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Talking Point Outline
For “Consumer Potpourri: What’s Sizzling, What’s Fizzling”
Presented at National Conference of Bankruptcy Judges
October 9, 2014
By
Hon. William Houston Brown
United States Bankruptcy Judge, Retired
Professor Katherine Porter
University of California, Irvine School of Law
Selected issues from, but not limited to, the following will be discussed (likely in a different
order than listed below.)
1. Some Questions After Clark v. Rameker, 134 S. Ct. 2242 (June 12, 2014)

2. Applicability of 11 U.S.C. § 1325(b) to plan modification under § 1329

3. Charitable contributions in excess of 15% of gross annual income—entirely avoidable?

4. Questioning Brunner’s continuing validity and separate classification of student loan debt

5. Section 1306(a)(1) inheritances after 180 days postpetition—included in the estate?

6. “Straddling” tax claims as postpetition debt

7. Who gets undistributed funds on conversion from Chapter 13 to 7?

8. Estoppel applied to debtors’ scheduling of creditors
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9. Disqualification of debtors under § 109(g)(2): Conflicting Code interpretations

10. Disposable income and good faith issues related to 401(k) contributions

11. Determining “household size” for purposes of disposable income

12. Making the marital deduction from disposable income

13. Proposed Official Chapter 13 plan form and related rule changes

14. Qualified mortgage rule from CFPB (mortgage originations)

15. Zombie titles and bankruptcy solutions (In re Rose)

16. CFPB’s rulemaking on mortgage periodic statements and loss mitigation in bankruptcy

17. Successors in interest in mortgage servicing

18. Fair Debt Collection Practices Act liability for stale claims

19. Medical Bankruptcy Fairness Act, S. 2471 (Sen. Whitehouse)

20. Stopping Abusive Student Loan Collection Practices in Bankruptcy Act of 2014, H.R.
4835 (Rep. Conyers)

21. Bankruptcy Nondiscrimination Enhancement Act of 2013, H.R. 646 (Rep. Cohen)
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CONSUMER LAW UPDATE

Cases reported from January 1, 2014 through
July 31, 2014

Prepared for National Conference of Bankruptcy Judges
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Jurisdiction and Authority of Bankruptcy Courts
De novo review satisfied Stern. Without deciding the issue of whether a party to a non-core
proceeding may consent to the bankruptcy court’s entry of final judgment, see footnote 4 to
opinion, the Supreme Court held that in a non-core fraudulent conveyance claim, the defendant
received de novo review by an Article III district court. The district court conducted such a review,
“concluding in a written opinion that there were no disputed issues of material fact and the trustee
was entitled to judgment as a matter of law.” Even if the bankruptcy court’s entry of judgment
was invalid, the district court’s de novo review and entry of its own judgment cured any error.
Executive Benefits Insurance Agency v. Arkison, 134 S.Ct. 2165 (June 9, 2014).
But wait, Court granted certiorari on consent and property of estate issues. Subsequent to
Executive Benefits, the Court granted certiorari on July 1, 2014, from the Seventh Circuit’s
Wellness Int’l Network, Ltd. v. Sharif, 727 F.3d. 751 (7th Cir. 2013), specifying two issues: (1)
whether the presence of a subsidiary state law property issue in a § 541 action deprives the
bankruptcy court of constitutional authority to enter final judgment; and (2) whether Article III
permits a bankruptcy court to have authority as a result of a litigant’s consent, and if so, whether
implied consent is sufficient. Wellness Int’l Network, Ltd. v. Sharif, 134 S.Ct. 2901 (July 1, 2014).
Automatic Stay
Emotional distress damages possible but not proven. Although emotional distress damages are
potentially available for intentional stay violations, when the notice of foreclosure sale was
removed on the day of the publication and the debtor did not offer evidence other than generalized
affidavits, the debtors failed to prove those damages. The Eleventh Circuit had not previously
decided whether such damages were allowable, but it reviewed the decisions of four other circuits
that had addressed the issue, concluding that emotional distress damages fell within the broad term
of actual damages in § 362(k). “At a minimum, to recover ‘actual’ damages for emotional distress
under § 362(k), a plaintiff must (1) suffer significant emotional distress, (2) clearly establish the
significant emotional distress, and (3) demonstrate a causal connection between that significant
emotional distress and the violation of the automatic stay.” Lodge v. Kondaur Capital Corp., 750
F.3d 1263 (11th Cir. 2014). See also In re Voll, 512 B.R. 132 (Bankr. N.D. N.Y. 2014) (Chapter
13 debtors failed to prove significant emotional distress damages for state taxing authority’s willful
stay violation, but debtors were entitled to attorney fees. To recover for emotional distress, debtors
must establish causal connection between distress and stay violation, and the distress must be
“distinct. . .from the anxiety and pressures inherent in the bankruptcy process.” Quoting In re
Dawson, 390 F.3d 1139, 1149 (9th Cir. 2004).).
Debtor’s attorney fees defending lender’s appeal of stay violation were incurred to remedy
stay violation. Affirming, the Ninth Circuit distinguished Sternberg v. Johnston, 595 F.3d 937
(9th Cir. 2010), holding that the Chapter 13 debtor’s attorney fees incurred in the defense of the
creditor’s appeal from the bankruptcy court’s finding of stay violation were allowed as part of the
action to remedy the stay violation. The fees at issue fell within § 362(k)’s “actual damages.”
Sternberg “does not apply to a situation where a debtor defends herself when a creditor who had
violated the automatic stay appeals that finding.” A dissenting judge expressed constitutional
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concern about the Bankruptcy Appellate Panel’s citation of its precedent, which had been rejected
in Sternberg. America’s Servicing Co. v. Schwartz-Tallard (In re Schwartz-Tallard), 751 F.3d 966
(9th Cir. 2014).
Attorney fee award against IRS was based on litigation cost statute. In another appeal
involving the Chapter 7 debtor’s attorney fees related to the Internal Revenue Service’s violation
of discharge injunction (see Kovacs v. United States, 614 F.3d 666 (7th Cir. 2010)), the bankruptcy
court properly applied the prior Kovacs remand instructions, with the debtor’s attorney fees
determined under 26 U.S.C. § 7430’s reasonable litigation fees, which has a statutory fee cap,
rather than under 26 U.S.C. § 7433’s damages provision. The bankruptcy court found no § 7433
damages, and its finding of $3,750 in litigation costs was affirmed. Kovacs v. United States, 739
F.3d 1020 (7th Cir. 2014).
Multiple filings not cause for in rem relief. The fact that the debtor had filed multiple cases,
maybe 16 over a number of years, without proof that those filings were part of a scheme to delay,
hinder or defraud creditors as to specific property, did not support in rem stay relief. In re Gray,
558 Fed.Appx. 163 (3d Cir. 2014).
Stay protected debtor’s possessory interest. Affirming, the Bankruptcy Appellate Panel agreed
that the automatic stay protected the debtor’s bare possessory interest in property and the mortgage
lender, which had completed prepetition foreclosure, violated the stay when it changed locks and
prevented the debtor’s access to personal property in the residence. This was an exercise of control
over property of the estate. Although under California law the debtor’s ownership interest had
ceased, there was still a possessory interest since the debtor was still occupying the residence. The
lender’s action was void. Eden Place, LLC v. Perl (In re Perl), ___ B.R. ___, 2014 WL 2446317
(BAP 9th Cir. June 5, 2014). See also In re Salov, 510 B.R. 720 (Bankr. S.D. N.Y. 2014) (Creditors
violated stay by filing and serving writ of eviction without seeking stay relief, entitling Chapter 13
debtor to compensatory and punitive damages. Debtor had possessory interest in house owned by
relatives, and mortgage had been foreclosed prepetition.).
Stay relief should have been granted for cause. Reversing and remanding, the Bankruptcy
Appellate Panel found that the mortgage lender had shown cause for stay relief, based on the
Chapter 13 debtors’ failure to make 15 of 22 postconfirmation payments. CitiMortgage, Inc. v.
Borm (In re Borm), 508 B.R. 104 (BAP 8th Cir. 2014).
Stay annulment reversed. The bankruptcy court had annulled the automatic stay, permitting the
foreclosure purchaser to complete unlawful detainer action, but the Bankruptcy Appellate Panel
held that purchaser’s sales report was not admissible into evidence under the business records
exception to hearsay. The report had been obtained by the purchaser from the trustee conducting
foreclosure sale, and it was offered into evidence to prove that the sale was completed just minutes
before the Chapter 13 case was filed. The report lacked foundational support under Fed. Rule of
Evidence 803(6) to show that it was a record regularly kept in the course of the foreclosure
purchaser’s or trustee’s business or that those parties regularly relied on the business record.
Admission of the report was prejudicial, requiring reversal of the annulment. Hudson v.
Martingale Investments, LLC (In re Hudson), 504 B.R. 569 (BAP 9th Cir. 2014).
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Judgment creditor violated stay by failing to cancel status conference on discovery.
Interrogatories had been issued in aid of the creditor’s collection effort, with a hearing set in state
court, and the creditor’s failure to take steps to cancel the hearing or discontinue the interrogatories
was a stay violation. The state court hearing was a continuation of a judicial proceeding to recover
a claim against the debtor, barred by § 362(a)(1). The creditor was given notice of the Chapter 7
filing and its failure to act accordingly made it a willful violation. Remand was required for
damage findings. Skillforce, Inc. v. Hafer, 509 B.R. 523 (E.D. Va. 2014).
IRS willfully violated stay by offset to collect non-tax debt. The government’s postpetition
setoff of the Chapter 7 debtor’s tax refund to collect a non-tax debt was a willful stay violation.
The setoff was against the tax refund for the tax year immediately preceding the Chapter 7 filing,
and the debt to be collected was an obligation to the United States Department of Rural
Development Services, resulting from a prepetition foreclosure. The offset was made under the
Department of Treasury’s program, authorizing interception of tax overpayment to satisfy
enforceable debt owed to another federal agency. 26 U.S.C. § 6402(d)(1). Discussing the split of
judicial authority, the court declined to follow IRS v. Luongo, 259 F.3d 323 (5th Cir. 2001), and
analyzed property of the estate and § 362(b)(26). The latter section excepts from the automatic
stay setoff by a governmental unit of a prepetition tax refund “against an income tax liability,”
which did not protect an offset to collect non-tax liability, absent stay relief. The government was
responsible for the debtor’s costs and fees related to the seizure, and the government must release
the $4,201 tax refund; however, the action did not justify punitive damages. The debtor’s interest
in the prepetition tax refund had become property of the estate, but the debtor had claimed
exemption. Retroactive stay relief was not appropriate, since the government knew of the
bankruptcy filing and intercepted the tax refund without seeking stay relief. Sexton v. Department
of Treasury, 508 B.R. 646 (Bankr. W.D. Va. 2014). Compare In re Pugh, 510 B.R. 862 (Bankr.
E.D. Wis. 2014) (Stay relief granted to allow IRS to offset debtor’s postpetition overpayment of
taxes against unpaid prepetition taxes, discussing the split in authority.).
Debtor and ex-husband violated stay. In a prebankruptcy divorce, the debtor’s husband had
been ordered to pay spousal support of $4,500 monthly, and the wife was ordered to hold the
husband harmless from liability on a home equity line of credit after the husband paid thirty-six
months of that debt. The wife subsequently filed Chapter 13 and obtained confirmation, but the
parties then returned to family court after the wife had defaulted on the line of credit and that
creditor obtained judgment against the ex-husband. The parties agreed in family court to a
reduction of the ex-husband’s monthly support by $750 to protect him against the debtor’s default
of her hold-harmless obligation, but the parties did not obtain stay relief before going to family
court. The result of the parties’ agreement in family court was to reduce the debtor’s monthly
income, while benefitting her ex-husband’s contingent claim at the expense of other creditors, and
that action was not excluded from the stay by § 362(b)(2). The court set alternative conditions for
the debtor and ex-husband to rectify the stay violation and correct the reduction of debtor’s
monthly income. In re Coats, 509 B.R. 836 (Bankr. W.D. Mich. 2014).
Effect of defective mailing address. Discussing the presumption of receipt of mailed notice of
the bankruptcy filing, the court discussed the factors to consider when there was a defect in the
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address. The address used by the debtor was to the correct street address but contained no suite or
floor number, and the address was an office building with 100 other companies. With a weakened
presumption of delivery, the testimony of the creditor established that the notice was not delivered,
and stay was annulled to retroactively validate foreclosure, in the debtor’s third case. In re
Cunningham, 506 B.R. 334 (Bankr. E.D. N.Y. 2014).
Avoidance
Chapter 7 trustee could not sell home with no equity. The Chapter 7 trustee filed complaint to
avoid an assignee’s unrecorded first mortgage and to preserve that lien for estate. The debtor
objected, and the debtor was current on both mortgages, which would prevent either mortgagee
from foreclosing. The debtor also had claimed homestead exemption in all equity. So long as the
mortgages remained with the lenders, the trustee would have no claim to sell the property.
Assuming the trustee avoided the unperfected mortgage, he could not sell the home in the position
of the mortgagee, since the debtor was current and no right of foreclosure existed. And, avoiding
the mortgage would not create equity, since the debtor’s $500,000 unchallenged homestead would
consume the equity created if the mortgage were eliminated. Avoidance of the unperfected
mortgage only preserves that mortgage for the benefit of the estate, but does not give the estate
ownership of the property. The trustee could sell the avoided mortgage, but if the underlying
property had been fully exempted, it no long was part of the estate for purposes of selling the
property. Distinguishing Schwab v. Reilly, the issue here was whether the trustee’s power of sale
under § 363 justified sale when there was no equity remaining for the estate after the secured
claims and the debtor’s exemption. The avoided mortgage would not carry with it the power to
foreclose in the absence of default. “The preservation of a lien entitles a bankruptcy estate to the
full value of the preserved lien—no more and no less.” Degiacomo v. Traverse (In re Traverse),
753 F.3d 19 (1st Cir. 2014).
Debtor’s transfer to husband’s corporation was constructively fraudulent. Seven months
before bankruptcy, the Chapter 7 debtor had transferred her interest in property jointly owned with
her husband to her husband’s corporation, and the transfer was constructively fraudulent, but the
district court, which had reversed the bankruptcy court, incorrectly found a resulting trust based
on the corporation’s having owned the property. The bankruptcy court made findings that no
resulting trust was proven, and the Fourth Circuit could not find this to be clear error. Since the
district court’s finding of a resulting trust was reversed, remand was required to address other
issues not reached by the district court. Anderson v. Architectural Glass Const., Inc. (In re Pfister),
749 F.3d 294 (4th Cir. 2014).
Judicial lien avoidance motion was properly served. Reviewing the “coherent scheme of
procedural due process safeguards” found in Rules 4003(d), 9014 and 7004, the debtors’ motion
to avoid a judicial lien was properly served, reversing denial of the motion. Rule 7004(h) requires
a motion involving an insured depository institution to be served by certified mail addressed to an
officer of the institution, unless one of the exceptions found in the Rule applies. These debtors’
motion was served in compliance with that Rule, when certified mail was addressed to attention
of an officer of the corporate lienholder at the address indicated on the lienholder’s proof of claim.
Since the debtors complied with the Federal Rule, it was not necessary to comply with a California
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Rule requiring service on the attorney for the creditor, as listed on the abstract of judgment. An
attorney had not appeared for the lienholder in the bankruptcy case to trigger application of Rule
7004(h)(1). The motion also sufficiently notified the lienholder of the property subject to the lien.
Frates v. Wells Fargo Bank, N.A. (In re Frates), 507 B.R. 298 (BAP 9th Cir. 2014).
Section 547(c)(8) threshold applied. In a Chapter 13 case, one debtor’s employer withheld
$858.98 as a result of prepetition wage garnishment, but the actual amount transferred to the
judgment creditor was less than $600, with the remaining amount returned to the debtor after the
creditor cancelled the garnishment. As a result, the aggregate amount was less than the $600
threshold of § 547(c)(8), preventing the avoidance of $572.78 transfer as a preference. Pierce v.
Collection Associates, Inc. (In re Pierce), 504 B.R. 506 (BAP 8th Cir. 2014).
Valuation sixteen days after petition date was not relevant for lien avoidance. The district
court vacated lien avoidance, holding that the debtor’s expert appraiser valued residential property
as of sixteen days after the petition date, and § 522(a)(2) requires that fair market value be
determined as of the petition date. There was nothing in the record to support an inference that
value related back to the petition date. Reviewing the formula for avoidance of judicial liens under
§ 522(f)(2)(A), the avoidance of two liens in their entirety was error, since there was $735.31 of
equity after two mortgages to partially satisfy the liens; therefore, on remand the bankruptcy court
may consider partial avoidance. Prangley v. Cokinos, 509 B.R. 822 (D. Maryland 2014).
Foreclosure judgment lien was not avoidable under § 522(f). The debtor sought to avoid the
lien of a foreclosing creditor, asserting that the consensual deed of trust lien merged into the
judgment for foreclosure. Even assuming that merger occurred, the foreclosure judgment stated
that the deed of trust lien would continue perfected, and § 522(f)(2)(c) states that this section’s
avoidance does not apply to judgment arising out of mortgage foreclosure. In re McCracken, 509
B.R. 329 (Bankr. D. Ore. 2014).
Judgment lien avoidable against debtor’s interest in entireties property. Considering the issue
of whether a single-filing debtor may avoid a judgment lien against tenancy by entireties property,
the court concluded that Maryland’s homestead exemption created an exception to the general rule
seen in In re Alvarez, 733 F.3d 130 (4th Cir. 2013). Maryland had opted out of the § 522(d)
exemptions, and its homestead exemption provided that the debtor “may exempt the debtor’s
aggregate interest in. . .owner-occupied residential real property.” Alvarez was a lien-stripping
case under § 506(a), in which the Fourth Circuit held that the bankruptcy court lacked jurisdiction
over a non-filing spouse’s interest in entireties property. The Maryland homestead exemption was
distinguished from Alvarez, concluding that the Chapter 7 debtor could avoid the judicial lien only
as to his interest in the residence, but not as to his non-filing spouse’s interest. Raskin v.
Susquehanna Bank (In re Raskin), 505 B.R. 684 (Bankr. D. Md. 2014).
Discrimination
Former debtor not protected in political appointment. The Wisconsin Governor had intended
to appoint an individual as interim county register of deeds but decided not to do so after learning
of her prior bankruptcy filing. The individual then sued the Governor and another governmental
official for violation of statutory and constitutional rights, but the Seventh Circuit held that the
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defendants had not waived qualified immunity. The defense of qualified immunity was not raised
until the answer to plaintiff’s amended complaint. The defendants, as governmental officials, had
qualified immunity from the plaintiff’s privacy and equal protection claims. The publication of
the plaintiff’s bankruptcy was not a privacy violation, since the bankruptcy was already a matter
of public record. There was no violation of the equal protection clause by the Governor’s declining
to make a discretionary appointment. Chasensky v. Walker, 740 F.3d 1088 (7th Cir. 2014).
Property of Estate and Exemptions
Surcharge of exemption violated § 522(k). The Supreme Court held, in the unanimous opinion
of Justice Scalia, that the bankruptcy court had exceeded its authority when it surcharged the
Chapter 7 debtor’s homestead exemption for the payment of a portion of the trustee’s
administrative expense. The debtor’s only significant asset was his California home, which he
valued at $363,348, and the debtor claimed the California homestead of $75,000. The debtor had
a first mortgage, apparently valid, for approximately $147,000, but he asserted that there was a
second mortgage held by an individual. After litigation, the bankruptcy court determined that the
second mortgage did not exist; the asserted second mortgage, which would have consumed all
equity in the home, was intended to prevent the trustee’s sale of the home. In the course of
prolonged litigation, including avoidance of the fraudulent deed of trust, the trustee incurred
$500,000 in attorney fees. Under these facts, the bankruptcy court, affirmed by the Ninth Circuit,
approved a surcharge of the $75,000 exemption, permitting the trustee to capture that in partial
reimbursement of incurred fees. There was appellate authority in that Circuit approving surcharge
as an equitable remedy in appropriate cases. Latman v. Burdette, 366 F.3d 774 (9th Cir. 2004).
The crux of the opinion is that specific Code provisions prevail over equitable remedies: “Section
105(a) confers authority to ‘carry out’ the provisions of the Code, but it is quite impossible to do
that by taking action that the Code prohibits.” The Law Court observed that the claimed homestead
exemption had been allowed, becoming final before the surcharge was imposed, since no one
objected to it, applying Taylor v. Freeland & Kronz, 503 U.S. 638 (1992). The Court then stated
that the surcharge contravened § 522(k), which prevented the allowed exemption from being liable
for the trustee’s attorney fees, which were administrative expenses. Law v. Siegel, 571 U.S. ____,
134 S.Ct. 1188 (Mar. 4, 2014).
Inherited IRA not exempt. The Supreme Court held that an inherited IRA does not constitute a
“retirement fund” within the meaning of 11 U.S.C. § 522(b)(3)(C). Since that Code section is
identical to § 522(d)(12), inherited IRAs would not be exempt under the latter section either.
Although the Court affirmed the Seventh Circuit’s decision, In re Clark, 714 F.3d 559 (2013), the
unanimous opinion by Justice Sotomayor is broader than the Seventh Circuit’s. The Circuit Court
had distinguished the IRA before it, one inherited from someone other than the debtor’s spouse,
from spousal inheritance, leaving open the argument that an IRA inherited from a spouse would
be exempt, but the Supreme Court held that an inherited IRA lacked the legal characteristics of
funds set aside for retirement. The Court recognized that if the heir is the original owner’s spouse,
the heir may “roll over” the IRA into his or her own IRA, while an heir of someone other a spouse
does not have the “roll over” option. Notwithstanding this distinction, the Court broadly concluded
that an inherited IRA simply does not operate like an ordinary IRA, stating that the inquiry into
exempt status is an objective one, not a case-by-case factual examination. Looking at three legal
characteristics of an inherited IRA, the heir is not able to invest additional funds in the account;
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the heir is required to withdraw the funds or take minimum annual distributions, rather than hold
the funds for retirement; and the heir may withdraw the funds without tax penalty, rather than wait
until age 59 ½, as is the case with a regular IRA. There will be litigation over the extent to which
the opinion has impacts on state-law exemptions for retirement funds. Clark v. Rameker, 134 S.Ct.
2242 (June 12, 2014)
Debtor’s homestead limited to dollar amount claimed and nondebtor spouse’s interest
protected in forced sale. Affirming, the bankruptcy court had authority to order a sale of the
home that was subject to the nondebtor spouse’s homestead rights, without deciding the monetary
amount of those rights. This property was acquired before enactment of BAPCPA, and was titled
only in the name of the subsequent debtor. Less than 1215 days after the property was acquired
by the debtor, a creditor filed an involuntary Chapter 7 case, which was subsequently converted
by the individual debtor to Chapter 11. Although the debtor claimed unlimited homestead, §
522(p) limited the homestead to that statute’s dollar cap, at the time of filing $136,875. Section
363 authorizes a forced sale, even though a third party holds an interest in the property, and a
decision from the Texas Supreme Court supports the right of sale under federal law that is
enforceable against a non-debtor spouse, even though that non-debtor has homestead rights. As
to whether the spouse’s homestead was capped by § 522(p), it was stipulated that the residence
was the separate property of the debtor, or the property of the debtor’s sole management
community, or was the joint management community of both spouses. Although the non-debtor
spouse had homestead rights, the question was the value of those rights, and the parties had not
sufficiently briefed the calculation of value. “Neither argues that the determination by Congress
to permit an exemption of $136,875 [the then cap under § 522(p)] for a debtor such as Mr. Kim
would not be just compensation for Mrs. Kim’s homestead interest since $136,875 in proceeds
would be impressed with her homestead rights. The Kims have not adequately briefed their claim
that a taking would occur unless Mrs. Kim is compensated more than the $136,875 exemption.”
The Kims also did not address the applicability of § 363(j), and the Court did not express an
opinion as to whether she was entitled to compensation under that section.
Kim v. Dome
Entertainment Center, Inc. (In re Kim), 748 F.3d 647 (5th Cir. 2014).
Objection to tenancy by entirety exemption in vehicles sustained. Affirming, the Chapter 7
trustee objected to the debtor’s § 522(b)(3)(B) claimed tenancy by entirety ownership of three
vehicles, when the certificates of title contained only the debtor’s name. Under Delaware law, the
certificates of title provided presumptive evidence of ownership, and the debtor had the burden of
rebutting that presumption. There was no evidence that the funds for purchase of the vehicles
came from jointly-held marital funds, and the debtor failed to carry the rebuttal burden. In re
Scioli, ___Fed.Appx.___, 2014 WL 2119187 (3d Cir. May 22, 2014).
Sale of Texas homestead. Texas law requires that proceeds from the sale of homesteads must be
reinvested in another homestead within six months, and when debtor did not reinvest within that
time, the proceeds became nonexempt property of estate. The Fifth Circuit had previously held
that the six-month limit was an “integral feature” of Texas homestead exemption, and that “this
essential element of the exemption must continue in effect even during the pendency of a
bankruptcy case.” In re Zibman, 268 F.3d 298, 301 (5th Cir. 2001). Even though in this case the
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debtor sold his homestead postpetition, absent reinvestment within six months, the sale “voided
the proceeds exemption, regardless of whether the sale occurred pre- or post-petition.” Moreover,
the holding did not violate § 522(c). Viegelahn v. Frost (In re Frost), 744 F.3d 384 (5th Cir. 2014).
Exception from normal judicial estoppel. The debtor was not barred from pursuing cause of
action when failure to schedule was attorney’s mistake, and debtor’s exemption offset any motive
to conceal. Javery v. Lucent Technologies, Inc., 741 F.3d 686 (6th Cir. 2014)
Turnover to trustee not restricted to property of estate at time motion filed. The Chapter 7
debtor had a checking account at commencement of case, with an account balance, and the Ninth
Circuit held that the plain language of § 542(a) permitted turnover against an entity at any time
during the pendency of the case, even if that entity no longer had possession, custody or control
over the property at the time the motion is filed. When the debtor has or had possession of the
property at some point during the case, turnover is not restricted to possession at the time the
trustee filed the motion. Moreover, § 542(a) permits recovery of the “value of the property,”
indicating that if the entity no longer has possession of the property, the trustee still has a remedy.
The Court examined pre-Code turnover practice, as well as current § 542(a) in context with other
Code provisions. The Court disagreed with conflicting authority from the Eighth Circuit, In re
Pyatt, 486 F.3d 423 (8th Cir. 2007). Shapiro v. Henson, 739 F.3d 1198 (9th Cir. 2014).
Assets acquired for fledgling outdoor guide business were exempt. Affirming, the bankruptcy
court did not err in finding that firearms, boats, camper, all-terrain vehicle, trailers and fishing
equipment that the Chapter 7 debtor had acquired for use in a fledgling business of outdoor guiding
were exempt as tools of trade under Colorado’s statute. That statute permitted $20,000 exemption
in tools of trade used “for the purpose of carrying out any gainful employment.” Although the
business had not yet operated at a profit, and “gainful employment” was not defined in the statute,
“whether or not gainful is synonymous with profitable has not been addressed within a bankruptcy
context in any meaningful way,” which is attributable in part to the unique use of that term in
Colorado’s statute. See opinion at n. 37. While “complete disregard for profitability with respect
to the term ‘gainful employment’ . . .would be difficult to justify,” the debtor was actively engaged
in promoting the new business, had developed an expertise in the field and losses of the business
were attributable to the start-up costs. The party objecting to the exemption must prove by a
preponderance of the evidence that the debtor’s occupation is unlikely to contribute to the support
of the debtor and his family in any significant way within a reasonable period of time.” Under
specific facts of the case, the trustee failed in that burden. Larson v. Sharp (In re Sharp), 508 B.R.
457 (BAP 10th Cir. 2014).
Chapter 7 debtor entitled to state homestead increased one week before filing. The
Bankruptcy Code and Ohio exemption statute pointed to the petition date as the time for
determining entitlement to specific exemptions and the exemption amount. Although uncodified
language of the Ohio General Assembly purported to limit application of the increased homestead
amount to creditors’ “claims accruing” on or after the amendment’s effective date, this language
was silent as to application in bankruptcy and the codified language of the Ohio homestead
exemption made it clear that the debtor’s interest was determined as of the bankruptcy petition
date. The bankruptcy was filed after the effective date of the increase in the homestead from
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$21,625 to $125,000, and allowing exemption in the increased amount did not retroactively divest
creditors of substantive or vested rights. Moreover, under § 522(c) and majority authority, the
Bankruptcy Code preempts application of the uncodified language—to apply that language in this
case would cause creditors whose claims “accrued” before the amendment to be excepted from the
increased homestead exemption, while creditors whose claims “accrued” after the increase would
be subject to the increased exemption. In re Kyle, 510 B.R. 804 (Bankr. S.D. Ohio 2014).
“Separate filing rule” applied to tax refund. Reversing, the district court held that when the
Chapter 7 trustee and debtors disagreed about how much of a tax refund belonged to the estate, the
IRS’s “separate filing rule” should be applied, rather than a “50/50 rule.” The debtor claimed that
all of a refund from a joint tax return was attributable solely to the nondebtor wife’s overpayment,
and the trustee insisted on receiving one half of the refund. “Specifically, the formula is based on
IRS Revenue Ruling 74-611 which states that when a husband and wife file a joint return, each
spouse has a separate interest in the jointly reported income and a separate interest in
overpayment.” The formula must take into account the respective spouse’s withholdings, income
and contributions as a whole, as well as tax credits attributable to each spouse. Lee v. Walro (In
re Lee), 508 B.R. 399 (S.D. Ind. 2014).
Debtor’s exemption under resulting trust theory denied. The debtor-wife claimed exemption
in a vehicle that was titled in debtor-husband’s name, asserting that she owned the vehicle under a
resulting trust; however, under Massachusetts law requirements for a resulting trust, there was not
clear evidence that the parties intended a trust relationship when the car was purchased and titled
only in the husband. The wife’s exemption claim was denied. In re Frankel, 508 B.R. 527 (Bankr.
D. Mass. 2014).
Social Security Act protects benefits. Rejecting the Chapter 7 trustee’s argument that Social
Security benefits could be reached on equitable grounds when the debtor did not have present need
for the benefits that had been paid and were held in bank account, the court applied Law v. Siegel
to hold that it lacked such equitable authority. Moreover, “§ 407(a) [of the Social Security Act]
implements a three-pronged protective regime for social security benefits, both paid and payable,”
including protecting those benefits from the operation of bankruptcy laws. In re Franklin, 506
B.R. 765 (Bankr. C.D. Ill. 2014).
Interest in retirement plan received through marital dissolution decree was exempt. The
Chapter 7 debtor received $80,000 interest in former husband’s tax-qualified employee retirement
plan in a marital dissolution decree, and the funds were entitled to Illinois exemption, despite fact
that the transfer meant that proceeds were no longer in hands of employee who had funded the
plan. Under Illinois law, the retirement plan was marital property before the entry of marital
dissolution, and the debtor’s interest became quantified as her separate property on entry of the
decree. Although that interest became property of the Chapter 7 estate, it was exempt,
distinguishing In re Clark, 714 F.3d 559 (7th Cir. 2013). “The critical factor in Clark was that the
IRA’s retirement attributes had been lost upon inheritance by a non-spouse. In contrast, a
retirement plan transferred pursuant to a QDRO is done expressly for the purpose of preserving
the retirement nature of the plan.” The trustee’s objection to exemption was overruled. In re West,
507 B.R. 252 (Bankr. N.D. Ill. 2014).
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New objection period only for those amended exemptions. Under Bankruptcy Rule 4003(b)
and the majority of opinions applying it, the filing of an amended list of exemptions does not restart
the objection period for original exemptions, with a new 30-day objection period applying only
for those exemptions that were amended. In re Walker, 505 B.R. 217 (Bankr. E.D. Tenn. 2014).
Debtor-husband not entitled to wildcard exemption in inheritance of debtor-wife. The
Chapter 7 debtor-husband had no separate property interest in an inheritance received by his
debtor-wife, rejecting the argument that the husband had an exemptible property interest based on
equitable distribution rights that could be asserted in an unfiled divorce proceeding or probate.
Under the majority view, “a spouse has no present property interest in the separate property of the
other spouse unless and until the contingency occurs.” Moreover, § 541(a)(5) defines property of
the estate to include property acquired by “bequest, devise, or inheritance” within 180 days after
the petition filing. In re Hampshire, 505 B.R. 668 (Bankr. E.D. Pa. 2014).
Debt Relief Agency
Petition preparers acted as more than referral service. Affirming bankruptcy court’s finding
that individual and wholly-owned corporation acted as bankruptcy petition preparers, they violated
disclosure requirements in advertising, failed to provide required notices to customers,
misrepresented services that were provided, and caused untrue statements to be made in
bankruptcy documents. Violations justified injunctive relief, disgorgement of fees and liquidated
damages. Jonak v. McDermott, 511 B.R. 586 (D. Minn. 2014).
Debt relief agency did not provide reasonably equivalent value to debtor. In Chapter 7
trustee’s § 548 complaint, the court found that a debt resolution entity acted as a debt relief agency,
failing to perform required duties and making misrepresentations to the debtor, justifying $28,000
civil penalty under § 526. Moreover, the debtor did not receive reasonably equivalent value for
$7,000 that was paid to agency, which agreed to negotiate at least 35% reduction in debts, but
agency failed to settle any debt, applying bulk of prepetition payments to its fee. Henderson v.
Legal Helpers Debt Resolution, L.L.C. (In re Huffman), 505 B.R. 726 (Bankr. S.D. Miss. 2014).
See also In re Falck, 503 B.R. 904 (Bankr. S.D. Fla. 2014) (Individuals preparing and executing
debtor’s petition were non-attorney bankruptcy petition preparers, who filed false disclosure of
fees, with preparers ordered to disgorge $7,600 fees and enjoined from acted as bankruptcy petition
preparers in any district.).
Chapter 7 Issues
Eligibility
Filing 47 days after voluntary dismissal and two stay relief motions was Rule 9011 violation.
The debtors voluntarily dismissed their Chapter 11 case after the filing of two stay relief motions,
but then filed a Chapter 7 case 47 days later. Under Rule 9011, a debtor’s attorney must perform
reasonable investigation of facts and law before filing a pleading, and the refiling was a Rule 9011
violation, as one for improper purpose to delay state foreclosure proceeding. Admonishment of
attorney and monetary sanction of reasonable attorney fees for creditor were appropriate. In re
Terron Hernandez, ___ B.R. ___, 2014 WL 2467974 (Bankr. D. Puerto Rico June 2, 2014). See
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also Desiderio v. Parikh (In re Parikh), 508 B.R. 572 (Bankr. E.D. N.Y. 2014) (Numerous
inconsistencies in Chapter 7 and 13 schedules showed lack of pre-filing investigation by debtor’s
attorney, justifying sanction for Rule 9011 violation, but sanction was publication of decision, with
no attorney fees awarded against attorney or debtor.).
Chapter 7 Trustee
Trustee entitled to commission compensation absent extraordinary circumstances. Unless
there are extraordinary circumstances, the Chapter 7 trustee’s commission must be based on §
330(a)(7)’s commission calculation, which refers to § 326. Noting a split of judicial authority
subsequent to BAPCPA, the Fourth Circuit cited as persuasive authority, Hopkins v. Asset
Acceptance LLC (In re Salgado-Nava), 473 B.R. 911 (BAP 9th Cir. 2012). The bankruptcy court
should determine maximum statutory commission under § 326(a) and then determine if there are
extraordinary circumstances to show that the commission is unreasonable. Gold v. Robins (In re
Rowe), 750 F.3d 392 (4th Cir. 2014).
Trustee could employ own firm as counsel. The Chapter 7 trustee had burden to show that
employment of her own firm to represent trustee was in best interest of the estate. Reviewing the
trustee’s statutory duties and the basis for employment of counsel under the Code and Rules, the
court provided the following guidelines for an application: (1) state why the employment of an
attorney is necessary; (2) identify the person to be employed; (3) set forth why the particular
selection was made; (4) set forth the range of potential services to be rendered; (5) set forth
contemplated fee arrangement; and (6) set forth all connections of the person to be employed with
the debtor, creditors, any party in interest, and the United States trustee. If the application seeks
to employ the trustee’s own firm or attorneys in that firm, the application must set forth why that
is in the best interests of the estate in order to satisfy § 327(d). In re Edwards, 510 B.R. 554
(Bankr. S.D. Texas 2014).
Means Test
Nondischageable student loans are not priority debts for means test. The mere fact that
$240,000 student loan debt would be nondischargeable, in absence of undue hardship proof, did
not make it priority debt for purposes of the means test calculation, nor did the fact that the student
loan debt was substantial constitute a special circumstance—the debtors put on no proof to support
special circumstance finding. In Matter of Martin, 505 B.R. 517 (Bankr. S.D. Iowa 2014).
Current monthly income includes pay earned in six-month look-back, even though received
afterwards. Concluding that the date of receipt of pay was not determinative, § 101(10A)’s
definition of current monthly income included pay that “derived” during the six months. Also,
reviewing what other courts had held, the debtor’s prepetition wage garnishment was not a
deductible expense, since the automatic stay prevented the garnishment from being an ongoing
expense. And, the debtors’ monthly student loan payments were not a special circumstance
rebutting the presumption of abuse. The U.S. trustee’s motion to dismiss for abuse was granted,
with opportunity for the debtors to convert to Chapter 13. In re Strickland, 504 B.R. 542 (Bankr.
D. Minn. 2014).
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Ability to pay 24% to unsecured established cause for dismissal. Under totality-ofcircumstances test, United States trustee established that debtor had ability to pay 24% of
unsecured debt in Chapter 13, and under In re Seafort, 669 F.3d 661 (6th Cir. 2012), after
retirement plan loan would be repaid funds were then available to Chapter 13 plan. In re Pittman,
506 B.R. 496 (Bankr. S.D. Ohio 2014).
Priority Claims
Payment of priority, nondischargeable tax did not subrogate debtors to rights of tax
authority. In their schedules, the Chapter 7 debtors admitted liability for prepetition sales and
withholding taxes, which fell within § 507(a)(8)(C) and § 523(a)(1)(A)’s exception from
discharge. The case administration continued after the grant of discharge, and the debtors had
negotiated with the state an amount of nondischargeable taxes, which they had substantially paid.
The debtors then sought reimbursement from the trustee of their tax payments, but adopting the
majority view, the court held that the debtors, rather than the bankruptcy estate, were liable for
nondischargeable taxes and they were not subrogated to the rights of the state taxing authority.
The debtors had no right to reimbursement. In re Lettieri, 506 B.R. 208 (Bankr. W.D. N.Y. 2014).
Discharge and Dischargeability
State’s Single Business Tax of defunct company was nondischargeable excise tax in former
officer’s case. Michigan’s Single Business Tax owed by a defunct company, of which the Chapter
7 debtor had been an officer, was an excise tax under § 507(a)(8)(E), and the debtor’s derivative
liability on that tax was excepted from discharge under § 523(a)(1)(A). “Because whether a tax is
an ‘excise’ or not does not depend upon who is required to pay it, section 507(a)(8)(E)’s reference
to ‘excise tax’ denotes only the nature of the assessment, not who is ultimately required to pay the
assessed funds.” Michigan’s statute placed derivative liability on the former officer. Rizzo v. State
of Michigan Department of Treasury (In re Rizzo), 741 F.3d 703 (6th Cir. 2014).
Late-filed state income tax returns qualified as “returns” for discharge. Interpreting
BAPCA’s hanging paragraph definition of “return,” § 523(a)(1)(B) excludes from discharge those
tax liabilities for which a return was never filed, but this debtor filed returns, albeit late, and there
was no contention that the state prepared returns for the taxpayer. Under Massachusetts state law,
a “return” was defined as a “taxpayer’s signed declaration of the tax due, if any, properly
completed by the taxpayer or the taxpayer’s representative on a form prescribed by the
Commissioner and duly filed with the Commissioner.” There is no timeliness requirement in this
state definition. “In other words, the determination is controlled by what the debtor filed, not
when.” In this case, the debtor’s late-filed returns supported discharge of the relevant state income
taxes. Gonzalez v. Massachusetts Department of Revenue (In re Gonzalez), 506 B.R. 317 (BAP
1st Cir. 2014).
Debtor’s late tax return did not qualify as “return” for § 523(a)(1)(B). BAPCPA’s definition
of “tax return” in hanging paragraph of § 523(a) does not exclude the pre-BAPCPA test found in
Beard v. Commissioner, 793 F.3d 139 (6th Cir. 1986); rather, the definition incorporated the Beard
factors to determine the meaning of a “return.” The court discussed the majority and minority
views on the issue. The return filed by the debtor seven years after it was due and more than three
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years after IRS prepared a substitute return did not qualify as a “return” for purposes of discharge.
IRS v. Smith (In re Smith), ___ B.R. ___, 2014 WL 1727011 (N.D. Cal. Apr. 29, 2014). Compare
Pendergast v. Massachusetts Dept. of Revenue (In re Pendergast), 510 B.R. 1 (BAP 1st Cir. 2014)
(Section 523(a)’s definition replaced Beard test but “a late-filed, post-assessment Massachusetts
state income tax return does not qualify as a return for discharge purposes.” Under prior holding
of In re Gonzalez, 506 B.R. 317 (BAP 1st Cir. 2014), a late return is treated as a return under that
state’s law, but when the return is filed after the state’s assessment, the treatment changes, and the
taxes related to that post-assessment return were not dischargeable.).
Bankruptcy court has constitutional authority to enter monetary judgment in
dischargeability action. The Sixth Circuit held that Stern v. Marshall did not deprive the
bankruptcy court of constitutional authority to enter final monetary judgments as a part of a
dischargeability determination. The bankruptcy court had found four loans to be nondischargeable
debts under § 523(a)(2)(B) and also determined the monetary amounts. Stern did not alter the
reasoning of the Sixth Circuit’s pre-Stern decision that the bankruptcy court could enter final
monetary judgment in such proceedings, In re McLaren, 3 F.3d 958 (6th Cir. 1993). Hart v.
Southern Heritage Bank (In re Hart), ___ Fed.Appx. ____, 2014 WL 1663029 (6th Cir. Apr. 28,
2014). See also Ray Cai v. Shenzhen Smart-In Ind. Co., Ltd. (In re Ray Cai), ___ Fed.Appx. ____,
2014 WL 1647730 (9th Cir. Apr. 25, 2014) (“Determining the scope of the debtor’s discharge is a
fundamental part of the bankruptcy process, and determining whether a claim against a creditor is
discharged under § 523(a)(2)(A) does not raise any issues of state law.”).
Fraudulent intent was actually litigated in prepetition slander of title suit. Applying Illinois
law for whether the debtor’s fraudulent intent was actually litigated for purposes of collateral
estoppel, it is only required that the parties disputed the issue and that the trier of fact resolved the
issue—actual litigation does not mean “thoroughly litigated.” The debtor’s fraudulent intent was
a necessary element of the state court’s decision in a slander of title suit, with the state court finding
that the debtor acted fraudulently and with malice, which findings formed the basis for punitive
damages. The debt was nondischargeable under §§ 523(a)(2)(A) and (a)(6). Gambino v. Koonce,
___ F.3d ____, 2014 WL 2959130 (7th Cir. July 2, 2014). See also Cherry v. Neuschafer (In re
Neuschafer), 2014 WL 2611258 (BAP 10th Cir. June 12, 2014), slip copy, for discussion of issue
preclusion and effect of default judgment.
No abuse of discretion in denying amendment of complaint from § 523(a)(6) to § 523(a)(2).
The plaintiff filed a timely complaint under § 523(a)(6), but the bankruptcy court found no
evidence to support action under that section, and denied the plaintiff’s request to amend to plead
§ 523(a)(2)(A). The request was made seventeen months after the complaint’s filing and just one
week before scheduled trial. Rule 15(a)’s liberal amendment policy does not excuse lack of
diligence, and the bankruptcy court did not abuse its discretion in denying amendment, when there
was no explanation for the seventeen-month delay. Zullo v. Lombardo (In re Lombardo), 755 F.3d
1 (1st Cir. 2014).
Creditors justifiably relied under § 523(a)(2)(A). The Chapter 7 debtor had been hired to build
a vacation home, and the creditors justifiably relied on the builder’s false representation that he
would work exclusively on their vacation home, devoting all of particular payments to winterize
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the home. The bankruptcy court’s holding that a portion of the construction payments was
excepted from discharge was affirmed. Falcone v. Ragonese (In re Ragonese), 505 B.R. 605 (BAP
1st Cir. 2014).
Imputing agent’s fraud requires that debtor knew or should have known of agent’s fraud.
When record did not establish that debtor knew or had reason to know of sales agent’s
misrepresentation to judgment creditor, agent’s fraud was not imputed to debtor/principal.
Decisions from the Supreme Court, including Bullock v. BankChampaign, N.A., 133 S.Ct. 1754
(2013), “appear to cut strongly against applying imputed fraud under § 523(a)(2)(A) to except a
debt from discharge in the absence of showing of culpability on the part of the debtor.” Sachan v.
Huh (In re Huh), 506 B.R. 257 (BAP 9th Cir. 2014).
Debt to county for supporting incarcerated child was domestic support obligation.
Affirming, the county probation office did not violate discharge injunction when it attempted
collection from the debtor, because the debt was nondischargeable domestic support obligation.
The debt arose from the county’s expenses in providing the debtor’s minor son with necessary
food, clothing, personal supplies and medical care while the son was incarcerated for almost two
years. A California statute provides that a parent is liable for reasonable costs of support of a
minor child who is incarcerated pursuant to an order of the juvenile court, with a statutory limit of
$30 per day. The county continued collection efforts after the debtor received Chapter 7 discharge.
At the first hearing, the bankruptcy court issued a tentative ruling, concluding that the debt was
not covered by §§ 523(a)(5) and 101(14A), but after further briefing by the parties and prior to
second hearing that court issued another tentative ruling reversing its conclusion. The bankruptcy
court did not err in considering additional authority or requesting further briefing. The debt to the
county fell within § 101(14A)’s definition of domestic support obligation, as a prepetition debt
owed to a governmental unit, incurred for the support of the debtor’s child as “assistance provided
by a governmental unit,” and the debt was established prebankruptcy by an order of a state court.
The debt had not been assigned to the government for collection. BAPCPA broadened categories
of creditors protected from discharge by § 523(a)(5), and the debt to county was excepted from
discharge. Rivera v. Orange County Probation Dept. (In re Rivera), 511 B.R. 643 (BAP 9th Cir.
2014).
Debt owed to husband’s ex-wife and her attorney was not domestic support obligation. In
prebankruptcy litigation, the Chapter 7 debtor and her husband had judgment against them jointly
for $280,000 attorney fees related to fraudulent transfer action filed by husband’s former wife.
The fraudulent transfer action was part of the husband’s marital dissolution proceedings. The
debtor filed the adversary proceeding, seeking determination that the debt owed to the husband’s
former wife and her divorce attorney was not excepted from discharge. In both §§ 523(a)(5) and
(15), the phrase “’spouse, former spouse, or child’ on its face appears to specify to whom the debt
must be owed for nondischargeability to apply.” The Panel acknowledged that some courts had
construed the phrase by “choosing to focus on the ‘nature’ of the underlying debt as determining
the applicability of the statute. . . .One thing is clear from all of these [cited] cases. Even when the
debt was not directly payable or owed to the spouse, former spouse or child of the debtor, the
bounty of that debt had flowed to one of those family members explicitly covered by the statute,
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or that discharge of the debt would have adversely impacted the finances of one of those explicitlycovered family members.” Here, the debtor’s obligation to her husband’s ex-wife and her divorce
attorney was not related to a familial relationship—it was not owed to the debtor’s former spouse.
Even though the state court had joined the debtor as a party in the fraudulent transfer action, which
gave rise to the judgment, that did not mean that the debt was covered by §§ 523(a)(5) or (15).
Bendettti v. Gunness (In re Gunness), 505 B.R. 1 (BAP 9th Cir. 2014).
Failure to comply with divorce obligations was willful and malicious injury. Chapter 7
debtor’s repeated refusal to comply with divorce decree’s requirement for him to transfer marital
assets to his ex-wife was a willful and malicious injury for purposes of § 523(a)(6). There was an
objective substantial certainty of harm to the former spouse by the debtor’s failures. Shankle v.
Shankle (In re Shankle), 554 Fed.Appx. 264 (5th Cir. 2014).
Sale of counterfeit watches was willful and malicious injury to trademark owner. Debtor’s
sale of hundreds of watches that bore counterfeit Rolex trademarks was willful and malicious
injury to owner of trademark. Goaz v. Rolex Watch U.S.A., Inc. (In re Goaz), 559 Fed.Appx. 377
(5th Cir. 2014).
Landlords committed willful and malicious injury by eviction. After the state court announced
oral ruling of judgment for tenant in forcible entry and detainer action, and landlords were in
courtroom at ruling, the landlords committed willful and malicious injury to tenant when they
proceeded with eviction. The state court had determined $104,000 damages, including tenant’s
attorney fees. Brown v. Ausley (In re Ausley), 507 B.R. 234 (Bankr. W.D. Tenn. 2014).
“Intervention fees” imposed by State Department of Corrections not covered by § 523(a)(7).
The pro se Chapter 7 debtor reopened discharged case to determine if the Missouri Department of
Corrections violated the discharge injunction, and the issue was whether $90 withheld from the
debtor/prisoner’s inmate fund account was excepted from discharge as a fine, penalty or forfeiture.
The $90 was an intervention fee that was authorized under state law to fund the State’s Probation
and Parole Board’s community corrections and intervention services for offenders, including
services related to transition from prison to society. Although the fee was payable to and for the
benefit of a governmental entity, it was not imposed as a part of the debtor’s criminal sentence.
The court focused on the nature of fines, penalties and forfeitures “as in essence takings grounded
in wrongful acts and effectuating a punishment therefor,’” quoting In re Soileau, 488 F.3d 302,
310-11 (5th Cir. 2007). This intervention fee was not for the purpose of punishment but for
transition assistance; as such, the fee was not penal in nature and was not a debt excepted from
discharge under § 523(a)(7). Although the collection violated the discharge injunction, the remedy
was to restore the $90 to the debtor’s account, with no further sanction. In re Miller, 511 B.R. 621
(Bankr. W.D. Mo. 2014).
Eighth Circuit affirms remand to determine discharge of each student loan. The Bankruptcy
Appellate Panel had remanded for the bankruptcy court to determine undue hardship on loan-byloan basis, and the Eighth Circuit affirmed. There were fifteen different student loans, and partial
discharge was not an available remedy for the totality of the student loans, but the remand was not
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an abuse of discretion. Conway v. Nat’l Collegiate Trust (In re Conway), 559 Fed.Appx. 610 (8th
Cir. 2014).
Highly educated 63-year old debtor did not prove undue hardship. Affirming the bankruptcy
court, although the debtor had been unemployed since 2002, last working as president of a
corporation, the debtor was highly educated and was not burdened with other significant debt.
Although close to retirement age, the prolonged unemployment did not support discharge, since
the debtor still had significant time left to work in potential high-income jobs. The court did not
consider the debtor’s failure to participate in the Ford Income Contingent Repayment program to
be a factor of great significance. The court used the totality-of-circumstances test for undue
hardship, commenting that the differences between that test and the Brunner test were “modest.”
Murphy v. Educational Credit Management Corp., 511 B.R. 1 (D. Mass. 2014).
Debt to individual co-signer was nondischargeable for “funds received as an educational
benefit.” An individual cosigned student loan for Chapter 7 debtor, and after debtor’s default, the
individual paid the lender. Discussing the expansion of § 523(a)(8)(A)(ii) to cover “an obligation
to repay funds received as an educational benefit,” the dispute did not involve undue hardship, but
whether the obligation was an “educational benefit.” The loan itself clearly fell within that term,
and the court discussed whether the plaintiff was a coborrower, guarantor or accommodation party
under applicable Ohio law, concluding that the plaintiff was at least an accommodation party on
the credit agreement. As an accommodation party, the plaintiff had the right of subrogation,
stepping into the shoes of the original lender. Under § 523(a)(8)(A)(ii), there is no requirement
that the obligation be related to a governmental unit or a nonprofit institution. Citing Benson v.
Corbin (In re Corbin), 506 B.R. 287 (Bankr. W.D. Wash, 2014), a case with similar facts, the court
concluded that the focus of § 523(a)(8)(A)(ii) is not on the original lender, but on whether the
obligation is to “repay funds received as an educational benefit.” The obligation to the cosigner
fell within the statute’s broad reach for exception to discharge. Brown v. Rust (In re Rust), 510
B.R. 562 (Bankr. E.D. Ky. 2014).
Obligation to private university was dischargeable. Also considering the 2005 expansion of §
523(a)(8)(A)(ii) to cover “an obligation to repay funds received as an educational benefit,
scholarship, or stipend,” the court examined case law under that section, concluding that the
obligation at issue was not excepted from discharge. The Chapter 7 debtor had signed promissory
notes to a private university, in exchange for tuition credits—this was university’s way of allowing
the debtor to take classes. But, no funds changed hands; therefore, the court concluded that the
obligation did not fall within § 523(a)(8)(ii)’s requirement of “an obligation to repay funds.”
Institute of Imaginal Studies v. Christoff (In re Christoff), 510 B.R. 876 (Bankr. N.D. Cal. 2014).
Marital settlement agreement’s obligation to hold spouse harmless from credit card debt
gave rise to implied indemnity right for purposes of § 523(a)(15). Under California law, the
Chapter 7 debtor’s promise in marital settlement agreement to pay credit card debt and hold wife
harmless was enforceable, even though the agreement did not include indemnification language.
Section 523(a)(15) does not require that the obligation be paid directly to the former spouse, and
under California law, the debtor’s obligation was an implied indemnification claim. The former
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spouse had paid the credit card debt upon the debtor’s failure to do so, resulting in damages.
Francis v. Wallace (In re Francis), 505 B.R. 914 (BAP 9th Cir. 2014).
Fee awards under § 523(d) and “special circumstances.” The debtor had successfully defended
a fraud-based compliant dealing with a consumer debt, and the bankruptcy court found that the
plaintiff was not substantially justified in pursuing the § 523(a)(2) complaint, but the requested
fees were reduced under a determination of “special circumstances.” The Bankruptcy Appellate
Panel held that § 523(d)’s “special circumstances” required complete disallowance, not reduction,
of fees, and complete disallowance was not justified on the record in this case. The bankruptcy
court had found that the requested fees were reasonable, and with that finding there was no
authority to reduce the fees. Daecharkhorn v. Waugh Real Estate Holdings, LLC (In re
Daecharkhom), 505 B.R. 898 (BAP 9th Cir. 2014).
Transfer by attorneys of partnership assets was with intent to hinder, delay or defraud.
Affirming, the Eleventh Circuit agreed with the findings that two attorneys could not discharge in
Chapter 7 their debt to another law firm. The evidence supported findings that the attorneys
entered into a secret settlement that forced another law firm out of bad faith litigation, knowing
that their conduct would harm the other law firm by depriving it of compensation. This action was
a willful and malicious injury. Also, the two attorneys transferred assets from their partnership,
which had filed unsuccessful Chapter 11, less than one year before they filed individual Chapter 7
cases. These transfers were by insiders, with intent to hinder, delay or defraud creditors of the
insiders, constituting cause for discharge denial under §§ 727(a)(2) and (a)(7). Kane v. Stewart,
Tilghman Fox & Bianchi PA (In re Kane), ___ F.3d ___, 2014 WL 2884603 (11th Cir. June 26,
2014).
Failure to keep records justified denial of discharge. The plaintiffs were investors and received
two checks signed and negotiated by the debtor, which checks were returned for insufficient funds,
giving the plaintiffs standing as creditors to object to discharge. The bankruptcy court did not err
in finding that the debtor failed to maintain and preserve adequate financial records and that the
discharge would be denied under § 727(a)(3). Hussain v. Malik (In re Hussain), 508 B.R. 417
(BAP 9th Cir. 2014).
Stipulation by debtor and creditor to extension of time for discharge complaint not effective.
The pro se Chapter 7 debtor agreed with a creditor to extend the time to file a § 727 complaint,
and the complaint was filed within the agreed extension. However, the agreement did not comply
with Rule 4004(a)(1)’s provision that the court may for cause extend the time, on motion filed
before the original time expired. No motion was filed in this case and the Ninth Circuit had
interpreted rules regarding a debtor’s discharge strictly. The creditor could not rely on the debtor’s
agreement, when an extension was dependent on compliance with the Rule and the court’s grant
of an extension. The complaint was properly dismissed. Shahrestani v. Alazzeh (In re Alazzeh),
509 B.R. 689 (BAP 9th Cir. 2014).
One-year lookback in § 727(a)(2)(A) is not subject to equitable tolling. In issue of first
impression in Ninth Circuit, the Bankruptcy Appellate Panel held that § 727(a)(2)(A)’s one-year
lookback period is a statute of repose, not subject to equitable tolling. The Chapter 7 debtor was
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a former dentist, and a medical malpractice judgment had been entered against him. Before that
judgment, the debtor had executed a revocable living trust, with the res consisting of real property
that the debtor had owned for years, but the debtor did not execute a quitclaim deed to the trust for
a couple of years. The debtor then filed two Chapter 13 cases, which were dismissed, and the
quitclaim deed was recorded two days before the first Chapter 13 was dismissed. The debtor’s
third bankruptcy was this Chapter 7, and the judgment creditor filed a § 727(a) complaint, alleging
that the transfer to the trust was fraudulent. The BAP found that the language of § 727(a)(2)(A)
did not expressly provide for tolling, unlike some Bankruptcy Code sections, such as §§ 108 and
523(a)(8)(A). The Panel then discussed the difference in statutes of repose and limitations, with
equitable tolling applicable only to limitations periods. The Panel also held that the doctrine of
“continuing concealment” did not apply here, since the debtor did not attempt to conceal any
“interest” in the property into the year before filing his Chapter 7 case. The Panel distinguished
concealment of an “interest” in the property from concealment of the transfer to the trust. DeNoce
v. Neff (In re Neff), 505 B.R. 255 (BAP 9th Cir. 2014).
Discharge Injunction
Assignee debt collector willfully violated discharge injunction. Several debts had been
assigned for collection prebankruptcy, including a debt to a county, which was asserted to be for
fines associated with criminal charges. The assignee continued collection efforts after the Chapter
7 discharge, with five garnishment writs served on the debtor’s employer. Section 523(a)(7) did
not cover this debt collector, which had obtained prebankruptcy judgment in its name; therefore,
the debt arising from fines was not a debt payable to a governmental unit, nor was it for the benefit
of a governmental unit. The proof established that the debtor had personally paid all but $150 of
the fines before the debt collector obtained its judgment. The collector willfully violated the
discharge injunction, for which it was held in contempt. The debtor’s actual damages and
reasonable attorney fees were awarded. In re Dickerson, 510 B.R. 289 (Bankr. D. Idaho 2014).
See also Gecy v. Bank of the Ozarks (In re Gecy), 510 B.R. 510 (Bankr. D. S.C. 2014) (Mortgagee
willfully violated discharge injunction by moving for summary judgment on Chapter 7 debtor’s
guaranty of mortgage debt owed by debtor’s wholly-owned LLC, with minimal actual damages
and $5,000 attorney fees to debtor.).
Discharge denied for refusal to comply with court order. The debtor willfully failed to comply
with court’s order to allow trustee, auctioneer and real estate broker to have reasonable access to
residence for review of exempt and nonexempt property. Discharge was properly denied under §
727(a)(6). Moore v. Robbins, ___ F.Supp.2d ___, 2014 WL 930852 (D. D.C. March 11, 2014).
Post-discharge complaint violated discharge injunction. Creditors violated the discharge
injunction by filing a complaint against the debtor, who had been a contractor, even though the
plaintiffs were seeking restitution from Minnesota Contractors Recovery Fund (MCRF). The
complaint exposed the debtor to potential personal liability, since it sought determination that the
debtor was accountable for the underlying debt and it asked for damages in excess of the restitution
cap under the MCRF—the debtor could have had an excess judgment against him. The plaintiffs
should have asked the bankruptcy court for leave to file the complaint, allowing the bankruptcy
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court to determine in advance whether the complaint would violate the discharge injunction and
to structure the appropriate relief. Bradley v. Fina (In re Fina), 550 Fed.Appx. 150 (4th Cir. 2014).
Waiver of Discharge
Interests of creditors not considered in waiver of discharge. Considering the requirements
under § 727(a)(10) for waiver of discharge and the split of authority on whether the court should
consider the interests of creditors and other parties in interest, the court found it significant that
the statute had no language suggesting such consideration. This debtor filed a written and signed
waiver, and the debtor testified that his waiver was made knowingly, with assistance of counsel.
The waiver was approved, which rendered moot complaints to deny discharge. In re Akbarian,
505 B.R. 326 (Bankr. D. Utah. 2014). Compare Wank v. Gordon (In re Wank), 505 B.R. 878 (BAP
9th Cir. 2014) (Debtor’s declaration amounted to prepetition waiver of discharge.).
Conversion
Earnings of individual Chapter 11 debtor revert to debtor on conversion to Chapter 7. The
case was converted from Chapter 7 to 11 and then reconverted to 7, and the individual debtor
received a bonus from personal services that was property of the Chapter 11 estate. Disagreeing
with courts deciding otherwise, on reconversion to Chapter 7, the Bankruptcy Appellate Panel
concluded that “there is no reason to treat chapter 11 debtors differently than chapter 13 debtors
in this context.” The bonus that would have been property of estate if case stayed in Chapter 11
reverted to the debtor on conversion to Chapter 7. Wu v. Markosian (In re Markosian), 506 B.R.
273 (BAP 9th Cir. 2014).
Conversion denied for bad faith failure to disclose asset. The Chapter 7 trustee successfully
objected to the debtors’ conversion to Chapter 13. Applying Marrama, bad faith was found in
failure for two years to disclose one debtor’s interest in realty that he owned with his father.
Debtors were also denied amendment of exemptions to claim that interest as exempt. In re Hale,
511 B.R. 870 (Bankr. W.D. Mich. 2014).
Dismissal
High income doctor’s case not filed in bad faith. The creditor’s motion to dismiss on grounds
of bad faith, or to convert to Chapter 11, was denied. The debtor was a medical doctor, age 63,
currently earning $290,000 per year, and the creditor, a physician’s group that formerly employed
the debtor, had obtained a prebankruptcy judgment for $170,854. The debtor had a 401K account,
worth about $120,000, and the debtor credibly testified that he was worried about retirement and
ability to save enough. The debtor owned no real estate and no non-exempt property, except for
his wife’s jewelry that could be community property (the debtor paid $30,000 to the trustee to
settle any claim of estate to jewelry). Agreeing with the narrow approach to bad faith as a factor
for dismissal under § 707(a), bad faith could be cause for dismissal but is limited to extreme cases.
Under totality of circumstances, the debtor’s ability to pay creditors is not enough to support bad
faith finding. The only unsecured creditor relied on the debtor’s high income and failure to try to
pay or settle, but high income itself is not enough to support bad faith. Although the creditor had
judgment, it was by default in another state and the debtor could not afford at the time to defend
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it. Filing bankruptcy rather than pay a disputed debt is not in itself bad faith. “With his retirement
looming and only $120,000 saved, the Debtor’s decision to file a Chapter 7 case so he could save
for retirement rather than pay Movant was not bad faith.” In re Snyder, 509 B.R. 945 (Bankr. D.
N.M. 2014).
Reopening
Reopening closed Chapter 7 not prerequisite to creditor’s filing dischargeability complaint.
The bankruptcy court had ordered the clerk to reject a complaint when the plaintiff/creditor had
not moved to reopen the closed case, but the Bankruptcy Appellate Panel concluded that reopening
a case to initiate the dischargeability proceeding is a managerial act, with no immediate impact of
any substance on the underlying case. Filing of the adversary proceeding is a new docket entry,
and reopening the closed case is not a prerequisite to filing the dischargeability complaint. Even
if the complaint is untimely, reaching the merits on a motion is dismiss is not appropriate, unless
the complaint is “completely lacking in merit.” The bankruptcy court’s refusal to allow filing of
the complaint was reversed. Goldstein v. Diamond (In re Diamond), 509 B.R. 219 (BAP 8th Cir.
2014). See also In re Steward, 509 B.R. 123 (Bankr. W.D. Mich. 2014) (Cause for reopening to
allow § 523(a)(3) determination of scope of discharge.); In re Wilson, 511 B.R. 103 (Bankr. E.D.
Mich. 2014) (Reopening granted to allow scheduling of omitted creditor and for that creditor to
file § 523(a)(3) complaint.).
Chapter 13 Issues
Eligibility
Same sex debtors legally married in one state were eligible spouses. Debtors who were legally
married in a state that recognized validity of same-sex marriages were deemed to be “spouses” for
filing in a state that did not recognize such marriages. Under United States v. Windsor, 133 S.Ct.
2675 (2013), DOMA’s requirement that the word “spouse” referred only to opposite-sex couples
was invalidated. Therefore, for purposes of federal law, the debtors who were legally married
under the laws of Iowa were eligible to file as spouses in Wisconsin, even though Wisconsin did
not recognize same-sex marriages. In re Matson, 509 B.R. 860 (Bankr. E.D. Wis. 2014).
Debt limits are not jurisdictional and are subject to waiver. In a case filed in 2010, then
dismissed for failure to file a plan but reinstated, the bankruptcy court heard evidence in 2012 on
a creditor’s motion to dismiss for lack of eligibility. By the time the creditor filed its motion to
dismiss, asserting that the debtors exceeded the unsecured limit, the debtors had maintained plan
payments for two years, and the creditor had not moved to dismiss when it filed its plan objection.
Finding that a majority of courts had concluded that § 109(e) debt limits are not jurisdictional, the
district court agreed, holding that a creditor may waive the debt limit eligibility by not raising it
timely. The case and confirmation had been heavily litigated for two years before the creditor
moved to dismiss on § 109(e) grounds, with the doctrine of laches applying. The court also
affirmed the bankruptcy court’s finding of the debtors’ good faith in filing the case and proposing
a plan. General Lending Corp. v. Cancio, 505 B.R. 63 (S.D. Fla. 2014).
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Debtor ineligible when credit counseling completed after petition filed. Although completed
on the same day as the petition filing, the debtor did not complete the required credit counseling
before filing. Discussing the split of authority on the meaning of “date of filing” in § 109(h)(1),
as well as the status of a “debtor” under that statute, the court concluded that “[i]f a person must
qualify as a ‘debtor’ to file a case, then someone who has not yet received a credit counseling
briefing—and so may not be a debtor—cannot properly file.” Section 109(h)(1)’s “present perfect
tense [‘has received’] does not indicate continuing activity. Rather, the tense is used in a phrase
or sentence to set out an action, completed in the past, that has a present effect.” The debtor’s
motion to vacate dismissal was denied. In re Arkuszewski, 507 B.R. 242 (Bankr. N.D. Ill. 2014).
Curing Defaults
Tax purchaser’s claim could be paid through plan. Under Illinois law, a tax purchaser who
paid Chapter 13 debtor’s real property taxes but had not received title to the property held a secured
claim that could be treated in the plan. The bankruptcy court correctly denied the purchaser stay
relief to acquire a tax deed. The debtor still retained a right of redemption, and the purchaser’s
secured claim was subject to modification and payment by installments in the plan, rejecting the
purchaser’s argument that the redemption must be in lump sum before the redemption deadline.
“The plan is treating the secured claim, not formally redeeming the property.” In re LaMont, 740
F.3d 397 (7th Cir. 2014).
Foreclosure sale was complete prepetition. Applying New Hampshire law, mortgage
foreclosure was complete when the auctioneer’s hammer fell, ending the mortgagor’s equity of
redemption. Under § 1322(c)(1), even though legal title had not passed and a deed had not been
recorded, the foreclosure was complete, and the property was not part of the bankruptcy estate.
The debtor had no rights in the property and could not cure default. TD Bank, N.A. v. LaPointe
(In re LaPointe), 505 B.R. 589 (BAP 1st Cir. 2014).
Debtor’s right to cure is governed by § 1322(b) rather than § 108(b). The debtors had entered
into a land contract, which contained a provision that on default of payments for thirty days, the
entire balance was due on written notice from the seller. The debtors failed to make a prepetition
balloon payment, and the sellers obtained a strict foreclosure judgment, which established a
redemption period (Under applicable Wisconsin law, the strict foreclosure judgment was not a
“sale.”). The Chapter 13 case was filed and the proposed plan provided for redemption over a
period of sixty months. Under Wisconsin law, the seller holds legal title and the buyer under a
land sales contract holds equitable title. The seller argued that § 108(b) established that redemption
must be complete within sixty days of the time set by the strict foreclosure judgment. Section
1322(b)(5) provides for curing of defaults within a reasonable time, and the court found the
decision of In re Frazier, 377 B.R. 621 (BAP 9th Cir. 2007), to be persuasive. The power to cure
defaults in Chapter 13 is not restricted by § 108(b); rather, § 1322(b) is the more specific statute
that controls. The debtors could propose to cure defaults within a reasonable time in their plan.
In re Johnson, ___ B.R. ___, 2014 WL 3346471 (Bankr. W.D. Wis. July 8, 2014).
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Postpetition Property of Estate
Inheritance received more than 180 days postpetition included in property of estate. Section
1306(a)(1) broadens § 541(a)’s definition of property of the estate, to include all property acquired
after commencement of the case, not limited by § 541(a)(5)’s 180-day postpetition limit, agreeing
with Carroll v. Logan, 735 F.3d 147 (4th Cir. 2013). The inheritance must be turned over, unless
the debtors modified their plan to increase distribution to unsecured creditors. Dale v. Maney (In
re Dale), 505 B.R. 8 (BAP 9th Cir. 2014).
Life insurance proceeds received by debtor on wife’s postpetition death not included in
property of estate. Discussing the split of authority, the court held that § 1306(a)(1) does not
include property that § 541(a)(5) does not include—“the specific date restriction set forth in §
541(a)(5) controls and § 1306(a)(1) does not eliminate that restriction.” The debtor/husband
received $250,000 from life insurance on his debtor/wife, who died two years after the Chapter 13
was filed. The husband disclosed this in an amendment to schedules and claimed it as exempt.
The debtor then proposed modification of the confirmed plan to pay $15,000 from the proceeds to
unsecured creditors, and the trustee objected, asserting that the insurance proceeds would pay all
claims in full. The effect of § 348, in the event of conversion to Chapter 7, would be that the
postpetition insurance proceeds would not be property of the estate; therefore, in the absence of
bad faith conversion, the proceeds would not be included in a hypothetical Chapter 7 liquidation,
and the best interests of creditors test does not come into play. The court agreed with others who
have held that the disposable income test does not apply to postconfirmation modification, since
after BAPCPA, “a debtor’s receipt of a postconfirmation asset cannot possibly be ‘disposable
income’ under its statutory definition because the debtor did not receive it during the six months
preceding the filing of the petition.” The proposed modification did not run afoul of the projected
disposable income test; however, the “ability to pay” test still applies to post-BAPCPA
modifications, requiring consideration of a debtor’s postconfirmation property that materially
changes ability to pay debts. Nevertheless, under Eleventh Circuit authority, in the absence of a
sustained objection to a claim of exemption, exempt property could not be disposable income.
Under the facts of this case, the ability to pay test led to finding that the debtor could not use all
insurance proceeds to pay creditors in full without impairing his future needs and fresh start. The
debtor’s modification was approved. In re McAllister, 510 B.R. 409 (Bankr. N.D. Ga. 2014).
Applicable Commitment Period
Fourth Circuit holds that above-median debtor must maintain 60-month plan. The abovemedian debtors, who had negative disposable income, proposed a plan that contained early
termination language permitting completion in 55 months, but that would not pay unsecured
creditors in full. The bankruptcy court denied confirmation and direct appeal to the Fourth Circuit
resulted in holding that the applicable commitment period is a temporal requirement. Such debtors
must either maintain a full 60-month plan or pay unsecured creditors in full. In dicta, the court
also stated that § 1329 “expressly incorporates the applicable commitment period as a temporal
limit for purposes of plan modification. . . .In other words, for purposes of plan modification, the
applicable commitment period appears to serve as a measure of plan duration wholly unrelated to
debtors’ disposable income.” Pliler v. Stearns, 747 F.3d 260 (4th Cir. 2014).
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Self-employed debtor could not deduct business expense in determining applicable
commitment period. The debtors proposed a three-year plan, in which unsecured creditors would
not be paid in full, and the trustee objected, with the court concluding that § 1325(b)(4) does not
mention “ordinary and necessary business expenses.” And, § 101(10A)’s definition of current
monthly income does not mention those expenses; although Form 22C does allow subtraction of
those expenses to arrive at current monthly income. Section 1325(b)(2)(B) does provide for
deduction of business expenses in arriving at disposable income, but the court agreed with other
courts, holding that a self-employed debtor may not deduct business expenses in calculating
current monthly income for purposes of determining the applicable commitment period. In re
Hoffman, 511 B.R. 128 (Bankr. D. Minn. 2014). See also In re Kuwik, 511 B.R. 696 (Bankr. N.D.
Ga. 2014) (For purposes of applicable commitment period, above median self-employed debtor
and his spouse could not deduct allowable business expenses, but must use self-employed debtor’s
gross business income, with the court discussing the conflicting views of the gross receipts
approach.).
Disposable Income
Stripped off junior mortgage not deductible for projected disposable income. Applying
Lanning’s forward-looking approach, when it was known that the debtors would be stripping off
wholly unsecured junior lien, those payments could not be deducted in the projected disposable
income calculation. Kramer v. Bankowski (In re Kramer), 505 B.R. 614 (BAP 1st Cir. 2014).
Debtors’ voluntary contribution of Social Security benefits did not require dedication of all
benefits, but deduction for long-term care insurance was denied. Under the Eighth Circuit’s
In re Carpenter, 614 F.3d 930 (8th Cir. 2010) and In re Thompson, 439 B.R. 140 (BAP 8th Cir.
2010), there is no forced inclusion of Social Security benefits in a plan. Therefore, the debtors are
in control of whether and how much of their Social Security benefits they devote to a plan. In the
absence of other indicia of bad faith, the debtors’ voluntary contribution of only part of those
benefits is not grounds to deny confirmation. However, when the debtors failed to justify a
deduction for long-term care insurance premiums and that type of expense was not listed in §
707(b)(2) as “other necessary expense,” and when the plan did not provide for payment in full of
unsecured claims, confirmation was denied. In re Melander, 506 B.R. 855 (Bankr. D. Minn. 2014).
See also In re Worthington, 507 B.R. 276 (Bankr. S.D. Ind. 2014) (Social Security benefits were
not included in definition of current monthly income, and debtor’s failure to dedicate all of those
benefits to plan was not lack of good faith; debtor had voluntarily devoted part of benefits to plan.).
Cash surrender value of whole life insurance not disposable income when debtors did not
deduct premiums. The above-median income debtor had whole life insurance, with cash
surrender value that would increase over the plan life. Form B22C provides for deduction from
disposable net income of the premiums on term life insurance, but not whole life, when calculating
necessary expenses. The debtors deducted term life premiums but did not deduct from their means
test their whole life premiums. The issue before the court was not the necessity or reasonableness
of the premium expense, but ‘whether the increase in value postpetition must be paid to unsecured
creditors.” The trustee argued that the Lanning “forward-looking” approach required the
increasing value to be included in disposable income. The court looked to the IRS Manual for
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actual expenses under its “Other Necessary Expenses” category, finding that one of those IRS
expenses was for term life insurance premiums, as well as premiums on whole life, “to the extent
that it does not increase its cash value.” Here, the debtors did not attempt to adjust their means
test by deducting the whole life premiums, and the court found that these debtors satisfied the
requirements of § 1325(b)’s projected disposable income. “As a general rule, debtors need not
commit any more funds to payment of unsecured creditors than those required by the ‘projected
disposable income’ test, in order to meet the requirements for confirmation.” In re Uhlig, 504
B.R. 916 (Bankr. E.D. Wis. 2014).
Single economic unit approach for “household” adopted. Reviewing the undefined term
“household” in § 1325(b)(4) and the judicial interpretations, the bankruptcy court rejected the
“heads-on-bed” and “IRS dependent” approaches, in favor of the “economic unit” approach. The
“heads-on-bed” approach “depends solely on the number of residents in a structure and is
unconcerned with the presence of a familial or economic relationship between the individuals. . .
.The ‘IRS dependent’ definition is narrow, as it only allows individuals that can satisfy each
requirement of the IRS test to be included within a debtor’s ‘household.’. . .The ‘economic unit’
definition realizes that there may be individuals who have a significant impact on a debtor’s
financial reality that do not qualify as a dependent for IRS purposes, or that an individual can live
with the debtor without affecting his ability to pay creditors.” The court then discussed the
evidentiary burden for the debtor, adopting a rebuttable presumption: “If an individual is listed as
a dependent on the debtor’s or the debtor’s non-filing spouse’s most recent income tax return, that
individual is presumed to be a member of the debtor’s bankruptcy ‘household.’. . .If an individual
is not listed as a dependent on the debtor’s or the debtor’s non-filing spouse’s most recent income
tax return, that individual is rebuttably presumed to not be a member of the debtor’s bankruptcy
‘household.’. .The party desiring a different conclusion has the initial burden of providing evidence
showing that the individual satisfied the ‘economic unit’ definition. . . [T]he burden then shifts to
the opposing party to provide countervailing evidence.” In the present case, there were part-time
children residing in the residence, with both spouses having children from prior marriages, and the
court discussed the difficulty of accounting for such living arrangements. In re Skiles, 504 B.R.
871 (Bankr. N.D. Ohio 2014).
Above-median debtor could not deduct $200 for old car expense. Operating expenses that are
deductible for purposes of determining projected disposable income are governed by § 707(b)(2),
which does not include a deduction for an “old car.” That deduction is found in the IRS Manual
that aids agents in offers to compromise, but not in the part of Manual that identifies Local and
National Standards used in the disposable income calculation. Also, the debtor may not deduct
ownership costs of a vehicle when those costs are for a loan unrelated to purchase or lease of the
vehicle. The debtor attempted to deduct as ownership cost monthly payments on a non-purchase
money loan. In re Sires, 511 B.R. 719 (Bankr. S.D. Ga. 2014). See also Drummond v. Luedtke
(In re Luedtke), 508 B.R. 408 (BAP 9th Cir. Apr. 9, 2014) ($200 monthly older vehicle operating
expense was not included in Local or National Standards for deduction in calculating projected
disposable income, adopting plain meaning to § 707(b)(2)(A)(ii)(I). Ransom does not support
such a deduction, nor does Lanning.).
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Best Interests of Creditors Test
Postpetition domestic support obligation was not allowed claim and best interests test failed.
Although the Code defines domestic support obligation to include pre- and postpetition
obligations, and the debtor may deduct postpetition domestic support obligations in the projected
disposable income calculation, § 502(b)(5) disallows a claim to the extent it is for a debt unmatured
at petition date, while the debt is excepted from discharge under § 523(a)(5). Only the prepetition
DSO claim is an “allowed claim,” notwithstanding other Code requirements that the debtor pay
postpetition domestic support obligations. Since the former spouse’s postpetition DSO is not an
allowed claim, that debt and its proposed payment in the plan may not be deducted in the best
interests calculation. The debtor was attempting this in order to avoid liquidation of otherwise
nonexempt assets. In addition, this above-median debtor could not deduct as a business expense
the mortgage payments on an office building, since there was lack of proof that the building was
suitable for or used regularly as an office. McKinney v. McKinney (In re McKinney), 507 B.R. 534
(Bankr. W.D. Pa. 2014).
Cure and Maintain
Direct payments to mortgagee were part of cure and maintain plan. Under the confirmed
plan, debtors were to pay directly the ongoing, postpetition mortgage payments, and those
payments were “under the plan” for purposes of § 1322(b)(5), citing Fifth Circuit authority. The
debtors’ failure to make those payments was a material default under the plan and prevented entry
of discharge. Rather than deny discharge, the trustee’s motion to dismiss the case was granted,
subject to the debtors having time to convert the case to Chapter 7. In re Heinzle, 511 B.R. 69
(Bankr. W.D. Tex. 2014).
Secured Claims
Replacement value applied when debtor surrenders collateral. The plan provided for
surrender of a vehicle to satisfy the secured claim, and the bankruptcy court and Eleventh Circuit
held that § 506(a)(2)’s valuation standard applied. The bankruptcy court conducted a valuation
hearing, finding that the replacement value was at least equal to the debt and that the surrender had
satisfied the secured claim. The creditor disputed that § 506(a)(2) applied to surrendered collateral.
The Circuit Court held that by its plain terms the section applied, rejecting the argument that
replacement value only applied when the debtor retained collateral. Although § 506(a)(2) has been
described as a codification of Rash, its scope is not limited to retention. Santander Consumer
USA, Inc. v. Brown (In re Brown), 746 F.3d 1236 (11th Cir. 2014).
Oversecured creditor subject to Till rate after confirmation. Interpreting Fifth Circuit
precedent, In re Smithwick, 121 F.3d 211 (5th Cir. 1997), the court concluded that an oversecured
creditor was entitled to postpetition contract interest of 27.84% only until confirmation, but after
confirmation, Till v. SCS Credit Corp., 541 U.S. 465 (2004) controlled interest to ensure present
value of payments. Locally accepted Till rate of 7% was appropriate. In re Stringer, 508 B.R. 668
(Bankr. N.D. Miss. 2014).
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Lien Stripping
Eleventh Circuit agrees that discharge-ineligible debtor may strip wholly unsecured junior
lien. BAPCPA’s amendments did not alter the ability of a debtor to use §§ 506(a) and 1322(b)(2)
to strip off in a plan the wholly unsecured junior mortgage, despite the debtor’s inability to obtain
discharge because of her recent Chapter 7 discharge. The opinion found the majority view more
persuasive. Section 1325(a) was not involved and the debtor’s ineligibility for discharge was
irrelevant in a Chapter 20 case. BAPCPA did not amend §§ 506(a) or 1322(b)(2), as they affect
such lien stripping. Wells Fargo Bank, N.A. v. Scantling (In re Scantling), 754 F.3d 1323 (11th
Cir. 2014). See also Monroe v. Seaway Bank & Trust (In re Monroe), 509 B.R. 613 (Bankr. E.D.
Wis. 2014) (Although debtors could not avoid wholly unsecured lien under § 506(d), they could
strip the lien in a plan under §§ 506(a) and 1322(b)(2), and no Code provisions restrict this right
to debtors eligible for discharge. If the creditor does not hold a secured claim, § 1325(a)(5)(B)(i)
is not applicable. If the plan is fully performed, the lien may be stripped.).
Sixth Circuit BAP allows lien stripping in Chapter 20. A debtor who was ineligible for
discharge because of a prior Chapter 7 discharge within four years was not prevented from
stripping a wholly unsecured junior mortgage in the plan. The confirmed plan contained a
provision for “avoiding” that mortgage, but the bankruptcy court denied the debtor’s
postconfirmation motion to avoid based on §§ 1325(a)(5) and 1328(f). The bankruptcy appellate
panel reviewed the split of authority and followed the “growing consensus of courts” that inability
to receive discharge did not prevent application of §§ 506(a) and 1322(b)(2). In re Cain, ___ B.R.
___, 2014 WL 3397702 (BAP 6th Cir. July 14, 2014).
Antimodification provision in Code protected due-on-sale clause. The debtors had quitclaimed residential property to their son, so that he would obtain a mortgage loan, for which the
parents did not qualify, and then reconvey the property to the parents. The loan had a due-on-sale
provision, accelerating the loan in the event of transfer, and the debtors could not modify that
clause because of § 1322(b)(2). The mortgagee had not waived its right to assert default. In re
Espanol, 509 B.R. 422 (Bankr. D. Conn. 2014).
Condominium association’s liens could be stripped. The debtor owned two condominium units,
and after the debtor’s failure to pay obligations under the condominium documents, the association
obtained state court receiver and judgment for foreclosure. The receiver had collected and was
holding rental funds. These units were not the debtor’s residence and the association’s liens were
not protected by § 1322(b)(2). The association was wholly unsecured, except as to the money
being held by the receiver, but the amount of its secured claim was to be determined, and the
association was bound by its agreement with the debtor that it would not file a claim for more than
$50,000. In re Forde, 507 B.R. 509 (Bankr. S.D. N.Y. 2014).
Surrender
Creditor not required to accept surrendered property. The confirmed plan provided for
surrender of a residence to SBA and granted stay relief for the creditor to foreclose its mortgage,
but after a year the creditor had taken no foreclosure steps. Section 1325(a)(5)(C) does not serve
to pass ownership to the secured creditor, nor does it require the creditor to foreclose. Most courts
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have found nothing in the Bankruptcy Code that construes “surrender” as requiring the creditor to
take control of the property; rather, the creditor remains in control of its remedies under applicable
law. “Vesting” under § 1322(b)(9) also does not require a creditor to accept title to the surrendered
property. Applicable Florida law does not permit a debtor to simply deed the property over to the
secured creditor, although a debtor may quitclaim the property to the creditor, provided the creditor
does not object—the creditor may avoid taking title by simply objecting to the conveyance.
Section 105 is not authority for the court to compel substantive action by the creditor. In re Rose,
___ B.R. ___, 2014 WL 3339612 (Bankr. W.D. N.C. July 8, 2014).
Unfair Discrimination
Plan unfairly discriminated in payment of non-priority taxes. Plan treated non-priority,
nondischargeable tax debt at 100%, with nothing to other unsecured creditors, and when
bankruptcy court rejected that plan, debtors amended but then objected to confirmation of plan
with that classification removed. Applying test of In re Lesser, 939 F.2d 669 (8th Cir. 1991), the
separate classification was not justified by the nondishargeability of the taxes. Proposing a plan
that would pay those taxes in full, with nothing to other creditors was not in good faith. “In short,
they propose to ‘protect’ those creditors least in need of protection, at the expense of the most
vulnerable.” Copeland v. Fink (In re Copeland), 742 F.3d 811 (8th Cir. 2014).
Modification
Modified plan failed to satisfy best interests of creditors test. Debtors had sold their Texas
homestead but failed to reinvest the proceeds within six months in another homestead, as required
by Texas exemption for proceeds. The proposed modified plan sought to allow the debtors to
retain those proceeds, but the trustee objected on grounds that the modification violated the best
interests test and was not proposed in good faith. Citing In re Frost, 744 F.3d 384 (5th Cir. 2014),
for holding that failure of Chapter 13 debtor to reinvest sale proceeds in a new homestead within
six months results in loss of exemption in proceeds, the bankruptcy court’s denial of the plan
modification was affirmed, finding that the modification would not distribute to unsecured
creditors what they would receive in Chapter 7. Garcia v. Bassel, 507 B.R. 907 (N.D. Tex. 2014).
See also In re McAllister, 510 B.R. 409 (Bankr. N.D. Ga. 2014), under Postpetition Property of
Estate, for substantial discussion of modification when debtor received postpetition life insurance
proceeds.
Projected disposable income requirement not applicable to modification. The trustee sought
modification to increase payments due to the increase in debtors’ income, and the dispute was
whether § 1325(b) was applicable to determine the amount of the plan increase. Discussing the
split of authority over whether § 1325(b)’s projected disposable income test applies to
postconfirmation modifications, the court concluded that it did not apply. The court concluded
that it was not likely that the Fourth Circuit would apply § 1325(b) to a proposed plan modification,
and “a review of Hamilton v. Lanning, . . .leads to the conclusion that the Supreme Court would
also recognize the impracticality of applying the strict standards imposed by § 1325(b) to plan
modifications after BAPCPA, particularly given the absence of a clear intent on the part of
Congress.” These debtors had filed an amended Schedules I and J, reflecting substantial increase
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in average monthly income and expenses since confirmation, and those Schedules established the
feasible amount of increase in plan payments for the balance of the plan term, as proposed by the
debtors. In re Swain, 509 B.R. 22 (Bankr. E.D. Va. 2014). See also In re McAllister, 510 B.R.
409 (Bankr. N.D. Ga. 2014), under Postpetition Property of Estate, for conclusion that disposable
income test does not apply to postconfirmation modification.
Decision certified to Fifth Circuit on whether above-median debtor may receive discharge
prior to completion of 60-month plan. With no controlling decision from Fifth Circuit, the
bankruptcy court approved the confirmed debtors’ ability to obtain discharge without paying
unsecured creditors 100%, when they had made a lump sum payment that, combined with regular
payments, exceeded the plan base. Trustee had moved to modify the plan to increase the plan base
and appealed denial of that motion, citing four circuits’ opinions that above-median debtors are
bound by 60-month applicable commitment period, unless unsecured creditors are paid 100%. The
bankruptcy court found certification of the appeal to the Fifth Circuit to be appropriate. In re Ruth,
505 B.R. 804 (Bankr. S.D. Tex. 2014).
Postconfirmation modified plan not required to comply with projected disposable income
test. After confirmation of above-median debtor’s plan, debtor’s income decreased and he moved
to modify to reduce term of plan and distribution to unsecured creditors. The court concluded that
§ 1329(a)(2) permits shortening of plan term and that § 1325(b)’s projected disposable income is
not enumerated in § 1329(b)(1)’s modification requirements. The split of authority on the issue
was discussed, concluding that “the inclusion of section 1325(b) in the requirements for modifying
a plan under section 1329(b) is too oblique and tenuous to be what the modification statute is
intended to provide. Congress included certain statutory references in section 1329 and left out
this one. Dragging in the requirement for unmodifiable duration indirectly, when other
requirements are addressed directly is not appropriate.” In re Barnes, 506 B.R. 777 (Bankr. E.D.
Wis. 2014). See also In re Pasley, 507 B.R. 312 (Bankr. E.D. Cal. 2014) (Although below-median
debtor’s plan was confirmed with good cause for 60 months, to allow amortization of mortgage
arrearage, debtors did not waive right to modify plan to 44 months. Code does not provide for
forcing below-median debtors to remain in plan longer than 36 months, rejecting trustee’s
objection to modification.).
Effect of Conversion
Fifth Circuit gives undistributed money to creditors. On conversion of a confirmed case to
Chapter 7, the undistributed funds held by the Chapter 13 trustee should go to creditors, except for
$1,200 assigned by the debtor for payment of unpaid attorney fees. The circuit panel discussed
the split of authority on what passes to the Chapter 7 estate on conversion, prior to the 1994
amendment to § 348, as well as the absence of a statute that explictly states what happens to
undistributed money on conversion after the 1994 amendment. No statutory authority supports an
interpretation that a confirmed plan is retroactively undone, and conversion does not eliminate the
Chapter 13 trustee’s duty to wrap up the Chapter 13 estate, including the distribution of funds in
the trustee’s hands that were paid while the plan was in force. While rejecting the trustee’s
arguments that creditors were “vested” in postconfirmation funds, or that § 1327(a) bound the
parties after conversion, the panel also rejected the Third Circuit’s reliance on § 1327(b), noting
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that the plan may provide otherwise than the funds revesting in the debtor at conversion. “If the
plan requires the debtor to make payments to the trustee that will be distributed to creditors, the
debtor certainly does not retain possession of those payments. Likewise, it would seem that the
confirmation order specifically divests the debtor of any interest he may have in the payments
made to the trustee.” Finding little guidance in the Code, the panel relied on policy and equity,
seeing congressional intent to encourage repayment through Chapter 13. “Wages paid to the
trustee pursuant to the Chapter 13 plan should be distinguished from the debtor’s other property
acquired after the date of filing. . . .We conclude that returning undistributed funds to the debtor is
not justified by the policy of encouraging debtors to proceed through Chapter 13 rather than
Chapter 7. Additionally, distribution of the funds to creditors is supported by strong considerations
of fairness.” Although payments under the confirmed plan don’t give creditors vested rights to
payment, the claims of creditors to undistributed funds is superior to the claims of the debtor.
Viegelahn v. Harris (In re Harris), ___ F.3d ____, 2014 WL 3057095 (5th Cir. July 7, 2014).
Undistributed money under confirmed plan must be paid to creditors on conversion to
Chapter 7. The debtors moved to convert their case to Chapter 7, and the trustee had $1,683.46
on hand. The debtors sought to have those funds refunded to them, but the court found a local rule
and the confirmation order to be controlling. The local rule provides that after confirmation, any
funds received by the trustee before dismissal or conversion would be disbursed to creditors
pursuant to the plan’s terms, and the confirmation order had a similar provision. Conversion
terminates the Chapter 13 estate, but it does not revoke what the confirmed plan lawfully ordered.
Further, the court found that § 1326(a)(2) dictated that the funds be disbursed to creditors. The
court held that undistributed money did not vest in the debtors, with the effect of confirmation
dictating otherwise in this case. In re Smith, 511 B.R. 612 (Bankr. W.D. Mo. 2014).
Undistributed funds in confirmed case are property of creditors. Reviewing split of judicial
authority, the court distinguished In re Michael, 699 F.3d 305 (3d Cir. 2012), in part on the basis
that it involved a plan in which re-vesting occurred on confirmation. Here, the confirmed plan
provided that property did not re-vest in debtors until plan completion. The court concluded that
whether the debtors or creditors received undistributed funds upon conversion to Chapter 7 was a
question of law, and nothing in the Code, including § 348, indicated that conversion acted to vacate
the effect of confirmation. Further, under that section, the undistributed funds were no longer
property of the estate, but the debtors had no property interest in them. The binding effect of
confirmation meant that the undistributed funds must go to the Chapter 13 creditors. In re
Markham, 504 B.R. 1 (Bankr. D. Mass. 2013).
Attorney for former Chapter 7 trustee had standing to object to confirmation and join
motion to reconvert. After the Chapter 7 case had been converted post-discharge to Chapter 13,
former Chapter 7 trustee and attorney for that trustee moved for reconsideration and then objected
to confirmation. The attorney had standing as the holder of an administrative claim to participate
in the confirmation process. Finding that the debtors violated court orders related to production
of all bank statements for accounts opened postpetition and accounting of certain funds, there was
cause to reconvert the case to Chapter 7. Further, the court found that the debtor’s motion to
convert to Chapter 13 was filed in bad faith, as well as their second amended plan. The court
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found cause to reconsider its prior denial of the former Chapter 7 trustee’s motion to reconvert,
citing Tenth Circuit interpretation of Rule 60(b). In re McDonald, 508 B.R. 187 (Bankr. D. Colo.
2014).
Dismissal
Attorney-fee case in bad faith. The Eleventh Circuit held that the bankruptcy court did not
clearly err in dismissing a Chapter 13 case filed for the purpose of paying attorney fees by
installment. The bankruptcy court found that the debtor clearly would be better served by a
Chapter 7 case and discharge. The debtor scheduled $16,000 in unsecured claims, but only three
creditors filed claims, totally $1,355. The plan proposed to pay administrative claims, including
$2,000 attorney fees, over a seventeen month period. Acknowledging that under Lamie v. U.S.
Trustee, 540 U.S. 526 (2004), the debtor’s Chapter 7 attorney could not be paid from estate funds,
and without deciding whether “attorney-fee-centric” plans were ever confirmable, the bankruptcy
court did not clearly err in finding that the case was filed and plan proposed in bad faith. Such
determinations are necessarily case-by-case. Brown v. Gore, 742 F.3d 1309 (11th Cir. 2014).
Case properly dismissed for bad faith. Bankruptcy court properly considered prior bankruptcy
filings and timing of current case that was filed on morning of sheriff’s sale of commercial
property, after state court had denied numerous attempts to stop sale. Debtor’s mother had also
filed Chapter 13 to stay sale of jointly owned property. Court found no legitimate reason for
debtor’s filing and no prospect of reorganization. Case was dismissed for bad faith, and
bankruptcy court did not abuse discretion in sanctioning debtor for judgment creditor’s and
trustee’s costs. In re Mondelli, 558 Fed.Appx. 260 (3d Cir. 2014).
Case properly dismissed for failure to comply with credit counseling. Assuming the debtor’s
alleged lack of funds to pay for credit counseling could be an exigent circumstance, the debtor did
not demonstrate that he had applied for credit counseling and had been unable to obtain it within
the required seven days. The requirements of § 109(h)(3) were not satisfied, and the case was
properly dismissed. Taal v. Sumski (In re Taal), 504 B.R. 682 (BAP 1st Cir. 2014).
Undistributed money under confirmed plan must be returned to debtors on dismissal.
Affirming, the district court considered the interplay of §§ 349(b)(3) and 1326, concluding that §
1326 was no longer applicable upon dismissal, since the confirmed plan was no longer enforceable.
Section 349 controlled, with § 349(b)(3) revesting property of the estate in the debtor. The trustee
was required to return undistributed funds to the debtors upon their voluntary dismissal. Williams
v. Marshall, ___ B.R. ___, 2014 WL 1457828 (N.D. Ill. Apr. 11, 2014).
Fraud not required for bad faith finding. Under a totality of circumstances examination of good
faith, while fraud is a factor, it is not necessary to a bad faith finding. The debtor exhibited a
pattern of deliberately misleading the court and trustee by misrepresentations of tax returns and
financial affairs. Finding cause to dismiss, the dismissal was with bar to refiling for 365 days.
LaBarge v. Rotellini (In re Rotellini), 510 B.R. 241 (Bankr. E.D. Mo. 2014).
Deduction of secured debt on surrendered collateral cause for dismissal. On the United States
trustee’s motion to dismiss case as abusive, the court reviewed the two lines of authority on
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whether a secured debt for collateral that the debtor intends to surrender should be scheduled as
“contractually due” and deducted for purposes of § 707(b)(2)(A)’s means test. There was no
controlling precedent in the Fifth Circuit, and the court adopted the forward-looking approach. As
a result, “phantom expenses” for secured debt that will not be paid in the plan are not to be
deducted, and the presumption of abuse was not rebutted when the debtors did deduct such
payments in their means test calculation. The case was dismissed. In re White, ___ B.R. ___,
2014 WL 2960428 (Bankr. N.D. Miss. July 2, 2014).
Attorneys and Fees
Court had authority under Rule 9011. Bankruptcy court had inherent authority under Rule 9011
to sanction Chapter 13 debtor’s attorney, on finding that attorney violated Rule throughout case,
including amendment of schedules and plan to treat postpetition alimony as prepetition debt, when
attorney knew that debtor had failed to make postpetition DSO payments. Sanctions included
suspension from practice in bankruptcy court for six months, $1,000 fine and CLE requirement,
and these were affirmed. However, further sanction for attorney’s misrepresentation in testimony
at the show cause hearing was remanded, because the attorney did not have notice of potential
sanctions flowing from that hearing. Young v. Young (In re Young), 507 B.R. 286 (BAP 8th Cir.
2014).
Debtor did not require court approval of special counsel. Under §§ 1303 and 1306(b), the
Chapter 13 debtor had possession of state-law cause of action against a creditor for wrongful
repossession. The debtor and the Chapter 13 trustee have concurrent authority over estate
property, subject to § 363’s exclusive authority to the debtor to use, sell or lease property. A debtor
is not a “trustee” for purposes of § 327, and the debtor was not required to seek court approval of
employment of special counsel; however, such counsel must comply with §§ 329 and 330
concerning compensation. Any recovery from the cause of action would be property of the estate,
for the benefit of creditors. In re Jones, 505 B.R. 229 (Bankr. E.D. Wis. 2014).
Discharge and Exceptions
Section 1328(f)’s phrase “in a case filed under” interpreted. The court construed § 1328(f)’s
phrase “in a case filed under” to refer to the bankruptcy chapter under which the case was initially
filed, rather to the chapter to which a case was subsequently converted. A case was initially filed
under Chapter 13 and then converted before entry of a Chapter 7 discharge. The debtors
subsequently filed their new Chapter 13. The trustee objected to discharge in the current case,
arguing that “it is the Bankruptcy Code chapter under which the Debtors ultimately received a
discharge and not the chapter under which the Debtors filed their prior bankruptcy that determines
the discharge eligibility waiting period under § 1328(f).” The court concluded otherwise, under §
348’s provision that conversion does not constitute a new case nor change the petition date. The
chapter under which the prior case was filed determined the lookback period under § 1328(f),
disagreeing with In re Finney, 486 B.R. 177 (BAP 9th Cir. 2013). Since the first case was initially
filed under Chapter 13, the two-year look-back applied, and the debtors were eligible for Chapter
13 discharge in the current case. In re Wilkinson, 507 B.R. 742 (Bankr. D. Kan. 2014).
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Debtor’s willful failure to deliver insurance proceeds was exception from discharge. The
children and former wife of decedent sought determination that Chapter 13 debtor, the widow of
decedent, had failed to pay them life insurance proceeds as ordered by the state court, and that
failure was found to be nondischargeable debt under § 523(a)(2)(A). The decedent had been
ordered in a divorce and settlement with his former wife to maintain their children as beneficiaries
of his life insurance policies, but he changed the beneficiary to his second wife, the Chapter 13
debtor. At the time of his death, the life insurance proceeds were paid to the debtor. The state
court ordered turnover of the proceeds, after the debtor misrepresented that the proceeds would be
held in escrow. In contempt of the state court’s order, the debtor invaded the proceeds, transferring
some to her daughter and spending some. The debtor’s deceptive behavior continued in her
bankruptcy case. The debt resulting from the state court judgment was excepted from discharge
under § 523(a)(2)(A), plus the plaintiffs were entitled to nondischargeable judgment for attorney
fees related to the debtor’s contemptuous conduct in state court. In addition, under Rule 9011(c),
the plaintiffs’ postpetition attorney fees were awarded. The Chapter 13 was dismissed with
prejudice to refiling for two years. Henri v. Wheeler (In re Wheeler), 511 B.R. 240 (Bankr. N.D.
N.Y. 2014).
Claims
Non-debtor spouse has claim for equitable distribution of marital property when parties
were in prepetition divorce proceeding. On a direct appeal, the Third Circuit decided the issue
of whether a non-debtor spouse has an allowable claim for equitable distribution of marital
property in a divorce proceeding that was pending at the time the other spouse filed Chapter 7.
Stating that the issue had divided courts in the Circuit, the court looked to the definition of a
“claim” under § 101(5)(A), with the spouse’s interest, “at the least, unliquidated and contingent
on a final decree apportioning marital property.” Citing its decision, In re Grossman’s, 607 F.3d
114 (3d Cir. 2010), in which an asbestos-tort claim arose when the claimant was exposed to a
product or conduct prepetition, the Circuit’s earlier “accrual test” had been overruled. The focus
is not on when the claim accrues, but “whether a claim exists,” and the contingent nature of the
spouse’s claim did not change the fact that she had a claim for equitable distribution. In re
Ruitenberg, 745 F.3d 647 (3d Cir. 2014).
Chapter 13 debtor was not “prevailing party” under California law for purposes of
recovering attorney fees for claim objection. The Chapter 13 debtor filed an objection to the
proof of claim for mortgagee, disputing $425 attorney fees in the claim. The claimant amended
its proof of claim, deleting the attorney fees, and the debtor than sought her own attorney fees and
costs of $5,265, under a California statute, but the bankruptcy court correctly concluded that the
debtor was not a “prevailing party” under that statute. The claimant voluntarily amended its proof
of claim, before the bankruptcy court was required to make any disposition on the claim or its
objection. Brosio v. Deutsche Bank Nat’l Trust Co. (In re Brosio), 505 B.R. 903 (BAP 9th Cir.
2014).
Obligation to former wife for one-half of second mortgage was domestic support. Affirming,
the Bankruptcy Appellate Panel found no clear error in the findings of domestic support
obligations. The debtor and his former wife were married and divorced twice. In the first consent
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divorce decree, the wife agreed to hold the husband harmless on a first and second mortgage, but
in the second consent decree, the husband agreed, in return for reduction of child support from the
first decree, to pay one-half of the second mortgage. Upon the sale of the home, any deficiency
was to be divided equally, but if there was a net recovery, it would go to the wife. The property
was sold, and the former wife filed a priority claim in the Chapter 13 case for one-half of the
second mortgage and for a judgment lien that had to be satisfied at sale. The bankruptcy court
applied the Sixth Circuit’s test of In re Calhoun, 715 F.2d 1103 (6th Cir. 1983), for determination
of whether a debt is support in nature, and the husband’s agreement to pay one-half of the second
mortgage was intended as support, since, among other factors, it protected the children’s home.
Also, the wife had insufficient income at the time of the decree to cover both mortgages. As to
the judgment lien, since the former wife’s receipt of proceeds for the sale would be support for the
children, its satisfaction reduced the amount of support, and case law supports that a debt to a third
party may qualify as support. In re Thomas, 511 B.R. 89 (BAP 6th Cir. 2014). See also In re
Gambale, 512 B.R. 117 (Bankr. D. N.H. 2014) (Obligation to contribute $900 for replacement of
furnace was domestic support obligation, serving function of support for ex-wife and children, but
contribution of $400 every two weeks to ex-wife toward joint marital debt was not actually in
nature of support and was not priority claim. Court discusses multi-factor test for whether an
obligation is in nature of support.).
Chapter 7 debtors were not creditors and ineligible to file claims. In settlement of the Chapter
7 trustee’s objection to their homestead claim to 80 acres, the debtors sold 20 acres of the property,
with those funds going to the estate. The debtors then filed a proof of claim for delinquent real
estate taxes on the entire acreage, for attorney fees related to litigating the trustee’s objection, and
for satisfaction of judgment liens against the property. The claim was late, but on a substantive
basis, the claim was disallowed. The debtors were not “governmental units” for purposes of filing
a priority tax claim, and the debtors were not eligible to receive priority status. The judgment
creditor did not file a claim related to its lien. The attorney fees were for services directly to the
debtors, not on behalf of the estate, and the debtors were not eligible to file a proof of claim, since
they were not creditors—the Code offers no basis on which a debtor may file a proof of claim
against himself or herself. In re Oliver, 511 B.R. 556 (Bankr. W.D. Wis. 2014).
Chapter 7 debtor had standing to object to claim but objection overruled. In a case with
expected surplus after all claims were paid, the debtor had standing to file a claim objection, and
the trustee had standing to respond to and object to the claim even though the creditor did not
respond to the debtor’s objection. The debtor’s claim objection was defective, due to improper
service. In re Quintero, ___ B.R. ___, 2014 WL 2781141 (Bankr. D. N.M. June 19, 2014).
90-day deadline for claims did not apply to secured creditor seeking to participate in Chapter
13 distribution, but did apply to that creditor’s deficiency claim. On the Chapter 13 debtor’s
objection to untimely claims filed by mortgage lender, the court held that the creditor was not
required to file a proof of claim in order preserve lien rights but must file a claim if it wished to
participate in distribution under the plan. As long as the secured creditor’s claim is filed before
confirmation, even though after Rule 3002(c)’s 90-day deadline, it may be allowed, applying
Seventh Circuit authority. However, as to any deficiency unsecured claim, the proof of claim must
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be filed within that 90 days, or an objection based on untimeliness will be sustained. The lender’s
response to the debtor’s prior motion to extend the stay did not serve as an informal proof of claim.
In re Pajian, 508 U.S. 708 (Bankr. N.D. Ill. 2014).
Fair Debt Collection Practices Act
Filing stale proof of claim violated Fair Debt Collection Practices Act. The Eleventh Circuit
held that just as filing a lawsuit on a stale claim in state court would be a violation, so was the
filing of a proof of claim a violation. The FDCPA’s broad language included the debt buyer’s
filing of a proof of claim in a Chapter 13 case for a stale claim, one barred from collection under
Alabama’s three-year statute of limitations. The debtor filed a counterclaim, albeit four years after
allowance of the claim, alleging that the debt buyer routinely filed stale claims, but the bankruptcy
and district courts dismissed the debtor’s claims. The Circuit reversed, applying the “leastsophisticated consumer” standard to evaluate whether the collector’s actions were “deceptive,
misleading, unconscionable or unfair” under the FDCPA. In the absence of an objection to its
proof of claim, the defendant collector’s proof of claim would be automatically allowed, requiring
the Chapter 13 debtor to pay, notwithstanding the fact that the claim was time-barred under state
law and otherwise unenforceable. In this case, the claim was allowed and some payments made
by the trustee, and the defendant admitted that had it pursued collection in state court, its action
would have violated the FDCPA. The Circuit panel found no reason to treat the proof of claim
differently; “a debt collector’s filing of a time-barred proof of claim creates the misleading
impression to the debtor that the debt collector can legally enforce the debt.” The panel rejected
the argument that a proof of claim is not a collection activity; “Filing a proof of claim is the first
step in collecting a debt in bankruptcy and is, at the very least, an ‘indirect’ means of collecting a
debt,” falling within 15 U.S.C. §§ 1692a(6), 1692e, and 1692f. The panel declined to address the
issue of whether the Bankruptcy Code preempts the FDCPA. Crawford v. LVNV Funding, LLC,
___ F.3d ___, 2014 WL 3361226 (11th Cir. July 10, 2014).
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Some Questions After Clark v. Rameker
Clark v. Rameker, 134 S.Ct. 2242 (June 12, 2014)
The Supreme Court held that an inherited IRA does not constitute a “retirement fund”
within the meaning of 11 U.S.C. § 522(b)(3)(C). Since that Code section is identical to §
522(d)(12), inherited IRAs would not be exempt under the latter section either. Although the Court
affirmed the Seventh Circuit’s decision, In re Clark, 714 F.3d 559 (2013), the unanimous opinion
by Justice Sotomayor is broader than the Seventh Circuit’s. The Circuit Court had distinguished
the IRA before it, one inherited from someone other than the debtor’s spouse, from spousal
inheritance, leaving open the argument that an IRA inherited from a spouse would be exempt, but
the Supreme Court held that an inherited IRA lacked the legal characteristics of funds set aside for
retirement.
The Court recognized that if the heir is the original owner’s spouse, the heir may “roll over”
the IRA into his or her own IRA, while an heir of someone other a spouse does not have the “roll
over” option. Notwithstanding this distinction, the Court broadly concluded that an inherited IRA
simply does not operate like an ordinary IRA, stating that the inquiry into exempt status is an
objective one, not a case-by-case factual examination. Looking at three legal characteristics of an
inherited IRA, the heir is not able to invest additional funds in the account; the heir is required to
withdraw the funds or take minimum annual distributions, rather than hold the funds for retirement;
and the heir may withdraw the funds without tax penalty, rather than wait until age 59 ½, as is the
case with a regular IRA.
Effect of Clark on state-law exemptions
Since the Clark opinion construed the language of §§ 522(b)(3)(C) and (d)(12), one
question is the effect it may have on debtors claiming under neither of those sections but instead
using an applicable state-law exemption. Of course, some debtors may claim a portion of an
inherited IRA under a wildcard exemption, but more particularly, most states have some form of
1
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exemption in retirement funds, but not all use the term as used in §§ 522(b)(3)(C) and (d)(12).
Even if the state law uses the same term “retirement fund,” the Supreme Court was not considering
the scope or use of state exemptions.
Effect of Opt Out and § 522(b)(3)(C)
If a debtor is governed by a state’s opt out, or if the debtor has a choice between state
exemptions and § 522(d), § 522(b)(3)(C) in itself places no limit on that debtor’s use of state
exemptions—the latter section appears to be an additional exemption available to such debtors.
Note that § 522(b)(3)(A), which describes the opt out, provides such debtors with Federal
exemptions other than those under § 522(d) and local or state exemptions, subject only to
“subsections (o) and (p).” Section 522(b)(4), which describes the conditions of retirement funds
only refers to “purposes of “§§ 522(b)(3)(C) and (d)(12), and not to state-law exemptions. It would
theoretically be offensive to the concept of opt out for Congress to place restrictions on the terms
of a particular state’s exemptions.
State-law restrictions on exemptions of retirement funds
Merely as illustrations of the range of state-law provisions, some courts have, prior to
Clark, interpreted applicable state exemptions concerning inherited IRAs. For example, in In re
Kirchen, 344 B.R. 908 (Bankr. E.D. Wis. 2006), the Chapter 7 debtor had inherited an IRA from
his mother. The applicable Wisconsin exemption was for “assets held or amounts payable under
any retirement, pension, disability, death benefit, stock bonus, profit sharing plan, annuity,
individual retirement account, individual retirement annuity, Keogh, 401-K or similar plan or
contract providing benefits by reason of age, illness, disability, death or length or service.” Wis.
Stat. § 815.18(3)(j). Other conditions were that the plan or contract complied with provisions of
the Internal Revenue Code. The court denied the exemption, finding that the inherited IRA’s
character had changed and that as to the debtor, payments were not related to age or retirement
status.
Some states provide 100% exemption, without mentioning the effect of inheritance. For
example, Alabama Code § 19-3B-508 broadly exempts: “Any benefits provided under a plan
which includes a trust that constitutes a “qualified trust” may not be assigned or alienated,
voluntarily or involuntarily, and shall be exempt from the operation of any bankruptcy or
insolvency laws under 11 U.S.C. § 522(b), as from time to time amended. This subsection may not
be waived by a participant or beneficiary of any qualified plan.” The statute goes on to define
“qualified trust” as including an individual retirement plan as defined by the Internal Revenue
Code.
The Florida legislature amended its 100% exemption in qualified retirement plans, as
defined by the Internal Revenue Code, to clarify that inheritance did not disturb the exemption.
Fla. Stat. Ann. § 222.21(c) provides: “Any money or other assets or any interest in any fund or
account that is exempt from claims of creditors of the owner, beneficiary, or participant under
paragraph (a) does not cease to be exempt after the owner's death by reason of a direct transfer or
eligible rollover that is excluded from gross income under the Internal Revenue Code of 1986,
including, but not limited to, a direct transfer or eligible rollover to an inherited individual
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retirement account as defined in § 408(d)(3) of the Internal Revenue Code of 1986, as amended.
This paragraph is intended to clarify existing law, is remedial in nature, and shall have retroactive
application to all inherited individual retirement accounts without regard to the date an account
was created.”
Typically, state-law exemptions in IRAs and retirement accounts refer to the Internal
Revenue Code for qualifications, but some states limit the amount to the extent necessary for the
support of the debtor when the debtor retires and for the support of the debtor’s spouse and
dependents. See Cal. Code Civ. Proc. § 704.115(a)(3), (b), (e). Some case law related to the
California exemption has interpreted that an IRA must be used principally for retirement purposes.
See, e.g., In re Dudley, 249 F.3d 1170 (9th Cir. 2001).
Colorado’s exemption refers to the Internal Revenue Code, placing no limit on amount, but
the statute’s term “retirement plan,” as used in the statute permitting debtors to exempt their
interests in such retirement plans and in certain specifically identified ERISA-qualified or taxqualified retirement accounts, had to be interpreted in accordance with other terms surrounding it.
The term was not a broad exemption for any and all retirement plans. In re Lundwig, 345 B.R.
310 (Bankr. D. Colo. 2006).
Other states limit the exemption in an IRA, as defined in 26 U.S.C. § 408(a) or 408A, to
those contributions made within a specific time. For example, Montana Code Ann. § 25-13608(1)(e) restricts the exemption to the extent qualified contributions were made before a
creditor’s suit was filed.
Arizona’s Rev. Stat. Ann. § 33-1126(B) permits 100% exemption in qualified retirement
plan, as defined by the Internal Revenue Code, but the exemption does not apply to any amounts
contributed within 120 days of filing bankruptcy.
Encouragement of exemption planning
The point of these illustrative references to state laws is that Clark v. Rameker will not end
the bankruptcy courts’ inquiry into exemption of inherited IRAs or other retirement funds. Since
many debtors are utilizing state exemptions under laws other than the state in which they filed
bankruptcy, because of § 522(b)(3)(A)’s look-back period, examination of the applicable state law
exemption will be required, and one effect of Clark will be to force debtors to consider using state
exemptions rather than § 522(b)(3)(C).
Also, debtors may be encouraged by Clark to consider pre-bankruptcy conversion of an
inherited IRA into another exempt asset, requiring the bankruptcy court to examine whether that
conversion crossed the line from permissible to fraudulent.
Those persons holding IRAs, who intend to pass those on to children or others at death,
may be encouraged by Clark to use other methods, such as spendthrift trusts or other asset
protection devices that may be excluded from the debtor’s bankruptcy estate or may otherwise be
exempt, again requiring the bankruptcy court to examine the validity of such devices.
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Transfers to spouses under divorce decree or QDRO
Arizona’s Rev. Stat. Ann. § 33-1126(B)(1) states that its unlimited exemption does not
impair the rights of an alternative payee under a qualified domestic relations order, as defined in
the Internal Revenue Code, but the effect of Clark on exemption of IRAs that are passed from one
spouse to another presents questions. Does Clark’s reasoning reach to such transfers? Does it
depend on whether the recipient spouse is claiming exemption under §§ 522(b)(3)(C) or (d)(12),
or under an applicable state exemption, such as Arizona’s?
A few courts have looked at the issue of such exemptions. For example, In re Farmer, 295
B.R. 322 (Bankr. W.D. Wis. 2003), overruled the Chapter 7 trustee’s objection to the debtor’s
exemption of retirement funds received from the former husband under a QDRO. The husband
had established the ERISA-qualified plan, and under In re Nelson, 322 F.3d 541 (8th Cir. 2003),
the beneficiary of the QDRO had the same protections ERISA afforded to the spouse, including
the plan’s anti-alienation provisions. The retirement account was excluded from the estate;
moreover, the court held that the proceeds would be exempt under Wisconsin Stat. §815.13(3)(j),
concluding that the statute placed no restrictions on the source of the funds or the transfer to the
debtor from her spouse.
In In re West, 507 B.R. 252 (Bankr. N.D. Ill. 2014), the Chapter 7 debtor received $80,000
interest in former husband’s tax-qualified employee retirement plan in a marital dissolution decree,
and the funds were found to be entitled to exemption under the Illinois statute, despite fact that the
transfer meant that proceeds were no longer in hands of employee who had funded the plan. Under
Illinois law, the retirement plan was marital property before the entry of marital dissolution, and
the debtor’s interest became quantified as her separate property on entry of the decree. Although
that interest became property of the Chapter 7 estate, it was exempt, distinguishing In re Clark,
714 F.3d 559 (7th Cir. 2013). “The critical factor in Clark was that the IRA’s retirement attributes
had been lost upon inheritance by a non-spouse. In contrast, a retirement plan transferred pursuant
to a QDRO is done expressly for the purpose of preserving the retirement nature of the plan.” The
trustee’s objection to exemption was overruled.
In contrast, construing Minnesota’s exemption statute, the Bankruptcy Appellate Panel in
Anderson v. Seaver (In re Anderson), 269 B.R. 27 (BAP 8th Cir. 2001), held that the Chapter 7
debtor’s interest in an IRA transferred by the former spouse pursuant to a divorce decree was not
exempt. Minn. Stat. § 550.37, subd. 24(a), placed a monetary limit (then $54,000), and the debtor’s
interest was not obtained from his own employment. The statute had been interpreted by Deretich
v. City of St. Francis, 128 F.3d 1209 (8th Cir. 1997), to allow exemption only for assets derived
directly from the debtor’s employment.
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Applicability of 11 U.S.C. § 1325(b) to Plan Modification under 11 U.S.C. § 1329
1. Typical modification scenario
 The debtor proposes a plan for confirmation.
 The debtor moves to modify the plan, seeking to shorten the payment period to less than
the applicable commitment period without making full payment of all allowed unsecured
claims.
2. The issue
 If a debtor’s proposed modifications to the plan meet the requirements of 11 U.S.C. §
1329, then the court will confirm the plan.
 However, in situations where a debtor moves to shorten the length of the plan, courts
disagree on whether the “applicable commitment period” requirements of 11 U.S.C. §
1325(b) apply at the modification stage.
o Compare e.g., In re Davis, 439 B.R. 863 (Bankr. N.D. Ill. 2010)(permitting
modification of the debtor’s plan to shorter than the applicable commitment
period absent full payment of all allowed unsecured claims), with In re Heideker,
455 B.R. 263 (Bankr. M.D. Fla. 2011)(requiring full payment of all allowed
unsecured claims to modify the plan’s length to shorter than the applicable
commitment period).
3. The provisions of 11 U.S.C. § 1325(b)
 Generally – A trustee or holder of an allowed, unsecured claim that will not receive full
payment under the plan may object to confirmation of the plan on the grounds that the
debtor failed to commit the entirety of his or her projected disposable income for the
applicable commitment period. 11 U.S.C. § 1325(b).


Disposable Income –
o Definition – “current monthly income . . . less amounts reasonably necessary to
be expended—for the maintenance or support of the debtor or a dependent of the
debtor, or for a domestic support obligation, that first becomes payable after the
petition is filed; and for charitable contributions . . . to a qualified religious or
charitable organization in an amount not to exceed 15 percent of gross income of
the debtor for the year in which contributions are made.” 11 U.S.C. §1325(b)(2)
 Current Monthly Income – the average monthly income from all sources
for the six months prior to the commencement of the case or the date of
determination. 11 U.S.C. § 101(10A).
 Current monthly income does not include benefits received under
the Social Security Act, payments to victim of war crimes or
crimes against humanity, or payments to victims of international
terrorism. 11 U.S.C. § 101(10A)(B).



Applicable Commitment Period –
o Below-median income debtor – 3 years. 11 U.S.C. § 1325(b)(4)(A)(i).
o Above-median income debtor – not less than 5 years. 11 U.S.C. §
1325(b)(4)(A)(ii)
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o Exception – the payment period may be shorter than the required 3 or 5 years if
the plan provides for full payment of all allowed unsecured claims over a shorter
period. 11 U.S.C. § 1325(b)(4)(B).
Approaches to application of 11 U.S.C. § 1325(b) to post-confirmation modification?
1. The requirements of 11 U.S.C. § 1325(b) do not apply to plan modification
 Courts ruling that the requirements of 11 U.S.C. § 1325(b) do not apply during postconfirmation modification cite three primary lines of reasoning:
o Language of 11 U.S.C. § 1325(b) – “If the trustee or holder of an allowed
unsecured claim objects to the confirmation of the plan . . .”
 The statutory language itself dictates that the provision only comes into
effect when a party with standing raises an objection to the confirmation
of a plan. See In re Davis, 439 B.R. 863, 866 (Bankr. N.D. Ill. 2010).
 Confirmation and modification remain two separate processes,
modification only becoming possible after an initial confirmation. In re
Lorenzo, 2013 Bankr. LEXIS 1944 (Bankr. S.D. Fla. 2013).
 Reviewing split of authority, projected disposable income does not apply
to postconfirmation modifications. In re McAllister, 510 B.R. 409 (Bankr.
N.D. Ga. 2014); In re Swain, 509 B.R. 22 (Bankr. E.D. Va. 2014); In re
Barnes, ___ B.R. ___, 2014 WL 1016062 (Bankr. E.D. Wis. 2014).
o Language of 11 U.S.C. § 1329 – the provision outlining the requirement for
modification explicitly makes applicable the requirements of numerous other
subsections of the Bankruptcy Code. The maxim expressio unius est exclusio
alterius points to an implicit exclusion of all other provisions, including §
1325(b). See, e.g., In re Davis, 439 B.R. 863, 867 (Bankr. N.D. Ill. 2010).
o Inapplicability of 11 U.S.C. § 1325(b) does not create absurd results – the
incorporation of § 1325(a)(3)’s “good faith” standard into the modification
requirements prevents the creation of absurd results when not applying § 1325(b)
at modification. See, e.g., In re Davis, 439 B.R. 863, 868 (Bankr. N.D. Ill. 2010).
 Therefore, some courts allow debtors to shorten their plans to less than the “applicable
commitment period” required for confirmation.
o In re Tibbs, 478 B.R. 458 (Bankr. S.D. Fla. 2012) (holding that the debtors could
modify their confirmed plan to allow for payment of the remaining amount owed
under the plan before the termination of the applicable commitment period
without paying all allowed unsecured claims in full).
o In re Barnes, 506 B.R. 777 (Bankr. E.D. Wis. 2014) (holding that the debtor need
not comply with the “projected disposable income” requirement of § 1325(b) at
modification, but the debtor must show why he cannot make the reduced
payments through the original plan length as part of a showing of “good faith”
under § 1325(a)(3)).
2. The requirements of 11 U.S.C. § 1325(b) apply to plan modification
 Courts ruling that the requirements of 11 U.S.C. § 1325(b) apply at modification rely
primarily on the following lines of reasoning:
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o Language of 11 U.S.C. §1325(a) – § 1325(b) is incorporated into § 1329 by way
of § 1325(a), which states that a bankruptcy court shall confirm a plan that
complies with the requirements of § 1325(a) “except as provided in [§ 1325](b).”
See, e.g., In re Heideker, 455 B.R. 263, 269 (Bankr. M.D. Fla. 2011).
o Giving meaning to the whole statute – reading § 1325(a) to incorporate §
1325(b) at the modification stage gives meaning to every word of the statute. See,
e.g., In re Williams, 2014 Bankr. Lexis 330 (Bankr. D.N.J. 2014).
o Number of requirements – to pose fewer requirements for confirmation at the
modification stage than at the initial confirmation indicates that the exclusion of §
1325(b) at the modification stage comes only from a strained reading of the
statute. See In re Keller, 329 B.R. 697, 700 (Bankr. E.D. Cal. 2005).
Therefore, courts following the reasoning above do not permit above-median income
debtors to shorten the length of their plans below the applicable commitment period.
o Pliler v. Stearns, 747 F.3d 260 (4th Cir. 2014) (above-median income debtors
with negative disposable income must maintain 60-month plan, and § 1329
“expressly incorporates the applicable commitment period as a temporal limit for
purposes of plan modification”).
o In re Heideker, 455 B.R. 263 (Bankr. M.D. Fla. 2011) (holding that debtors
cannot amend their plans to be shorter than the applicable commitment period
unless all allowed unsecured claims get paid in full).
o In re King, 439 B.R. 129 (Bankr. S.D. Ill. 2010) (holding the requirements of the
applicable commitment period do not vanish at modification and a plan can only
be shortened if all unsecured claims receive full payment).
o In re Williams, 2014 Bankr. Lexis 330 (Bankr. D.N.J. 2014) (denying debtors’
motion to modify their confirmed Chapter 13 plan to shorter than the applicable
commitment period without paying all unsecured claims in full).
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Charitable Contributions
Issue: When a debtor makes charitable contributions in an amount in excess of 15% of his or her
gross annual income, can the trustee avoid the entire transfer under § 548(a)(1)(B), or does
§ 548(a)(2) protect the portion below 15%, leaving only the portion above 15% avoidable?
Wadsworth v. Word of Life Christian Center (In re McGough), 737 F.3d 1268 (10th Cir.
2013):
Facts: In the two years preceding their bankruptcy filing, Debtors made over two
dozen contributions to the Word of Life Christian Center. No individual
contribution exceeded 15% of their annual gross income, but the aggregate did.
The trustee sought to avoid the contributions in their entirety.
Procedure: The bankruptcy court agreed with the trustee that the contributions
were to be aggregated, but permitted avoidance only of the amount in excess of
15%. The transferee did not appeal the issue of aggregation. The BAP affirmed
as to the portion avoidable and the transferee appealed to the Tenth Circuit.
Holding: When a debtor’s charitable contributions exceed 15% of his or her gross
annual income, the plain language of the statute permits avoidance of the entire
transfer, not merely the portion in excess of 15%.
Reasoning:
Section 548(a)(2) was added to the Code in 1998 by the Religious Liberty
and Charitable Donation Protection Act. It provides a “safe harbor,”
protecting charitable contributions to qualified religious or charitable
organizations from avoidance under § 548(a)(1)(B) as long as “the amount
of that contribution does not exceed 15 percent of the gross annual income
of the debtor for the year in which the transfer of the contribution is made”
or, if in excess of 15%, the transfer was consistent with the debtor’s past
practices.
Parties’ arguments:
The trustee argued that § 548(a)(2) unambiguously provides a safe
harbor only if the “transfer” does not exceed 15%; thus, the
converse must be true—when the “transfer” does exceed 15%, the
“transfer” is avoidable in its entirety.
The transferee’s argument—characterized by the court as
“conveniently confusing”—was, first, that the statute does not
explicitly state that the entire transfer is avoidable under these
facts, and, second, that the 15% limit does not merely act as an
“avoidable” threshold but also establishes the amount of the
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transfer protected from avoidance if that threshold is exceeded,
because the phrase “in any case which” has a meaning similar to
the phrase “to the extent.” Finally, the transferee argued that the
statute is ambiguous because susceptible to both interpretations,
thereby permitting the use of legislative history. Because House
Report No. 105–556 states that § 548(a)(2) protects transfers “up
to” 15% of the debtors gross annual income, it reflects
congressional intent to protect the amount of the contribution
below 15%, even when the total contribution exceeds that
threshold.
The statute plainly permits avoidance of the entire transfer under these
facts.
The phrase “in any case which” is a legalism widely understood to
mean “if” or “when.” Thus, the transferee’s argument that it
indicates “not only ‘if’ or ‘when’ the exception applies, but also
the amount protected from avoidance, is vanishingly improbable.”
“Substituting ‘if’ for the phrase ‘in any case in which’ resolves any
claimed ambiguity. Under § 548(a)(2), a transfer is not avoidable
if its amount does not exceed 15% of GAI. Thus, the
contrapositive must also be true—if the amount of a transfer
exceeds 15% of GAI, the transfer is avoidable. Because there is no
language limiting the amount of the transfer to be avoided, the only
reasonable reading of the statute is that the amount of the transfer
to be avoided is the entire amount.”
This interpretation is consistent with the only other decision interpreting
this provision, Murray v. Louisiana State University Foundation (In re
Zohdi), 234 B.R. 371 (Bankr. M.D. La. 1999). Zohdi is not appropriately
distinguishable on the grounds that it involved a single donation and that it
interpreted § 548 (a)(2) as not requiring aggregation. That court’s analysis
did not turn on the number of contributions involved, and the latter was
dicta.
The transferee’s attempted reliance on Universal Church v. Geltzer, 463
F.3d 218 (2d Cir. 2006), cert. denied, 549 U.S. 1113 (2007), to establish
ambiguity is misplaced because that case dealt with a different issue.
Geltzer held that a debtor’s annual contributions must be aggregated and
that § 548(a)(2) does not prevent avoidance of transfers in excess of 15%.
The court found that the transferee had waived its claim that the portion
below 15% could not be avoided. The court also found the statute
ambiguous and thus turned to legislative history, which it found to indicate
Congress’s intent that contributions be considered in the aggregate. The
court, however, vacated the lower court’s finding that the debtor was
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insolvent during the relevant period, and remanded to permit consideration
of the debtor’s pattern of giving.
The transferee’s reading would ignore the first “of” in the phrase “the
amount of that contribution does not exceed 15 percent,” but statutory
interpretation requires giving effect to each word.
This reading does not give rise to absurdity. Although it would allow
avoidance of a transfer even 1¢ over the limit, thus burdening donees, it
would be more burdensome if donees had to calculate the portion over
15%. The absurdity argument also overlooks the protection given to
donations consistent with a prior pattern. There is nothing absurd about a
decision to treat donations over 15%, if inconsistent with prior donations,
as fraudulent.
Issues not decided by McGough:
Whether Social Security benefits received by a debtor during the relevant twoyear period should be included in gross annual income for purposes of
§§ 548(a)(1)(B) and (a)(2).
Whether a debtor’s contributions should be aggregated for purposes of applying
§ 548(a)(2).
Other Code sections dealing with charitable contributions:
§ 544(b)(2): “Paragraph (1) shall not apply to a transfer of a charitable contribution (as
that term is defined in section 548(d)(3)) that is not covered under section 548(a)(1)(B),
by reason of section 548(a)(2). Any claim by any person to recover a transferred
contribution described in the preceding sentence under Federal or State law in a Federal
or State court shall be preempted by the commencement of the case.”
§ 707(b)(1): “In making a determination whether to dismiss a case under this section, the
court may not take into consideration whether a debtor has made, or continues to make,
charitable contributions (that meet the definition of “charitable contribution” under
section 548(d)(3)) to any qualified religious or charitable entity or organization (as that
term is defined in section 548(d)(4)).”
§ 1325(b)(2)(A): excludes from the definition of disposable income “charitable
contributions . . . in an amount not to exceed 15 percent of gross income of the debtor for
the year in which the contributions are made.”
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Questioning Brunner’s Validity
The Brunner test of undue hardship
Under Brunner v. N.Y. State Higher Educ. Services Corp. (In re Brunner), 831 F.2d 395
(2d Cir. 1987), to prove undue hardship for purposes of discharge under § 523(a)(8), the debtor
must carry the burden of proof that (1) the debtor cannot maintain a minimal standard of living for
himself or herself and dependents, based on current income and expenses, if required to continue
repayment of the student loan; (2) circumstances indicate that this condition is likely to persist for
a significant portion of the repayment period; and (3) the debtor has made good faith efforts to
repay the loan.
This test continues to be expressed as the majority rule, adopted by the Third, Fourth, Fifth,
Sixth, Seventh, Ninth, Tenth and Eleventh Circuits. The First Circuit has declined to adopt it, and
the Eighth Circuit uses a totality of circumstances test, in Long v. Educational Credit Management
Corp. (In re Long), 322 F.3d 549 (8th Cir. 2003). Some courts in the First Circuit have adopted
the totality of circumstances test. See Bronsdon v. Educational Credit Management Corp. (In re
Bronsdon), 435 B.R. 791 (BAP 1st Cir. 2010), Murphy v. Educational Credit Management Corp.,
511 B.R.1 (D. Mass. 2014) (noting that differences in two tests were “modest”).
Partial discharge
Some courts have softened the effect of the Brunner test by various means, including use
of partial discharge. See, e.g., Educational Credit Management Corp. v. Jorgensen (In re
Jorgensen), 479 B.R. 79 (BAP 9th Cir. 2012) (The bankruptcy court did not err in partially
discharging student loans, properly applying the Brunner test to that portion that was discharged.
The first prong of Brunner “allows the bankruptcy court to determine the amount of student loan
debt that prevents the debtor from maintaining a minimum standard of living and discharge only
that amount.”).
Under the totality-of-circumstances test adopted by the Eighth Circuit, although partial
discharge was not available remedy, the bankruptcy court must determine undue hardship on a
loan-by-loan basis. Conway v. Nat’l Collegiate Trust (In re Conway), 495 B.R. 416 (BAP 8th Cir.
2013), aff’d 2014 WL 2565825 (8th Cir. June 9, 2014).
Section 523(a)(8)’s changes subsequent to Brunner
In 1987, the statute included a 5-year period of nondischargeability from the date the loan
first became due, a completely different environment from today’s statute. That period was
expanded to 7 years in 1990, and the time restriction was eliminated in 1998, leaving undue
hardship as the only means for discharge. The statute was amended in 2005 to include three
categories of nondischargeable debts. See Institute of Imaginal Studies v. Christoff (In re
Christoff), 510 B.R. 876 (Bankr. N.D. Cal. 2014); Brown v. Rust, 510 B.R. 562 (Bankr. E.D. Ky.
2014). See also Roth v. Educational Credit Management Corp., 490 B.R. 908, 921-23 (BAP 9th
Cir. 2013), concurring opinion, describing statutory and other changes subsequent to Brunner.
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Applying Brunner in present-day context, including repayment alternatives
In Bene v. Educational Credit Management Corp. (In re Bene), 474 B.R. 56 (Bankr. W.D.
N.Y. 2012), the court considered the Brunner test in the context of whether the debtor was required
to participate in the William D. Ford program for student loan repayment. The court observed that
the concepts of “poverty” and “repayment period” had changed substantially since Brunner, and
the test did not require that the 64-year old debtor indenture herself to another 25 years of debt
repayment, under the Ford Program’s adjusted payments.
See also Roth v. Educational Credit Management Corp., 490 B.R. 908 (BAP 9th Cir. 2013).
Although debtor did not make any voluntary payment on student loans and did not enter into
income contingent repayment plan (ICRP), sufficient good faith effort was found. In light of the
debtor’s age, poor health and limited income prospect, her refusal to enter into ICRP was justified,
when no payments would be required under that plan and the tax consequences of debt forgiveness
were potentially disastrous. Requiring her to enter into ICRP was “futile.”
In Roth, concurring Judge Pappas stated that the Brunner test for undue hardship was “too
narrow, no longer reflects reality, and should be revised by the Ninth Circuit when it has the
opportunity to do so. Put simply, in this era, bankruptcy courts should be free to consider the
totality of a debtor’s circumstances in deciding whether a discharge of student loan debt for undue
hardship is warranted.”
Clear error review
Applying a clear error standard to the bankruptcy court’s finding of good faith under the
Brunner test, good faith was examined by a debtor’s efforts to obtain employment, maximize
income and minimize expenses. Although some expenses were not reasonably necessary to
maintain a minimal standard of living, the bankruptcy court did not err in finding good faith efforts.
The district court applied de novo review, reversing and faulting the debtor for not fully
maximizing income, minimizing expenses or exploring income contingency repayment options,
but the circuit court reversed, restoring the bankruptcy court’s good faith finding and partial
discharge. Hedlund v. Educational Resources Institute, Inc., 718 F.3d 848 (9th Cir. 2013). See
also Krieger v. Educational Credit Management Corp., 713 F.3d 882 (7th Cir. 2013) (Bankruptcy
judge’s finding of good faith effort was not clearly erroneous and “destitute” debtor’s discharge of
student loan was restored, reversing district court’s decision that she could have “searched harder”
for work and should have entered into 25-year repayment program.).
Compare Roth v. Educational Credit Management Corp., 490 B.R. 908 (BAP 9th Cir.
2013), application of de novo standard to ultimate undue hardship determination, since it is mixed
question of fact and law, with factual findings reviewed for clear error.
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Separate classification and other means of dealing with student loan debts
Objecting to claims
Hahn v. Educational Credit Management Corp. (In re Hahn), 476 B.R. 344 (BAP 1st Cir.
2012), aff’d 711 F.3d 235 (1st Cir. 2013) (It was abuse of bankruptcy process for creditor to file
proof of claim, ignore objection process and pursue collection without verifying that claim
survived discharge.).
Separate classification in Chapter 13—Interpretations of § 1322(b)(1)
See Carrion v. Rivera (In re Rivera), 490 B.R. 130 (BAP 1st Cir. 2013), citing In re
Renteria, 470 B.R. 838 (BAP 9th Cir. 2012), for statutory construction of § 1322(b)(1). Rivera
concluded that § 1322(b)(1) did not address allocation of projected disposable income.
Relationship of §§ 1322(b)(1) and 1322(b)(5), and effect of § 1322(b)(10)
In In re Kubeczko, 2012 WL 2685115 (Bankr. D. Colo. July 6, 2012), slip copy, the belowmedian debtors’ plan proposed to separately classify student loan debt, treating it as long-term
debt, to be paid with interest, resulting in that debt receiving 47% dividend, while other unsecured
creditors would receive 1% distribution. Section 1322(b)(1) placed a fairness limitation on §
1322(b)(5)’s treatment of long-term unsecured debt, and the court found the plan to unfairly
discriminate against other unsecured creditors. Also, § 1322(b)(10), added by BAPCPA,
prevented payment of interest on unsecured nondischargeable debt, such as student loan, unless
disposable income is sufficient to pay allowed claims in full. The court noted that this provision
essentially mooted the fairness inquiry in this case. See also Gorman v. Birts (In re Birts), 2012
WL 3150384 (E.D. Va. Aug. 1, 2012) (Plan paying student loan as long-term debt, with interest,
unfairly discriminated against other unsecured creditors receiving 7% distribution.).
See In re Edmonds, 444 B.R. 898 (Bankr. E.D. Wis. 2010), for discussion of split of judicial
authority on treating student loan debt as long-term debt.
In In re Stull, 489 B.R. 217 (Bankr. D. Kan. 2013), although the above-median debtor could
separately classify student loan debt and pay it more than other unsecured debt, when the
nondischargeable obligation would be paid from income in excess of projected disposable income,
§ 1322(b)(10) prevented payment of interest on an unsecured nondischargeable debt unless other
unsecured creditors were being paid 100%.
Discussing the split of authority, in In re Brown, 500 B.R. 255 (Bankr. S.D. Ga. 2013), the
court concluded that solely because a student loan debt was nondischargeable did not make it a
“special circumstance” for purposes of the means test deduction. Moreover, § 1322(b)(5)’s cure
and maintain provision does not permit the debtor to pay a long-term student loan debt directly if
it would unfairly discriminate against other unsecured creditors (again citing a split of authority
but noting that practice in district had been to allow long-term student loan debt to be paid directly
by debtors). However, applying the traditional factors of unfair discrimination, the court
determined that §§ 1322(b)(1), (b)(5) and (b)(10) were not irreconcilable, concluding that §
1322(b)(5) “deals specifically with curing and maintaining long term debts. Section 1322(b)(5)
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was not amended or restricted in 2005 when Congress adopted § 1322(b)(10). While § 1322(b)(5)
allows interest on secured and unsecured long debt, § 1322(b)(10) restricts interest payments on
non-dischargeable unsecured debts that are not eligible for cure and maintenance under §
1322(b)(5), such as debts that are non-dischargeable due to a debtor’s fraud. . . .Arguably, . . .
holding that § 1322(b)(10) prevents debtors from using (b)(5) to cure and maintain student loan
payments effectively strikes out the language ‘unsecured claim. . .on which the last payment is due
after the date on which the final payment under the plan is due’ from § 1322(b)(5).” The court
found that this debtor’s plan that would pay postpetition interest on the student loan did not unfairly
discriminate, even though other unsecured creditors would receive 1% compared to 16% if all
unsecured creditors were treated without the separate classification.
In In re Knowles, 501 B.R. 409 (Bankr. D. Kan. 2013), the debtors had negative projected
disposable income, proposing a plan to maintain monthly payments on student loan debt, outside
the plan, and pay -0- dividend to other unsecured creditors, effectively a separate classification of
the student loan debt. The court found the test for unfair discrimination in In re Bentley, 266 B.R.
229 (BAP 1st Cir. 2001), to more accurately reflect the statutory scheme than the more commonly
cited test found in In re Leser, 939 F.3d 669 (8th Cir. 1991). The payment of the ongoing,
contractual student loan monthly amount would be from discretionary income that debtors were
not required by the Code to commit to their plan—the other unsecured creditors would be receiving
no distribution anyway. Thus, student loan payments were not unfair discrimination. However,
there was unfair discrimination in the plan’s proposal to fully pay an unsecured claim of the state
for overpayment of unemployment compensation.
Good faith as § 1322(b)(1) factor.
See Carrion v. Rivera (In re Rivera), 490 B.R. 130 (BAP 1st Cir. 2013). Also, in Copeland
v. Fink (In re Copeland), 742 F.3d 811 (8th Cir. 2014), the plan treated non-priority,
nondischargeable tax debt at 100%, with nothing to other unsecured creditors, and the proposal
was not in good faith. “In short, they propose to ‘protect’ those creditors least in need of protection,
at the expense of the most vulnerable.”
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§ 1306 and Inheritances Received More than 180 Days after Filing
Section 1306(a)(1) broadens the definition of property of the estate to include all property
acquired after commencement of the case.
The question is whether this includes an inheritance received beyond the 180-day limit found in
§ 541(a)(5)(A).
Carroll v. Logan, 735 F.3d 147 (4th Cir. 2013):
Facts: Three years after filing Chapter 13, Debtors notified the bankruptcy court that
Debtor-husband expected an inheritance of $100,000 from the estate of his recentlydeceased mother. Because Debtors acquired the interest before their bankruptcy case had
been closed, dismissed or converted, the trustee moved to modify the plan to require
payment of the amount of the inheritance necessary to repay all unsecured debts.
Originally, general unsecured creditors had expected to receive only 3.8% of their claims.
Procedure: The bankruptcy court held that the inheritance constituted property of the
estate, and noticed direct appeal to the Fourth Circuit.
Holding: An inheritance received by Chapter 13 debtors more than 180 days after their
bankruptcy filing is property of the estate under §1306, and is not excluded by
§ 541(a)(5).
Reasoning:
Section 541 is not specific to any particular type of bankruptcy proceeding, and
subsection (a)(5)(A) excludes inheritances received more than 180 days after
filing. Section 1306 expands the definition of property of the estate for purposes
of Chapter 13 cases. It includes all property of the type described in § 541 that is
received post-petition and before the case is closed, dismissed or converted.
Thus, § 1306 captures the type or kind of property—such as bequests, devises and
inheritances—but not the 180-day temporal restriction.
This is an appropriate exchange for the benefits of Chapter 13, which include
retention of encumbered assets and curing of defaults.
The majority of courts agree with this conclusion. See. e.g., In re Tinney, 2012
Bankr. LEXIS 3092, 2012 WL 2742457 (Bankr. N.D. Ala. July 9, 2012). A few,
however, are to the contrary. See, e.g., In re Key, 465 B.R. 709 (Bankr. S.D. Ga.
2012; Le v. Walsh (In re Walsh), 2011 Bankr. LEXIS 2602, 2011 WL 2621018
(Bankr. S.D. Ga. June 15, 2011).
Debtors’ statutory construction arguments are unavailing.
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The court’s reading does not ignore the 180-day language in
§ 541(a)(5)(A). In fact, a contrary reading would strip all meaning from
§ 1306(a), which expands the temporal restriction for purposes of Chapter
13.
Debtors have it backwards in arguing that the specific language of
§ 541(a)(5) governs the general language of § 1306. Rather, the latter is
the more specific provision.
Accord, Dale v. Maney (In re Dale), 505 B.R. 8 (BAP 9th Cir. 2014) (relying heavily on
Carroll v. Logan).
Contrast In re McAllister, 510 B.R. 409 (Bankr. N.D. Ga. 2014) (Reviewing split of
authority, § 1306(a)(1) is subject to § 541(a)(5)’s exclusion—“the specific date restriction
set forth in § 541(a)(5) controls and § 1306(a)(1) does not eliminate that restriction.”
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“Straddling” Tax Claims
The over-riding issue is whether a tax claim is pre- or postpetition, and this determination
is significant in Chapter 13 cases, because of § 1305, which permits the government to choose
whether to file a proof of claim for taxes “that becomes payable. . .while the case is pending.”
Three different rules have been used in deciding the relevant date on which taxes “become
payable:”
1) When tax was incurred and capable of being paid.
See Joye v. Franchise Tax Bd. (In re Joye), 578 F.3d 1070 (9th Cir. 2009), holding that
construction of the term “payable” controls the types of claims to which § 1305 applies. Joye
followed the reasoning in Dixon v. IRS (In re Dixon), 218 B.R. 150 (B.A.P. 10th Cir. 1998), that
“payable” is best understood “to refer ‘to a time before the last permissible day for paying taxes.’”
578 F.3d at 1075 (quoting Dixon, 218 B.R. at 152). Joye concluded that Congress intended that
the time of incurring a tax obligation, rather than the time for payment, determines the construction
of “payable” and the applicability of § 1305. “We would frustrate this congressional intent were
we to construe the word ‘payable’ to refer to only those taxes that have become ‘legally
enforceable’ or ‘justly due.’” 578 F.3d at 1076. The Joye court concluded that “taxes become
‘payable’ for purposes of section 1305(a)(1) when they are capable of being paid.” 578 F.3d at
1077.
The facts in Joye included that the debtors filed Chapter 13 on March 7, 2001, and the taxes
at issue were state income taxes for 2000. The debtors did not file the 2000 return until October
13, 2001, which was within the statutory extension for a return due on April 15, 2001. The issue
was whether the 2000 taxes were discharged, and the Tax Board argued that they were not, since
they were a postpetition tax claim, for which the Board choose not to file a proof of claim. The
9th Circuit held that the taxes were prepetition and were discharged.
2) Date on which the return was actually filed, or 3) date on which the tax return was due.
United States v. Ripley (In re Ripley), 926 F.2d 440 (5th Cir. 1991), discussed both of these
approaches, in the context of quarterly estimated tax payments owed by a self-employed oral
surgeon and his wife. Debtors made no estimated tax payments in 1987, but filed a Chapter 13
petition in November of that year. The IRS filed a proof of claim, pursuant to § 1305, after the
debtors filed a tax return in May of 1988. Debtors objected, arguing that three quarters of their
1987 tax obligation was a prepetition claim.
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Ripley concluded that “payable” refers to taxes that come due during the pendency of the
case—that is, “those that must be paid now.” 926 F.2d at 444. The court acknowledged that one
construction of “payable” would be taxes that have become payable in the sense that they are “able
to be paid,” but concluded that “this argument ignores the customary usage of the word ‘payable.’”
Id. The court compared § 1305(a)’s “payable” to the use of the term in the context of negotiable
instruments.
Under the Ripley approach, taxes “become payable” within § 1305 at the end of the tax
period for which they are due, or in other words, when they are theoretically determinable. This is
usually when a return must be filed and payment may be made. For example, when the taxable
period is a calendar year, taxes “become payable” at 12:00 a.m. on January 1, after that year has
concluded, or on April 15 when the return is due. In Ripley, since the tax return was not filed, and
not required to be filed, until a postpetition date, the taxes did not became payable until the
postpetition date, and the debtor’s objection to the IRS § 1305 proof of claim was rejected.
Straddling Taxes
When the facts involve a tax year ending before the petition filing, but the taxes were not
finally due until a postpetition date, they have been referred to as “straddling tax” claims, which
were recently addressed in Michigan Dep't of Treasury v. Hight (In re Hight), 670 F.3d 699 (6th
Cir. 2012).
Facts:
Debtor filed bankruptcy in January 2009 and filed her return for 2008 taxes on April
8, 2009. She did not make any payment then or when the taxes were due—April
15th. On July 17th, Debtor filed a protective proof of claim for the 2008 taxes.
Michigan Department of the Treasury objected to the claim, but the bankruptcy
court overruled the objection, holding that the tax obligation did not arise until
postpetition The district court affirmed.
On appeal, the Treasury made two arguments: 1) such a claim is not permitted under
§ 1305, which allows only those entities holding postpetition claims against a debtor to file a
postpetition claim for taxes that become payable during the pendency of a bankruptcy case; and 2)
Debtor’s claim did not qualify for treatment under § 502(i), which allows certain tax claims arising
after commencement of the case to be treated as if they arose prepetition. The Sixth Circuit rejected
both arguments, focusing primarily on § 502(i) but also holding that § 1305(a) was not the
exclusive authority for who could file a protective claim on behalf of the creditor.
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In order to succeed on appeal, Treasury must establish that (1) [Debtor’s] protective proofof-claim for her 2008 tax debt was a postpetition claim and (2) her claim does not fall
within the exception for postpetition claims carved out in § 502(i). Even if we assume that
Treasury’s claim on [Debtor’s] 2008 tax debt was a postpetition claim, Treasury cannot
show that [Debtor’s] tax debt falls outside the exception for postpetition claims set forth in
§ 502(i). Id. at 702 (footnote omitted).
The court held that the Chapter 13 debtors may file protective proofs of claim under Code
sections other than § 1305, which has traditionally been interpreted as only permitting the claim
holder to choose whether to file a claim for a postpetition tax. Section 1305(a) “’permits a creditor
to file a postpetition claim and provides for allowance of that claim. It does not exclude other
means of allowing postpetititon claims.”” 670 F.3d at 702 (quoting In re Flores, 270 B.R. 203,
206 (Bankr. S.D. Tex. 2001)).
Section 502(i) provides that a postpetition tax claim, if entitled to priority, is treated like a
prepetition claim. Thus, the question was whether this claim was entitled to priority. The parties
agreed that the claim resulted from a tax “measured by income . . . for a taxable year ending on or
before the date of the filing of petition,” within the terms of § 507(a)(8)(A), but the debtor argued
that the tax fell within subsections (i) and (iii) of § 507(a)(8)(A). The Treasury argued that “after
three years before” in § 507(a)(8)(A)(i) means that the tax claim must be for a return due within
the three years before the bankruptcy petition was filed, and not later. That would exclude debtor’s
2008 taxes, because that obligation was due postpetition.
The Treasury relied on a reference in Young v. United States, 535 U.S. 43, 46 (2002) to a
return “due within three years before the bankruptcy petition.” Young, however, dealt with tax
claims that arose prior to the three-year look-back date, not claims arising later, and the Hight court
stated that not only does the Treasury’s argument run counter to the section’s plain meaning; it
would also read § 507(a)(8)(A)(i) “out of the Code when analyzing whether § 502(i) applies. . .
.[N]o claims would ever qualify under both provisions. Under the construction urged by Treasury,
these two provisions together would define a null set.

A claim falling under Treasury’s

interpretation of § 507(a)(8)(A)(i) would always be a prepetition claim, rendering the exception
for certain postpetition tax claims under § 502(i) unnecessary.” Id. at 704.
The Hight debtor’s tax debt fell within both § 507(a)(8)(A)(i) and § 507(a)(8)(A)(iii). It
was not a tax within §§ 523(a)(1)(B) or (C), and it was assessable under state law as of April
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15th—after commencement of the case. Because the tax debt was entitled to priority under
§§ 507(a)(8)(A)(i) and (a)(8)(A)(iii), the debtor’s postpetition protective claim was treated under
§ 502(i) as if it were a prepetition claim, and Debtor was entitled to file it under § 501(c). This
conclusion is consistent with § 1322(a)(2), which requires that the plan “provide for the full
payment, in deferred cash payments, of all claims entitled to priority.”
Hight was distinguished in In re White, 482 B.R. 905 (Bankr. W.D. Ark. 2012), under
which debtors filed a Chapter 13 petition in August of 2006. The debtors obtained an extension
for their 2006 taxes and the return, filed in October of 2007, reflected a liability of just under
$5,000. The debtors filed a proof of claim on behalf of the state tax authority, seeking to include
2006 taxes in the bankruptcy case. The state entity objected, relying on its rights as a postpetition
creditor under § 1305(a)(1).
The White court held that these debtors did not have a right to file the involuntary claim,
citing CenturyTel of N.W. Ark., LLC v. Laymon (In re Laymon), 360 B.R. 902 (Bankr. E.D. Ark.
2007), in which the court held that filing a proof of claim under § 1305(a)(2) was discretionary
with the creditor. That holding is equally applicable to § 1305(a)(1), and the debtor’s reliance on
the Sixth Circuit’s Hight was misplaced. The White court noted that in Hight an income tax for a
taxable year ending after the date of bankruptcy filing would not qualify as a priority claim under
§ 507(a)(8) and, thus, would not qualify for treatment as a prepetition claim under § 502(i). In
White, Debtors filed bankruptcy well before conclusion of the tax year at issue.
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Who Gets Funds Held by Chapter 13 Trustee at Time of Conversion to Chapter 7?
This question presents statutory issues involving §§ 348(a), 348(e), 348(f), 1326(a)(2), and
1327(a), as well as consideration of what is property of the bankruptcy estate after confirmation.
The Third Circuit addressed some of the issues in In re Michael, 699 F.3d 305 (3d Cir. 2012):
Facts:
Under a confirmed Chapter 13 plan, the debtor was to pay approximately $277 per month,
for 53 months, to the trustee, who would distribute the funds to creditors holding secured
and priority claims. Among the secured creditors was the mortgagee on the debtor’s
residence, which was to receive regular mortgage payments outside of the plan. The plan
also provided for pro rata payments to unsecured creditors, to the extent funds were
available. When debtor was unable to maintain regular mortgage payments outside of the
plan, the mortgagee obtained relief from the stay and foreclosed on the property. The
debtor did not modify the plan, with the mortgagee refusing to accept continued trustee
payments, and those funds accumulated in the trustee’s account until the debtor converted
to Chapter 7, approximately 3-½ years after confirmation.
After conversion, debtor filed a motion to compel the Chapter 13 trustee to return the
accumulated funds—over $9,000—to him, but the trustee argued that the funds should be
distributed to unsecured creditors in accordance with confirmed plan provisions. Both lower
courts found no clear answer in the Code, holding that the funds had to be returned to debtor.
The issue before the Third Circuit was: “If at the time of conversion the Chapter 13 trustee
is holding funds acquired post-petition by the debtor for eventual distribution to creditors under a
confirmed Chapter 13 reorganization plan, must the trustee return the funds to the debtor or
distribute them to creditors under the provisions of the plan?” Id. at 306-07. Holding that this was
a pure question of law, the majority panel concluded that the language of § 348(f), interpreted in
light of its legislative history, requires that, in absence of bad faith, undistributed plan payments
held by a Chapter 13 trustee at the time of conversion to Chapter 7 must be returned to the debtor.
Code provisions point to different answers to this question. The outcome turns on § 348(f),
which was added by the 1994 amendments. Before that time, the Michael court pointed out that
courts variously held that funds in the Chapter 13 trustee’s hands at the time of conversion were
(i) property of the new Chapter 7 estate, or (ii) property of the debtor, or (iii) property of creditors
under the confirmed Chapter 13 plan. Section 348(f) eliminated the first option, but left doubt as
to which of the remaining two is appropriate. Id. at 308 (with citations to pre-1984 opinions).
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Because under § 348(a) ‘the date of the filing of the petition’ is the date the debtor filed the
Chapter 13 petition, this suggests that property of the Chapter 13 estate acquired postpetition is excluded from the property of the new Chapter 7 estate. But does that property
belong to the debtor or to its creditors waiting for Chapter 13 plan payments? Id. at 310.
The Michael court concluded that those courts requiring that undistributed payments be
disbursed to creditors after conversion overlook that no provision in the Code classifies any
property, including postpetition wages, as belonging to creditors. Rather, property flows in and
out of the estate. Absent a contrary plan provision, § 1327(b) vests all property of the Chapter 13
estate in the debtor upon confirmation, so the debtor retains a vested interest in funds transferred
to the trustee until the trustee transfers them to creditors. Code § 1326 only address the trustee’s
obligation to distribute payments in accordance with the confirmed plan, but does not vest creditors
with any property rights in undistributed funds.

Section 348(f) clarifies what becomes of property of the now nonexistent Chapter 13 estate.
It provides that property of the Chapter 7 estate ‘consist[s] of property of the estate, as of
the date of filing of the [Chapter 7] petition, that remains in the possession of or is under
the control of the debtor on the date of conversion.’ 11 U.S.C. § 348(f)(1). Because §
1327(b) vests all property of the Chapter 13 estate in the debtor, including any post-petition
property held by the Chapter 13 trustee at the time of conversion . . ., on conversion
property of the Chapter 13 estate usually is ‘under the control of the debtor.’ And because
§ 348(a) establishes that conversion does not change the effect of the Chapter 13 petition’s
filing, the Chapter 7 petition date is deemed to be the same date that the debtor began the
Chapter 13 case. Hence property acquired post-petition that is in the Chapter 13 estate at
the time of conversion is not property of the new Chapter 7 estate. Rather, the debtor
retains a vested interest in the property, and thereby the property reverts to the debtor on
conversion, assuming that the debtor does not convert in bad faith. Id. at 313 (footnotes
omitted).
The Michael court also pointed to § 348(e)’s termination of the Chapter 13 trustee’s
services, concluding that returning undistributed funds to the debtor better aligns with the Chapter
13 trustee’s limited post-conversion duty to file a final report. It does not follow that the trustee is
permitted to distribute funds under a plan that is no longer operative, especially given that the
funds remain vested in the debtor until distribution.
The court found that legislative history to § 348(f) supported its conclusion; it reveals that
Congress sought, by enacting that provision, to remove a disincentive to file Chapter 13. Congress
also thereby rejected the analysis of courts holding that undistributed funds, after confirmation of
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a Chapter 13 plan, belong to creditors. Since the enactment of § 348(f), all of the circuit courts
that have considered the disposition of a Chapter 13 estate’s property upon conversion to Chapter
7 have reached this conclusion.
Granted, this holding means that the total amount of payments to creditors under a plan
will depend on the timing of conversion and the practices of the Chapter 13 trustee. The most
efficient way to for the trustee to administer payments may be to accumulate them for some period
of time. But, bad faith will provide a corrective for the debtor’s opportunistic behavior, under
§ 348(f)(2). Otherwise, the solution may be for creditors to request more frequent distributions
from Chapter 13 trustees.
There is a dissenting opinion, distinguishing the fact that this case involved funds paid to
the trustee from wage deductions, “the quid pro quo that the debtor has given up during the
pendency of the reorganization in return for being permitted to stave off foreclosure and cure the
mortgage default, retain the use of his automobile, and enjoy the automatic stay.” Id. at 319.
The Fifth Circuit adopted the view of the Michael dissent in Viegelahn v. Harris (In re
Harris), ___ F.3d ____, 2014 WL 3057095 (5th Cir. July 7, 2014), holding that on conversion of
a confirmed case to Chapter 7, the undistributed funds held by the Chapter 13 trustee should go to
creditors, except for $1,200 assigned by the debtor for payment of unpaid attorney fees. The circuit
panel discussed the split of authority on what passes to the Chapter 7 estate on conversion, prior
to the 1994 amendment to § 348, as well as the absence of a statute that explictly states what
happens to undistributed money on conversion after the 1994 amendment. No statutory authority
supports an interpretation that a confirmed plan is retroactively undone, and conversion does not
eliminate the Chapter 13 trustee’s duty to wrap up the Chapter 13 estate, including the distribution
of funds in the trustee’s hands that were paid while the plan was in force. While rejecting the
trustee’s arguments that creditors were “vested” in postconfirmation funds, or that § 1327(a) bound
the parties after conversion, the panel also rejected the Third Circuit’s reliance on § 1327(b), noting
that the plan may provide otherwise than the funds revesting in the debtor at conversion. “If the
plan requires the debtor to make payments to the trustee that will be distributed to creditors, the
debtor certainly does not retain possession of those payments. Likewise, it would seem that the
confirmation order specifically divests the debtor of any interest he may have in the payments
made to the trustee.” Finding little guidance in the Code, the panel relied on policy and equity,
seeing congressional intent to encourage repayment through Chapter 13. “Wages paid to the
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trustee pursuant to the Chapter 13 plan should be distinguished from the debtor’s other property
acquired after the date of filing. . . .We conclude that returning undistributed funds to the debtor is
not justified by the policy of encouraging debtors to proceed through Chapter 13 rather than
Chapter 7. Additionally, distribution of the funds to creditors is supported by strong considerations
of fairness.” Although payments under the confirmed plan don’t give creditors vested rights to
payment, the claims of creditors to undistributed funds is superior to the claims of the debtor.
See also In re Smith, 511 B.R. 612 (Bankr. W.D. Mo. 2014) (Under local rule and
confirmed plan, undistributed funds went to creditors on conversion to Chapter 7.); In re
Markham, 504 B.R. 1 (Bankr. D. Mass. December 31, 2013) (Binding effect of confirmation
controlled that funds belonged to creditors.); but compare In re Williams, 488 B.R. 380 (Bankr.
N.D. Ill. 2013) (Undistributed funds must be returned to debtors when the confirmed case was
dismissed.).
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Estoppel applied to debtors’ scheduling of creditors
Several recent opinions have discussed the application of judicial estoppel to debtors who
schedule creditors and then object to the proofs of claim filed by those creditors. The debtors’
objections are typically based on lack of documentation to support the proof of claim. In re
Brunson, 486 B.R. 759 (Bankr. N.D. Tex. 2013), reviewed prior case law on this issue, including
In re Davis, 2011 WL 1302222 (Bankr. E.D. Tex. Mar. 31. 2011), and In re Armstrong, 487 B.R.
764 (E.D. Tex. 2012).
The Davis debtor obtained confirmation of a plan proposing to pay credit card debts in full,
but then objected to every credit card claim for alleged lack of documentation. The debtor had
scheduled the claims as “disputed,” and then submitted affidavits that she could not verify the
claims for lack of documentation. Objections to some claims were withdrawn after documentation
was submitted, but the court found that the debtor had manipulated the procedure to eliminate debt
that she was capable of paying. In addition to disallowing the objections, the court issued a show
cause for the debtor’s law firm to show why it had not violated Bankruptcy Rule 9011(b). As a
part of its decision, the Davis court adopted the view that insufficient documentation was not in
itself a basis for disallowance under § 502(b). At the subsequent show cause, the court found
debtor’s counsel had violated Rule 9011(b)(1) and (3) and ordered $500 monetary sanctions,
finding that counsel offered no evidence that there was a substantive objection to the claims. The
district court affirmed the sanction in Armstrong, 2012 WL 4355464, finding that the attorney
“lulled creditors into complacency by filing a plan that provided for payment to all these creditors,
which resulted in no objections to the plan. Then he objected to every single proof of claim. . .,
without any evidence, or even any belief, that the debt was not owed or that a substantive defense
under Texas law existed.” See also In re MacFarland, 462 B.R. 857 (Bankr. S.D. Fla. Nov. 14,
2011), in which debtors’ counsel were sanctioned, by suspension from practice, for objecting to
claims filed in the same amounts as scheduled.
As a result of the district court’s Armstrong decision, the Brunson court reconsidered its
prior opinion involving the Armstrong law firm, In re Armstrong, 320 B.R. 97 (Bankr. N.D. Tex.
2005), in which eight debtors had filed blanket objections to proofs of claim for lack of
documentation.
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In Brunson, the plan provided for payment of the debtors’ attorney fees and $114,243.92
in scheduled credit card debt, with twenty-eight proofs of claim filed, to which the debtor objected
to twenty, 94% in amount of the unsecured claims filed, for lack of sufficient documentation. None
of the objected claims had been scheduled as disputed, and the claims were in almost the same
amounts as scheduled, with the last four digits of social security number the same as the debtor’s
schedules.

The

Brunson court reviewed the split in judicial view on effect of lack of

documentation for claims, suggesting that Bankruptcy Rule 3001(c)’s amendment may resolve the
judicial disagreement. The court concluded that a plain reading of § 502(b) established that
insufficient documentation was not grounds for claim disallowance, and the claim objections were
overruled.
In In re Rehman, 479 B.R. 238 (Bankr. D. Mass. Oct. 5, 2012), the court held that the
judicial estoppel effect of scheduling credit card debts as “disputed,” but in the same amounts and
with the same account numbers as in the proofs of claim, prevented the debtor from succeeding on
objections based on insufficient documentation. The debtor’s plan proposed 100% to unsecured
creditors, and the court found that “across-the-board disputing on a debtor’s schedules of debts
which the debtor knows or should know she owes, as part of a strategy to minimize the amount
she will have to pay under a chapter 13 plan, is an abuse of the bankruptcy process.” See also In
re Muller, 479 B.R. 508 (Bankr. W.D. Ark. Oct. 2, 2012), in which the court applied judicial
estoppel to bar a portion of the debtor’s objection to a scheduled credit card debt.
As noted by the Brunson court, the amendment to Rule 3001(c) may resolve some judicial
disagreement on the effect of insufficient documentation. See, e.g., In re Reynolds, 470 B.R. 138
(Bankr. D. Colo. Apr. 9, 2012), concluding that Rule 3001(c)(2)(D)’s remedy for lack of
documentation is the evidentiary sanction of precluding introduction of documents at a subsequent
hearing on claim objection, and the Rule’s Advisory Committee Notes stated that insufficient
documentation is not a ground for claim disallowance. The Reynolds court also applied judicial
estoppel to the debtors’ scheduling of each of the claims to which they then objected.
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Disqualification of Debtors under § 109(g)(2):
The Conflicting Interpretations
1. The statute—plain language?
Notwithstanding any other provision of this section, no individual or family farmer may be
a debtor under this title who has been a debtor in a case pending under this title at any time
in the preceding 180 days if . . . the debtor requested and obtained the voluntary dismissal
of the case following the filing of a request for relief from the automatic stay provided by
section 362 of this title. 11 U.S.C. § 109(g)(2).
2. Statutory Requirements
Section 109(g)(2) prevents a person from being a debtor in bankruptcy if the following
conditions are present:
(1) The person is an individual or a family farmer.
(2) The person was a debtor in a prior bankruptcy case.
(3) The person both sought and obtained voluntary dismissal of the prior case.
(4) Both the request for and the granting of voluntary dismissal occurred during the 180
days before the filing of the person's current case.
(5) The person sought and obtained the voluntary dismissal “following the filing of a
request for relief from the automatic stay.”
3. Views of the circumstances under which a voluntary dismissal is sought and obtained
“following” stay relief.
a. Majority, “time-sequence” position: “following” means “subsequent to”
The leading time-sequence decision is In re Andersson, 209 B.R. 76, 78 (6th Cir. B.A.P.
1997); others are collected and discussed in Ned W. Waxman, Judicial Follies: Ignoring
the Plain Meaning of Bankruptcy Code § 109(g)(2), 48 Ariz. L. Rev. 149, 152–57 (2006).
b. Subset of the time-sequence decisions: all voluntary dismissals subsequent to a
stay motion are covered by § 109(g)(2), but disqualification depends on other
circumstances.
See, e.g., In re Beal, 347 B.R. 87, 93 (E.D.Wis. 2006): “[Section] 109(g)(2)’s plain
language can be reconciled with Congress’s intent by applying the statute in all fact
situations that fall within its terms . . . except for certain limited and clearly defined
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circumstances where it undeniably produces a result not intended by Congress. These
circumstances are when the motion for relief from the stay has been withdrawn, dismissed
or denied.”
c. The rationale for time-sequence: the “plain meaning” of “following”
See, e.g., In re Munkwitz, 235 B.R. 766, 768 (E.D. Pa. 1999): “As a matter of statutory
interpretation, legislated law, whenever practicable and plausible, should be read and
applied literally. . . . Here, the plain, ordinary meaning of the word ‘following’ is ‘coming
after or next in order of time.’ The Random House Dictionary of the English Language 551
(Unabridged ed. 1983). . . .While causality—‘to be the result of’—is a subsidiary dictionary
definition, given the statutory wording and context, that interpretation would be
incongruous.”
d. The alternative, “causation” position: “following” means “as a result of”
The position was most recently adopted in In re Payton, 481 B.R. 460 (Bankr. N.D. Ill.
2012). Earlier decisions with the same interpretation are collected in In re Durham, 461
B.R. 139, 142 (Bankr. D.Mass. 2011).
e. The Payton court’s rationale for causation
i. No single meaning of “following”
ii. Appropriate meaning depends on context.
iii. Context of § 109(g)(2) supports causation
iv. Causation, not time sequence, reflects Congressional intent
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Disposable Income and Good Faith Issues Related to 401(k) Contributions
Official Form 22C, line 55 provides for deduction of monthly “amounts withheld by your
employer from wages as contributions to qualified retirement plans, as specified in § 541(b)(7)
and all required repayments of loans from retirement plans, as specified in § 362(b)(19).” (Note
that the original form provided for line 55’s entry of “the monthly average. . .of” retirement-plan
loans.) Section 541(b) is a list of exclusions from property of the estate. Section 362(b)(19)
describes one of the exceptions from application of the automatic stay, permitting employers to
continue withholding from a debtor’s wages repayments on loans from qualified retirement
accounts or thrift savings plans.
Notwithstanding these statutory and form provisions, courts have disagreed about the
extent to which a Chapter 13 debtor may make contributions to retirement plans, including 401(k)
accounts,

In contrast to Social Security benefits, which are excluded from “current monthly

income” under § 101(10A)’s definition. Section 101(10A) does not mention deductible expenses,
which are addressed in § 707(b)’s means test.
There are two different sources for deductions at issue: (1) § 362(b)(19) automatic stay
exception for repayments of loans from qualified retirement plans, which includes the sub-issue of
what happens with that amount after the loan is fully repaid (Note that this stay exception becomes
an exclusion from disposable income in § 1322(f).); and (2) § 541(b)(7) on-going or new
contributions to qualified retirement plans, deferred compensation plans, or tax-deferred annuities.
Pension plan loan repayments
The Sixth Circuit, in Seafort v. Burden (In re Seafort), 669 F.3d 662 (6th Cir. 2012),
distinguished between voluntary contributions to 401(k) plans and repayments of loans from
retirement plans, holding that § 541(b)(7)’s exclusion from property of the estate, and potential
exclusion from disposable income, of voluntary contributions to 401(k) plans was limited to
contributions as of case commencement; debtor may not use income remaining after full payment
of loans to renew funding of 401(k) plan, because income becoming available after loan repayment
was projected disposable income that must be distributed to unsecured creditors. Although §
1322(f) provides that amounts required to repay 401(k) loans are not disposable income, § 1306
captures property acquired after commencement of case.
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Congress's placement of 401(k) loan repayments within Chapter 13 itself and placement of
the exclusion for voluntary retirement contributions elsewhere was deliberate. . . . The easy
inference is that Congress did not intend to treat voluntary 401(k) contributions like 401(k)
loan repayments, because it did not similarly exclude them from 'disposable income' within
Chapter 13 itself. 669 F.3d at 672.
The argument that voluntary 401(k) contributions were excluded from Chapter 13 plans
because § 1306(a) included § 541's exclusions "ignores § 541(b)(7)'s express relationship with §
541(a)(1), whereby only those interests in property set forth in § 541(b)(7)(A) in existence as of
the commencement of a debtor's case are excluded from property of the estate. Only by reading §
541(a)(1) and § 541(b)(7)(A) together can sufficient meaning be given to both sections of § 541."
669 F.3d at 673.
Contrast In re Hall, 2013 WL 6234613 (Banrk. N.D. Ill. 2013) (Rejecting Seafort,
voluntary contributions to 401(k) accounts are excluded from disposable income.).
It is helpful to remember that prior to BAPCPA, courts had considered such loan
repayments in the context of whether the repayment amount was reasonably necessary as support
and maintenance under then § 1325(b)’s disposable income test. See, e.g., In re Harshbarger, 66
F.3d 775 (6th Cir. 1995) (The ERISA plan’s loan repayment was not reasonably necessary.). After
BAPCPA’s changes, whether such loan repayments are reasonably necessary is not relevant. See
In re Roth, 2010 WL 2485951 (Bankr. D. N.J. 2010); In re Wilson, 2008 WL 619196 (Bankr. M.D.
N.C. 2008).
The Eighth Circuit considered the loan repayment issue in McCarty v. Lasowski (In re
Lasowski), 575 F.3d 815 (8th Cir. 2009), involving a Chapter 13 debtor who had two 401(k) loans,
with $150 month current repayment that would reduce in six months and cease after thirteen
months. The court referred to its requirement in Coop v. Frederickson, 545 F.3d 652 (8th Cir.
2008), that projected disposable income includes consideration of events that will occur
postpetition. Only by taking into account the known reduction and elimination of the loan
repayments could the “determination of projected disposable income accurately reflect [the
debtor’s] ability to pay her unsecured creditors over the course of the plan.” 575 F.3d at 819.
Section 1322(f)’s prohibition against materially altering the terms of the loan was not disturbed by
a tiered plan that increased the payments to unsecured creditors after the 401(k) payments ceased.
Accord Nowlin v. Peake (In re Nowlin), 576 F.3d 258 (5th Cir. 2009).
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More recent bankruptcy court decisions have recognized the validity of step-up plans,
taking into account the fact that a retirement loan deduction will go away when the loan is
repaid. See In re Kofford, 2012 WL 6042861 (Bankr. D. Utah Dec. 4, 2012).
The Court does not view prorating the retirement loan payments over the 60-month plan
term for purposes of Form [B]22C as a 'material alteration' of the Debtor's retirement loan
terms. Allowing the Debtor to deduct the actual monthly amount of her retirement loan
payments on Line 55 of Form [B]22C when they will end before the Plan is completed
improperly skews the amount of her projected disposable income, and in turn, the
required return to creditors. Requiring the Debtor to prorate the amount of her retirement
loan payments over the 60-month plan term 'is the only way to ensure that the amount
required to repay the loan (and only the amount required to repay the loan) will be
excluded from the disposable income calculation.' . . . [I]t is virtually certain that the
Debtor's retirement loans will end . . . within the 60-month plan term. To ignore this fact
would not reflect the Debtor's true projected disposable income over the length of the
Plan and in turn, would distort the Debtor's required return to unsecured creditors. . . .
[T]he appropriate amount for the Debtor to deduct on Line 55 of Form [B]22C is the
Debtor's retirement loan payments prorated over the 60-month commitment period. . . .
Requiring step-increases in plan payments at the end of each of the Debtor's retirement
loans comports with the holding of Lanning, . . . because the maturit[ies] of the Debtor's
retirement loans are events that are known to occur at a date certain during the 60-month
plan term. . . . [A] step-increase[ ] to the plan payments at the end of each retirement loan
is the appropriate method to best ensure that the Debtor is contributing all of her
projected disposable income . . . in compliance with § 1325(b)(1)(B). 2012 WL 6042861
at ** 5, 7.
Accord In re Paliev, 2012 WL 3564031 (Bankr. E.D. Va. 2012) (401(k) loan repayment with "step
up" of payments to trustee when loan is repaid is usual scheme in district.); In re Brann, 457 B.R.
738 (Bankr. C.D. Ill. 2011) (Citing Lasowski, step-up plan was required when 401(k) loan will be
repaid during plan life.); In re Cleaver, 426 B.R. 390 (Bankr. D. N.M. 2010).
Averaging loan repayment over plan life
See, e.g., In re Smith, 2009 WL 937144 (Bankr. C.D. Ill. 2009) (Concluding that § 1322(f)
permits averaging, rather than step-up payments.).
Postpetition loans
The court in In re Culcasi, 2011 WL 4005451, * 4 (Bankr. D. N. 2011), held that a
postpetition 401(k) loan was not a deductible expense. “If the Court were to allow such a
substitution, 'a chapter 13 debtor could, in effect, transfer property of the estate (i.e. post-petition
earnings) to pay a post-petition obligation without review or approval of the Court.' . . . Because
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the 401(k) loan was a voluntary, unapproved, postpetition loan, the payments on such a loan may
not be used by the Debtors to reduce their presumed disposable income under the Means Test."
Continuing or New Contributions
Consistent with the view in Seafort and Lasowski, once a loan is repaid, many courts hold
that the debtor can’t use that former loan amount to begin 401(k) contributions. This is especially
true where the debtor has not been making contributions immediately prior to the petition filing.
See, e.g., In re Williams, 2012 WL 423853 (Bankr. S.D. Ga. 2012), in which the debtor had not
been making 401(k) contributions in the eight years prepetition, and the loan would be paid in
twenty-three months. Accord, In re Noll, 2010 WL 5336916, * 2 (Bankr. E.D. Wis. 2010) (“As
soon as the loan is satisfied, the shield of § 1322(f) is removed, and the funds become available to
creditors. If the Debtors had been making voluntary contributions pre-petition, they would be
allowed to continue those contributions, but they cannot convert loan repayments into voluntary
contributions and satisfy the Code's projected disposable income test.").
Limitation of § 541(b)(7) to prepetition contributions
The Ninth Circuit Bankruptcy Appellate Panel held in Parks v. Drummond (In re Parks),
475 B.R. 703 (BAP 9th Cir. 2012), that § 541(b)(7)(A) excludes from property of the estate only
those 401(k) contributions made before commencement of the case. Postpetition voluntary
contributions were included in the projected disposable income calculation. "[B]y reading §
541(a)(1) and § 541(b)(7)(A) together, the most reasonable interpretation of § 541(b)(7)(A) is that
it excludes from property of the estate only those 401(k) contributions made before the petition
date. . . . '[S]uch amount' referred to in the hanging paragraph of § 541(b)(7)(A) means that only
prepetition contributions shall not constitute disposable income. . . . [T]he term 'except that' in the
hanging paragraph was designed simply to clarify that the voluntary retirement contributions
excluded from property of the estate are not postpetition income to the debtor. . . . [Section]
1306(a)(2) makes postpetition earnings of a debtor part of his or her estate but nowhere in chapter
13 are voluntary retirement contributions excluded from disposable income." 475 B.R. at 708.
In contrast, In re Drapeau, 485 B.R. 29 (Bankr. D. Mass. 2013), concluded that good faith,
postpetition contributions remained excluded from the estate and projected disposable income.
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Section 1306 incorporates all of § 541 . . . . And because § 541(b)(7) expressly excludes
voluntary retirement contributions from the bankruptcy estate, there is no need for § 1306
to contain a duplicative provision excepting such contributions. . . . [T]here was no reason
to provide a further deduction in either § 1325(b)(2) or § 707(b)(2) for voluntary retirement
contributions because those amounts 'are not subtracted from current monthly income . . .
they simply "do not constitute disposable income" under § 1325(b) in the first place. . . . '.
. . [P]ortions of BAPCPA were . . . intended to create new protections for retirement
savings. . . . [Section] 541(b)(7) excludes postpetition voluntary contributions to the
retirement plans and annuities specified therein from the scope of disposable income under
§ 1325(b)(2), so long as made in good faith. That good faith determination is case-specific
and will often turn on whether a debtor has made contributions in similar amounts over an
extended period of time. But where, as here, there is a history of similar prepetition
contributions, . . . any good faith obstacle has been overcome.
485 B.R. at 36-39. See also In re Roth, 2010 WL 2485951 (Bankr. D. N.J. 2010), confirming plan
in which debtor continued contributions, when the debtor had been making constant 401(k)
contributions for several years.
Good faith
The court in In re Egan, 458 B.R. 836 (Bankr. E.D. Pa. 2011), rejected Seafort, concluding
that, subject to a good faith review, a debtor could use the amount that had been dedicated to a
401(k) loan repayment to increase 401(k) contributions. This argument may be more easily
available if the debtor would have negative disposable income under Form B22C. For example,
in In re Roberts, 2008 WL 4279549 (Bankr. E.D. Pa. 2008), the debtor would have negative
disposable income, even in the absence of the loan repayment, and the court found that neither the
disposable income or good faith test prevented confirmation of a plan in which the debtor did not
propose to step up payments after repayment of the 401(k) loan. Contrast In re Anstett, 383 B.R.
380 (Bankr. D. S.C. 2008), in which the court denied confirmation for lack of good faith, even
though the debtor would have negative disposable income after the 401(k) loan was repaid.
Increases in the amount previously contributed have presented good faith issues. For
example, in In re Paliev, 2012 WL 3564031 (Bankr. E.D. Va. 2012), the court found that a
prepetition increase in contributions was not evidence of bad faith, when the debtor testified that
the reason for increase was that her spouse had returned to work, and maximizing retirement
benefits was not inconsistent with good faith confirmation requirements.
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However, when the debtor increased contributions “on the eve” of the petition filing, from
3% to 15% of income, the court in In re Smith, 2010 WL 2400065 (Bankr. N.D. Ohio 2010), found
bad faith under § 1325(a)(3).

Congress did not intend to handicap the courts' good faith inquiries or unintentionally
create a loophole through which debtors could redirect their incomes from creditors at the
last moment. . . . However, the enactment of section 541(b)(7) injected a policy favoring
retirement savings into the bankruptcy code. Therefore, the harsh approach toward 401(k)
contributions taken by courts pre-BAPCPA is no longer warranted. . . . Mr. Smith increased
his 401(k) contribution by five times on the eve of filing bankruptcy to a level far beyond
what was typical for him. Furthermore, the increase reduced the distribution to unsecured
creditors by more than half. Finally, the debtors present no financial-planning justification
for the increase. The Court finds that under these circumstances the debtors' 401(k)
contributions go far beyond reasonably measured retirement planning and are unfair to
unsecured creditors. 2010 WL 2400065, at * 2, 3.
If a court is inclined to find good faith in continuing contributions, the inquiry may still
involve the extent to which disposable income is shielded. See In re Gibson, 2009 WL 2868445,
* 3 (Bankr. D. Idaho 2009) (“T]he mere existence of monthly contributions to retirement plans
does not necessarily evidence bad faith. . . . [A] debtor may not completely shelter available
resources in a retirement plan at the expense of his creditors. . . . Reasonable, measured planning
for retirement is responsible and should be encouraged provided the amount of plan contributions
are [sic] balanced and proportionate to amounts being paid on debt."). See also In re Jones, 2008
WL 4447041, * 5 (Bankr. D. Kan. 2008) (“This Congressional protection for such contributions
could be interpreted to mean a 'good faith' analysis of a debtor's Chapter 13 plan can never rely on
the fact the debtor is making such contributions to find a lack of good faith. . . . [T]he Court
concludes the fact the Debtors are contributing to a retirement plan can be considered in analyzing
their good faith in proposing their plan. . . . Although the Debtors began making the contributions
while they were in bankruptcy, they are contributing only about one-half (or less) of the full
amount the Wife could legally contribute to the plan. In other circumstances, a debtor who
commences retirement contributions while in a bankruptcy case might be demonstrating a lack of
good faith, but that is not so in this case."). See also In re Mati, 390 B.R. 11 (Bankr. D. Mass.
2008) (401(k) contribution of 10% of gross income is not bad faith when plan proposes to pay at
least 50% to unsecured creditors. "[T]he Debtor's 401(k) contributions do not evidence bad faith
under the totality of the circumstances in this case. The Debtor is merely taking advantage of what

72

the law allows. Indeed, by excluding 401(k) contributions from property of the estate and expressly
removing them from the definition of disposable income under section 1325(b), . . .Congress has
implemented a policy of protecting and encouraging retirement savings.).
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Determining “household size” for Purposes of Disposable Income
The Fourth Circuit recently identified the various approaches to “household size” as
the term “household” is used in § 1325(b)(3). Johnson v. Zimmer, 686 F.3d 224 (4th Cir.
2012) (concluding that “household” as used in the Code is ambiguous and subject to various
definitions).
“Heads on bed” approach, using Census Bureau’s definition of “household.” See, e.g.,
In re Smith, 396 B.R. 214 (Bankr. W.D. Mich. 2008), adopting this approach as the “plain
meaning” of “household.” The Zimmer court found nothing in § 1325(b) “directly or
indirectly incorporate[ing] the Census Bureau’s definition of ‘household.’” 686 F.3d at 235.
And, the Zimmer court agreed with a majority of bankruptcy courts that “heads-on-bed”
approach uses an overly broad definition of “household” that is “inconsistent with the purpose
and objective of the Code.” 686 F.3d at 236. Including everyone who lives in the home
ignores the Code’s focus on those persons who have a financial impact on a debtor’s expenses.
See also In re Duran, 2010 WL 3947318 (Bankr. S.D. Cal. 2010) (discussing the Census
Bureau’s method of distinguishing between family and nonfamily households.).
Income tax dependent approach. Under this approach, “household” would be defined as
the same number of individuals that the debtor could claim as dependents on a tax return. See
In re Jewell, 365 B.R. 796 (Bankr. S.D. Ohio 2007). The Zimmer court rejected this approach
as “under-inclusive for purposes of ascertaining a debtor’s household size and disposable
income. Thus, for example, if narrowly defined as actually claimed dependents on the
debtor’s income tax return, this approach would not permit a debtor to include minor children
who live with the debtor, but whom by formal or informal agreement the debtor does not
claim on his or her tax return.” 686 F.3d at 239.
Economic unit approach. This is the method approved by the Zimmer court, concluding
that the bankruptcy court did not err in accounting for part-time members of the debtor’s
household. The bankruptcy court found the number of individuals with income and expenses,
intermingled with the debtor’s, and used a “fractional economic unit” approach to calculate
how much the part-time residents were members of the debtor’s household. The debtor had
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custody of two minor children from a first marriage 204 days of the year, and her current
husband had custody of three children from a prior marriage 180 days of the year, resulting
in fluctuating expenses for the care of those seven persons, five of whom resided in the home
part-time. “The approach is flexible because it recognizes that a debtor’s ‘household’ may
include non-family members and individuals who could not be claimed as dependents on the
debtor’s federal income tax return, but who nonetheless directly impact the debtor’s financial
situation. . . . In other words, those whose income and expenses are interdependent with the
debtor’s are part of his or her ‘household’ for purposes of § 1325(b).” 686 F.3d at 237. The
bankruptcy court’s use of the economic unit approach “resulted in the Debtor having a total
of 2.59 children in her household full-time, which the court then rounded up to three children.
Thus, the Debtor, her husband, and the deemed three children yielded a ‘household’ of five
persons” for purposes of calculating reasonably necessary expenses. 686 F.3d at 227.
Other courts adopting the economic unit approach include, In re Skiles, 504 B.R. 871
(Bankr. N.D. Ohio 2014); In re Gaboury, 2011 WL 5833972 (Bankr. D. R.I. 2011); In re
Robinson, 449 B.R. 473 (Bankr. E.D. Va. 2011). See also In re Hayes, 2012 WL 1995538
(Bankr. C.D. Ill. 2012) (Outcome was the same under each approach, with one debtor’s
mother residing in the home full time, making financial contribution to income and expenses,
and claimed as dependent on debtors’ tax return.).
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Making the Marital Deduction to Disposable Income
On Official Form 22C, there are two places for potential marital deductions, on line
13, for purposes of calculating the applicable commitment period, and on line 19, for purposes
of calculating the above-median income debtor’s disposable income. Interestingly, the two
lines use different wording in the April, 2013 version of the form. Line 13 permits deduction
of a spouse’s income “that was NOT paid on a regular basis for the household expenses of
you or your dependents.” Line 19 refers to the deduction of a spouse’s income “that was
NOT paid on a regular basis for the household expenses of the debtor or the debtor’s
dependents.” Whether this difference in wording makes a difference may depend on which
of the spouses is the debtor. “The marital deduction derives from Section 101(10A)’s
definition of current monthly income.” In re Paliev, 2012 WL 3564031, * 6 (Bankr. E.D. Va.
2012).
The key inquiry for determining the propriety of a marital adjustment on Line 19 is
the extent to which a non-filing spouse’s income is not regularly contributed or
dedicated to the household expenses. The statutory predicate for this marital
adjustment is found in the definition of CMI, which includes ‘any amount paid by any
entity other than the debtor. . .on a regular basis for the household expenses of the
debtor or the debtor’s dependents.’ If the non-filing spouse’s income is not regularly
contributed for household expenses, it should not be included in calculating a debtor’s
disposable income and should be ‘deducted’ from CMI as a marital adjustment.
Paliev , 2012 WL 3564031, at * 6 (quoting In re Vollen, 426 B.R. 359, 368-70 (Bankr. D.
Kan. 2010)).
The Paliev court allowed a marital deduction for the non-debtor husband’s monthly
payroll FICA tax withholding, but did not allow deduction of the husband’s income tax
withholdings on line 19, since those income tax withholdings could be deducted at line 30.
Denying the income tax withholdings on line 19 resulted in a $243 increase in the debtor’s
monthly disposable income. 2012 WL 3564031, at * 7. The husband’s $565 monthly 529
college savings plan expense was for the benefit of the debtor’s daughter, who was a
dependent of the debtor; consequently, that college savings expense was not deductible on
line 19. “Had the words ‘or the debtor’s dependents’ not been made a part of Section
101(10A)(B), the result clearly would be different.” 2012 WL 3564031, at * 7. Allowing
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the deduction would permit the debtor and her husband to fund the daughter’s college at the
expense of unsecured creditors.
The Vollen court considered marital adjustments for both applicable commitment
period (line 13) and disposable income (line 19), and the trustee objected to any marital
deduction for purposes of the applicable commitment period. The court concluded that while
§ 1325(b)(4)(A)(ii)
appears on its face to require consideration of a married debtor’s spouse’s income to
determine the applicable commitment period, regardless of whether the spouse is
joining in the chapter 13 filing, . . .the presence of the phrase ‘current monthly income’
is significant. Section 1325(b)(4)(A)(ii) cannot be interpreted without considering the
Code’s definition of CMI in the contemporaneously enacted § 101(10A). . . . Because
only debtors or joint debtors have CMI, the Court concludes that nondebtor spouses
do not have CMI. They merely have ‘income.’
Vollen, 426 B.R. at 366. The court then followed the “overwhelming majority of courts that
allow a marital adjustment on Line 13 for the non-filing spouse’s income,” deducting the
spouse’s income except for the amount regularly paid for household expenses of the debtor
or debtor’s dependents. Id. at 367. Accord In re Simms, 2011 WL 2604801, at * 4 (Bankr.
D. Md. 2011). In the Vollen case, this resulted in the debtor being below-median income,
allowing a 3-year plan.
Moving then to the line 19 adjustment from the debtor’s disposable income, the Vollen
court concluded that the below-median debtor was still entitled to the marital adjustment.
Although the spouse’s home was only in the husband’s name and he alone was obligated on
mortgages, the mortgage expense was not deductible on line 19, finding that the payments
were for household expenses of the debtor and the dependent daughter. The same was true
as to college and automobile expenses paid by the husband for the daughter. However, the
husband’s monthly tax withholdings were allowed as a line 19 deduction since those
withholdings never “enter[ed] the household income stream.” Vollen, 426 B.R. at 374. The
husband’s 401(k) contributions and loan repayment were also allowed deductions, as was the
spouse’s $20 monthly personal recreation expenses. See also In re Clemons, 2009 WL
1733867, at * 5 (Bankr. C.D. Ill. 2009) (“[I]t is not appropriate to construe the term
‘household expenses of the debtor or the debtor’s dependents’ as including mortgage related
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expenses on which the debtor has no contractual liability.”); In re Shahan, 367 B.R. 732
(Bankr. D. Kan. 2007).
If the non-filing spouse refuses to contribute income to the debtor’s plan, issues
underlying the line 19 marital adjustment may involve such factors as the following:
For example, is [the refusal] based upon legal or financial advice at a time bankruptcy
of the debtor was in prospect (which would not be supportive of such deduction)?
What are the specific facts as to the marital relationship and the debts to be discharged
under the plan? Were the debts incurred solely by the debtor and before the marriage?
What is the nature of the debts to be discharged and the benefits received in exchange
for the debt? Is the non-filing spouse legally obligated to repay debts and thus will
benefit by plan payments reducing that co-liability? Were goods or services received
in exchange for the indebtedness which receipt benefitted the non-filing spouse?
In re Simms, 2011 WL 2604801, at * 6 (Bankr. D. Md. 2011). These factors may also be a
part of a good faith analysis for plan confirmation purposes. See In re Waechter, 439 B.R.
253 (Bankr. D. Mass. 2010).
When the debtor was a widower, he was no longer married, and the marital adjustment
was not used; rather, the debtor listed on Form 22C only his income then added any amount
regularly contributed by others to household expenses on line 7. In re Stansell, 395 B.R. 457
(Bankr. D. Idaho 2008).
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Draft 5-8-2014
Debtor

_________________________________________________________

United States Bankruptcy Court for the:__________________________________________________
[Bankruptcy district]
Case number: _______________________________________________

 Check if this is an
amended plan

Official Form 113
Chapter 13 Plan
Part 1:

12/16

Notices

To Debtors:

To Creditors:

This form sets out options that may be appropriate in some cases, but the presence of an option on the form does not
indicate that the option is appropriate in your circumstances or that it is permissible in your judicial district.
In the following notice to creditors, you must check each box that applies.
Your rights may be affected by this plan. Your claim may be reduced, modified, or eliminated.
You should read this plan carefully and discuss it with your attorney, if you have one in this bankruptcy case. If you do not
have an attorney, you may wish to consult one.
If you oppose the plan’s treatment of your claim or any provision of this plan, you or your attorney must file an objection to
confirmation at least 7 days before the date set for the hearing on confirmation, unless otherwise ordered by the Bankruptcy
Court. The Bankruptcy Court may confirm this plan without further notice if no objection to confirmation is filed. See
Bankruptcy Rule 3015. In addition, you may need to file a timely proof of claim in order to be paid under any plan.
The following matters may be of particular importance to you. Boxes must be checked by debtor(s) if applicable.




Part 2:

The plan seeks to limit the amount of a secured claim, as set out in Part 3, Section 3.2, which may
result in a partial payment or no payment at all to the secured creditor.
The plan requests the avoidance of a judicial lien or nonpossessory, nonpurchase-money
security interest as set out in Part 3, Section 3.4.
The plan sets out nonstandard provisions in Part 9.

Plan Payments and Length of Plan

2.1 Debtor(s) will make regular payments to the trustee as follows:

$ ___________

per_______

[and $ ___________ per_______

for _____ months
for _____

months.] Insert additional lines if needed.

If fewer than 60 months of payments are specified, additional monthly payments will be made to the extent necessary to make
the payments to creditors specified in Parts 3 through 6 of this plan.
2.2 Regular payments to the trustee will be made from future earnings in the following manner:

Check all that apply.





Debtor(s) will make payments pursuant to a payroll deduction order.
Debtor(s) will make payments directly to the trustee.
Other (specify method of payment):____________________________.
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2.4 Additional payments.

Check one.




None. If “None” is checked, the rest of § 2.4 need not be completed or reproduced.
Debtor(s) will make additional payment(s) to the trustee from other sources, as specified below. Describe the source, estimated
amount, and date of each anticipated payment.
___________________________________________________________________________________________________________
___________________________________________________________________________________________________________

2.5 The total amount of estimated payments to the trustee provided for in §§ 2.1 and 2.4 is $ __________________.

Part 3:

Treatment of Secured Claims

3.1 Maintenance of payments and cure of any default.

Check one.




None. If “None” is checked, the rest of § 3.1 need not be completed or reproduced.
The debtor(s) will maintain the contractual installment payments on the claims listed below, with any changes required by the
applicable contract, and cure any default in payments on the secured claims listed below. The allowed claim for any arrearage
amount will be paid under the plan, with interest, if any, at the rate stated. Unless otherwise ordered by the court, the amounts
listed on a proof of claim or modification of a proof of claim filed before the filing deadline under Bankruptcy Rule 3002(c) control
over any contrary amounts listed below as to the current installment payment and arrearage. If relief from the automatic stay is
ordered as to any item of collateral listed in this paragraph, then, unless otherwise ordered by the court, all payments under this
paragraph as to that collateral will cease and all secured claims based on that collateral will no longer be treated by the plan. The
final column includes only payments disbursed by the trustee rather than by the debtor.
Name of creditor

_________________

Collateral

______________

Current installment
payment
(including escrow )
$___________

Amount of
arrearage

Interest rate on Monthly plan
arrearage
payment on
arrearage
(if applicable)

Estimated total
payments by
trustee

$___________

_______%

$___________

$____________

$___________

_______%

$___________

$____________

Disbursed by:



_________________

______________

Trustee
Debtor(s)

$___________
Disbursed by:




Trustee
Debtor(s)

Insert additional claims as needed.
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3.2 Request for valuation of security and claim modification. Check one.

 None. If “None” is checked, the rest of § 3.2 need not be completed or reproduced.
The remainder of this paragraph will be effective only if the applicable box in Part 1 of this plan is checked.

 The debtor(s) request that the court determine the value of the secured claims listed below. For each non-governmental secured
claim listed below, the debtor(s) state that the value of the secured claim should be as stated below in the column headed Amount
of secured claim. For secured claims of governmental units, unless otherwise ordered by the court, the amounts listed in proofs of
claim filed in accordance with the Bankruptcy Rules control over any contrary amounts listed below. For each listed secured claim,
the controlling amount of the claim will be paid in full under the plan with interest at the rate stated below.
The portion of any allowed claim that exceeds the amount of the secured claim will be treated as an unsecured claim under Part 5 of
this plan. If the amount of a creditor’s secured claim is listed below as having no value, the creditor’s allowed claim will be treated in its
entirety as an unsecured claim under Part 5 of this plan. Unless otherwise ordered by the court, the amount of the creditor’s total claim
listed on the proof of claim controls over any contrary amounts listed in this paragraph.
The holder of any claim listed below as having value in the column headed Amount of secured claim will retain the lien until the earlier of:
(a)

payment of the underlying debt determined under nonbankruptcy law, or

(b)

discharge under 11 U.S.C. § 1328, at which time the lien will terminate and be released by the creditor. See Bankruptcy Rule 3015.

Name of creditor

Estimated amount Collateral
of creditor’s total
claim

Value of
collateral

Amount of
Amount of
claims senior to secured claim
creditor’s claim

Interest Monthly
rate
payment to
creditor

Estimated total
of monthly
payments

_____________

$_______

__________

$______

$_______

$______

___%

$_______

$_______

_____________

$_______

__________

$______

$_______

$______

___%

$_______

$_______

_____________

$_______

__________

$______

$_______

$______

___%

$_______

$_______

Insert additional claims as needed.

3.3 Secured claims excluded from 11 U.S.C. § 506.

Check one.

 None. If “None” is checked, the rest of § 3.3 need not be completed or reproduced.
 The claims listed below were either:
(1) incurred within 910 days before the petition date and secured by a purchase money security interest in a motor vehicle acquired for the
personal use of the debtor(s), or
(2) incurred within 1 year of the petition date and secured by a purchase money security interest in any other thing of value.
These claims will be paid in full under the plan with interest at the rate stated below. Unless otherwise ordered by the court, the claim
amount stated on a proof of claim or modification of a proof of claim filed before the filing deadline under Bankruptcy Rule 3002(c) controls
over any contrary amount listed below. The final column includes only payments disbursed by the trustee rather than by the debtor.
Name of creditor

Collateral

Amount of claim Interest
rate

______________________________

______________________

$___________

_____%

Monthly plan
payment

Estimated total
payments by trustee

$________

$_________________

Disbursed by:



______________________________

______________________

$___________

_____%

Trustee
Debtor(s)

$________
Disbursed by:



Insert additional claims as needed.
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Trustee
Debtor(s)

$_________________

3.4 Lien avoidance.

Check one.

 None. If “None” is checked, the rest of § 3.4 need not be completed or reproduced.
The remainder of this paragraph will be effective only if the applicable box on Part 1 of this plan is checked.

 The judicial liens or nonpossessory, nonpurchase money security interests securing the claims listed below impair exemptions to which
the debtor(s) would have been entitled under 11 U.S.C. § 522(b). A judicial lien or security interest securing a claim listed below will be
avoided to the extent that it impairs such exemptions upon entry of the order confirming the plan. The amount of the judicial lien or
security interest that is avoided will be treated as an unsecured claim in Part 5. The amount, if any, of the judicial lien or security
interest that is not avoided will be paid in full as a secured claim under the plan. See 11 U.S.C. § 522(f) and Bankruptcy Rule 4003(d).

If more than one lien is to be avoided, provide the information separately for each lien.
Information regarding judicial
lien or security interest

Calculation of lien avoidance

Treatment of remaining
secured claim

Name of creditor

a. Amount of lien

$______________

__________________

b. Amount of all other liens

$______________

Collateral

c. Value of claimed exemptions

__________________

d. Total of adding lines a, b, and c

Lien identification (such as
judgment date, date of lien
recording, book and page number)

__________________
__________________

e. Value of debtor’s interest in property

+ $______________

$______________

− $______________

f. Subtract line e from line d.

$______________

Amount of secured claim after
avoidance (line a minus line f)
$_______________________

Interest rate (if applicable)

_____ %
Monthly plan payment
$_______________________

Estimated total payments on
secured claim
$_______________________

Extent of exemption impairment
(Check applicable box):



Line f is equal to or greater than line a.
The entire lien is avoided. (Do not complete the next column.)



Line f is less than line a.
A portion of the lien is avoided. (Complete the next column.)

Insert additional claims as needed.

3.5 Surrender of collateral.

Check one.

 None. If “None” is checked, the rest of § 3.5 need not be completed or reproduced.
 The debtor(s) elect to surrender to each creditor listed below the collateral that secures the creditor’s claim. The debtor(s) consent to
termination of the stay under 11 U.S.C. § 362(a) and § 1301 with respect to the collateral upon confirmation of the plan. Any allowed
unsecured claim resulting from the disposition of the collateral will be treated in Part 5 below.
Name of creditor

Collateral

______________________________________________________

_____________________________________________

______________________________________________________

_____________________________________________

Insert additional claims as needed.
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Part 4:

Treatment of Trustee’s Fees and Priority Claims

4.1 General

Trustee’s fees and all allowed priority claims other than those treated in § 4.5 will be paid in full without interest.
4.2 Trustee’s fees

Trustee’s fees are estimated to be ________% of plan payments; and during the plan term, they are estimated to total $___________.
4.3 Attorney’s fees

The balance of the fees owed to the attorney for the debtor(s) is estimated to be $___________.
4.4 Priority claims other than attorney’s fees and those treated in § 4.5.

Check one.

 None. If “None” is checked, the rest of § 4.4 need not be completed or reproduced.
 The debtor estimates the total amount of other priority claims to be _____________.
4.5 Domestic support obligations assigned or owed to a governmental unit and paid less than full amount.

Check one.

 None. If “None” is checked, the rest of § 4.5 need not be completed or reproduced.
 The allowed priority claims listed below are based on a domestic support obligation that has been assigned to or is owed
to a governmental unit and will be paid less than the full amount of the claim under 11 U.S.C. § 1322(a)(4), but not less
than the amount that would have been paid on such claim if the estate of the debtor were liquidated under chapter 7, see
11 U.S.C. § 1325(a)(4).

a.

Name of creditor

Amount of claim to be paid

____________________________________________________________________________

$__________________________

____________________________________________________________________________

$__________________________

c.

Insert additional claims as needed.

Part 5:

Treatment of Nonpriority Unsecured Claims

5.1 General

Nonpriority unsecured claims will be paid to the extent allowed as specified in this Part.
5.2 Nonpriority unsecured claims not separately classified.

Allowed nonpriority unsecured claims that are not separately classified will be paid, pro rata. If more than one option is checked, the
option providing the largest payment will be effective. Check all that apply.



The sum of $___________.



_______% of the total amount of these claims.



The funds remaining after disbursements have been made to all other creditors provided for in this plan.
If the estate of the debtor(s) were liquidated under chapter 7, nonpriority unsecured claims would be paid approximately $__________.
Regardless of the options checked above, payments on allowed nonpriority unsecured claims will be made in at least this amount.
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5.3 Interest on allowed nonpriority unsecured claims not separately classified. Check one.

 None. If “None” is checked, the rest of § 5.3 need not be completed or reproduced.
 Interest on allowed nonpriority unsecured claims that are not separately classified will be paid at an annual percentage rate of
____ % under 11 U.S.C. §1325(a)(4), and is estimated to total $ ___________.

5.4 Maintenance of payments and cure of any default on nonpriority unsecured claims. Check one.

 None. If “None” is checked, the rest of § 5.4 need not be completed or reproduced.
 The debtor(s) will maintain the contractual installment payments and cure any default in payments on the unsecured claims listed
below on which the last payment is due after the final plan payment. The allowed claim for the arrearage amount will be paid
under the plan.
Name of creditor

Current installment
payment

__________________________________________________

$___________

Amount of arrearage
to be paid

Estimated total
payments by
trustee

$______________

$____________

$______________

$____________

Disbursed by:
 Trustee


__________________________________________________

Debtor(s)

$___________
Disbursed by:
 Trustee



Debtor(s)

Insert additional claims as needed.

5.5 Other separately classified nonpriority unsecured claims. Check one.

 None. If “None” is checked, the rest of § 5.5 need not be completed or reproduced.
 The nonpriority unsecured allowed claims listed below are separately classified and will be treated as follows:
Name of creditor

Basis for separate classification
and treatment

Amount to be paid
on the claim

Interest rate
(if applicable)

Estimated total
amount of
payments

_______________________________

____________________________

$_____________

______%

$__________

_______________________________

____________________________

$_____________

______%

$__________

Insert additional claims as needed.
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Part 6:

Executory Contracts and Unexpired Leases

6.1 The executory contracts and unexpired leases listed below are assumed and will be treated as specified. All other executory

contracts and unexpired leases are rejected. Check one.

 None. If “None” is checked, the rest of § 6.1 need not be completed or reproduced.
 Assumed items. The final column includes only payments disbursed by the trustee rather than by the debtor.
Name of creditor

____________________

Property description

Treatment
(Refer to other plan
section if applicable)

__________________

Current
installment
payment

__________________

$___________

__________________

Disbursed by:

Amount of
arrearage to be
paid

Estimated total
payments by
trustee

$__________

$__________

$__________

$__________

 Trustee
 Debtor(s)
____________________

__________________

__________________

$___________

__________________

Disbursed by:
 Trustee
 Debtor(s)

Insert additional contracts or leases as needed.

Part 7:

Order of Distribution of Trustee Payments

7.1 The trustee will make the monthly payments required in Parts 3 through 6 in the following order, with payments other than those listed

to be made in the order determined by the trustee:
a. Trustee’s fees
b. ____________________________________________________
c. ____________________________________________________ Insert additional lines if needed.

Part 8:

Vesting of Property of the Estate

8.1 Property of the estate shall revest in the debtor(s) upon

Check the applicable box:





plan confirmation.
closing of the case.
other: ____________________________________________.
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Part 9:

Nonstandard Plan Provisions

 None. If “None” is checked, the rest of Part 9 need not be completed or reproduced.
Under Bankruptcy Rule 3015(c), nonstandard provisions are required to be set forth below.
These plan provisions will be effective only if the applicable box in Part 1 of this plan is checked.
_____________________________________________________________________________________________________________
_____________________________________________________________________________________________________________
_____________________________________________________________________________________________________________
_____________________________________________________________________________________________________________
_____________________________________________________________________________________________________________

Part 10:

Signatures10:



_________________________________________________

Date_________________

Signature of Attorney for Debtor(s)




_________________________________________________

Date_________________

_________________________________________________
Date_________________
Signature(s) of Debtor(s) (required if not represented by an attorney; otherwise optional)
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Chapter 13 Plan Exhibit: Estimated Amounts of Trustee Payments
The trustee will make the following estimated payments on allowed claims in the order set forth in Section 7.1:

a.

Maintenance and cure payments on secured claims (Part 3, Section 3.1 total):

$______________

b.

Modified secured claims (Part 3, Section 3.2 total):

$______________

c.

Secured claims excluded from 11 U.S.C. § 506 (Part 3, Section 3.3 total):

$______________

d.

Judicial liens or security interests partially avoided (Part 3, Section 3.4 total):

$______________

e.

Administrative and other priority claims (Part 4 total):

$______________

f.

Nonpriority unsecured claims (Part 5, Section 5.2 total):

$______________

g.

Interest on allowed unsecured claims (Part 5, Section 5.3 total)

$______________

h.

Maintenance and cure payments on unsecured claims (Part 5, Section 5.4 total)

$______________

i.

Separately classified unsecured claims (Part 5, Section 5.5 total)

$______________

j.

Arrearage payments on executory contracts and unexpired leases (Part 6, Section 6.1 total)

+

Total of lines a through j ...............................................................................................................................................
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$______________

$______________

COMMITTEE NOTE
Official Form 113 is new and is the required plan form in all
chapter 13 cases. See Bankruptcy Rule 3015. Alterations to the text of
the form or the order of its provisions, except as permitted by the form
itself, must comply with Bankruptcy Rule 9009. As the form explains,
spaces for responses may be expanded or collapsed as appropriate, and
sections that are inapplicable do not need to be reproduced. Portions of the
form provide multiple options for provisions of a debtor’s plan, but some
of those options may not be appropriate in a given debtor’s situation or
may not be allowed in the court presiding over the case. Debtors are
advised to refer to applicable local rulings.
Part 1. This part sets out warnings to both debtors and creditors.
For creditors, if the plan includes one or more of the provisions listed in
this part, the appropriate boxes must be checked. For example, if Part 9 of
the plan proposes a provision not included in, or contrary to, the Official
Form, that nonstandard provision will be ineffective if the appropriate
check box in Part 1 is not selected.
Part 2. This part states the proposed periodic plan payments, the
estimated total plan payments, and sources of funding for the plan.
Section 2.1 allows the debtor or debtors to propose periodic payments in
other than monthly intervals. For example, if the debtor receives a
paycheck every week and wishes to make plan payments from each check,
that should be indicated in § 2.1. If the debtor proposes to make payments
according to different “steps,” the amounts and intervals of those
payments should also be indicated in § 2.1. Section 2.2 provides for the
manner in which the debtor will make regular payments to the trustee. If
the debtor selects the option of making payments pursuant to a payroll
deduction order, that selection serves as a request by the debtor for entry
of the order. Whether to enter a payroll deduction order is determined by
the court. See Code § 1325(c). If the debtor selects the option of making
payments other than by direct payments to the trustee or by a payroll
deduction order, the alternative method (e.g., a designated third party
electronic funds transfer program) must be specified.
Part 3. This part provides for the treatment of secured claims.
Section 3.1 provides for the treatment of claims under Code
§ 1322(b)(5) (maintaining current payments and curing any arrearage).
For the claim of a secured creditor listed in § 3.1, an estimated arrearage
amount should be given. A contrary arrearage amount listed on the
creditor’s proof of claim, unless contested by objection or motion, will
control over the amount given in the plan.
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In § 3.2, the plan may propose to determine under Code § 506(a)
the value of a secured claim. For example, the plan could seek to reduce
the secured portion of a creditor’s claim to the value of the collateral
securing it. For the secured claim of a non-governmental creditor, that
determination would be binding upon confirmation of the plan. For the
secured claim of a governmental unit, however, a contrary valuation listed
on the creditor’s proof of claim, unless contested by objection or motion,
would control over the valuation given in the plan. See Bankruptcy Rule
3012. Bankruptcy Rule 3002 contemplates that a debtor, the trustee, or
another entity may file a proof of claim if the creditor does not do so in a
timely manner. See Bankruptcy Rules 3004 and 3005. Section 3.2 will
not be effective unless the appropriate check box in Part 1 is selected.
Section 3.3 deals with secured claims that may not be bifurcated
into secured and unsecured portions under Code § 506(a), but it allows for
an interest rate other than the contract rate to be applied to payments on
such a claim. If appropriate, a claim may be treated under § 3.1 instead of
§ 3.3.
In § 3.4, the plan may propose to avoid certain judicial liens or
security interests encumbering exempt property in accordance with Code
§ 522(f). This section includes space for the calculation of the amount of
the judicial lien or security interest that is avoided. A plan proposing
avoidance in § 3.4 must be served in the manner provided by Bankruptcy
Rule 7004 for service of a summons and complaint. See Bankruptcy Rule
4003. Section 3.4 will not be effective unless the appropriate check box in
Part 1 is selected.
Section 3.5 provides for elections to surrender collateral and
consent to termination of the stay under § 362(a) and § 1301 with respect
to the collateral surrendered. Termination will be effective upon
confirmation of the plan.
Part 4. This part provides for the treatment of trustee’s fees and
claims entitled to priority status. Section 4.1 provides that trustee’s fees
and all allowed priority claims (other than those domestic support
obligations treated in § 4.5) will be paid in full. In § 4.2, the plan lists an
estimate of the trustee’s fees. Although the estimate may indicate whether
the plan will be feasible, it does not affect the trustee’s entitlement to fees
as determined by statute. In § 4.3, the form requests the balance of
attorney’s fees owed. Additional details about payments of attorney’s
fees, including information about their timing and approval, are left to the
requirements of local practice. In § 4.4, the plan calls for an estimated
amount of priority claims. A contrary amount listed on the creditor’s
proof of claim, unless changed by court order in response to an objection
or motion, will control over the amount given in § 4.4. In § 4.5, the plan

89

may propose to pay less than the full amount of a domestic support
obligation that has been assigned to, or is owed to, a governmental unit,
but not less than the amount that claim would have received in a chapter 7
liquidation.
Part 5. This part provides for the treatment of unsecured claims
that are not entitled to priority status. In § 5.2, the plan may propose to pay
nonpriority unsecured claims in accordance with several options. One or
more options may be selected. For example, the plan could propose
simply to pay unsecured creditors any funds remaining after
disbursements to other creditors, or also provide that a defined percentage
of the total amount of unsecured claims will be paid. In § 5.4, the plan
may provide for the separate classification of nonpriority unsecured claims
(such as co-debtor claims) as permitted under Code § 1322(b)(1).
Part 6. This part provides for executory contracts and unexpired
leases. An executory contract or unexpired lease is rejected unless it is
listed in this part. If the plan proposes neither to assume nor reject an
executory contract or unexpired lease, that treatment would have to be set
forth as a nonstandard provision in Part 9.
Part 7. This part provides an order of distribution of payments
under the plan. Other than the trustee’s fees, the order of distribution is
left to be completed by the debtor in keeping with the requirements of the
Code. The debtor may instead elect to have the trustee direct the order of
distribution.
Part 8. This part defines when property of the estate will revest in
the debtor or debtors. One choice must be selected—upon plan
confirmation, upon closing the case, or upon some other specified event.
This plan provision is subject to a contrary court order under Code
§ 1327(b).
Part 9. This part gives the debtor or debtors the opportunity to
propose provisions that are not otherwise in, or are contrary to, the Official
Form. All such nonstandard provisions must be set forth in this part and
nowhere else in the plan. This part will not be effective unless the
appropriate check box in Part 1 is selected. See Bankruptcy Rule 3015.
Part 10. The plan must be signed by the attorney for the debtor or
debtors. If the debtor or debtors are not represented by an attorney, they
must sign the plan, but the signature of represented debtors is optional.
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2014 Published Form, with most expandable lines marked “none”

United States Bankruptcy Court for the District of _________________
Debtor(s):

John and Mary Smith

Case No.:

14 B 12345

Date:

December 2, 2016

 Check if this is an
amended plan

Official Form 113
Chapter 13 Plan
Part 1:

12/15

Notices

To Debtors: This form sets out options that may be appropriate in some cases, but the presence of an option on the form does not indicate
that the option is appropriate in your circumstances or that it is permissible in your judicial district. In the following notice to

creditors, you must check each box that applies.

To Creditors: Your rights may be affected by this plan. Your claim may be reduced, modified, or eliminated.
You should read this plan carefully and discuss it with your attorney, if you have one in this bankruptcy case. If you do not have
an attorney, you may wish to consult one.
If you oppose the plan’s treatment of your claim or any provision of this plan, you or your attorney must file an objection to
confirmation at least 7 days before the date set for the hearing on confirmation, unless otherwise ordered by the Bankruptcy
Court. The Bankruptcy Court may confirm this plan without further notice if no objection to confirmation is filed. See
Bankruptcy Rule 3015. In addition, you may need to file a timely proof of claim in order to be paid under any plan.
The following matters may be of particular importance to you. Boxes must be checked by debtor(s) if applicable.

Part 2:



The plan seeks to limit the amount of a secured claim, as set out in Part 3, Section 3.2, which may result in a
partial payment or no payment at all to the secured creditor.



The plan requests the avoidance of a judicial lien or nonpossessory, nonpurchase-money security interest as set out
in Part 3, Section 3.4.



The plan sets out nonstandard provisions in Part 9.

Plan Payments and Length of Plan

2.1 Debtor(s) will make regular payments to the trustee as follows:
$ 2500 per month for 56 months
If fewer than 60 months of payments are specified, additional monthly payments will be made to the extent necessary to make the payments to
creditors specified in Parts 3 through 6 of this plan.
2.2 Regular payments to the trustee will be made from future earnings in the following manner: Check all that apply.





Debtor(s) will make payments pursuant to a payroll deduction order.
Debtor(s) will make payments directly to the trustee.
Other (specify method of payment):____________________________.

2.3 Federal income tax refunds. Check one.





Debtor(s) will retain any federal tax refunds received during the plan term.
Debtor(s) will supply the trustee with a copy of each federal tax return filed during the plan term within 14 days of filing the return and will turn
over to the trustee all federal income tax refunds, other than earned income tax credits, received during the plan term.
Debtor(s) will supply the trustee with federal tax returns filed during the plan term and will turn over to the trustee a portion of any federal income
tax refunds received during the plan term as specified below.

___________________________________________________________________________________________________
___________________________________________________________________________________________________
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2.4 Additional payments. Check one.



None If “None” is checked, the rest of § 2.4 need not be completed or reproduced.

2.5 The total amount of estimated payments to the trustee provided for in §§ 2.1 and 2.4 is

Part 3:

$ 140,000.

Treatment of Secured Claims

3.1 Maintenance of payments and cure of any default. Check one.

 None

If “None” is checked, the rest of § 3.1 need not be completed or reproduced.

 The debtor(s) will maintain the contractual installment payments on the claims listed below, with any changes required by the applicable contract,
and cure any default in payments on the secured claims listed below. The allowed claim for any arrearage amount will be paid under the plan, with
interest, if any, at the rate stated. Unless otherwise ordered by the court, the amounts listed on a proof of claim or modification of a proof of claim filed
before the filing deadline under Bankruptcy Rule 3002(c) control over any contrary amounts listed below as to the current installment payment and
arrearage. If relief from the automatic stay is ordered as to any item of collateral listed in this paragraph, then, unless otherwise ordered by the court,
all payments under this paragraph as to that collateral will cease and all secured claims based on that collateral will no longer be treated by the plan.
The final column includes only payments disbursed by the trustee rather than by the debtor.

Name of creditor

Collateral

Current
installment
payment
(including escrow )

Amount of
arrearage

Mortgage Servicer, Inc.

Home at 123
Main St
City, State

$1,500

$3,000

Interest rate
on arrearage
(if applicable)

Monthly plan
payment on
arrearage

Estimated total
payments by
trustee

100

$87,000

Disbursed by:
 Trustee



Debtor(s)

3.2 Request for valuation of security and claim modification. Check one.

 None

If “None” is checked, the rest of § 3.2 need not be completed or reproduced.

3.3 Secured claims excluded from 11 U.S.C. § 506. Check one.

 None

If “None” is checked, the rest of § 3.3 need not be completed or reproduced.

 The claims listed below were either:
(1) incurred within 910 days before the petition date and secured by a purchase money security interest in a motor vehicle acquired for the
personal use of the debtor(s), or
(2) incurred within 1 year of the petition date and secured by a purchase money security interest in any other thing of value.
These claims will be paid in full under the plan with interest at the rate stated below. Unless otherwise ordered by the court, the claim amount stated
on a proof of claim or modification of a proof of claim filed before the filing deadline under Bankruptcy Rule 3002(c) controls over any contrary amount
listed below. The final column includes only payments disbursed by the trustee rather than by the debtor.
Name of creditor

Collateral

Amount of claim

Mortgage Servicer, Inc.

2012 Model Make Pickup Truck

$8,400

Interest rate

3.0%

Monthly plan
payment

Estimated total
payments by
trustee

$150

$400

Disbursed by:



Trustee

 Debtor(s)
3.4 Lien avoidance. Check one.

None

If “None” is “checked, the rest of Section § 3.4 need not be completed or reproduced.

3.5 Surrender of collateral. Check one.

None

If “None” is checked, the rest of § 3.5 need not be completed or reproduced.
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Part 4:

Treatment of Trustee’s Fees and Priority Claims

4.1 General

Trustee’s fees and all allowed priority claims other than those treated in § 4.5 will be paid in full without interest.
4.2 Trustee’s fees

Trustee’s fees are estimated to be 10 % of plan payments; and during the plan term, they are estimated to total $ $14,000.
4.3 Attorney’s fees

The balance of the fees owed to the attorney for the debtor(s) is estimated to be $ 4,000.
4.4 Priority claims other than attorney’s fees and those treated in § 4.5. Check one.

None

If “None” is checked, the rest of § 4.4 need not be completed or reproduced.

4.5 Domestic support obligations assigned or owed to a governmental unit and paid less than full amount. Check one.

None
Part 5:

If “None” is checked, the rest of § 4.5 need not be completed or reproduced.

Treatment of Nonpriority Unsecured Claims

5.1 General

Nonpriority unsecured claims will be paid to the extent allowed as specified in this Part.
5.2 Nonpriority unsecured claims not separately classified.

Allowed nonpriority unsecured claims that are not separately classified will be paid, pro rata. If more than one option is checked, the option
providing the largest payment will be effective. Check all that apply.

 The sum of $___________.


_______% of the total amount of these claims.

 The funds remaining after disbursements have been made to all other creditors provided for in this plan.
If the estate of the debtor(s) were liquidated under chapter 7, nonpriority unsecured claims would be paid approximately $___________.
Regardless of the options checked above, payments on allowed nonpriority unsecured claims will be made in at least this amount.
5.3 Interest on allowed nonpriority unsecured claims not separately classified. Check one.

None

If “None” is checked, the rest of § 5.3 need not be completed or reproduced.

5.4 Maintenance of payments and cure of any default on nonpriority unsecured claims. Check one.

None

If “None” is checked, the rest of § 5.4 need not be completed or reproduced.

5.5 Other separately classified nonpriority unsecured claims. Check one.
5.6

None

Part
6:

If “None” is checked, the rest of § 5.5 need not be completed or reproduced.

Executory Contracts and Unexpired Leases

6.1 The executory contracts and unexpired leases listed below are assumed and will be treated as specified. All other executory

contracts and unexpired leases are rejected. Check one.

None
Part 7:

If checked, the rest of § 6.1 need not be completed or reproduced.

Order of Distribution of Trustee Payments

7.1 The trustee will make the monthly payments required in Parts 3 through 6 in the following order, with payments other than those

listed to be made in the order determined by the trustee:
a. Trustee’s fees
b. ____________________________________________________
c. ____________________________________________________ Insert additional lines if needed.
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Part 8:

Vesting of Property of the Estate

8.1 Property of the estate shall revest in the debtor(s) upon (Check the applicable box):

 plan confirmation.
 closing of the case.
 other: ____________________________________________.
Part 9:

Nonstandard Plan Provisions

None
Part 10:

If “None” is checked, the rest of Part 9 need not be completed or reproduced.

SignaturesPart 10:



_________________________________________________

Date_________________

Signature of Attorney for Debtor(s)




_________________________________________________

Date_________________

_________________________________________________

Date_________________

Signature(s) of Debtor(s) (required if not represented by an attorney; otherwise optional)

Chapter 13 Plan Exhibit: Estimated Amounts of Trustee Payments
The trustee will make the following estimated payments on allowed claims in the order set forth in Section 7.1:
a. Maintenance and cure payments on secured claims (Part 3, Section 3.1 total):

$

b. Modified secured claims (Part 3, Section 3.2 total):

87,000
0

c. Secured claims excluded from 11 U.S.C. § 506 (Part 3, Section 3.3 total):

400

d. Judicial liens or security interests partially avoided (Part 3, Section 3.4 total):

0

e. Administrative and other priority claims (Part 4 total):

18,000

f. Nonpriority unsecured claims (Part 5, Section 5.2 total):

34,600

g. Interest on allowed unsecured claims (Part 5, Section 5.3 total)

0

h. Maintenance and cure payments on unsecured claims (Part 5, Section 5.4 total)

0

i. Separately classified unsecured claims (Part 5, Section 5.5 total)

0

j. Arrearage payments on executory contracts and unexpired leases (Part 6, Section 6.1 total)
Total of lines a through j

$0
$140,000
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Basic guide for lenders
What is a Qualified Mortgage?
Starting January 10, 2014, you must assess the borrower’s ability to repay for virtually all closed-end
residential mortgage loans. All Qualified Mortgages (QM) are presumed to comply with this requirement.
As described below, a loan that meets the product feature requirements can be a QM under any of three
main categories: (1) the general definition; (2) the “GSE-eligible” provision; or (3) the small creditor provision.

Mandatory product feature requirements for all QMs
§§ Points and fees are less than or equal to 3% of the loan amount (for loan amounts less than $100k,
higher percentage thresholds are allowed);
§§ No risky features like negative amortization, interest-only, or balloon loans (BUT NOTE: balloon loans
originated until January 10, 2016 that meet the other product features are QMs if originated and held
in portfolio by small creditors);
§§ Maximum loan term is less than or equal to 30 years.

Three main categories
1. General definition category of QMs
Any loan that meets the product feature requirements with a debt-to-income ratio of 43% or less is a QM.

2. “GSE-eligible” category of QMs
Any loan that meets the product feature requirements and is eligible for purchase, guarantee, or
insurance by a GSE, FHA, VA, or USDA is QM regardless of the debt-to-income ratio (this QM category
applies for GSE loans as long as the GSEs are in FHFA conservatorship and for federal agency loans until
an agency issues its own QM rules, or January 10, 2021, whichever occurs first).

3. Small creditor category of QMs
If you have less than $2B in assets and originate 500 or fewer first mortgages per year, loans you make
and hold in portfolio are QMs as long as you have considered and verified a borrower’s debt-to-income
ratio (though no specific DTI limit applies).

EXTRA NOTE: Even if a loan is not a qualified mortgage, it can still be an appropriate loan.
You can originate any mortgage (whether or not it is a QM) as long as you make a reasonable, good-faith determination
that the consumer is able to repay the loan based on common underwriting factors. You can continue to rely on your
sound, tested underwriting guidelines that you have used in the past to make loans that have generally performed well,
as long as you document the information you consider.

Learn more about the Ability to Repay Rule:
consumerfinance.gov/Regulations
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BILLING CODE: 4810-AM-P
BUREAU OF CONSUMER FINANCIAL PROTECTION 12 CFR Part 1024, 12
CFR Part 1026 [Docket No. CFPB-2013-0031] RIN 3170-AA37
Amendments to the 2013 Mortgage Rules under the Real Estate Settlement
Procedures Act (Regulation X) and the Truth in Lending Act (Regulation Z)
AGENCY: Bureau of Consumer Financial Protection.
ACTION: Interim final rule with request for public comment.
SUMMARY: This rule amends provisions in Regulation Z and final rules issued by the
Bureau of Consumer Financial Protection (Bureau) in 2013, which, among other things,
required that consumers receive counseling before obtaining high-cost mortgages and that
servicers provide periodic account statements and rate adjustment notices to mortgage
borrowers, as well as engage in early intervention when borrowers become delinquent.
The amendments clarify the specific disclosures that must be provided before counseling
for high-cost mortgages can occur, and proper compliance regarding servicing
requirements when a consumer is in bankruptcy or sends a cease communication request
under the Fair Debt Collection Practices Act. The rule also makes technical corrections
to provisions of other rules. The Bureau requests public comment on these changes.
***
SUPPLEMENTARY INFORMATION:
I. Summary of Interim Final Rule
In January 2013, the Bureau issued several final rules concerning mortgage
markets in the United States pursuant to the Dodd-Frank Wall Street Reform and
Consumer Protection Act (Dodd-Frank Act) Public Law No. 111-203, 124 Stat. 1376
(2010) (2013 Title XIV Final Rules). Three of these rules were (1) the Mortgage
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Servicing Rules under the Real Estate Settlement Procedures Act (Regulation X) (2013
RESPA Servicing Final Rule);1 (2) the Mortgage Servicing Rules under the Truth in
Lending Act (Regulation Z) (2013 TILA Servicing Final Rule);2 and (3) the High-Cost
Mortgage and Homeownership Counseling Amendments to the Truth in Lending Act
(Regulation Z) and Homeownership Counseling Amendments to the Real Estate
Settlement Procedures Act (Regulation X) (2013 HOEPA Final Rule).3 The 2013 TILA
Servicing Final Rule and the 2013 RESPA Servicing Final Rule are referred to
collectively as the 2013 Mortgage Servicing Final Rules.
The Bureau is clarifying compliance requirements in relation to bankruptcy law
and the Fair Debt Collection Practices Act (FDCPA) through this rule and through a
contemporaneous compliance bulletin.4 Bankruptcy law and the FDCPA both provide
significant protections for consumers, and each strictly limits communications with
consumers in certain circumstances. The Bureau has received a large number of
questions from servicers about how the servicing rules intersect with the other two bodies
of law generally and in particular on how to communicate effectively with borrowers in
light of their status in bankruptcy. While the Bureau believes that some of these
questions can be resolved by interpretations now, it has also concluded that further
analysis and study are required to resolve other issues that cannot be completed before
the 2013 Mortgage Servicing Final Rules take effect. In those cases, the Bureau is

1

78 FR 10695 (Feb. 14, 2013).
78 FR 10901 (Feb. 14, 2013).
3
78 FR 6855 (Jan. 31, 2013).
4
CFPB Bulletin 2013-12, available at
http://files.consumerfinance.gov/f/201310_cfpb_mortgageservicing_bulletin.pdf.
2
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creating narrow exemptions from the servicing rules to allow time to complete the
additional analysis.
Specifically, the Bulletin confirms that servicers must comply with certain
requirements of the Dodd-Frank Act and respond to certain borrower communications in
accordance with the Bureau’s servicing rules even after a borrower has sent a cease
communication request under the FDCPA. The Bulletin provides a safe harbor from
liability under the FDCPA with regard to such communications. Separately in this rule,
the Bureau is providing exemptions for two other servicing communications that are not
specifically mandated by statute—the requirement in § 1026.20(c) for a notice of rate
change for adjustable-rate mortgages (ARMs) and the early intervention requirements in
§ 1024.39—when a borrower has properly invoked the FDCPA’s cease communication
protections. The Bureau expects to explore the potential utility and application of such
requirements in comparison to the FDCPA protections in a broader debt collection
rulemaking. The interim final rule also exempts servicers from the early intervention
requirements in § 1024.39 and from the periodic statement requirements under 12 CFR
1026.41 for borrowers while they are in bankruptcy. Again, the Bureau intends to engage
in further analysis of how these servicing requirements intersect with bankruptcy law and
how to ensure that servicer communications do not confuse borrowers regarding their
status.
***
Section 1024.39 Early intervention requirements for certain borrowers 1024.39(d)
Exemptions
The early intervention requirements in § 1024.39 are intended to provide
delinquent borrowers with opportunities to pursue available loss mitigation options at the
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early stages of a delinquency by requiring that the servicer attempt to make live contact
with the borrower and to issue a written notice. The requirements apply to each payment
for which the borrower is delinquent, although the written notice must be provided only
once every 180 days.15 In this interim final rule, the Bureau is adding new
§ 1024.39(d)(1), exempting a servicer from the early intervention requirements while a
borrower is a debtor in bankruptcy, and new § 1024.39(d)(2), exempting a servicer from
the early intervention requirements when a borrower has invoked the cease
communication provisions under the Fair Debt Collections Practices Act (FDCPA).16
The Bureau first proposed the early intervention requirements in § 1024.39 on
August 10, 2012. In the preamble to the proposed rule, the Bureau noted that servicers
may be subject to State and Federal laws related to debt collection practices, such as the
FDCPA. In addition, the preamble acknowledged that the Bankruptcy Code’s automatic
stay provisions generally prohibit, among other things, actions to collect, assess, or
recover a claim against a debtor that arose before the debtor filed for bankruptcy.17 The
Bureau invited comment on whether servicers may reasonably question how they could
comply with the Bureau’s proposal in light of those laws.
Several industry commenters expressed concern that the Bureau’s rules overlap
with and could conflict with existing State and Federal law. Several commenters
requested guidance on whether servicers would be required to comply with the early
intervention requirements if the borrower instructed the servicer to cease collection

15

The Bureau has issued guidance to clarify how a servicer may comply with the requirements in §
1024.39 to make good faith efforts to establish live contact with a borrower in CFPB Bulletin 2013-12,
available at http://files.consumerfinance.gov/f/201310_cfpb_mortgage-servicing_bulletin.pdf.
16
15 U.S.C. 1692 et seq.
17
See 11 U.S.C. 362 (automatic stay); see also 11 U.S.C. 524 (effect of discharge).
99

efforts, not to contact the borrower by telephone, or if the borrower refused to pay the
debt. Several of these commenters requested that the Bureau include an exemption from
the early intervention requirements in cases involving debt collection or bankruptcy law.
One industry commenter requested that the Bureau clarify whether servicers would have
immunity from claims of harassment or improper conduct under the FDCPA.
With respect to addressing potential conflicts between the Bureau’s rules and
existing State and Federal law as well as existing industry practice, commenters
identified a variety of ways the Bureau could provide relief, including by not adopting
rules that exceed or otherwise conflict with existing requirements, providing safe harbors
(such as by clarifying that compliance with existing laws and agreements satisfies §
1024.39), adopting more flexible standards, providing exemptions, including a
mechanism in the rule to resolve compliance conflicts, or broadly preempting State laws.
On January 17, 2013, the Bureau issued the 2013 RESPA Servicing Final Rule
with early intervention requirements in § 1024.39 that included a conflicts of law
provision specifying that servicers are not required to make contact with borrowers in a
manner that may be prohibited by Federal laws, such as the FDCPA or the Bankruptcy
Code’s automatic stay provisions. The Bureau also added comment 39(c)-1, addressing
borrowers in bankruptcy. The comment specified, “Section 1024.39 does not require a
servicer to communicate with a borrower in a manner that would be inconsistent with
applicable bankruptcy law or a court order in a bankruptcy case. To the extent permitted
by such law or court order, servicers may adapt the requirements of § 1024.39 in any
manner that would permit them to notify borrowers of loss mitigation options.” In the
preamble to the final rule, the Bureau stated that it did not seek to interpret the
Bankruptcy Code through this comment, but instead intended to indicate that servicers
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could take a flexible approach to complying with § 1024.39 for borrowers in
bankruptcy.
1024.39(d)(1) Borrowers in bankruptcy
After publication of the 2013 RESPA Servicing Final Rule, industry stakeholders
expressed continued concerns to the Bureau about complying with certain servicing
requirements for borrowers under the protection of bankruptcy law. In general, and as
discussed further below with regard to periodic statement requirements, servicers asserted
that simply providing flexibility in accommodating bankruptcy law restrictions on
communications with borrowers was not sufficient because they faced a substantial legal
burden in determining when and how bankruptcy law provisions applied in the first
instance. Servicers also expressed concern about how to fulfill the servicing rules’
requirements in a way that did not confuse borrowers with regard to their status in
bankruptcy and the fact that servicers were not attempting to collect on accounts.
Bankruptcy trustees raised similar concerns about the likelihood of servicers providing
information that will be confusing to borrowers/debtors, debtor attorneys, and even courts
and trustees. Specifically, with regard to early intervention, industry sought additional
guidance on whether the Bureau would require some attempt at compliance even if there
was an automatic stay and whether servicers would be subject to claims by private
litigants asserting that bankruptcy was not an excuse for a servicer’s lack of performance
under § 1024.39.
Based on these inquiries, the Bureau believes that the potential interactions
between the § 1024.39 early intervention requirements and bankruptcy law requirements
can be highly varied and complex. The Bankruptcy Code itself provides a robust set of
consumer protections for debtors, including oversight of debt repayment plans, where
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applicable. However, whether certain communications with the borrower may violate an
automatic stay or discharge injunction are fact-specific inquiries and can vary depending
on the Chapter of the Bankruptcy Code at issue, the intention of the debtor to retain the
property, and the frequency and detailed contents of the communications.18 Uncertainty
with respect to loss mitigation-related communications has led federal regulators19 and
several bankruptcy courts20 to issue guidelines or rules for servicers on the interaction
between those communications and bankruptcy law. While some sources identified by
the Bureau suggest that it is permissible for servicers to engage in loss mitigation
negotiations with borrowers who have invoked bankruptcy protections, they do not

18

See infra note 35; see also In re Duke, 79 F.3d 43 (7th Cir. 1996) (holding creditor does not violate
automatic stay when sending “nonthreatening and non-coercive” offer to reaffirm Chapter 7 debtor’s
prepetition debt); In re Silva, No. 09-02504, 2010 WL 605578 (Bankr. D. Haw. Feb. 19, 2010) (“Nothing
in the Bankruptcy Code prevents or prohibits a chapter 7 or chapter 13 debtor or its secured creditors from
entering into communications or negotiations about the possibility of a loan modification.”)
19
See, e.g., HUD, Mortgagee Letter 2008–32 (Oct. 17, 2008) (“[M]ortgagees must, upon receipt of notice
of a bankruptcy filing, send information to debtor’s counsel indicating that loss mitigation may be
available, and provide instruction sufficient to facilitate workout discussions including documentation
requirements, timeframes and servicer contact information . . . . Nothing in this mortgagee letter requires
that mortgagees make direct contact with any borrower under bankruptcy protection.”) (emphasis added)
available at http://www.hud.gov/offices/adm/hudclips/letters/mortgagee/2008ml.cfm; U.S. Dep’t of
Treasury, Making Home Affordable Program Handbook for Servicers of Non-GSE Loans, v.4.3 at 77, 80
(Sept. 16, 2013) (“Borrowers in active Chapter 7 or Chapter 13 bankruptcy cases are eligible for HAMP at
the servicer’s discretion in accordance with investor guidelines, but servicers are not required to solicit
these borrowers proactively for HAMP . . . . Borrowers who have received a Chapter 7 bankruptcy
discharge in a case involving the first lien mortgage who did not reaffirm the mortgage debt under
applicable law are eligible for HAMP . . . . [A] servicer is deemed to have made a Reasonable Effort to
solicit [those] borrower[s] after sending two written notices to the last address of record in addition to the
two required written notices . . . .”) (emphasis added) available at
http://www.makinghomeaffordable.gov/forpartners/understandingguidelines/Documents/mhahandbook_43.pdf.
20
See, e.g., Amended General Order Regarding Negotiations Between Debtor(s) and Mortgage Servicer(s)
to Consider Loan Modifications (Bankr. D.N.J. July 24, 2009) (“[C]ommunications and/or negotiations
between debtors and mortgagees/mortgage servicers about loan modification shall not be deemed as a
violation of the automatic stay . . . . [A]ny such communication or negotiation shall not be used by either
party against the other in any subsequent litigation . . . .”) available at
http://www.njb.uscourts.gov/sites/default/files/general-ordes/2009_07_27_generalOrderLoanModify2.pdf;
Bankr. W.D. Wash. R. 4001-2(b) (“A mortgage creditor’s contact with the debtor and/or the debtor’s
counsel for the purposes of negotiating a loan modification shall not be considered a violation of the
automatic stay imposed by 11 U.S.C. § 362.”). While these two courts’ rules might permit some
communications regarding loan modifications, their approach is not necessarily generally accepted.
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address affirmative outreach directly to the borrower to solicit discussions about loss
mitigation options.
In addition, when a borrower is under bankruptcy protections, the benefits of
continuing early intervention contacts may depend on the context. Borrowers who
became delinquent on their mortgage loans prior to filing bankruptcy will likely already
have received early intervention contacts from the servicer and thus will already be on
notice about the availability of potential loss mitigation options. In such cases,
continuing contacts may have limited if any utility. And while the small group of
borrowers who file bankruptcy without first becoming delinquent on their mortgage loans
might benefit from information regarding the availability of loss mitigation information,
the Bureau is concerned that additional guidance is needed to ensure that any early
intervention contacts communicate effectively regarding the borrower’s status in
bankruptcy and do not instead create borrower confusion.
The Bureau believes that further study of these issues is warranted but cannot be
concluded quickly enough to provide further calibration of the requirements before
January 2014. Therefore, the interim final rule adds § 1024.39(d)(1), which exempts
servicers from the requirements of § 1024.39 for a mortgage loan while the borrower is a
debtor in bankruptcy. However, the Bureau is not taking any position on whether early
intervention efforts generally may violate an automatic stay or discharge injunction and
encourages servicers who communicate with borrowers in bankruptcy about loss
mitigation options to continue such tailored communications so far as bankruptcy law
permits. The Bureau believes that some borrowers facing the complexities of bankruptcy
could benefit from receiving loss mitigation information in some tailored form that is
appropriate to their circumstances.
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Because of the new exemption addressing bankruptcy in § 1024.39(d)(1), the
interim final rule removes comment 39(c)-1 and incorporates it into new commentary in
§ 1024.39(d)(1)-2, as discussed below. Comment 39(d)(1)-1 clarifies that the exemption
begins once a petition has been filed commencing a case under Title 11 of the United
States Code in which the borrower is a debtor. Comment 39(d)(1)-2 clarifies that with
respect to any portion of the mortgage debt that is not discharged, a servicer must resume
compliance with § 1024.39 after the first delinquency that follows the earliest of any of
three potential outcomes in the borrower’s bankruptcy case: (i) the case is dismissed, (ii)
the case is closed, or (iii) the borrower receives a discharge under 11 U.S.C. §§ 727,
1141, 1228, or 1328. However, this requirement to resume compliance does not require a
servicer to communicate with a borrower in a manner that would be inconsistent with
applicable bankruptcy law or a court order in a bankruptcy case. To the extent permitted
by such law or court order, a servicer may adapt the requirements of § 1024.39 in any
manner believed necessary. Compliance with § 1024.39 is not required for any portion of
the mortgage debt that is discharged under applicable provisions of the U.S. Bankruptcy
Code. If the borrower’s bankruptcy case is revived—for example if the court reinstates a
previously dismissed case, reopens the case, or revokes a discharge—the servicer is again
exempt from the requirement in § 1024.39. Comment 39(d)(1)-3 clarifies that the
exemption applies when any of the borrowers who are joint obligors with primary
liability on the mortgage loan is a debtor in bankruptcy.
For the reasons discussed, the Bureau is providing this exemption at this time,
particularly because of the complex compliance concerns and the impending effective
date of the 2013 RESPA Servicing Final Rule. The Bureau will continue to examine this
issue and may reinstate an early intervention requirement with respect to borrowers in
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bankruptcy, but it will not reinstate any such requirement without notice and comment
rulemaking and an appropriate implementation period. The Bureau solicits comment on
the scope of the exemption, the triggers for meeting the exemption and having to resume
early intervention, and how the early intervention communications might be tailored to
meet the particular needs of borrowers in bankruptcy. The Bureau also seeks comment
on other factors the Bureau should take into consideration in determining whether to
reinstate any type of early intervention requirement with respect to borrowers in
bankruptcy.
Legal Authority. The Bureau uses its authority under RESPA sections 6(j)(3) and
19(a) to exempt servicers from the early intervention requirements in § 1024.39 for a
mortgage loan while the borrower is a debtor in bankruptcy and to adopt related official
Bureau interpretations in Supplement I to Part 1024. For the reasons discussed above, the
Bureau does not believe at this time that the consumer protection purposes of RESPA
would be furthered by requiring servicers to comply with § 1024.39 for a mortgage loan
while the borrower is a debtor in bankruptcy.
***
Section 1026.41 Periodic Statements for Residential Mortgage Loans
41(e) Exemptions
41(e)(5) Consumers in bankruptcy
Dodd-Frank Act section 1420 established TILA section 128(f) requiring periodic
statements for mortgage loans. On January 17, 2013, the Bureau issued the 2013 TILA
Servicing Final Rule implementing the periodic statement requirements and exemptions
in § 1026.41. The periodic statements required in § 1026.41 are intended to provide
consumers with useful information about the amounts they have paid as well as the
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amounts they owe and other information. In this interim final rule, the Bureau is adding
new § 1026.41(e)(5), exempting a servicer30 from the periodic statement requirements in
§ 1026.41 for a mortgage loan while the consumer is a debtor in bankruptcy.
On August 10, 2012, the Bureau proposed implementing the periodic statement
requirements and exemptions in § 1026.41. The proposed rule and preamble did not
specifically address any relationship between the periodic statement requirements and
consumers in bankruptcy. The Bureau received several comments on the proposed rule
that presented opposing views about the issue. Some consumer advocates felt it was
essential that statements be provided to consumers in bankruptcy to ensure they are kept
informed on the status of their loans and have a record of the account, while industry
commenters insisted that providing statements for loans in bankruptcy might cause
confusion or violate court orders or the FDCPA.31 One commenter added that if
statements must be provided to consumers in bankruptcy, the statements should be
allowed to contain any information, disclosures or messaging required under bankruptcy
rules or court orders.
In the preamble to the 2013 TILA Servicing Final Rule, the Bureau acknowledged
that the Bankruptcy Code might prevent attempts to collect a debt from a consumer in
bankruptcy, but stated that it did not believe the Bankruptcy Code would prevent a
servicer from sending a consumer a statement on the status of the mortgage loan. The
Bureau further specified that the final rule allows servicers to make changes to the

“Servicer” is defined for purposes of § 1026.41 as including the creditor, assignee or servicer. To
increase readability, this interim final rule also uses the term servicer in the preamble to describe those
same entities covered by § 1026.41.
31
The Bureau has addressed the concern about the relationship between the periodic statement
requirements and the FDCPA in CFPB Bulletin 2013-12, available at
http://files.consumerfinance.gov/f/201310_cfpb_mortgage-servicing_bulletin.pdf.
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periodic statement they believe are necessary when a consumer is in bankruptcy.
Specifically, servicers may include a message about the bankruptcy and alternatively
present the amount due to reflect payment obligations determined by the individual
bankruptcy proceeding.
After publication of the final rule, industry stakeholders expressed more detailed
concerns to the Bureau about providing periodic statements to consumers under
bankruptcy protection. The Bureau received comments on this issue in response to its
proposed rules published on May 2, 2013, and July 2, 2013, even though those proposed
rules did not address periodic statements provided to consumers in bankruptcy. One
commenter expressed support for the Bureau’s suggested message language as a way to
satisfy the requirements of § 1026.41 and bankruptcy law. Most of the commenters,
however, expressed continued concerns about potential conflicts with bankruptcy law and
indicated that the periodic statement would need to be redesigned for consumers in
bankruptcy.
In addition, the Bureau has received numerous specific guidance questions and
requests for clarification about how to reconcile the periodic statement requirements in
the final rule with various bankruptcy law requirements. Industry stakeholders have
expressed concerns that bankruptcy courts, under certain circumstances, may find
servicers in violation of an automatic stay32 or discharge injunction33 if servicers provide

See 11 U.S.C. 362(a)(6) (prohibiting “any act to collect, assess, or recover a claim against the debtor that
arose before the commencement of the case under this title”).
33
See 11 U.S.C. 524(a)(2)-(3) (discharge “operates as an injunction against the commencement or
continuation of an action, the employment of process, or an act, to collect . . . .”); but see 11 U.S.C. 524(j)
(exception from 11 U.S.C. 524(a)(2) injunction for “an act by a creditor that is the holder of a secured
claim, if—(1) such creditor retains a security interest in real property that is the principal residence of the
debtor; (2) such act is in the ordinary course of business between the creditor and the debtor; and (3) such
act is limited to seeking or obtaining periodic payments associated with a valid security interest in lieu of
pursuit of in rem relief to enforce the lien.”).
32

107

a periodic statement, whether or not it includes a disclaimer.34 They have asked for
guidance on whether and how servicers would be able to permit consumers to request that
they receive no more statements. Bankruptcy trustees raised similar concerns that
sending a periodic statement designed to communicate information that does not
recognize the unique character of the Chapter 13 treatment of mortgages in default may
arguably violate the automatic stay.
Industry stakeholders have also asked how to comply with several disclosure
requirements in the periodic statement under specific circumstances that can arise
depending on the type of bankruptcy proceeding. For example, the Bureau received
questions from industry and bankruptcy trustees about possible consumer confusion
depending on what “amount due” and “payment due date” servicers would disclose in a
Chapter 13 case that has different pre-petition arrearage cure payments and post-petition
monthly payments, which may be due on different dates. Servicers also expressed
concern about how to fulfill the servicing rules’ requirements in a way that did not
confuse consumers with regard to their status in bankruptcy and the fact that servicers
were not attempting to collect on accounts. Bankruptcy trustees also raised concerns
about the likelihood of servicers providing information that will be confusing to
borrowers/debtors, debtor attorneys, and even courts and trustees. In addition, the Bureau

34

See, e.g., In re Brown, 481 B.R. 351, 361 (Bankr. W.D. Pa. 2012) (Statements without a bankruptcy
disclaimer sent after a Chapter 7 discharge of the mortgage debt that “provide the amount of the payment
and when it is due, a late charge if the payment is not received by a certain date, and the past due amount”
were found to “seek payment from the Debtor and violate the discharge injunction.”); In re Joens, No.
0302077, 2003 WL 22839822 at *2 (Bankr. N.D. Iowa Nov. 21, 2003) (Statements including a bankruptcy
disclaimer sent to debtors in a Chapter 7 case who stated their intent to surrender the home violated the
automatic stay. “Only if a Chapter 7 debtor’s statement of intention indicates the intent to continue to make
payments and retain property may a creditor continue to send monthly statements postpetition.”); In re
Draper, 237 B.R. 502, 506 (Bankr. M.D. Fla. 1999) (Statements including a bankruptcy disclaimer sent to
a debtor in a Chapter 13 case violated the automatic stay because “[t]he only credible reason to send such
invoices on a monthly basis is to try to collect payments from debtors protected by the automatic stay.”).
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received requests to delay the effective date of the periodic statement requirement with
respect to consumers in bankruptcy and to exclude those consumers from the periodic
statement requirements.
Based on the detailed questions received, the Bureau believes that the potential
interactions between the § 1026.41 periodic statement requirements and bankruptcy law
requirements can be highly varied and complex. The Bankruptcy Code itself provides a
robust set of consumer protections for debtors, including oversight of debt repayment
plans, where applicable. However, whether any periodic statement provided may violate
an automatic stay or discharge injunction are fact-specific inquiries and can vary
depending on the Chapter of the Bankruptcy Code at issue, the intention of the debtor to
retain the property, and the frequency and detailed contents of the periodic statement
provided.35

35

Compare, e.g., In re Zotow, 432 B.R. 252, 259-60 (B.A.P. 9th Cir. 2010) (Notice to debtors showing an
increase to postpetition mortgage payments to reflect prepetition escrow arrears “was informational in
nature and thus not in violation of the stay . . . . First, [it] was not in the nature of an invoice . . . . Second,
[the creditor] did not send the Notice with a payment coupon or envelope . . . . Third and last, [the creditor]
sent a single Notice . . . prior to confirmation of Debtors’ Chapter 13 plan.”); and Pearson v Bank of
America, No. 3:12-cv-00013, 2012 WL 2804826, at *6 (W.D. Va. July 10, 2012) (Statements with
bankruptcy disclaimers did not violate the Chapter 7 discharge injunction even though the statements also
provided “principal balances, estimated payments, payment instructions, information on how [the creditor]
will post any payments made, and other remarks that could surely be construed, by themselves, as attempts
to collect an already-discharged debt.”); with, e.g., In re Cousins, 404 B.R. 281, 284, 288 (S.D. Ohio 2009)
(Statements with the past and current balance, “voluntary payment coupon,” and bankruptcy disclaimer
sent to the debtor whose Chapter 13 plan provided for mortgage payments through the trustee violated the
automatic stay. “The fact is that statements containing conflicting information like those allegedly sent in
this case may be confusing to a debtor. Although the document states that it is an account statement for
informational purposes only, it also includes a ‘current balance’ and a payment coupon.”); In re Draper,
237 B.R. 502, 506 (Bankr. M.D. Fla. 1999) (Statements including the amount due, a detachable payment
coupon, return envelope, and bankruptcy disclaimer sent to a debtor in a Chapter 13 case whose plan
provided for the cure of defaults under his mortgage debt violated the automatic stay because “[t]he only
credible reason to send such invoices on a monthly basis is to try to collect payments from debtors
protected by the automatic stay.”). See also n re Connor, 366 B.R. 133, 134-38 (Bankr. D. Haw. 2007)
(Statements with the principal balance, amount due, instructions on how to make a payment, a perforated,
detachable payment coupon, return envelope and bankruptcy disclaimer did not violate the automatic stay
while the Chapter 13 plan was pending but did violate the automatic stay once the debtor converted to
Chapter 7 and stated his intent to surrender the property. “In order to formulate a confirmable chapter 13
plan, [the debtor] needed to know the amount of his mortgage arrears and current payments . . . . After [the
debtor] converted his case to chapter 7 and stated his intention to surrender the mortgaged property, . . .
[he] no longer needed to know the status of the mortgage payments. The only purpose for sending the
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In addition, when a consumer is under bankruptcy protections, the benefits of
periodic statements may depend on the context. The Bureau has indicated that servicers
may take a flexible approach in complying with § 1026.41 for consumers in bankruptcy.
However, without providing additional guidance about how servicers can tailor their
periodic statements to communicate effectively the status of a consumer’s loan in light of
the bankruptcy, it is not clear whether a servicer’s tailored periodic statements would
provide a meaningful benefit for that consumer in the form of useful information.
Indeed, the statements could provide that consumer with information that may be
confusing.
The Bureau believes that further study of these issues is warranted but cannot be
concluded quickly enough to provide further calibration of the requirements before
January 2014. Therefore, the interim final rule exempts servicers from the requirements
of § 1026.41 for a mortgage loan while the consumer is a debtor in bankruptcy.
However, the Bureau is not taking any position on whether periodic statements generally
may violate an automatic stay or discharge injunction and does not discourage servicers
who send tailored periodic statements or communications to consumers in bankruptcy
from continuing such communications so far as bankruptcy law permits. The Bureau still
believes that some consumers facing the complexities of bankruptcy could benefit from
receiving information in some tailored form of a periodic statement that is appropriate to
their circumstances.

monthly statements after that point was to induce [the debtor] to make payments on a prepetition debt
which was dischargeable and has now been discharged.”).
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The interim final rule also adds new commentary to § 1026.41(e)(5). Comment
41(e)(5)-1 clarifies that the exemption begins once a petition has been filed commencing
a case under Title 11 of the United States Code in which the consumer is a debtor.
Comment 41(e)(5)-2 clarifies that with respect to any portion of the mortgage debt that is
not discharged, a servicer must resume sending periodic statements in compliance with §
1026.41 within a reasonably prompt time after the next payment due date that follows the
earliest of any of three potential outcomes in the consumer’s bankruptcy case: (i) the case
is dismissed, (ii) the case is closed, or (iii) the consumer receives a discharge under 11
U.S.C. §§ 727, 1141, 1228, or 1328. However, this requirement to resume sending
periodic statements does not require a servicer to communicate with a consumer in a
manner that would be inconsistent with applicable bankruptcy law or a court order in a
bankruptcy case. To the extent permitted by such law or court order, a servicer may
adapt the requirements of § 1026.41 in any manner believed necessary. The periodic
statement is not required for any portion of the mortgage debt that is discharged under
applicable provisions of the U.S. Bankruptcy Code. If the consumer’s bankruptcy case is
revived—for example if the court reinstates a previously dismissed case, reopens the
case, or revokes a discharge—the servicer is again exempt from the requirement in §
1026.41. Comment 41(e)(5)-3 clarifies that the exemption applies when any consumer
who is among the joint obligors with primary liability on the transaction is a debtor in
bankruptcy.
For the reasons discussed, the Bureau is providing this exemption at this time,
particularly because of the complex compliance concerns and the impending effective
date of the 2013 TILA Servicing Final Rule. The Bureau will continue to examine this
issue and may reinstate a periodic statement requirement with respect to consumers in
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bankruptcy, but it will not reinstate any such requirement without notice and comment
rulemaking and an appropriate implementation period. The Bureau solicits comment on
the scope of the exemption, the triggers for meeting the exemption and having to resume
sending periodic statements, and how the content of the periodic statement might be
tailored to meet the particular needs of consumers in bankruptcy. The Bureau also seeks
comment on other factors it should take into consideration in determining whether to
reinstate any type of periodic statement requirement with respect to consumers in
bankruptcy.
Legal Authority. The Bureau uses its authority under TILA sections 105(a) and
(f) and Dodd-Frank Act section 1405(b) to exempt servicers from the requirement in
TILA section 128(f) to provide periodic statements for a mortgage loan while the
consumer is a debtor in bankruptcy and to adopt related official Bureau interpretations in
Supplement I to Part 1026. For the reasons discussed above, the Bureau believes this
exemption is necessary and proper under TILA section 105(a) to facilitate compliance.
In addition, consistent with TILA section 105(f) and in light of the factors in that
provision, the Bureau believes that imposing the periodic statement requirement for
consumers in bankruptcy may not currently provide a meaningful benefit to those
consumers in the form of useful information. Consistent with Dodd-Frank Act section
1405(b), the Bureau also believes that the modification of the requirements in TILA
section 128(f) to provide this exemption is in the interest of consumers and in the public
interest.
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