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Introduction
Cross Border Cases Have Gone To The UK
• Telecolumbus

• La Seda
• MetroViscaya
Key:

Choice of law provisions in Credit Agreements often can be amended with less than unanimity – i.e.
51% or other required lender percentage

English Perspective:
• If affected creditors have agreed to English law, then subjecting them to an English law proceeding does not
offend or violate concepts of due process and is in accordance with the E.U. Enforcement Regulation. The
E.U. Insolvency Regulation is not relevant.
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I. Proposed Reform of EC Insolvency Regulation
• December 2012 EU Commission published proposal to amend EC Regulation
• Revised proposals published in December 2013 which would:

• Remove out of court proceedings from scope of regulations
• Provide 3 month look back period for COMI
• Introduce concept of a group co-ordinator where insolvency proceedings are taking place in respect
of more than one group company
• Revised proposals contain various inconsistencies which now need to be resolved. Now unlikely that any
reform will be introduced until 2017

NYI-4607669v3

4

II. Legislative Changes in Europe
(a)

Revised German Insolvency Law

• On 1 March 2012, the new Insolvency Act became effective.
• The new law strengthens creditors’ rights through:
• Early establishment of creditors’ committee, and
• Creditors’ ability to influence the appointment of insolvency administrator.
– This facilitates prepackaged asset sales.
– Administrator usually complies with committee resolutions (otherwise risk of personal liability).
• Self-administration is promoted:
– Higher probability of a debtor-in-possession scenario under court and insolvency trustee
supervision
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– Three-month period to prepare restructuring plan, during which a stay of enforcement actions
applies (except for enforcement over real property)

• The new law facilitates debt-for-equity swaps under a plan.
• Result: the law increases predictability for stakeholders.
• On 3 January 2013, draft legislation was proposed for coordinated insolvency proceedings for affiliated
entities.
• Would provide for joint-administration in single insolvency court with single administrator, single
creditor committee and joint plan.
• Currently, companies accommodated on an individual basis.
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(b) Italian Insolvency Law: Recent Changes
• Italian Decree dated 22 June 2012 amended portions of the Italian Insolvency Act. The decree was
approved by Parliament on 3 August 2012.
• Two major pre-insolvency proceedings were amended:
(1) Article 160 governing arrangement with creditors (Concordato Preventivo)
– Faster, easier access to concordato preventivo that was reformed in accordance with chapter

11 principles
– Provisions for debtor to continue as a going concern
– Enhanced protection to new financing granted in connection with restructuring proceedings
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(2) Article 182-bis governing the debt-restructuring agreement
– Amendments to the provisions regulating the repayment of nonconsenting creditors under an
Art. 182-bis Agreement
• The new law also includes refinements to:
• The automatic stay procedures,
• The voting procedures on a reorganization plan, and
• Financing procedures: the new rules are designed to encourage interim financing.
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(c) Spanish Insolvency Law: Recent Changes
• On 8 March 2014, significant changes to the Spanish Insolvency Act became effective.
• The Act now contains an improved legal framework for refinancing agreements through the following
amendments:
• Stay of secured creditors’ enforcement actions was extended from pre-insolvency proceedings to
assets required for debtor’s business operations
– Does not apply to public debt or where collateral is shares in a SPV holding company
• Administrative expense priority for new monies
• New safe harbor for refinancing agreements removes
claw-back risks
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•

New rules governing priority of related party claims
– No subordination (in subsequent insolvency) of debt held by holders of equity that obtained
equity in a debt-for-equity swap

• Personal liability for equity holders that unreasonably reject a debt-for-equity swap if debtor later
becomes insolvent
• Relaxation of certain voting thresholds and procedures so that refinancing agreement can be easier
approved.
• The law also contains exemptions from the rules governing takeover bids where a controlling stake is
acquired by a debt-for-equity swap
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(d) French Insolvency Law: Recent Changes
• The new rules apply to proceedings filed after 1 July 2014.
• Focus on mediation and pre-insolvency conciliation
• Asset transfer now allowed during conciliation proceedings under supervision of conciliator
– Asset pre-packs can be negotiated during conciliation and finalized thereafter
• New money provided during conciliation considered
“off plan,” not subject to plan repayment schedule
• Contractual clauses that penalize debtor are considered invalid
• Increased creditor rights and powers in existing “accelerated financial safeguard proceedings” which enable
the implementation of prepackaged plans
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• A new “accelerated safeguard proceeding” is available to operating companies with non-financial
creditors (e.g., employees, vendors, landlords)
• The new law gives creditors more rights and powers:
• Court-appointed representative of shareholders can vote in the shareholders’ place, facilitating
recapitalizations of companies subject to reorganization proceedings
• Certain creditors can submit competing plans
•

Voting and subordination agreements enforced in interim proceedings

• Relaxation of mandatory immediate payment to trade creditors in safeguard proceedings
• Improves efficiency and speed of liquidation proceedings
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III. France Update
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Cessation of Payments

Confidential Procedures without
Suspension of the Proceedings

Before Cessation of
Payments

Eight Insolvency Proceedings

Within 45 days after Cessation of Payments

Ad hoc
Mandate

Request of the
Debtor

Term fixed by the order appointing
the mediator

Agreement between debtor and
the third parties

Term fixed by
the agreement

Term max

Conciliation
Procedure

Request of the
Debtor

Agreement
between
debtor and the
third parties

4 + 1 months

Court Acknowledgment of the
agreement (non public)
Term fixed by
the agreement

Court Approval of the agreement
(public)

Publicity

Agreement between
debtor and the third
parties

Anticipated Safeguard Procedure
Term fixed by
the agreement

Public Procedures with Suspension of the Proceedings

Anticipated Financial Safeguard
Procedure
Safeguard
Procedure

Request of the
Debtor

Reorganization
Procedure

Committees of Creditors

- Request of the debtor
- Public Prosecutor

Safeguard Plan

Reorganization Plan
Committees of Creditors

- Third Party Creditor

Sale Business Plan

Liquidation
Procedure

- Request of the Debtor

Sale Business Plan

- Public Prosecutor
- Third Party Creditor

Sale of Isolated Assets
Personal Recovery
Procedure
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Request of the debtor
after the public
Prosecution’s advice

4 months

Closure of the Procedure
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Term of the plan :
maximum 10 years

Term of the plan :
maximum 10 years

2013: High Profile Lender-Led Restructurings
• SAUR:
• July 26, 2013: HIME (holding) and SAUR can reduce 50% of their EUR 1,8 billion
indebtedness in conciliation proceedings
• October 8, 2013: New money of EUR 200m from the senior lenders

• CPI:
• August, 2013: following a debt equity swap of EUR 21m, the lenders of CPI became its
major shareholders

• Terreal:
• July 11, 2013: Terreal can reduce its indebtedness from EUR 486m to EUR 300m in
conciliation proceedings. Senior lenders become majority shareholders
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Lender-Led case: Frans Bonhomme
•

In 2005: Frans Bonhomme was acquired by Cinven for EUR 900m, of which EUR 775m of debt

•

From 2005 to 2011: market losses, declining business and difficulties in debt repayment

•

December 2009: first breach of covenants when leverage hit 8,7 x gross operating incomes
against 8,1 test

•

During 2011: after a one year negotiation between Cinven and the banking pool, an agreement was
reached:
•
•
•
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Some of the shareholders left (BNP, Sogé, LCL)
Subordinated lenders converted their claims into bonds with share warrants attached
Senior lenders granted a grace period up to four years
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Lender-led case: Frans Bonhomme (Cont’d)
•

February 2013: second breach of covenants: debt equal to 9,7 x gross operating incomes
instead of the ratio 9,5 required by the banks

•

A moratorium is granted up to 31 December 2014 in order to renegotiate the debt structure

•

During 2013: purchase of the major part of the outstanding debt (EUR 640m) on secondary market
by Centerbridge Partners and Angelo Gordon

•

Agreement being negotiated (the closing is currently taking place):

NYI-4607669v3

•

Cinven agrees to relinquish the control of Frans Bonhomme and does not plan to re-inject
cash in the business; and

•

Frans Bonhomme reduces debt by 50% to less than EUR 300m as Centerbridge Partners
becomes largest stakeholder thanks to a significant debt for equity swap.
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The on-going reform and its new solutions
•

A law reform ordinance is under way since an authorisation law was been adopted on 2 January 2014

•

As a result, the French bankruptcy system should become more creditor friendly:

Creditors will be able to prepare their own restructuring plans and submit
them for approval to other creditors in competition with the restructuring
plan of the management

In reorganisation proceedings, the bankruptcy court will have the power to
order the sale of the controlling shareholders’ shares

In reorganisation proceedings, the bankruptcy court will have the right to
appoint a legal representative to vote the shares in general meetings (e.g.,
approval of the debt-equity swap by the shareholders): towards a
cramdown of the shareholders!
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The on-going reform and its new solutions (Cont’d)
•

However, the reform does not change the composition of the creditors' committees:

•

There are still three committees: credit institutions’ committee, suppliers’ committees and
bondholders’ general meeting

•

•

The government declined to merge the credit institutions’ committee and the bondholders’ meeting

The vote is still maintained at the majority of 2/3 in value. However there is a risk that the court appointed
officials will reduce the 2/3 qualified majority to a simple majority: the cramdown of the creditors may
become more difficult.
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IV. German Cross Border Cases of Note
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Apcoa I
Eurazeo
Partners SCA,
SICAR

LH Apcoa SAS

83.3 %

APCOA
Group GmbH

16.6 %

95.9 %

APCOA
Parking
Holdings GmbH
100 %
APCOA
Parking
Holdings (UK) Limited

100 %

100 %

APCOA
Holding
Italia S.r.l.

APCOA
Parking AG
(Germany)
100 %
APCOA
Parking
Deutschland GmbH
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Other Country
Companies

APCOA I (Cont’d)
•

Alternative 1: Consensual restructuring in accordance with company proposal
•

implementation requires consent of different classes of lenders;

•

sustainable debt at Opco level after hive-up of debt;

•

hived-up debt at Luxco 2 – level structurally subordinated and non-recourse to Opco;

•

upstream payments from Opco subject to capital maintenance / corporate benefit rules of relevant
Opco jurisdiction;

•
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any further debt restructuring most likely at Luxco level.
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APCOA I (Cont’d)
•

Alternative 2: No consensual restructuring achieved
•

senior debt matures on 25 April 2014;

•

possible duty of management of German obligors to file for insolvency before then (over-indebtedness);

•

German insolvency proceedings over insolvent German obligors unless COMI shifted; and

•

Impact of a scheme of arrangement under English law?
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Nextira One
•

Pan-European telecommunication services and software / hardware provider (former Alcatel e-Business
division)

•

Significant losses of NextiraOne Deutschland GmbH for number of years

•

Out-of-court restructuring not achievable, NXO decided on insolvent restructuring under new German
“protective shield” rules

•

Cornerstones of restructuring concept agreed with major creditors

•

NXO Deutschland filed for insolvency on 23 April 2012
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Nextira One (Cont’d)
•

•

Insolvency court
•

passed self-administration order leaving management in charge;

•

appointed NXO‘s nominees as trustee (supervisory function only);

•

and as creditors‘ committee members;

•

granted NXO period of 3 months to prepare plan of restructuring; and

•

ordered a stay of debt enforcement measures by creditors.

Government subsidies financed employees‘ salaries and wages for 3 months
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Nextira One (Cont’d)
•

Insolvency proceeding commenced on 1 June 2012

•

Plan of restructuring approved by creditors

•

NXO Deutschland exited insolvency proceeding after 2 months on 6 August 2012

•

End of 2013 / beginning of 2014 private equity owners sold NXO Deutschland and other companies of
the group to strategic investor Dimension Data
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Auto Teile Unger (“ATU”)

Group structure prior to administration
• A.T.U. is a German auto-repair company, owned by private equity group KKR
(the “Existing Shareholder”).
• The A.T.U. group’s four principal financing liabilities were:
• the revolving credit facility ("RCF") of €45 million;

Existing
Shareholder

• the interim credit facility ("ICF") of €25 million;
• the senior notes of €450 million; and

ATU
(Geman entity)

• the junior notes of €150 million.
Christophorus 3
Limited

– None of the loan documents were governed by English law.
• The A.T.U. group intercreditor agreement was governed by English law.

• Previously successful routes into a UK process for a German debtor have
been to switch the COMI of the insolvent company to England. However,
A.T.U’s COMI is in Germany and there were no grounds to file for
administration in the English courts.
• The A.T.U. group used a novel method to enable the group to enter
administration and subsequently restructuring its liabilities by way of a prepacked administration sale to a newco (in which the senior creditors held an
equity).
NYI-4607669v3
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A.T.U.
Subsidiaries

Novel Aspect to the Application
• In order to overcome the jurisdictional hurdle, the A.T.U. group put in place a "wholly artificial" construct
whereby a new English holding company (Christophorus 3 Limited)(“C3”) was incorporated and brought into
the A.T.U. group structure as a wholly owned subsidiary of A.T.U.
• C3 was subsequently “flipped up” to be a subsidiary of the Existing Shareholder (this additional step was
inserted to ensure that C3 was an obligor at all times under the existing senior finance documents).
• The High Court found that it had jurisdiction to hear the matter because there was sufficient proximity to the
English courts since the intercreditor agreement was governed by English law, and C3 was an English
company. The fact that C3’s COMI was not in England was not decisive.
• The subsequent pre-packaged administration proposal was to sell the shares held in A.T.U. by C3 (in
administration) to a Newco owned by the senior secured creditors (and new money investors).
• The ability of the administrators to sell the shares free of all security and other interests was governed by
the release clause in the intercreditor agreement.
• At the hearing, the Court accepted that other than putting the A.T.U. group into a formal liquidation process
the appointment of administrators to C3, and the subsequent restructuring plan, was "the only game in
town". Evidence was pleaded showing that previous marketing and refinancing exercises had failed.
• The court accepted the view that the management and advisers of the A.T.U. group had “cleverly devised”
the structure so as to achieve the purpose of the release clause, which was to provide the best result for
creditors in an insolvency. In this case, that meant filing for administration in the English courts.
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Creditor positions
Junior noteholders
• The junior noteholders were "out of the money" : on any form of insolvency or sale, they would not receive a return
on their investment. This was accepted by the court and no recovery was made the junior noteholders.
• This was corroborated by various marketing and refinancing exercises undertaken by JP Morgan and Goldman
Sachs on behalf of A.T.U. that all subsequently failed.
• Lazard reported that A.T.U’s enterprise value was lower than the amount currently owed to its creditors, making it
insolvent. A return on liquidation exercise carried out showed that whilst on a formal liquidation the senior
noteholders would receive a 3.72% return, on a pre-packed administration the return for the senior noteholders
would be 4.85%.
Senior noteholders
• 93.2% of the senior noteholders consented to the restructuring and the non-consenting noteholders were offered
take up rights (in respect of the equity and new money) for a short period after the restructuring.
• The release clause was crucial to the administrators’ ability to achieve the sale of the shares in C3 and effecting
the debt for equity swap (effectively "dragging along" the non-consenting senior noteholders).

• Counsel for A.T.U. successfully argued for a commercially rational reading of the release clause, which allowed
A.T.U. to be sold clear of all of its liabilities. It is worth noting that no creditor opposed the application in court.
• The case again illustrated the importance of correctly drafted intercreditor agreements in European restructurings.
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Principal Steps of Restructuring
(a)
(b)
(c)
(d)
(e)

(f)
(g)

(h)
(i)

(j)
(k)

C3 was incorporated in England as a subsidiary of A.T.U. C3 accedes as an obligor under the existing senior
finance documents.
The ownership of C3 is transferred to the existing shareholder (KKR). (Note: step 1 was required to ensure that
C3 became an obligor under the finance documents.
KKR then transferred the shares of A.T.U. to C3 for nominal consideration.
ATU then sought consents to the restructuring process from holders of the existing senior notes. The consenting
noteholders are invited to participate in the new money investment.
Following A.T.U’s default under the Senior Notes Indenture, the consenting noteholders accelerate the senior
notes and instruct the trustee to demand C3 to repay the liabilities outstanding. Upon making the demand, C3 was
insolvent providing the grounds for filing for administration in the English courts.
The administrators were appointed to C3 by court order.
The consenting noteholders (representing a senior majority) instructed the trustee to instruct the security agent to
request that the administrators dispose of the assets of C3 (being the shares in A.T.U.) to Bidco by way of the
administration sale.
Pursuant to the administration sale, the existing RCF and ICF debt were repaid.
In accordance with the intercreditor agreement, the consenting noteholders instructed the trustee to instruct the
security agent to effect a release whereby all the existing liabilities (including all existing senior and junior notes)
and transaction security was released.
Consenting noteholders received their Cayco shares and Holdco preference shares, effectively concluding the
debt for equity swap in respect of the senior notes.
The non-consenting shareholders were offered a “catch-up right” to participate in the new equity and new money.
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Final Group
Structure
Eligible Holders

New Money Investors

Existing Shareholder

Cayco Ordinary Shares
92.15%

Cayco

Cayco
Ordinary
Shares
4.85%
€157.5m
Holdco “A”
Preference
Shares

Cayco Ordinary
Shares
3.00%

Holdco “B” Preference
Shares

100% Ordinary Shares

The senior notes were
exchanged in their entirety on a

Holdco

pro rata basis into:
New Senior Notes
€109m

(a) up to 4.85% of ordinary
Bidco

shares in Cayco; and
(b) cumulative preference shares

New Super Senior RCF (€25m)
undrawn at closing

A.T.U.

with an aggregate liquidation
preference of €157.5 million (to

rank ahead of the ordinary
New Super Senior Term Loan
(€50m) fully drawn at closing
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shares above).

V. Spain Update
• Legal system and advisors have not adapted to new world
• Very debtor friendly for hold up value
• Split between Barcelona and Madrid courts
• Increasingly hostile/ignorant press – funds now routinely called “vulture funds”
• Costly/bureaucratic to do deals – RE taxes, notarial closings
• Incumbent equity have hold up value, e.g.
• Marme
• Codere

NYI-4607669v3

32

• Offshore Holdco’s could fix some problems
• Samos
• But pressure to not use Luxco’s on new deals
• Alteco and Mag Import cases
• Trends
• Portfolio for yield; senior debt for yield
• Near maturity loan buy outs (Codere, Marme, structured real estate)
• Drawn out/uncertain restructurings
• Return of “old” structures on new financings; local banks happy to accept risks
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VI. Foreign Restructuring Plans and U.S.
Stakeholders
• Rede Energia SA: Brazilian restructuring applies to U.S. noteholders even though they were treated less
favorably than under U.S. chapter 11 (Bankr. S.D.N.Y. Aug. 27, 2014)
• Vitro: Mexican bankruptcy plan that failed to substantially comply with U.S. order of distribution not
enforced in U.S. (5th Cir. Nov. 28, 2012)
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