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Spoliation and Sanctions
Quintus Corp. v. Avaya, Inc. (In re Quintus Corp.), 353 B.R. 77 (Bankr. D. Del. 2006).
Plaintiff was a chapter 11 trustee who filed an adversary proceeding against a defendant that
acquired substantially all of the assets of the debtor. The adversary proceeding concerned the
defendant’s failure to pay certain liabilities allegedly assumed under an asset purchase agreement
with the debtor. In addition to seeking summary judgment on its claims, plaintiff also sought
judgment as a sanction for defendant’s failure to maintain accounting ledgers, vendor files, and
other electronically stored information relevant to the liabilities. Defendant opposed the request
for sanctions arguing that the records were not destroyed with an intent to suppress the truth and
that plaintiff was not prejudiced. The court disagreed. While it determined that the purpose of
the destruction was to create more computer storage space and not to eliminate evidence, it found
defendant’s conduct sufficient to justify sanctions. The court noted that at the time of the
destruction, defendant was under a contractual duty to maintain the records and that the
defendant should reasonably have anticipated litigation regarding the unpaid liabilities. Because
the court found that the destroyed records were critically important and went to the “heart” of the
trustee’s suit, it concluded that the most severe sanction of entry of judgment against the
defendant was warranted. Alternately, the court reasoned that even a lesser sanction of an
adverse inference instruction would lead to such a judgment because the inference would
establish plaintiff’s claim that the disputed liabilities were owed.
Shaw Group, Inc. v. Next Factors, Inc. (In re Stone & Webster, Inc.), 359 B.R. 102 (Bankr. D.
Del. 2007).
In this adversary proceeding, the court rejected defendant’s request for sanctions for the alleged
spoliation of two categories of documents. With respect to the first category, the court
determined that there was not sufficient evidence to conclude that any such documents ever
existed. With respect to the second category, the court noted that they were destroyed in the
ordinary course of business pursuant to the plaintiff’s normal document retention policy before
any duty to preserve them was triggered. The court also found that defendant was not prejudiced
by any alleged failure to preserve. Accordingly, it denied the request for sanctions.
United States v. Krause (In re Krause), 367 B.R. 740 (Bankr. D. Kan. 2007).
In this adversary proceeding, the court sanctioned a defendant for intentionally deleting
electronically stored information by running a “wiping program” before turning over two
computers for inspection to a chapter 7 trustee. The court noted that the “deliberate and
intentional use of a wiping software program . . . and the timing of its use further leads the Court
to the inescapable conclusion here that [defendant] willfully and intentionally destroyed
electronically stored evidence.” Noting the high degree of culpability and the extreme prejudice
to the trustee, the court ordered entry of partial default judgment as a sanction. Regarding the
degree of culpability, the court observed that defendant’s “willful misconduct with respect to the
spoliation of electronic evidence and turnover of his computers cuts to the heart of a chapter 7
bankruptcy debtor's duties, far more onerous than those of a litigant involuntarily snarled in civil
litigation. The Bankruptcy Code and Rules are designed to prevent, not foster, a game of ‘hide
the pea’ with the Trustee.”
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Grochocinski v. Schlossberg (In re Eckert), 388 B.R. 813 (Bankr. N.D. Ill. 2008), aff’d 402 B.R.
825 (N.D. Ill. 2009).
In an adversary by a trustee against a defendant who was a transferee of real property from the
debtor, the court determined that the debtor engaged in “intentional spoilation of . . . electronic
data from his computers in violation of the Court's protective order.” As a sanction, the “facts as
alleged by the Trustee relating to [defendant] were taken as proof against him” and the defendant
was precluded from offering testimony or other evidence in opposition. The court also awarded
monetary sanctions for fees and computer expert costs. The district court upheld the sanction,
finding that defendant acted in bad faith by using a disk cleaning program on several computers
and overwriting thousands of files after a duty to preserve electronically stored information had
attached.
Springel v. Prosser (In re Prosser), 2009 Bankr. LEXIS 3209 (Bankr. D.V.I. Oct. 9, 2009).
The court considered a chapter 7 trustee’s objections to a debtor’s claimed exemptions pursuant
to section 522 of the Bankruptcy Code. Among many other instances of pervasive misconduct
and failures to disclose information, the court found that the debtor had ordered an employee to
destroy certain computer hard drives in an effort to frustrate and delay the bankruptcy process.
The court relied on the report of a forensic examiner who examined replaced hard drives and
compared them against purported copies. Based on the debtor’s failure to turn over
electronically stored information and efforts to destroy the hard drives (in addition to much other
misconduct), the court disallowed all of the debtor’s claimed exemptions.
In re Global Technovations, Inc., 431 B.R. 739 (Bankr. E.D. Mich. 2010).
This was an adversary proceeding asserting fraudulent transfer claims where plaintiff sought to
avoid certain transfers made in connection with a stock purchase transaction. Defendant argued
that plaintiff permitted the destruction of electronically stored information relevant to the claims
and sought sanctions. The court decline to grant terminating sanctions or an adverse inference
instruction, concluding that in the Sixth Circuit such sanctions required a finding of bad faith
(and not mere negligence), which was unwarranted under the facts. The court also declined to
order monetary sanctions, concluding that the loss of electronically stored information was not
due to plaintiff’s negligence, gross negligence, or bad faith but rather to factors outside plaintiff’s
control. The court also concluded that defendants had failed to demonstrate that they were
prejudiced by the absence of the electronically stored information, making sanctions
inappropriate.
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Inadequate or Incomplete Production
Oscher v. Solomon Tropp Law Group, P.A. (In re Atl. Int'l Mortg. Co.), 352 B.R. 503 (Bankr.
M.D. Fla. 2006).
In this adversary proceeding, the trustee filed a motion for sanctions and requested default
judgment based on defendant’s repeated failures to turn over electronically stored information
and its other discovery misconduct. In response to prior motions, the court appointed an
independent computer expert to examine defendant’s electronic records systems. That
examination revealed that defendant had failed to turn over responsive electronically stored
information. The court concluded that entry of default judgment as a sanction was “too drastic
an action under the facts presented in the hearing” and instead ordered monetary sanctions
against both defendant and its counsel.
McCarty v. Global Fin. Solutions, LLC (In re Simonson), 2008 Bankr. LEXIS 2936 (Bankr.
W.D. Wash. Oct. 27, 2008).
In this adversary proceeding, the court awarded monetary sanctions against counsel for the
defendants for withholding emails and other documents and for producing altered documents.
The court concluded that there was no need to analyze the issues under Rule 37 or its inherent
powers because sanctions were warranted under Rule 26(g). No sanctions were requested or
awarded against the defendants themselves.
Roberts v. Debusk (In re Debusk), 2008 Bankr. LEXIS 4662 (Bankr. E.D. Tenn. Aug. 19, 2008).
In this adversary proceeding, the court denied debtor’s discharge where the trustee established
that defendant did not produce “adequate records, intentionally made false statements under oath,
and has not sufficiently explained the dissipation of assets prior to his bankruptcy filing.” The
court rejected the defendant’s argument that the effects of an alleged computer virus prevented
him from producing records relating to the operation of his sole proprietorship and his gambling
winnings. The court noted that “[w]hile it is a common occurrence for computers to crash and
records to be lost” that did not excuse the debtor from obtaining the information from other
sources or making appropriate disclosures to the trustee.
Chrysler Financial Services Americas LLC v. Hecker (In re Hecker), 430 B.R. 189 (Bankr. D.
Minn. 2010).
Defendant owned and operated numerous auto dealerships, car rental franchises, and other
businesses. Plaintiff was the lender to those businesses. Defendant personally guaranteed the
debt. Plaintiff obtained a judgment against defendant in state court. Subsequently, defendant
filed a chapter 7 petition and plaintiff commenced an action against defendant seeking a
determination that his debt to plaintiff was not dischargeable. Plaintiff repeatedly sought
production from defendant of electronically stored information. Among other problems and
delays, defendant contended that it could not produce much of the electronically stored
information because it was in the hands of the government following a criminal investigation. In
fact, the government did not seize computers from defendant, but only took forensic images and
the electronically stored information remained in the possession and control of defendant. After
discussion of defendant’s many delays and deficient responses to discovery requests, the court
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entered the sanction of a judgment that approximately $83 million of defendant’s debt to plaintiff
was not dischargeable.
GFI Acquisition, LLC et al. v. American Federated Title Corporation (In re A&M Florida
Properties II, LLC), 2010 Bankr. LEXIS 1217 (Bankr. S.D.N.Y. Apr. 7, 2010).
In this adversary proceeding, the court declined to order dismissal or grant an adverse inference
instruction for alleged discovery misconduct. Plaintiff’s counsel admittedly failed to turn over
thousands of emails based on his misunderstanding of the difference between live email inboxes
and archived emails. The court declined to grant dismissal as a discovery sanction noting that
the actions of plaintiff’s counsel did not rise to the level that would support that “harsh and rare”
sanction, particularly where defendant eventually obtained the requested email. Similarly, the
court declined to order an adverse inference instruction. While acknowledging that in the
Second Circuit ordinary negligence could suffice as the culpable state of mind sufficient to
support an adverse inference instruction, the court concluded it was not warranted under the
circumstances. Instead, the court ordered monetary sanctions, including the cost of bringing the
motion to compel and motion for sanctions, together with the cost of an ediscovery consultant
jointly hired by the parties.
Harmon v. Lighthouse Capital Funding, Inc. (In re Harmon), 2011 Bankr. LEXIS 323
(Bankr. S.D. Tex. Jan. 26, 2011). In this adversary proceeding, the court denied a motion for
reconsideration and upheld the sanction of deeming a particular fact established in plaintiff’s
favor. The court detailed defendant’s persistent discovery deficiencies, including the failure to
search for and produce emails, to produce a privilege log, and to produce escrow-related
documents ordered by the court. The court noted, among other things, the defendant gave
“evasive and unfounded testimony in an effort to rationalize [its] inexcusable non-production”
and failed to “search its own internal e-mail communications” or to obtain documents in the
possession of a third-party over which it had control. Based on these and other discovery
failures, the court held that a sanction deeming the existence of a critical fact (which was a
subject of the discovery) was appropriate.
In re Consol. Meridian Funds, 2013 Bankr. LEXIS 1421 (Bankr. W.D. Wash. Apr. 5, 2013).
The liquidating trustee of a group of Chapter 7 debtors filed a motion seeking to hold an audit
firm in contempt for failing to adequately respond to a subpoena issued by the trustee. The
subpoena was issued pursuant to Bankruptcy Rule 2004. The auditing firm made a production of
materials in response to the subpoena. In subsequent years, the liquidating trustee brought legal
actions against various parties, including an adversary proceeding against the auditing firm. The
trustee argued that the auditing firm’s response to the subpoena was deficient. The auditing firm
eventually produced additional information responsive to the subpoena, including emails that had
not been previously produced and materials that were obtained by forensically imaging certain
laptops. The liquidating trustee filed a motion for contempt regarding compliance with the
subpoena. The Court granted the motion and awarded costs and fees to the liquidating trustee
regarding the motion for contempt and enforcement of the subpoena but declined to award
additional monetary sanctions. In granting the motion for contempt, the Court noted specifically
that the auditing firm failed to take reasonable steps to comply with the subpoena, including by
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failing to properly implement the duty to preserve. The Court noted that it might be inclined to
agree that no formal litigation hold was required (because the auditing firm was not a defendant
at the time the Rule 2004 subpoena was issued) but nonetheless “some written notification and
instruction to those who would be required to preserve and assemble documents was not only
reasonable but warranted under the circumstances.” Among other things, the Court noted that
the failure to undertake prompt preservation efforts caused the loss of potentially relevant emails
because of the auditing firm’s automatic deletion protocol. Finally, the Court noted that it agreed
that a third party should not generally be required to undertake the cost of forensic imaging to
comply with a subpoena but noted that the deficient response in other areas could have been
avoided without substantial cost.
Duty to Preserve; Trigger
In re Kmart Corp., 371 B.R. 823 (Bankr. N.D. Ill. 2007).
The debtor and affiliates filed chapter 11 petitions in 2002. In 2003, a claimant filed certain
administrative claims for amounts owed on post-petition invoices and for breach of contract and
tortious interference. The debtor objected to the claims in 2004. In response to discovery
requests by claimant, the parties stipulated that the debtor would produce responsive documents,
including emails from its headquarters and individual store locations, in July 2005. Months after
the agreed deadline, debtor was still in the process of searching and reviewing electronic files,
including emails from current and former employees, for production. Evidence suggested that
some emails were lost or had not been produced. Claimant filed a motion for sanctions for
spoliation and violation of prior discovery orders. Claimant sought default judgment or
alternatively, an adverse inference instruction and/or monetary sanctions. Debtor argued that no
sanctions were appropriate and that any emails or other document lost during the extended search
and review period were not destroyed intentionally or in bad faith. Debtor also argued that no
duty to preserve was triggered until it filed an objection to the claims in 2004, which debtor
contended was the point at which it reasonably anticipated litigation. In response, claimant
pointed to an email in 2003 (pre-dating the filing of the administrative claims) where an
employee of debtor indicated that he expected legal action by the claimant. The court concluded
that the email of a single employee about potential litigation did not trigger a company-wide
obligation to preserve. But the court held that debtor had an obligation to preserve in June 2003
when the administrative claims were filed or a “short period thereafter.” The court reached that
conclusion “not because the claim filing date per se constitutes the latest possible trigger date, as
urged by [claimant] . . . but because the particular administrative claim filed in this case
contained sufficient information to put [debtor] on notice that litigation was likely” even prior to
the filing of an objection. In rejecting a per se rule based on the filing of a claim, the court noted
that while a proof of claim has been analogized by some courts to the filing of a complaint, it is
the filing of an objection to a claim that initiates a contested matter under applicable bankruptcy
law. Regarding claimant’s request for sanctions for the deletion of information after the trigger
date, the court held that the loss resulted from culpable “fault,” but not willfulness or bad faith
and that claimant had not demonstrated prejudice. Accordingly, the court denied the request for
default judgment or an adverse inference instruction but granted the request for attorneys’ fees.
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Form of Production
In re NVMS, LLC, 2008 Bankr. LEXIS 2674 (Bankr. M.D. Tenn. Mar. 21, 2008).
The debtor was a medical services company that previously used a particular vendor for billing
services before switching to a competitor of the vendor. The debtor sought Rule 2004 discovery
from the former vendor and requested that electronically stored billing information be produced
in native format. The former vendor objected, noting that its billing information contained
unique and proprietary information that could not be shielded if produced in native format. The
former vendor demonstrated a credible concern that the information might be shared with the
competitor. Noting the need for the electronic information and the prohibitive cost of
reproducing it from a paper production, the court ordered the production be made in native
format but entered a protective order limiting the use of the information by the debtor and
requiring the return of the information, without retention of copies, upon completion of the
review.
Sabertooth, LLC v. Simons (In re Venom, Inc.), 2010 Bankr. LEXIS 723 (Bankr. E.D. Pa. Mar. 9,
2010).
The court granted a defendant’s motion to compel production of electronically stored
information but denied the request to preclude plaintiff from offering evidence as a sanction.
The motion related to plaintiff’s failure to provide “Quickbooks” financial records in electronic
form. The court denied the request to preclude evidence as not warranted under the
circumstances where there was no willful deception or “flagrant disregard” by the plaintiff. The
plaintiff had produced some of the information in paper format. Although the electronic records
were not originally produced, plaintiff acknowledged their existence upon inquiry by defendant
and took steps to produce them. The court did award attorneys’ fees, noting that the
electronically stored information existed and was discoverable and plaintiff should have
produced it without the need for subsequent inquiry by defendant.
Jemsek v. Jemsek Clinic, P.A. (In re Jemsek Clinic, P.A.), 2013 Bankr. LEXIS 3120 (Bankr.
W.D.N.C. Aug. 2, 2013).
In this adversary proceeding, the plaintiff filed a motion seeking to compel the defendant to
provide several hundred thousand pages of previously produced discovery in native format. The
discovery was previously produced in TIFF format, some with optical character recognition
(ORC) accompanying the image files. The plaintiff had never previously requested
electronically stored information in a particular format. The Court held that where plaintiff
never specified a production format, it could not force defendant to re-produce the data in that
format now. The Court also determined that under the circumstances, given the limited claims
remaining in the case, it would not be proportional under FRCP 26 to require re-production of
the discovery again in native format. Finally, the Court rejected plaintiff’s argument that
defendant failed to produce email attachments and rejected claims concerning entries on
defendant’s privilege log.
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Privilege Issues
In re Royce Homes, LP, 449 B.R. 709 (Bankr. S.D. Tex. 2011).
This was a chapter 7 case commenced when four creditors filed a petition for involuntary relief.
The court entered an order for relief and appointed a trustee. During his investigation, the trustee
issued a subpoena to a former employee who had a significant economic relationship with the
debtor. In responding to the subpoena, the former employee claimed privilege over numerous
email communications with attorneys. Among its other reasons for rejecting the privilege claim,
the court determined that the former employee’s privilege log was deficient, stating that
“[j]otting down ‘e-mail’ next to ‘attorney-client privilege’ – which is basically what [former
employee] did for every single entry – is devoid of any real evidentiary substance.” The court
also held that the trustee (as the representative of the estate), not the former employee, controlled
the privilege over emails sent and received in his capacity as a representative of the debtor.

Proportionality
Goldberg v. Merrill Lynch & Co. (In re Jet Network, LLC), 2012 Bankr. LEXIS 3353 (Bankr.
S.D. Fla. July 23, 2012).
In an adversary proceeding involving a Chapter 7 trustee, the Court denied a motion to compel
the trustee to search a computer hard drive from the debtor, which the trustee contended
contained 185 gigabytes of data and would cost $60,000 to search. The trustee refused to
conduct any search unless the requesting party agreed to bear the cost. Without any specific
analysis of cost-shifting factors, the Court denied the motion to compel without prejudice and
required the trustee to furnish a statement indicating: 1) whether the ESI has been reviewed for
any purpose in the bankruptcy case or related adversary proceedings; and 2) if the ESI has been
reviewed, a description of the types of information contained on the hard drive.
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Federal Rules of Bankruptcy Procedure
Rule 2004. Examination
(a) EXAMINATION ON MOTION. On motion of any party in interest, the court may
order the examination of any entity.
(b) SCOPE OF EXAMINATION. The examination of an entity under this rule or of the
debtor under §343 of the Code may relate only to the acts, conduct, or property or to the
liabilities and financial condition of the debtor, or to any matter which may affect the
administration of the debtor's estate, or to the debtor's right to a discharge. In a family
farmer's debt adjustment case under chapter 12, an individual's debt adjustment case
under chapter 13, or a reorganization case under chapter 11 of the Code, other than for
the reorganization of a railroad, the examination may also relate to the operation of any
business and the desirability of its continuance, the source of any money or property
acquired or to be acquired by the debtor for purposes of consummating a plan and the
consideration given or offered therefor, and any other matter relevant to the case or to the
formulation of a plan.
(c) Compelling Attendance and Production of Documents. The attendance of an entity for
examination and for the production of documents, whether the examination is to be
conducted within or without the district in which the case is pending, may be compelled
as provided in Rule 9016 for the attendance of a witness at a hearing or trial. As an
officer of the court, an attorney may issue and sign a subpoena on behalf of the court for
the district in which the examination is to be held if the attorney is admitted to practice in
that court or in the court in which the case is pending.
(d) Time and Place of Examination of Debtor. The court may for cause shown and on
terms as it may impose order the debtor to be examined under this rule at any time or
place it designates, whether within or without the district wherein the case is pending.
(e) Mileage. An entity other than a debtor shall not be required to attend as a witness
unless lawful mileage and witness fee for one day's attendance shall be first tendered. If
the debtor resides more than 100 miles from the place of examination when required to
appear for an examination under this rule, the mileage allowed by law to a witness shall
be tendered for any distance more than 100 miles from the debtor's residence at the date
of the filing of the first petition commencing a case under the Code or the residence at the
time the debtor is required to appear for the examination, whichever is the lesser.
Rule 7026. General Provisions Governing Discovery
Rule 26 F.R.Civ.P. applies in adversary proceedings.
Rule 7033. Interrogatories to Parties
Rule 33 F.R.Civ.P. applies in adversary proceedings.

Rule 7034. Production of Documents and Things and Entry Upon Land for Inspection and Other
Purposes
Rule 34 F.R.Civ.P. applies in adversary proceedings.
Rule 7037. Failure to Make Discovery: Sanctions
Rule 37 F.R.Civ.P. applies in adversary proceedings.
Rule 9014. Contested Matters
(a) Motion. In a contested matter not otherwise governed by these rules, relief shall be
requested by motion, and reasonable notice and opportunity for hearing shall be afforded
the party against whom relief is sought. No response is required under this rule unless the
court directs otherwise.
(b) Service. The motion shall be served in the manner provided for service of a summons
and complaint by Rule 7004 and within the time determined under Rule 9006(d). Any
written response to the motion shall be served within the time determined under Rule
9006(d). Any paper served after the motion shall be served in the manner provided by
Rule 5(b) F. R. Civ. P.
(c) Application of Part VII Rules. Except as otherwise provided in this rule, and unless
the court directs otherwise, the following rules shall apply: 7009, 7017, 7021, 7025,
7026, 7028–7037, 7041, 7042, 7052, 7054–7056, 7064, 7069, and 7071. The following
subdivisions of Fed. R. Civ. P. 26, as incorporated by Rule 7026, shall not apply in a
contested matter unless the court directs otherwise: 26(a)(1) (mandatory disclosure),
26(a)(2) (disclosures regarding expert testimony) and 26(a)(3) (additional pre-trial
disclosure), and 26(f) (mandatory meeting before scheduling conference/discovery plan).
An entity that desires to perpetuate testimony may proceed in the same manner as
provided in Rule 7027 for the taking of a deposition before an adversary proceeding. The
court may at any stage in a particular matter direct that one or more of the other rules in
Part VII shall apply. The court shall give the parties notice of any order issued under this
paragraph to afford them a reasonable opportunity to comply with the procedures
prescribed by the order.
(d) Testimony of Witnesses. Testimony of witnesses with respect to disputed material
factual issues shall be taken in the same manner as testimony in an adversary proceeding.
(e) Attendance of Witnesses. The court shall provide procedures that enable parties to
ascertain at a reasonable time before any scheduled hearing whether the hearing will be
an evidentiary hearing at which witnesses may testify.

Rule 9016. Subpoena
Rule 45 F.R.Civ.P. applies in cases under the Code.
Rule 9017. Evidence
The Federal Rules of Evidence and Rules 43, 44 and 44.1 F.R.Civ.P. apply in cases under
the Code.
Local Bankruptcy Court Rules
District of Delaware
Del. Bankr. L.R. 7026-3 Discovery of Electronic Documents “(E-Discovery)”
(a) Introduction. This rule applies to all matters covered by Fed. R. Civ. P. 26. It is expected that
parties to a case will cooperatively reach agreement on how to conduct e-discovery. In the event
that such agreement has not been reached by the Fed. R. Civ. P. 16 scheduling conference,
however, the following default standards shall apply until such time, if ever, the parties conduct
e-discovery on a consensual basis.
(b) Discovery Conference. Parties shall discuss the parameters of their anticipated e-discovery at
the Fed. R. Civ. P. 26(f) conference, as well as at the Fed. R. Civ. P. 16 scheduling conference
with the Court, consistent with the concerns outlined below. More specifically, prior to the Rule
26(f) conference, the parties shall exchange the following information:
(i) A list of the most likely custodians of relevant electronic materials, including a brief
description of each person's title and responsibilities;
(ii) A list of each relevant electronic system that has been in place at all relevant times
and a general description of each system, including the nature, scope, character,
organization, and formats employed in each system. The parties should also include other
pertinent information about their electronic documents and whether those electronic
documents are of limited accessibility. Electronic documents of limited accessibility may
include those created or used by electronic media no longer in use, maintained in
redundant electronic storage media, or for which retrieval involves substantial cost;
(iii) The name of the individual responsible for that party's electronic document retention
policies ("the retention coordinator"), as well as a general description of the party's
electronic document retention policies for the systems identified above;
(iv) The name of the individual who shall serve as that party's "e-discovery liaison"; and
(v) Notice of any problems reasonably anticipated to arise in connection with ediscovery.

To the extent that the state of the pleadings does not permit a meaningful discussion of the above
by the time of the Rule 26(f) conference, the parties shall either agree on a date by which this
information will be mutually exchanged or submit the issue for resolution by the Court at the
Rule 16 scheduling conference.
(c) E-Discovery Liaison. In order to promote communication and cooperation between the
parties, each party to a case shall designate a single individual through which all e-discovery
requests and responses are made (the "e-discovery liaison").Regardless of whether the ediscovery liaison is an attorney (in-house or outside counsel), a third party consultant, or an
employee of the party, he or she must be:
(i) Familiar with the party's electronic systems and capabilities in order to explain these
systems and answer relevant questions.
(ii) Knowledgeable about the technical aspects of e-discovery, including electronic
document storage, organization, and format issues.
(iii) Prepared to participate in e-discovery dispute resolutions.
The Court notes that, at all times, the attorneys of record shall be responsible for compliance
with e-discovery requests. However, the e-discovery liaisons shall be responsible for organizing
each party's e-discovery efforts to insure consistency and thoroughness and, generally, to
facilitate the e-discovery process.
(d) Timing of E-Discovery. Discovery of electronic documents shall proceed in a sequenced
fashion.
(i) After receiving requests for document production, the parties shall search their
documents, other than those identified as limited accessibility electronic documents, and
produce responsive electronic documents in accordance with Fed. R. Civ. P.26(b)(2).
(ii) Electronic searches of documents identified as of limited accessibility shall not be
conducted until the initial electronic document search has been completed. Requests for
information expected to be found in limited accessibility documents must be narrowly
focused with some basis in fact supporting the request.
(iii) On-site inspections of electronic media under Fed. R. Civ. P. 34(b) shall not be
permitted absent exceptional circumstances, where good cause and specific need have
been demonstrated.
(e) Search Methodology. If the parties intend to employ an electronic search to locate relevant
electronic documents, the parties shall disclose any restrictions as to scope and method which
might affect their ability to conduct a complete electronic search of the electronic documents.
The parties shall reach agreement as to the method of searching, and the words, terms, and
phrases to be searched with the assistance of the respective e-discovery liaisons, who are charged
with familiarity with the parties' respective systems. The parties also shall reach agreement as to

the timing and conditions of any additional searches which may become necessary in the normal
course of discovery. To minimize the expense, the parties may consider limiting the scope of the
electronic search (e.g., time frames, fields, document types).
(f) Format. If, during the course of the Rule 26(f) conference, the parties cannot agree to the
format for document production, electronic documents shall be produced to the requesting party
as image files (e.g., PDF or TIFF). When the image file is produced, the producing party must
preserve the integrity of the electronic document's contents, i.e., the original formatting of the
document, its metadata and, where applicable, its revision history. After initial production in
image file format is complete, a party must demonstrate particularized need for production of
electronic documents in their native format.
(g) Retention. Within the first thirty (30) days of discovery, the parties should work towards an
agreement (akin to the standard protective order) that outlines the steps each party shall take to
segregate and preserve the integrity of all relevant electronic documents. In order to avoid later
accusations of spoliation, a Fed. R. Civ. P. 30(b)(6) deposition of each party's retention
coordinator may be appropriate. The retention coordinators shall:
(i) Take steps to ensure that email of identified custodians shall not be permanently
deleted in the ordinary course of business and that electronic documents maintained by
the individual custodians shall not be altered; and
(ii) Provide notice as to the criteria used for spam and/or virus filtering of email and
attachments; emails and attachments filtered out by such systems shall be deemed nonresponsive so long as the criteria underlying the filtering are reasonable.
Within seven (7) days of identifying the relevant document custodians, the retention coordinators
shall implement the above procedures and each party's counsel shall file a statement of
compliance as such with the Court.
(h) Privilege. Electronic documents that contain privileged information or attorney work product
shall be immediately returned if the documents appear on their face to have been inadvertently
produced or if there is notice of the inadvertent production within thirty (30) days of such
inadvertent production
.
(i) Costs. Generally, the costs of discovery shall be borne by each party. However, the Court will
apportion the costs of electronic discovery upon a showing of good cause.
District of Hawaii
LBR 2004-1. Rule 2004 Examinations
(a) Examination Order Issued by Clerk. A party in interest seeking to examine the debtor or other
entity pursuant to Bankruptcy Rule 2004 may request an examination order by filing a motion
substantially conforming to the local form (Motion for Rule 2004 Examination). The clerk is
authorized to issue an examination order requested by a party in interest who has complied with

the requirements of this local rule. Such examination order will compel the attendance or
production of documents by the debtor, or, if the examinee is not the debtor, will authorize the
issuance of a subpoena substantially conforming to the Subpoena for Rule 2004 Examination in
accordance with Bankruptcy Rule 9016 and Fed. R. Civ. P. 45. If the requirements of this rule
are not satisfied, the clerk may issue an order denying the request for an examination order.
(b) Date, Time, and Place of Examination. Prior to filing a motion for an examination order, the
party seeking the order shall make all reasonable efforts to arrange a mutually convenient date,
time, and place of examination. The motion for an examination order must be supported by a
declaration stating either:
(1) that the proposed date, time, and place of examination have been agreed upon by all
concerned; or
(2) that the parties could not agree to a date, time, and place of examination after all
reasonable efforts were made, in which case the examination will take place with the
moving party’s proposed date, time and place of examination, but no earlier than 14 days
after the filing of the motion for an examination order, and no earlier than 30 days after
the date of issuance of the examination order or subpoena, whichever is later, if the
motion requests production of documents or electronically stored information.
(c) Request Limited to Delivery of Documents. Subdivision (b) of this rule does not apply to
requests for production of documents or electronically stored information to be delivered to the
requesting party so long as the deadline for delivery is not less than 30 days after the date of
issuance of the examination order or a subpoena, whichever is later. The motion requesting an
order for production of documents or electronically stored information by mail or similar
delivery method may include a request for authority to issue a subpoena for a personal
examination following review of the materials produced so long as the examination date is not
less than 14 days after the date of issuance of the subpoena.
(d) Other Discovery Procedures Not Available. The declaration supporting issuance of an order
under Bankruptcy Rule 2004 must state that the requested examination does not involve pending
litigation in which discovery is available under Bankruptcy Rules 7026, 9014, or other authority.
(e) Objections. An examinee or party in interest objecting to an examination must file and serve
on the examining party a motion for a protective order or, if a subpoena has been served, a
motion to quash the subpoena.
District of Maryland
Appendix C: Discovery Guidelines of the United States District for the District of Maryland
See attached as Exhibit A

District of Utah
Local Bankruptcy Form 7016-1. Form 35. Report of Parties’ Planning Meeting - Local
Rule 7016-1(b)
See attached as Exhibit B
Seventh Circuit Pilot Program
[Proposed] Standing Order Relating to the Discovery of Electronically Stored Information
See attached as Exhibit C
Western District of Pennsylvania
Rule 7026-1 Discovery of Electronic Documents (“E-Discovery”)
(a)
If the parties cannot agree on how to conduct e-discovery before the first pretrial
conference, the following default standards shall apply.
(b)
Each party shall designate an “e-discovery liaison,” through whom all e-discovery
requests and responses are made.
(1)

(2)

The e-discovery liaison shall be:
(A)

familiar with and able to explain the party’s electronic systems;

(B)

knowledgeable about the technical aspects of e-discovery,
including electronic document storage, organization, and format
issues; and

(C)

prepared to participate in e-discovery dispute resolutions.

At all times, counsel of record shall be responsible for compliance with ediscovery requests. However, the e-discovery liaisons shall be responsible
for organizing each party’s e-discovery efforts to insure consistency and
thoroughness.

(c)
At least seven (7) days prior to the first pretrial conference, the parties shall
exchange the following:
(1)

A list of the most likely custodians of relevant electronic materials,
including a brief description of each person’s title and responsibilities;

(2)

The name of the individual responsible for that party’s electronic
document retention policies (“the retention coordinator”);

(d)

(3)

The name of the party’s e-discovery liaison;

(4)

A list of each relevant electronic system that has been in place at all
relevant times and a general description of each system, including: (a) the
nature, (b) scope, (c) character, (d) organization, (e) formats employed in
each system, and (f) whether the electronic documents are of limited
accessibility (for example, documents created or used by electronic media
no longer in use, maintained in redundant electronic storage media, or for
which retrieval involves substantial cost);

(5)

A general description of the party’s electronic document retention policies
for the systems identified above; and

(6)

Any problems reasonably anticipated to arise with e-discovery.

Discovery shall proceed in a sequenced fashion.
(1)

After receiving requests for document production, a party shall search its
documents, other than those identified as limited accessibility electronic
documents, and produce responsive electronic documents in accordance
with Fed. R. Civ. P. 26(b)(2).

(2)

Electronic searches of documents identified as of limited accessibility
shall not be conducted until the initial electronic document search has
been completed. Requests for information expected to be found in limited
accessibility documents shall be narrowly focused with some basis in fact
supporting the request.

(3)

On-site inspections of electronic media pursuant to Fed. R. Civ. P. 34(b)
shall not be permitted absent exceptional circumstances, where good cause
and specific need have been demonstrated.

(e)
If a party intends to employ an electronic search, the party shall disclose any
restrictions as to scope and method which might affect its ability to conduct a complete search.
The parties shall reach an agreement as to the method of searching, and the words, terms, and
phrases to be searched with the assistance of the respective e-discovery liaisons. The parties also
shall reach an agreement as to the timing and conditions of any additional searches which may
become necessary in the normal course of discovery. To minimize the expense, the parties may
consider limiting the scope of the electronic search (e.g., time frames, fields, document types).
(f)
Unless the parties otherwise agree, electronic documents shall be produced as
image files, such as Portable Document Format (PDF) or Tagged Image File Format (TIFF). The
producing party shall preserve the integrity of the electronic document’s contents, i.e., the
original formatting, its metadata and, where applicable, its revision history. For production of
electronic documents in their native format, particularized need shall be shown.

(g)
Within the first thirty (30) days of discovery, each party shall outline the steps
each shall take to segregate and preserve the integrity of all relevant electronic documents (akin
to the standard protective order). If spoliation is at issue, a Fed. R. Civ. P. 30(b)(6) deposition of
the retention coordinator shall be scheduled at a mutually convenient time. The retention
coordinators shall:
(1)

take steps to ensure that e-mail of identified custodians is retained and not
permanently deleted in the ordinary course of business and that electronic
documents maintained by the individual custodians are not be altered; and

(2)

provide notice as to the criteria used for spam and/or virus filtering of email and attachments; e-mails and attachments filtered out by such
systems need not be produced provided that the criteria underlying the
filtering are reasonable.

(h)
Within seven (7) days of identifying the relevant document custodians, the
retention coordinators shall implement the above procedures, and each party’s counsel shall file a
statement of compliance as such with the Court.
(i)
Electronic documents that contain privileged information or attorney work
product shall be immediately returned if the documents appear on their face to have been
inadvertently produced or upon written notice of the inadvertent production.
(j)
The costs of discovery will be borne in accordance with the applicable rules.
However, the Court will apportion the costs of electronic discovery upon a showing of good
cause.
Rule 7026-2 Electronic Discovery Special Master
Any party may request, and the Court may order, sua sponte, that any dispute concerning
electronic discovery be referred to an Electronic Discovery Special Master, pursuant to United
States District Court for the Western District of Pennsylvania, General Order No. 2:11-mc-94 (In
Re: Use of Special Masters for Electronic Discovery by United States Bankruptcy Judges).
Western District of Texas
Appendix L-7016. Form Scheduling Order
See attached as Exhibit D

Exhibit A

APPENDIX C
DISCOVERY GUIDELINES OF THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

GUIDELINE 1:
a.

CONDUCT OF DISCOVERY

The purpose of these Guidelines is to facilitate the just, speedy, and inexpensive conduct of
discovery in all civil cases before the Court, and these Guidelines will be construed and
administered accordingly with respect to all attorneys, parties, and non-parties involved in
discovery of civil cases before this Court. Fed. R. Civ. P. 26 requires that discovery be
relevant to any party’s claim or defense; proportional to what is at issue in a case; and not
excessively burdensome or expensive as compared to the likely benefit of obtaining the
discovery being sought.
The parties and counsel have an obligation to cooperate in planning and conducting discovery
to tailor the discovery to ensure that it meets these objectives. Counsel have a duty to confer
early and throughout the case as needed to ensure that discovery is planned and conducted
consistent with these requirements and, where necessary, make adjustments and modifications
in discovery as needed.
During the course of their consultation, counsel are encourages to think creatively and to
make proposals to one another about alternatives or modifications to the discovery otherwise
permitted that would permit discovery to be completed in a more just, speedy, inexpensive
way. By way of illustration only, such alternatives could include different or additional
deadlines for the filing of motions or the completion of all or part of discovery; accelerated
exchanges of disclosures, additional data or descriptions of the parties’ claims and defenses;
sampling techniques; and substantial limitations on, or even the elimination of, depositions,
coupled with alternative methods of excha nging or obtaining factual information or the
equivalent of deposition testimony.
The parties and their counsel are encouraged to submit to the Court for approval their
agreements to expand or limit discovery. If, however, counsel are unable to reach agreement
on a discovery plan that substantially modifies the normal course of discovery, and either side
believes that the Court’s assistance would be helpful in framing or implementing such a plan,
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then the Court will make itself available with reasonable promptness, in response to a brief,
written request for a discovery management conference that identifies the issues for
consideration.
b.

Counsel are expected to have read the Federal Rules of Civil Procedure, Local Rules of the
Court, these Guidelines, and, with respect to discovery of electronically stored information
(“ESI”), the Suggested Protocol for Discovery of ESI, posted on the Court’s website,
www.mdd.uscourts.gov. Compliance with these Guidelines will be considered by the Court
in resolving discovery disputes, including whether sanctions should be awarded pursuant to
Fed. R. Civ. P. 37, or the Court’s inherent powers.

c.

Attorneys are expected to behave professionallyand with courtesy towards all involved in the
discovery process, including but not limited to opposing counsel, parties and non-parties.
This includes cooperation and civil conduct in an adversary system. Cooperation and civility
include, at a minimum, being open to, and reasonably available for, discussion of legitimate
differences in order to achieve the just, speedy, and inexpensive resolution of the action and
every proceeding. Cooperation and communication can reduce the costs of discovery, and
they are an obligation of counsel.

d.

All discovery requests, responses and objections are governed by the requirem ents of Fed.
R. Civ. P. 26(g) and counsel and parties are expected to be familiar with the requirements of
the Rule.

e.

Whenever possible, attorneys are expected to com municate with each other in good faith
throughout the discovery process to resolve disputes without the need for intervention by the
Court, and should do so promptly after becoming aware of the grounds for the dispute. In the
event that such good faith efforts are unsuccessful, an unresolved dispute should be brought
to the Court’s attention promptly after efforts to resolve it have been unsuccessful. A failure
to do so may result in a determination by the Court that the dispute must be rejected as
untimely. Counsel may bring the unresolved dispute to the Court’s attention by filing a letter,
in lieu of a written motion, that briefly describes the dispute, unless otherwise directed by the
Court.

f.

Upon being notified by the parties of the unresolved discovery dispute, the Court will
promptly schedule a conference call with counsel, or initiate other expedited procedures, to
consider and resolve the discovery dispute. If the Court determines that the issue is too
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complicated to resolve informally it may set an expedited briefing schedule to ensure that the
dispute can be resolved promptly.
g.

To the extent that any part of these Guidelines conflicts with any Local Rules of this Court,
or an order of this Court in a particular case, then the conflicting rule or order should be
considered to be governing.
GUIDELINE 2:

STIPULATIONS SETTING DISCOVERY DEADLINES

Subject to approval by the Court, attorneys are encouraged to enter into written discovery stipulations
to supplement the Court’s scheduling order. During the scheduling process, the Court will consider
requests to impose milestone dates for motions, such as spoliation motions, and motions in limine
(including Daubert motions) that do not normally otherwise have automatically-imposed deadlines.
The Court encourages parties to submit to the Court for approval joint suggestions made pursuant to
the Suggested Protocol for Discovery of ESI.
GUIDELINE 3:

EXPERT WITNESS FEES

a.

Unless counsel agree that each party will pay its own experts, the party taking an expert
witness’ deposition ordinarily pays the expert’s fee for the time spent in deposition and
related travel. See L.R. 104.11.a. Accordingly, counsel for the party that designated the
expert witness should try to assure that the fee charged by the expert to the party taking the
deposition is fair and reasonabl e. In the event a dispute arises as to the reasonableness or
other aspects of an expert’s fee, counsel should promptly confer and attempt in good faith to
resolve the dispute without the involvement of the Court. If counsel are unsuccessful, the
expert’s deposition shall proceed on the date noted, unless the Court orders otherwise, and
the dispute respe cting payment shall be brought to the Court’s attention promptly. The
factors that may be considered in determining whether a fee is reasonable include, but are not
limited to: (1) the expert’s area of expertise; (2) the expert’s education and training; (3) the
fee being charged to the party who designated the expert; and (4) the fees ordinarily charged
by the expert for non-litigation services, such as office consultations with patients or clients.

b.

Recognizing that a treating physician may be considered both a fact witness and an expert,
the Court has chosen to impose a specific limitation on the fee a treating physician may
charge to either party. It is implicit in L.R. 104.11.b, which requires counsel to estimate the
hours of deposition time required, that the physician may charge a fee for the entire time he
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or she reserved in accordance with the estimate, even if counsel conclude the deposition early.
Further, unless the physician received notice at least two business days in advance of a
cancellation, the physician is entitled to be paid for any time reserved that cannot reasonably
be filled. Every effort should be made to schedule depositions at a time convenient for the
witness, and to use videotaped or other visually recorded de bene esse depositions rather than
requiring the physician’s presence at trial. Note that this Discovery Guideline does not limit
the reasonable fee a treating physician may charge if required to testify in Court.
c.

The parties are encouraged not to designate multiple experts on the same or similar topics.

d.

Guideline 4.d is applicable to expert witness depositions.
GUIDELINE 4:

SCHEDULING DEPOSITIONS

a.

Attorneys are expected to make a good faith effort to coordinate deposition dates with
opposing counsel, parties, and non-party deponents, before noting a deposition.

b.

Before agreeing to a deposition date, an attorney is expected to attempt to clear the date with
his/her client if the client is a deponent, or wishes to attend the deposition, and with any
witnesses the attorney agrees to attempt to produce at the deposition without the need to have
the witness served with a subpoena.

c.

An agreed upon deposition date is presumptively binding. An attorney seeking to change an
agreed upon date has a duty to coordinate a new date before changing the agreed date.
Noncompliance with Guideline 4.d may rebut the presumption contained herein.

d.

If an attorney making a good faith effort to coordinate deposition dates under Guideline 4.a
anticipates requesting that the deponent produce ESI at the deposition, the anticipated request
should be disclosed to the opposing counsel, parties, and non-party deponents at the time of
the Guideline 4.a coordination effort, or as soon thereafter as it becomes anticipated. At a
minimum, the discovering/requesting party should describe the scope and form of ESI that
will be requested. Counsel are encouraged to review and, if applicab le, comply with the
Suggested Protocol For Discovery of ESI.

e.

Upon reasonable request, and where reasonably practicable, in order to expedite the
deposition questioning, a deponent should produce documents including ESI, properly
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requested in a notice of deposition and accompanying subpoena, if any, a reasonable time
prior to the deposition. Noncompliance with a reasonable and timely request for production
of such documents prior to a deposition may be considered by the Court in a motion or
request made pursuant to Fed. R. Ci v. P 30(d)(1) to determine whether additional tim e is
needed to fairly examine the deponent or if the deponent, another person, or any other
circumstance has impeded or delayed the examination.
GUIDELINE 5: DESIGNATION BY AN ORGANIZATION
OF SOMEONE TO TESTIFY ON ITS BEHALF
a.

Requested Areas of Testimony . A notice or subpoena to an entity, associ ation or other
organization should accurately and concisely identify the designated area(s) of requested
testimony, giving due regard to the nature, business, size and complexity of the entity being
asked to testify. The notice or subpoena should ask the recipient to provide the name(s) of
the designated person(s) and the areas that each person will testify to by a reasonable date
before the deposition is scheduled to begin.

b.

Designating the Best Person to Testify for the Organiz ation. An entity, association or
other organization responding to a deposition notice or subpoena should make a diligent
inquiry to determine what individual(s) is (are) best suited to testify.

c.

More Than One Person May Be Necessary. When it appears that more than one individual
should be designated to testify without duplication on the designated area(s) of inquiry, each
such individual should be identified, a reasonable period of tim e before the date of the
deposition, as designated witness along with a description of the area(s) to which he or she
will testify.
GUIDELINE 6:

DEPOSITION QUESTIONING, OBJECTIONS AND PROCEDURE

a.

An attorney should not intentionally ask a witness a question that missstates or
mischaracterizes the witness’ previous answer.

b.

During the taking of a deposition, it is presumptively improper for an attorney to make
objections which are not consistent with Fed. R. Civ. P. 30 (c)(2). Objections should be
stated as simply, concisely and non-argumentatively as possible to avoid coaching or making
suggestions to the deponent, and to minimize interruptions in the questioning of the deponent
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(for example: “objection, leading”; “objection, asked and answered”; “objection, compound
question”; “objection, form”). If an attorney desires to make an objection for the record
during the taking of a deposition that reasonably could have the effect of coaching or
suggesting to the deponent how to answer, then the deponent, at the request of any of the
attorneys present, or, at the request of a party if unrepresente d by an attorney, shall be
excused from the deposition during the making of the objection.
c.

An attorney should not repeatedly ask the same or substantially identical question of a
deponent if the question already has been asked and fully and responsively answered by the
deponent. Upon objection by counsel for the deponent, or by the deponent if unrepresented,
it is presumptively improper for an attorney to continue to ask the same or substantially
identical question of a witness unless the previous answer was evasive or incomplete.

d.

It is presumptively improper to instruct a witness not to answer a question during the taking
of a deposition unless under the circumstances permitted by Fed. R. Civ. P. 30(c)(2).
However, it is also presumptively improper to ask questions clearly beyond the scope of
discovery permitted by Fed. R. Civ. P. 26(b)(1), particularly of a personal nature, and
continuing to do so after objection shall be evidence that the deposition is being conducted
in bad faith or in such a manner as unreasonably to annoy, embarrass, or oppress the deponent
or party, which is prohibited by Fed. R. Civ. P. 30(d)(3).

e.

If requested to supply an explanation as to the basis for an objection, the objecting attorney
should do so, consistent with Guideline 6(b) above.

f.

While the interrogation of the deponent is in progress, neither an attorney nor the deponent
should initiate a private conversation except for the purpose of determining whether a
privilege should be asserted. To do so otherwise is presumptively improper.

g.

During breaks in the taking of a deposition, no one should discuss with the deponent the
substance of the prior testimony given by the deponent during the deposition. Counsel for
the deponent may discuss with the deponent at such time whether a privilege should be
asserted or otherwise engage in discussion not regarding the substance of the witness’ prior
testimony.

h.

Unless otherwise ordered by the Court, the following persons may, without advance notice,
attend a deposition: individual parties; a representative of non-individual parties; and expert
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witnesses of parties. Except for the persons identified above, counsel should notify other
parties not later than seven (7) days before the taking of a deposition if counsel desires to
have a non-party present during a deposition. If the parties are unable to agree to the
attendance of this person, then the person shall not be entitled to attend the deposition unless
the party desiring to have the person attend obtains a Court order permitting him/her to do so.
Unless ordered by the Court, however, a dispute regarding who may attend a deposition
should not be grounds for delaying the deposition. All persons present during the taking of
a deposition should be identified on the record before the deposition begins. Other than the
deponent, counsel representing a party or unrepresented party, persons attending a deposition
may not ask or answer questions during, or otherwise participate in the process of, the
deposition.
i.

Except for the person recording the deposition in accordance with Fed. R. Civ. P. 30(b),
during the taking of a deposition no one may record the testimony without the consent of the
deponent and all parties in attendance, unless otherwise ordered by the Court.
GUIDELINE 7:

ASSERTIONS OF PRIVILEGE AT DEPOSITIONS

When a claim of privilege is asserted during a deposition, and information is not provided on the
basis of such assertion:
a.

In accordance with Fed. R. Civ. P. 26(b)(5), the person asserting the privilege should identify
during the de position the nature of the privilege (including work product) that is being
claimed.

b.

After a claim of privilege has been asserted, the person seeking disclosure should have
reasonable latitude during the deposition to question the witness to establish other relevant
information concerning the assertion of privilege, including: (i) the applicability of the
particular privilege being asserted; (ii) any circumstances that, under Fed. R. Evid. 502, may
demonstrate that a prior disclosure was or was not permitted without waiver of the privilege;
(iii) any circumstance that may constitute an exception to the assertion of the privilege; and
(iv) any circumstances which may result in the privilege having been waived.

c.

In accordance with Fed. R. Civ. P. 26(b)(5), the party asserting the privilege, in providing
the foregoing information, should not be required to reveal the information that is itself
privileged or protected from disclosure.
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GUIDELINE 8: MAKING A RECORD OF IMPROPER
CONDUCT DURING A DEPOSITION
Upon request of any attorney, party unrepresented by an attorney, or the deponent if unrepresented
by an attorney, the person recording the deposition in accordance with Fed. R. Civ. P. 30(b) should
enter on the record a description by the requesting person of conduct of any attorney, party, or person
attending the deposition which violates these guidelines, the Federal Rules of Civil Procedure, or the
Local Rules of this Court.
GUIDELINE 9:
a.

DELAY IN RESPONDING TO DISCOVERY REQUESTS

Interrogatories, Requests for Production of Documents, and Requests for Admission
of Facts and Genuineness of Documents
The Federal Rules of Civil Procedure designate the time prescribed for responding to
Interrogatories, Requests for Production of Documents, and Requests for Admission of Facts
and Genuineness of Documents. Nothing contained in these guidelines modifies the time
limits prescribed by the Federal Rules of Civil Procedure. Attorneys should make good faith
efforts to respond to discovery requests within the time prescribed by those rules.
Absent exigent circumstances, attorneys seeking additional timeto respond to discovery
requests should contact opposing counsel as soon as practical after receipt of the discovery
request, but not later than three (3) days before the response is due. In multiple party cases,
the attorney wanting additional time should contact the attorney for the party propounding
the discovery.
A request for additional time which does not conflict with a scheduling deadline imposed by
the Federal Rules of Civil Procedure, the Local Rules of this Court, or a Court order should
not be unreasonably refused. If a request foradditional time is granted, the requesting party
should promptly prepare a writing which memorializes the agreement, which shall be served
on all parties but need not be submitted to the Court for approval.
Unless otherwise provided by the Local Rules of the Court, no stipulation that modifies a
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Court-imposed deadline shall be deemed effective unless and until the Court approves the
stipulation.

b.

Depositions.
Unless otherwise ordered by the Court or agreed upon by the parties, fourteen (14) days
notice shall be deemed to be “reasonable notice” w ithin the meaning of Fed. R. Civ.
P.30(b)(1), for the noting of depositions.
GUIDELINE 10: INTERROGATORIES, REQUESTS FOR PRODUCTION OF
DOCUMENTS, ANSWERS TO INTERROGATORIES, AND
WRITTEN RESPONSES TO DOCUMENT REQUESTS

a.

A party may object to an interrogatory, document request, or part thereof, while
simultaneously providing partial or incomplete answers to the request. If a partial or
incomplete answer is provided, the answering party shall state that the answer is partial or
incomplete.

b.

No part of an interrogatory or document request should be left unanswered merely because
an objection is interposed to another part of the interrogatory or document request.

c.

In cases where a party is represented by more than one attorney of record, no discovery
motion, response or opposition should be filed unlessa senior attorney of record has read the
contents of the motion and any supporting memorandum and exhibits.

d.

In accordance with Fed. R. Civ. P. 26(b)(5), where a claim of privilege is asserted in
objecting to any interrogatory, docum ent request, or part thereof, and information is not
provided on the basis of such assertion:
i.

The party asserting the privilege shall, inthe objection to the interrogatory, document
request, or part thereof, identify with specificity the nature of the privilege (including
work product) that is being claimed;

ii.

The following information should be provided in the objection, if known or
reasonably available, unless divulging such information would cause disclosure of the
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allegedly privileged information;
a.

b.

iii.
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For oral communications:
i.
the name of the person making the communication and the names of
persons present while the communication was made, and, where not
apparent, the relationship of the pe rsons present to the person making
the communication;
ii.

the date and place of the communication; and

iii.

the general subject matter of the communication.

For documents:
i.
the type of document;
ii.

the general subject matter of the document;

iii.

the date of the document; and

iv.

such other information as is sufficient to identif y the document,
including, where appropriate, the author, addressee, custodian, and
any other recipient of the document, and, where not apparent, the
relationship of the author, addressee, custodian, and any other
recipient to each other.

The above information should be provided separately for each document for which
privilege/protection is asserted, unless doing so would be excessively burdensome or
expensive. In such instances, the party asserting privilege/protection should
particularize why providing separate designations would be excessively burdensome
or expensive, and then may identify by categories the voluminous documents or
communications for which privilege/protection is asserted, providing the above
information for each category. A party may only designate documents as
privilege/protected by category if each document (1) is within the privilege/protected
claimed, and (2) shares common characteristics such as sender, receiver, author, or
specific subject matter. Where only part of a document or communication is
privilege/protected, the unprivileged/unprotected portion should be disclosed if
145

otherwise discoverable and within the scope of the discovery request.
iv.

Reasonably promptly after receiving the information contained in Guideline 10.d.ii.,
the party seeking disclosure should notify the party from whom disclosure is sought
of any deficiencies in the particularization of the basis for any privilege/protection
asserted, including any “category designations” under Guideline 10.d.iii. Once done,
the party from whom disclosure was sought shall, with reasonable promptness,
provide sufficient factual information, including by affidavit, to establish the factual
basis for each claim of privilege or protection that has been claimed. Failure to do so
may result in a determination by the Court that the party asserting the privilege or
work product protection has failed to particularize it as required by Fed. R. Civ. P.
26(b)(5), resulting in the waiver of any privilege/protection that has been claimed.

v.

The parties are encouraged to confer and reach agreement regarding how to assert
privilege/protection claims with respect to Email “chains” or “strings,” and if unable
to do so, to bring to the attention of the Court their disagreement for prompt
resolution.

e.

If a party asserts in response to an interrogatory, request for production of documents, or
request for admission of facts, that electronically stored information is not reasonably
accessible because of undue burden or cost, within the meaning of Fed. R. Civ. P.
26(b)(2)(B), or otherwise asserts the requested discovery is unduly burdensome or expensive,
the party making that assertion is expected to disclose, promptly and with particularity, the
facts on which it relies to support that contention.

f.

In addition to paper copies, parties are enouraged to exchange discovery requests and
responses in a commonly-accepted word processing format, if requested, in order to reduce
the clerical effort required to prepare responses and motions.
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Exhibit B

Local Form 7016-1
Form 35. Report of Parties' Planning Meeting - Local Rule 7016-1(b)

Attorney Submitting (Utah State Bar No.)
Address
Telephone No.
Facsimile No. (Optional)
E-Mail Address (Recommended)
Attorney for
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF UTAH

In re:

Bankruptcy No.
Debtor(s).

Chapter
Adversary Proceeding No.

Plaintiff(s),
Hon. (Judge’s Name)

vs
Defendant(s).

REPORT OF PARTIES’ PLANNING MEETING

1.

Pursuant to Fed. R. Civ. P. 26(f), a meeting was held on

(date)

at

(place)

and was attended by:

2.

(name)

for plaintiff(s)

(party name)

(name)

for plaintiff(s)

(party name)

(name)

for plaintiff(s)

(party name)

Pre-Discover Disclosures. The parties [have exchanged] [will exchange by

(date) ] the

information required by Fed. R. Civ. P. 26(a)(1) and Local Rule 7016-1.
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3.

Discovery Plan. The parties jointly propose to the court the following discovery plan: [Use

separate paragraphs or subparagraphs as necessary if parties disagree.]
a.

Discovery will be needed on the following subjects: (brief description of subjects on
which discovery will be needed).

b.

Disclosure or discovery of electronically stored information should be handled as follows:
(brief description of parties’ proposals).

c.

The parties have agreed to an order regarding claims of privilege or of protection as trialpreparation material asserted after production, as follows: (brief description of provisions
of proposed order).

d.

All discovery commenced in time to be completed by _____(date). [Discovery on
______(issue for early discovery) to be completed by ______(date).]

e.

Maximum of _____ interrogatories by each party to any other party. [Responses due ____
days after service.]

f.

Maximum of ____requests for admission by each party to any other party. [Response due
____days after service.]

g.

Maximum of ____depositions by plaintiff(s) and

by defendant(s).

h.

Each deposition [other than of _________] limited to maximum of ____hours unless
extended by agreement of parties.

i.

Reports from retained experts under Rule 26(a)(2) due:
from plaintiff(s) by
from defendant(s) by

(date)
(date)

Supplementations under Rule 26(c) due ____(time(s) or interval(s))
4.

.

Other Items. [Use separate paragraphs or subparagraphs as necessary if parties disagree.]
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a.

The parties [request] [do not request] a conference with the court before entry of
the scheduling order.

b.

The parties request a pretrial conference in

c.

Plaintiff(s) should be allowed until
until

d.

f.

(date)

(date)

.

to join additional parties and

to amend the pleadings.

Defendant(s) should be allowed until
until

e.

(date)

(month and year)

(date)

to join additional parties and

to amend the pleadings.

All potentially dispositive motions should be filed by

(date)

.

Settlement [is likely] [is unlikely] [cannot be evaluated prior to (date)

]

[may be enhanced by use of the following alternative dispute resolution
procedure: [
g.

Final lists of witnesses and exhibits under Rule 26(a)(3) should be due
from plaintiff(s) by
From defendant(s) by

h.

].

(date)
(date)

Parties should have ____days after service of final lists of witnesses and exhibits
to list objections under Rule 26(a)(3).

i.

The case should be ready for trial by
to take approximately

5.

(date)

[length of time]

[and at this time is expected

.

[Other matters.]

Date:
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Exhibit C

UNITED STATES [DISTRICT/BANKRUPTCY] COURT
FOR THE _________ DISTRICT OF __________
________________ DIVISION
,
Plaintiff,
vs.
,
Defendant.

)
)
)
)
)
)
)
)
)

Case No.
Judge

[PROPOSED]
STANDING ORDER RELATING TO THE
DISCOVERY OF ELECTRONICALLY STORED INFORMATION
This court is participating in the Pilot Program initiated by the Seventh Circuit Electronic
Discovery Committee. Parties and counsel in the Pilot Program with civil cases pending in this
Court shall familiarize themselves with, and comport themselves consistent with, that
committee's Principles Relating to the Discovery of Electronically Stored Information. For more
information about the Pilot Program please see the web site of the Committee,
www.discoverypilot.com. If any party believes that there is good cause why a particular case
should be exempted, in whole or in part, from the Principles Relating to the Discovery of
Electronically Stored Information, then that party may raise such reason with the Court.

General Principles
Principle 1.01 (Purpose)
The purpose of these Principles is to assist courts in the administration of Federal Rule of
Civil Procedure 1, to secure the just, speedy, and inexpensive determination of every civil
case, and to promote, whenever possible, the early resolution of disputes regarding the
discovery of electronically stored information ("ESI") without Court intervention.
Understanding of the feasibility, reasonableness, costs, and benefits of various aspects of
electronic discovery will inevitably evolve as judges, attorneys and parties to litigation gain more
experience with ESI and as technology advances.

Principle 1.02 (Cooperation)
An attorney's zealous representation of a client is not compromised by conducting
discovery in a cooperative manner. The failure of counsel or the parties to litigation to
cooperate in facilitating and reasonably limiting discovery requests and responses raises
litigation costs and contributes to the risk of sanctions.
Principle 1.03 (Discovery Proportionality)
The proportionality standard set forth in Fed. R. Civ. P. 26(b)(2)(C) should be applied in
each case when formulating a discovery plan. To further the application of the proportionality
standard in discovery, requests for production of ESI and related responses should be reasonably
targeted, clear, and as specific as practicable.
Early Case Assessment Principles
Principle 2.01 (Duty to Meet and Confer on Discovery and to Identify Disputes for
Early Resolution)
(a)

Prior to the initial status conference with the Court, counsel shall meet and

discuss the application of the discovery process set forth in the Federal Rules of Civil
Procedure and these Principles to their specific case. Among the issues to be discussed are:
(1)

the identification of relevant and discoverable ESI and documents,
including methods for identifying an initial subset of sources of ESI
and documents that are most likely to contain the relevant and
discoverable information as well as methodologies for culling the
relevant and discoverable ESI and documents from that initial subset
(see Principle 2.05);

(2)

the scope of discoverable ESI and documents to be preserved by the
parties;

(3)

the formats for preservation and production of ESI and documents;

(4)

the potential for conducting discovery in phases or stages as a method
for reducing costs and burden; and

(5)

the potential need for a protective order and any procedures to which
the parties might agree for handling inadvertent production of

-2-

privileged information and other privilege waiver issues pursuant to Rule
502(d) or (e) of the Federal Rules of Evidence.
(b)

Disputes regarding ESI that counsel for the parties are unable to resolve shall

be presented to the Court at the initial status conference, Fed. R. Civ. P. Rule 16(b)
Scheduling Conference, or as soon as possible thereafter.
(c)

The attorneys for each party shall review and understand how their client's

data is stored and retrieved before the meet and confer discussions in order to determine
what issues must be addressed during the meet and confer discussions.
(d)

If the Court determines that any counsel or party in a case has failed to cooperate

and participate in good faith in the meet and confer process or is impeding the purpose of these
Principles, the Court may require additional discussions prior to the commencement of
discovery, and may impose sanctions, if appropriate.
Principle 2.02 (E-Discovery Liaison(s))
In most cases, the meet and confer process will be aided by participation of an ediscovery liaison(s) as defined in this Principle. In the event of a dispute concerning the
preservation or production of ESI, each party shall designate an individual(s) to act as ediscovery liaison(s) for purposes of meeting, conferring, and attending court hearings on the
subject. Regardless of whether the e-discovery liaison(s) is an attorney (in-house or outside
counsel), a third party consultant, or an employee of the party, the e-discovery liaison(s) must:
(a)

be prepared to participate in e-discovery dispute resolution;

(b)

be knowledgeable about the party's e-discovery efforts;

(c)

be, or have reasonable access to those who are, familiar with the party's electronic

systems and capabilities in order to explain those systems and answer relevant questions; and
(d)

be, or have reasonable access to those who are, knowledgeable about the technical

aspects of e-discovery, including electronic document storage, organization, and format issues,
and relevant information retrieval technology, including search methodology.
Principle 2.03 (Preservation Requests and Orders)
(a)

Appropriate preservation requests and preservation orders further the goals of

these Principles. Vague and overly broad preservation requests do not further the goals of these
Principles and are therefore disfavored. Vague and overly broad preservation orders should not
be sought or entered. The information sought to be preserved through the use of a preservation
-3-

letter request or order should be reasonable in scope and mindful of the factors set forth in Rule
26(b)(2)(C).
(b)

To the extent counsel or a party requests preservation of ESI through the use of a

preservation letter, such requests should attempt to ensure the preservation of relevant and
discoverable information and to facilitate cooperation between requesting and receiving counsel
and parties by transmitting specific and useful information. Examples of such specific and useful
information include, but are not limited to:
(1)

names of the parties;

(2)

factual background of the potential legal claim(s) and identification of
potential cause(s) of action;

(3)

names of potential witnesses and other people reasonably anticipated to
have relevant evidence;

(4)

relevant time period; and

(5)

other information that may assist the responding party in assessing what
information to preserve.

(c)

If the recipient of a preservation request chooses to respond, that response should

provide the requesting counsel or party with useful information regarding the preservation efforts
undertaken by the responding party. Examples of such useful and specific information include,
but are not limited to, information that:
(1)

identifies what information the responding party is willing to preserve
and the steps being taken in response to the preservation letter;

(d)

(2)

identifies any disagreement(s) with the request to preserve; and

(3)

identifies any further preservation issues that were not raised.

Nothing in these Principles shall be construed as requiring the sending of a

preservation request or requiring the sending of a response to such a request.
Principle 2.04 (Scope of Preservation)
(a)

Every party to litigation and its counsel are responsible for taking reasonable and

proportionate steps to preserve relevant and discoverable ESI within its possession, custody or
control. Determining which steps are reasonable and proportionate in particular litigation is a fact
specific inquiry that will vary from case to case. The parties and counsel should address
preservation issues at the outset of a case, and should continue to address them as the case
progresses and their understanding of the issues and the facts improves.
-4-

(b)

Discovery concerning the preservation and collection efforts of another party may

be appropriate but, if used unadvisedly, can also contribute to the unnecessary expense and delay
and may inappropriately implicate work product and attorney-client privileged matter.
Accordingly, prior to initiating such discovery a party shall confer with the party from whom the
information is sought concerning: (i) the specific need for such discovery, including its relevance
to issues likely to arise in the litigation; and (ii) the suitability of alternative means for obtaining
the information. Nothing herein exempts deponents on merits issues from answering questions
concerning the preservation and collection of their documents, ESI, and tangible things.
(c)

The parties and counsel should come to the meet and confer conference prepared

to discuss the claims and defenses in the case including specific issues, time frame, potential
damages, and targeted discovery that each anticipates requesting. In addition, the parties and
counsel should be prepared to discuss reasonably foreseeable preservation issues that relate
directly to the information that the other party is seeking. The parties and counsel need not raise
every conceivable issue that may arise concerning their preservation efforts; however, the
identification of any such preservation issues should be specific.
(d)

The following categories of ESI generally are not discoverable in most cases,

and if any party intends to request the preservation or production of these categories, then that
intention should be discussed at the meet and confer or as soon thereafter as practicable:
(1)

"deleted," "slack," "fragmented," or "unallocated" data on hard drives;

(2)

random access memory (RAM) or other ephemeral data;

(3)

on-line access data such as temporary internet files, history, cache,
cookies, etc.;

(4)

data in metadata fields that are frequently updated automatically, such as
last-opened dates;

(5)

backup data that is substantially duplicative of data that is more accessible
elsewhere; and

(6)

other forms of ESI whose preservation requires extraordinary affirmative
measures that are not utilized in the ordinary course of business.

(e)

If there is a dispute concerning the scope of a party's preservation efforts, the

parties or their counsel must meet and confer and fully explain their reasons for believing that
additional efforts are, or are not, reasonable and proportionate, pursuant to Rule 26(b)(2)(C). If
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the parties are unable to resolve a preservation issue, then the issue should be raised promptly
with the Court.
Principle 2.05 (Identification of Electronically Stored Information)
(a)

At the Rule 26(f) conference or as soon thereafter as possible, counsel or the

parties shall discuss potential methodologies for identifying ESI for production.
(b)

Topics for discussion may include, but are not limited to, any plans to:
(1)

eliminate duplicative ESI and whether such elimination will occur only
within each particular custodian's data set or whether it will occur
across all custodians;

(2)

filter data based on file type, date ranges, sender, receiver, custodian,
search terms, or other similar parameters; and

(3)

use keyword searching, mathematical or thesaurus-based topic or
concept clustering, or other advanced culling technologies.

Principle 2.06 (Production Format)
(a)

At the Rule 26(f) conference, counsel and the parties should make a good faith

effort to agree on the format(s) for production of ESI (whether native or some other reasonably
usable form). If counsel or the parties are unable to resolve a production format issue, then the
issue should be raised promptly with the Court.
(b)

The parties should confer on whether ESI stored in a database or a database

management system can be produced by querying the database for discoverable information,
resulting in a report or a reasonably usable and exportable electronic file for review by the
requesting counsel or party.
(c)

ESI and other tangible or hard copy documents that are not text-searchable need

not be made text-searchable.
(d)

Generally, the requesting party is responsible for the incremental cost of creating

its copy of requested information. Counsel or the parties are encouraged to discuss cost sharing
for optical character recognition (OCR) or other upgrades of paper documents or non-textsearchable electronic images that may be contemplated by each party.
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Education Provisions
Principle 3.01 (Judicial Expectations of Counsel)
Because discovery of ESI is being sought more frequently in civil litigation and the
production and review of ESI can involve greater expense than discovery of paper documents, it
is in the interest of justice that all judges, counsel and parties to litigation become familiar with
the fundamentals of discovery of ESI. It is expected by the judges adopting these Principles that
all counsel will have done the following in connection with each litigation matter in which they
file an appearance:
(1)

Familiarize themselves with the electronic discovery provisions of Federal
Rules of Civil Procedure, including Rules 26, 33, 34, 37, and 45, as well
as any applicable State Rules of Procedure;

(2)

Familiarize themselves with the Advisory Committee Report on the 2006
Amendments to the Federal Rules of Civil Procedure, available at
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/EDiscovery_w_
Notes.pdf; and

(3)

Familiarize themselves with these Principles.

Principle 3.02 (Duty of Continuing Education)
Judges, attorneys and parties to litigation should continue to educate themselves on
electronic discovery by consulting applicable case law, pertinent statutes, the Federal Rules of
Civil Procedure, the Federal Rules of Evidence, The Sedona Conference® publications relating
to electronic discovery1, additional materials available on web sites of the courts2, and of other
organizations3 providing educational information regarding the discovery of ESI.4

ENTER:

Dated:
[Name]
United States [District/Bankruptcy/Magistrate] Judge

1
2
3
4

http://www.thesedonaconference.org/content/miscFiles/publications html?grp=wgs110
E.g. http://www.ilnd.uscourts.gov/home/
E.g. http://www.discoverypilot.com, www.fjc.gov (under Educational Programs and Materials)
E.g. http://www.du.edu/legalinstitute
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Exhibit D

APPENDIX L -7016
FORM SCHEDULING ORDER
UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF TEXAS
§
§
§
§
§
§
§
§
§

V.

ADVERSARY NO.

SCHEDULING ORDER
Pursuant to Rule 16, Federal Rules of Civil Procedure, the Court issues the following
scheduling order.
IT IS ORDERED THAT:
1.

The parties shall file all amended or supplemental pleadings and shall join

additional parties on or before [60 days after Scheduling Order]. See L. Rule 7015.
2.

All parties asserting or resisting claims for relief shall file and serve on all other

parties, but not file, the disclosures required by Federal Rule of Civil Procedure 26(a)(1) on or
before [14 days after Scheduling Order].
3.

The parties shall complete discovery on or before [90 days from the issuance of

the Scheduling Order]. Counsel may, by agreement, continue discovery beyond the deadline, but
there will be no intervention by the Court except in extraordinary circumstances.
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4.

All dispositive motions shall be filed and served on all other parties on or before

[100 days from the issuance of the Scheduling Order] and shall be limited to 20 pages. See L.
Rule 7007(a) for the definition of dispositive motions and page limits. Responses shall be filed
and served on all other parties not later than 21 days of the service of the motion and shall be
limited to 20 pages. See L. Rule 7007(b)(2). Any replies shall be filed and served on all other
parties not later than 7 days of the service of the response and shall be limited to 10 pages, but
the Court need not wait for the reply before ruling on the motion. See L. Rule 7007(c).
5.

Motions other than Rule 12 or 56 are governed by L. Rule 7007, 9013, and 9014

where applicable.
6.

Docket call for trial is set [125 days from issuance of the Scheduling Order].

Parties will be required to discuss at docket call any objections to the use of deposition testimony
and stipulations regarding the use of experts for trial.
7.

A Joint Pre-trial Order and proposed findings of fact and conclusions of law are

due 7 days before docket call. See L. Rule 7016(c) and (d).
8.

Exhibits and a witness list are to be exchanged five business days in advance of

trial. See L. Rule 7016(g)(2). In addition, counsel are encouraged to present and provide
electronic versions of exhibits where practicable. Use and presentation of electronic exhibits
should be coordinated through the courtroom deputy.
9.

Counsel are reminded that, with regard to any paper that is filed, compliance with

Fed. R. Civ. P. 5.2 is mandatory. As such, counsel should ensure that appropriate redactions are
made.
10.

This Scheduling Order does not specifically address the discovery of

electronically stored information (ESI). To the extent the parties believe that ESI is subject to
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discovery, the parties are directed to reach an agreement on production of ESI. The parties are
encouraged to use the template developed by the Seventh Circuit Electronic Discovery Pilot
Program.

See www.discoverypilot.com.

Any party may bring any dispute regarding the

discovery of ESI, but it must be brought to the Court’s attention by motion 30 days after Rule
26(a)(1) disclosures are made.
11.

Counsel residing outside the State of Texas may designate local counsel in

writing, giving the street address, telephone number and mailing address. The designation shall
be filed with the Clerk of the Court in this proceeding, and a copy shall be sent to all other
counsel of record in this proceeding. This provision may be waived by the Court upon motion of
counsel and service upon other parties.
12.

All discovery must be commenced and completed by the discovery deadline

provided in this Order.
a.

Designation of experts shall be an issue at any pretrial conference.

b.

Counsel are encouraged to resolve discovery disputes by agreement.
Motions to compel, motions for protective orders and similar motions, while
not prohibited, may result in sanctions being imposed on the losing party or
both parties as provided in Fed. R. Bankr. P. 7037 & 9011 or 28 U.S.C. §
1927, if a hearing is required thereon.

c.

If applicable, parties may file dispositive motions under Fed. R. Bankr. P.
7012 & 7056 and Fed. R. Civ. P. 12(b) & 56. Such motions, if filed, must
be filed by the deadline for dispositive motions in this Order. Responses to
motions under FRBP 12 and 56 must be filed within 21 days after the
Motion is filed. All other motions in this adversary proceeding, unless
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unopposed, require the filing of a written response within 14 days, or
the motion may be granted without a hearing.
d.

All discovery shall be commenced at a time which allows for the full
response time provided by applicable rules on or before the discovery
deadline.
E.g., if the discovery deadline is July 15, interrogatories must be actually
delivered on or before June 15 in order to allow thirty days for answers. If
the interrogatories are mailed, then they must be mailed on or before June
12, pursuant to Fed. R. Bankr. P. 9006(f), to allow three additional days for
service by mail.

e.

The Court may, upon motion and for cause shown, extend, reduce, or
otherwise modify the deadlines set out in the Scheduling Order. Mere
agreement of the parties to such extensions or modifications is not of itself
sufficient cause.

13.

Counsel and unrepresented parties must confer prior to the date the Pre-Trial

Order is required to be filed, to fully explore the possibility of settlement, to stipulate to matters
not in dispute and to simplify the issues. The Pre-Trial Order shall contain a certificate to the
effect that the conference of counsel has been held. Counsel must also confer in an effort to
determine whether the original time estimate for trial is correct or should be revised. If the
parties wish to have a pre-trial conference with the Court, a pre-trial conference should be
requested as early as possible, but at least 60 days prior to the trial.
14.

Docket call is set on the docket call date provided in the scheduling order. The

only matters to be considered by the Court at docket call are as follows:
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a.

Date, time and place of trial following docket call.

b.

Properly and timely-filed motions for continuance or for default judgment.

c.

Motions not previously ruled on under Fed. R. Civ. P. 12 and Fed. R. Bankr.
P. 7012.

d.

Settlement announcements.

Failure to attend docket call may result in dismissal or rendition of final judgment.
You may, however, authorize any member of the Bar of this Court, including opposing
counsel, to make an appearance on your behalf at docket call, if there are no contested
motions for continuance, motions for default judgment or motions under Fed. R. Civ. P. 12
and Fed. R. Bankr. P. 7012.

Dated: ______________

Yvette M. Taylor
Clerk, US Bankruptcy Court

by : ______Courtroom Deputy_________
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Statement of Purpose and Preparation of Principles
The goal of the Principles is to provide incentives for the early and informal information exchange on
commonly encountered issues relating to evidence preservation and discovery, paper and electronic, as
required by Federal Rule of Civil Procedure 26(f)(2). The Principles provide guidance on how to streamline
the discovery process (e.g., suggesting formats of electronic discovery which are generally not required to
be preserved, thus requiring a party to discuss the need for such formats early in the pretrial litigation
process) and how to resolve disputes regarding electronic discovery.
The Principles also contain novel ideas, such as the use of e-discovery liaisons, to assist parties in
efficiently managing discovery, particularly discovery involving complex electronically stored information.
The Principles have generated a tremendous amount of interest in the legal community nationally.
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About the Committee

News

History
The Seventh Circuit Electronic Discovery Pilot Program Committee ("Committee") was formed in May 2009
to conduct a multi-year, multi-phase process to develop, implement, evaluate, and improve pretrial litigation
procedures that would provide fairness and justice to all parties while seeking to reduce the cost and burden
of electronic discovery consistent with Rule 1 of the Federal Rules of Civil Procedure. To that end we
brought together the most talented experts in the Seventh Circuit from all sectors of the bar, including
government lawyers, plaintiffs' lawyers, defense lawyers, and in house lawyers from companies with large
information systems, as well as experts in relevant fields of technology. These experts developed Principles
Relating to the Discovery of Electronically Stored Information (“Principles”), and a Standing Order by which
participating judges implement the Principles in the Pilot Program test cases.
The Committee conducted Phase 1 of the Pilot Program from October 2009 through March 2010, and
unveiled its detailed Report on Phase 1 at last year's Seventh Circuit Bar Association meeting. In order to
provide an early indication of any needed adjustments, Phase 1 was limited in duration and the Phase 1
Report provides only a partial and initial "snapshot" of how the Principles appeared to be working in
practice. The full report is available at www.DiscoveryPilot.com. In summary, the participating judges
overwhelmingly felt that the Principles were having a positive effect on counsel’s attention to and knowledge
about relevant technology when addressing electronic discovery issues with the Court. In particular, the
judges felt that the involvement of e-discovery liaisons required by Principle 2.02 contributes to a more
efficient discovery process. Many of the participating lawyers reported little impact on their cases,
presumably mostly because of the limited duration of Phase 1. But those who did feel an effect from the
Principles overwhelmingly reported that it was positive in terms of promoting fairness, fostering more
amicable dispute resolution, and facilitating zealous advocacy on behalf of their clients.
The Committee is engaged in the two-year long Phase 2 of the Pilot Program. The Committee intends to
present its Final Report on Phase Two in 2012, before moving on to Phase Three.

Membership
The Committee functions through its dedicated volunteer members. Members include practicing attorneys,
judges, and others active in litigation support and the ediscovery field, including academics and consultants.
Potential members are screened by the Membership Subcommittee. Most, but not all members possess a
J.D., but ediscovery vendors also share their talents with the Committee, working with the Technology
Subcommittee. Members may be nominated by current members, or may self-nominate. For more
information on membership, see the Membership Subcommittee page, or contact one of the Membership
Subcommittee Co-Chairs.

Home

Privacy Policy

Terms of Service

Disclaimer

Copyright © 2011 - 2014, Seventh Circuit Electronic Discovery Pilot Program

2

Webinar on June 18, 2014:
Legal Holds and the Seven
Stages of Grief
CLE May 20th: Legal Holds
And The Seven Stages of
Grief
IAALS Online, October 14,
2013, By Corina Gerety, A
Roadmap For Changing
Court Procedures To
Improve The Civil Justice
System
more

Subcommittees
Education
Membership
Communications and
Outreach
Principle Development
Surveys
Website
Technology
Criminal Procedure
E-Mediation

HOME

ABOUT THE COMMITTEE

RESOURCES

MODEL ORDERS

NEWS

CASES

SPEAKERS' BUREAU

E-MEDIATION

SURVEYS

Resources

News

The Committee fulfills its mission in part by providing education on electronic discovery topics, through the
Education Subcommittee.For additional independent, general information about electronic discovery topics,
the Committee refers you to The Sedona Conference.
Webinars
Cases
Other Materials
EDRM.net
Disclaimer: Use of this site is not a substitute for legal research in connection with any pending or potential
legal matter. The Seventh Circuit Electronic Discovery Pilot Program will not be liable for any errors or
omissions in information contained on this site or for the availability of such information. The Seventh Circuit
Electronic Discovery Pilot program will not be liable for any losses, injuries, or damages resulting from the
display or use of any information.
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Library of On-Demand Webinars

News

Reforming Discovery; 7th Circuit E-Discovery Pilot Program
Hon. James Holderman, Hon. Nan Nolan, Thomas Lidbury, Alexandra Buck and Victoria Redgrave
discuss the 7th Circuit E–Discovery Pilot Program and provide critical perspectives on how the
Program's Principles are being used to make the discovery process more manageable, less contentious
and more affordable. (Webinar originally broadcast on February 17, 2010.)
Link to: 7th Circuit E-Discovery Pilot Program Principles [Appendix, Report]
View Notes of this Webcast
View Webcast Now >>
You and Your Clients: Communicating About E-Discovery
In this program panelists will provide practical guidance and direction to counsel on how to more
effectively work with clients preparing for discovery through the application of the Principles laid out in
the Seventh Circuit Court of Appeals’ “Electronic Discovery Pilot Program.” Panelists will offer insight
and best practices based on their experiences working as both in-house and outside counsel. (Webinar
originally broadcast on April 28, 2010.)
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Link to: 7th Circuit E-Discovery Pilot Program Principles [Appendix, Report]
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View Notes of this Webcast

Principle Development

View Webcast Now >>

Surveys
Website

The 4 P’s of eDiscovery

Technology

Jonathan Redgrave (Chair Emeritus of The Sedona Conference Working Group 1 and Partner at
Redgrave LLP) leads an interactive education session for the bench and bar focused on four of the most
challenging areas of civil discovery today: Proportionality, Preservation, Privilege, and Privacy. The
program includes a discussion of the law within the Seventh Circuit and nationally on these topics, and
addresses how to apply these concepts to small and large cases of all types. (Webinar originally
presented on January 18, 2011 and presented again and recorded on October 18, 2011.)

Criminal Procedure

View Notes of this Webcast
View Webcast Now >>
What Everyone Should Know About the Mechanics of E-Discovery
Understanding the mechanics of electronic discovery is essential to your effectiveness in litigation and to
fulfill your responsibility to your clients. The Seventh Circuit Electronic Discovery Pilot Program, together
with Merrill Corporation, assists you in mastering the e-discovery challenges of today's litigation and
managing the preservation, retrieval, and production of ESI through the e-discovery process. (Webinar
broadcast on April 6, 2011.)
Unfortunately, this webinar is not available for on-demand viewing. The slides are available through the
link below.
View Notes of this Webcast
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E-Mediation

View Webcast Now >>
Ethics of E-Discovery
The Seventh Circuit Electronic Discovery Pilot Program, together with Wilson Elser, assists you in
identifying the various ethical issues that arise in executing your e-discovery responsibilities and
provides you with a basic framework to help you navigate through the e-discovery ethical pitfalls that
may arise. The program provides various perspectives from plaintiffs' counsel, defense counsel, inhouse counsel, and the judiciary. (This webinar was broadcast on November 30, 2011.)
Link to "Ethics of E-Discovery" on-demand video: http://www.visualwebcaster.com/event.asp?id=83956
View Notes of this Webcast
View Webcast Now >>
Criminal E-Discovery CLE
View Webcast Now >>
Discovery of Social Media
Discovery of Social Media
View Webcast Now >>
Managing E-Discovery When Resources are Limited
Presented by the ISBA Federal Civil Practice Section and Co-Sponsored by the 7th Circuit E-Discovery Pilot Program.
Litigation occasionally involves parties of very disparate sizes, which can result in a difference between the amount of
electronically-stored data in each of their possessions – and an even great difference in their resources to obtain ediscovery. The costs and logistics of e-discovery can present special problems in cases where the parties are operating on
a more limited budget. View this webinar for tips and advice for these types of situations, as well as a discussion on how
to find, preserve, and produce electronically-stored data.

View Webcast Now >>
eDiscovery Presentation
View Webcast Now >>
The 4 P’s of eDiscovery: Proportionality, Privilege, Preservation & Privacy
The Seventh Circuit Pilot Program on Electronic Discovery, in conjunction with SNR Denton and TCDI, is proud
to have sponsored a webinar featuring Jonathan Redgrave. Mr. Redgrave, a nationally recognized expert on
electronic discovery, presented on “The Four P’s of E-Discovery: Preservation, Production, Privilege and
Privacy.”
(Webinar originally broadcast on April 18, 2012)
Link to "The 4 P’s of eDiscovery: Proportionality, Privilege, Preservation & Privacy":

http://www.redgravellp.com/newsroom/webinars/4ps-of-ediscovery-replay.aspx
View Webcast Now >>
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E-Mediation Program

News

The 7th Circuit Electronic Discovery Pilot Program has created a Voluntary E-Mediation program to provide
volunteer mediators from among the members of the Electronic Discovery Pilot Program to mediate ediscovery disputes in smaller civil cases where the parties and their counsel lack the experience and
resources to resolve the discovery issues themselves. Mediators are not special masters and are not
appointed by the Court. Mediators will mediate only the e-discovery dispute and not the merits. Mediation
services are available only where all parties to the e-discovery dispute agree. The Voluntary E-Mediation
Program is overseen by the E-Mediation Subcommittee. The purpose of the program is to assist the
Judges of the Northern District and those who litigate here who lack the resources and expertise to resolve
their electronic discovery disputes themselves.
The program is intended to provide assistance in smaller cases involving limited amounts of Electronically
Stored Information ("ESI"). The Program currently has 19 mediators from 13 firms and companies. Every
mediator is a member of the Pilot Program Committee and has substantial experience in electronic
discovery. Mediators have received six-hours of training. Mediators may decline an assignment for any
reason.   For additional details, please consult the Procedures of the E-Mediation Program.
To submit a matter to mediation, the parties must submit two documents: a Submission Statement and a
Mediation Agreement to:
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Chicago, Illinois 60606
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ben.weinberg@dentons.com

Criminal Procedure

Additional information about the Program is available from Christopher King christopher.king@dentons.com
or Dan Rizzolo drizzolo@esiconconsulting.com.
Attachment

Size

E-Mediation Submission Statement.doc

86 KB

E-Mediation Program Procedures(81032089_1).PDF

17.85 KB

E-Mediation Subcommittee Members(81032084_1).PDF 13.92 KB
Mediator List(81032083_1).PDF

12.51 KB

E-Mediation Agreement 10 22 13.DOC

66.5 KB
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News

The Pilot Program has been the subject of numerous articles and blogs over the past two years. Below is a
sample of media coverage about the Pilot Program.
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District in resolving e-discovery disputes in cases where the parties lack the resources to resolve the
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issue on their own. Mediation services are provided by volunteer members of the Pilot Program
Committee at no cost to the parties.
The 7th Circuit Bar Association and the 7th Circuit Electronic Discovery Pilot Program Committee invite
you to attend a FREE panel discussion
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NAAGazette 7th Circuit Launches E-Discovery Pilot Program, Hedda Litwin, Cyberspace Law Chief
Counsel, 11/30/2009
eDiscovery Pilot Programs Illustrate Opportunities To Avoid Unnecessary Cost, by Wendy Butler Curtis,
Patricia Alberts and Logan Herlinger, 9/22/2010
discoveryclould By NextPoint Blog, eDiscovery With Chief Judge Holderman, 27th November by Jason
K. Krause, Expert Witness: Chief Judge James Holderman
e-discovery 2.0, Thoughts about the evolution of e-discovery, Q&A With Predictive Coding Guru, Maura
R. Grossman, Esq.
7th Circuit Pilot Program on E-Discovery, E-Discovery Team®, Blog by Ralph Losey
7th Circuit Electronic Discovery Pilot Program Overview, ESIBytes, Recorded 7/5/2012
7th Circuit eDiscovery Pilot Program Launches National Outreach Committee, August 24, 2011
Seventh Circuit Electronic Discovery Pilot Program Issues Final Report on Phase Two: Electronic
Discovery Law,K&L Gates, June 13, 2012
Technology: 7th Circuit e-discovery committee's efforts paying off
7th Circuit eDiscovery Pilot Program Tackles Technology Assisted Review With Mock Arguments
Top ten e-discovery developments and trends in 2011
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Electronic Discovery Committee, May 3, 2011.
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Earthtimes.org, "Panel to Examine Progress of 7th Circuit Electronic Discovery Pilot Program at
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Seventh Circuit Launches Electronic Discovery Pilot Program, Faegre & Benson, LLP, January 26, 2010.
7th Circuit's E-Discovery Pilot Program, Trial Practice Tips Weblog: Litigation tips for trial lawyers from
Illinois and Missouri lawyer Evan Schaeffer, January 26, 2010.
7th Circuit Implements Pilot Program to Address E-Discovery Issues, Ungaretti & Harris: E-Discovery
Update – January 2010, January 22, 2010.
Timothy J. Chorvat and Christine P. Benavente, A new approach to electronically stored information: The
Seventh Circuit Electronic Discovery Pilot Program, Trial Briefs, January 2010, Vol. 55, No. 4
7th Circuit Launches Electronic Discovery Pilot Program, D1 Solutions: Technology, Personnel and
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E-DISCOVERY TASK FORCE UPDATE (Sidley Austin LLP), November 12, 2009
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7th CIRCUIT ELECTRONIC DISCOVERY COMMITTEE
PRINCIPLES RELATING TO THE DISCOVERY OF
ELECTRONICALLY STORED INFORMATION
(Rev. 08/01/2010)
General Principles
Principle 1.01 (Purpose)
The purpose of these Principles is to assist courts in the administration of Federal Rule of
Civil Procedure 1, to secure the just, speedy, and inexpensive determination of every civil case,
and to promote, whenever possible, the early resolution of disputes regarding the discovery of
electronically stored information (“ESI”) without Court intervention. Understanding of the
feasibility, reasonableness, costs, and benefits of various aspects of electronic discovery will
inevitably evolve as judges, attorneys and parties to litigation gain more experience with ESI and
as technology advances.
Principle 1.02 (Cooperation)
An attorney’s zealous representation of a client is not compromised by conducting
discovery in a cooperative manner. The failure of counsel or the parties to litigation to cooperate
in facilitating and reasonably limiting discovery requests and responses raises litigation costs and
contributes to the risk of sanctions.
Principle 1.03 (Discovery Proportionality)
The proportionality standard set forth in Fed. R. Civ. P. 26(b)(2)(C) should be applied in
each case when formulating a discovery plan. To further the application of the proportionality
standard in discovery, requests for production of ESI and related responses should be reasonably
targeted, clear, and as specific as practicable.
Early Case Assessment Principles
Principle 2.01 (Duty to Meet and Confer on Discovery and to Identify Disputes for Early
Resolution)
(a)
Prior to the initial status conference with the Court, counsel shall meet and discuss
the application of the discovery process set forth in the Federal Rules of Civil Procedure and
these Principles to their specific case. Among the issues to be discussed are:
(1) the identification of relevant and discoverable ESI and documents,
including methods for identifying an initial subset of sources of ESI
and documents that are most likely to contain the relevant and
discoverable information as well as methodologies for culling the
relevant and discoverable ESI and documents from that initial subset
(see Principle 2.05);
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(2) the scope of discoverable ESI and documents to be preserved by the
parties;
(3) the formats for preservation and production of ESI and documents;
(4) the potential for conducting discovery in phases or stages as a method for
reducing costs and burden; and
(5) the potential need for a protective order and any procedures to which the
parties might agree for handling inadvertent production of privileged
information and other privilege waiver issues pursuant to Rule 502(d)
or (e) of the Federal Rules of Evidence.
(b) Disputes regarding ESI that counsel for the parties are unable to resolve shall be
presented to the Court at the initial status conference, Fed. R. Civ. P. Rule 16(b) Scheduling
Conference, or as soon as possible thereafter.
(c) The attorneys for each party shall review and understand how their client’s data is
stored and retrieved before the meet and confer discussions in order to determine what issues
must be addressed during the meet and confer discussions.
(d) If the Court determines that any counsel or party in a case has failed to cooperate
and participate in good faith in the meet and confer process or is impeding the purpose of these
Principles, the Court may require additional discussions prior to the commencement of
discovery, and may impose sanctions, if appropriate.

Principle 2.02 (E-Discovery Liaison(s))
In most cases, the meet and confer process will be aided by participation of an ediscovery liaison(s) as defined in this Principle. In the event of a dispute concerning the
preservation or production of ESI, each party shall designate an individual(s) to act as ediscovery liaison(s) for purposes of meeting, conferring, and attending court hearings on the
subject. Regardless of whether the e-discovery liaison(s) is an attorney (in-house or outside
counsel), a third party consultant, or an employee of the party, the e-discovery liaison(s) must:
(a) be prepared to participate in e-discovery dispute resolution;
(b) be knowledgeable about the party’s e-discovery efforts;
(c) be, or have reasonable access to those who are, familiar with the party’s electronic
systems and capabilities in order to explain those systems and answer relevant questions; and
(d) be, or have reasonable access to those who are, knowledgeable about the technical
aspects of e-discovery, including electronic document storage, organization, and format issues,
and relevant information retrieval technology, including search methodology.
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Principle 2.03 (Preservation Requests and Orders)
(a) Appropriate preservation requests and preservation orders further the goals of
these Principles. Vague and overly broad preservation requests do not further the goals of these
Principles and are therefore disfavored. Vague and overly broad preservation orders should not
be sought or entered. The information sought to be preserved through the use of a preservation
letter request or order should be reasonable in scope and mindful of the factors set forth in Rule
26(b)(2)(C).
(b) To the extent counsel or a party requests preservation of ESI through the use of a
preservation letter, such requests should attempt to ensure the preservation of relevant and
discoverable information and to facilitate cooperation between requesting and receiving
counsel and parties by transmitting specific and useful information. Examples of such specific
and useful information include, but are not limited to:
(1 ) names of the parties;
(2 ) factual background of the potential legal claim(s) and identification of
potential cause(s) of action;
(3 ) names of potential witnesses and other people reasonably anticipated to
have relevant evidence;
(4 ) relevant time period; and
(5 ) other information that may assist the responding party in assessing what
information to preserve.

(c)
If the recipient of a preservation request chooses to respond, that response should
provide the requesting counsel or party with useful information regarding the preservation efforts
undertaken by the responding party. Examples of such useful and specific information include,
but are not limited to, information that:
(1)

identifies what information the responding party is willing to preserve and
the steps being taken in response to the preservation letter;

(2)

identifies any disagreement(s) with the request to preserve; and

(3)

identifies any further preservation issues that were not raised.

(d)
Nothing in these Principles shall be construed as requiring the sending of a
preservation request or requiring the sending of a response to such a request.
Principle 2.04 (Scope of Preservation)
(a) Every party to litigation and its counsel are responsible for taking reasonable and
proportionate steps to preserve relevant and discoverable ESI within its possession, custody or
control. Determining which steps are reasonable and proportionate in particular litigation is a
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fact specific inquiry that will vary from case to case. The parties and counsel should address
preservation issues at the outset of a case, and should continue to address them as the case
progresses and their understanding of the issues and the facts improves.
(b) Discovery concerning the preservation and collection efforts of another party may
be appropriate but, if used unadvisedly, can also contribute to the unnecessary expense and
delay and may inappropriately implicate work product and attorney-client privileged matter.
Accordingly, prior to initiating such discovery a party shall confer with the party from whom
the information is sought concerning: (i) the specific need for such discovery, including its
relevance to issues likely to arise in the litigation; and (ii) the suitability of alternative means
for obtaining the information. Nothing herein exempts deponents on merits issues from
answering questions concerning the preservation and collection of their documents, ESI, and
tangible things.
(c) The parties and counsel should come to the meet and confer conference prepared
to discuss the claims and defenses in the case including specific issues, time frame, potential
damages, and targeted discovery that each anticipates requesting. In addition, the parties and
counsel should be prepared to discuss reasonably foreseeable preservation issues that relate
directly to the information that the other party is seeking. The parties and counsel need not raise
every conceivable issue that may arise concerning their preservation efforts; however, the
identification of any such preservation issues should be specific.

(d)
The following categories of ESI generally are not discoverable in most cases, and
if any party intends to request the preservation or production of these categories, then that
intention should be discussed at the meet and confer or as soon thereafter as practicable:
(1) “deleted,” “slack,” “fragmented,” or “unallocated” data on hard drives;
(2) random access memory (RAM) or other ephemeral data;
(3) on-line access data such as temporary internet files, history, cache,
cookies, etc.;
(4) data in metadata fields that are frequently updated automatically, such as
last-opened dates;
(5) backup data that is substantially duplicative of data that is more accessible
elsewhere; and
(6) other forms of ESI whose preservation requires extraordinary affirmative
measures that are not utilized in the ordinary course of business.

(e)
If there is a dispute concerning the scope of a party’s preservation efforts, the
parties or their counsel must meet and confer and fully explain their reasons for believing that
additional efforts are, or are not, reasonable and proportionate, pursuant to Rule 26(b)(2)(C). If
the parties are unable to resolve a preservation issue, then the issue should be raised promptly
with the Court.
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Principle 2.05 (Identification of Electronically Stored Information)
(a) At the Rule 26(f) conference or as soon thereafter as possible, counsel or the
parties shall discuss potential methodologies for identifying ESI for production.
(b)

Topics for discussion may include, but are not limited to, any plans to:
(1) eliminate duplicative ESI and whether such elimination will occur only
within each particular custodian’s data set or whether it will occur
across all custodians;
(2) filter data based on file type, date ranges, sender, receiver, custodian,
search terms, or other similar parameters; and
(3) use keyword searching, mathematical or thesaurus-based topic or concept
clustering, or other advanced culling technologies.

Principle 2.06 (Production Format)
(a) At the Rule 26(f) conference, counsel and the parties should make a good faith
effort to agree on the format(s) for production of ESI (whether native or some other reasonably
usable form). If counsel or the parties are unable to resolve a production format issue, then the
issue should be raised promptly with the Court.
(b) The parties should confer on whether ESI stored in a database or a database
management system can be produced by querying the database for discoverable information,
resulting in a report or a reasonably usable and exportable electronic file for review by the
requesting counsel or party.
(c) ESI and other tangible or hard copy documents that are not text-searchable need
not be made text-searchable.
(d) Generally, the requesting party is responsible for the incremental cost of creating
its copy of requested information. Counsel or the parties are encouraged to discuss cost sharing
for optical character recognition (OCR) or other upgrades of paper documents or non-textsearchable electronic images that may be contemplated by each party.

Education Principles
Principle 3.01 (Judicial Expectations of Counsel)
Because discovery of ESI is being sought more frequently in civil litigation and the
production and review of ESI can involve greater expense than discovery of paper documents, it
is in the interest of justice that all judges, counsel and parties to litigation become familiar with
the fundamentals of discovery of ESI. It is expected by the judges adopting these Principles that
all counsel will have done the following in connection with each litigation matter in which they
file an appearance:
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(1)

Familiarize themselves with the electronic discovery provisions of Federal
Rules of Civil Procedure, including Rules 26, 33, 34, 37, and 45, as
well as any applicable State Rules of Procedure;

(2)

Familiarize themselves with the Advisory Committee Report on the 2006
Amendments to the Federal Rules of Civil Procedure, available at
http://www.uscourts.gov/rules/EDiscovery_w_Notes.pdf; and

(3)

Familiarize themselves with these Principles.

Principle 3.02 (Duty of Continuing Education)
Judges, attorneys and parties to litigation should continue to educate themselves on
electronic discovery by consulting applicable case law, pertinent statutes, the Federal Rules of
Civil Procedure, the Federal Rules of Evidence, The Sedona Conference® publications relating
to electronic discovery 1, additional materials available on web sites of the courts 2, and of other
organizations 3 providing educational information regarding the discovery of ESI. 4

1

http://www.thesedonaconference.org/content/miscFiles/publications_html?grp=wgs110
E.g. http://www.ilnd.uscourts.gov/home/
3
E.g. http://www.7thcircuitbar.org, www.fjc.gov (under Educational Programs and Materials)
4
E.g. http://www.du.edu/legalinstitute
2
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EXHIBIT A
IN THE UNITED STATES DISTRICT COURT
FOR THE _________________________
________________ DIVISION
,

)
)
)
)
)
)
)
)
)

Plaintiff,
vs.
,
Defendant.

Case No.
Judge

[PROPOSED]
DISCOVERY PLAN FOR ELECTRONICALLY STORED INFORMATION
The Court has developed this Model Discovery Plan as a framework that may be used by
parties in cases with either limited or extensive discovery of Electronically Stored Information
(“ESI”). This Model Plan is provided in conjunction with the Principles Relating to the
Discovery of Electronically Stored Information, to address and resolve issues surrounding the
discovery of ESI early in the litigation process and without Court intervention whenever
possible.
The Model Discovery Plan consists of four modular sections which may be adapted
flexibly to meet the needs of the particular case. It is not intended to be an inflexible checklist
and must be modified by the parties to address the specific circumstances of the case. For
example, if the principle challenge in a case is production format, the parties might use only part
B. As a second example, the parties might create a discovery plan early in the case that covers
parts A and B, and reserve the issue of production format addressed in part C for a separate
discovery plan to be created later. Similarly, the parties may choose to use the portion of the
Model Discovery Plan designed for limited electronic discovery for certain sections of their
discovery plan and portions designed for more extensive discovery for another section. In
crafting a Discovery Plan applicable or practical for a particular matter,the parties should
consider the factors affecting proportionality under Rules 1 and 26, including, the nature of the
dispute, amount in controversy, agreements of the parties, and anticipated scope of discovery, as
well as the Principles Relating to the Discovery of Electronically Stored Information.
I.

PARTIES’ AGREED-TO TERMS
Pursuant to Federal Rule of Civil Procedure 26 and Principle 2.01 of the Seventh Circuit

Electronic Discovery Pilot Program (“7th Cir. Pilot Program”), Plaintiff(s) ____________ and
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Defendant(s) _______________ (collectively, “the Parties” and each a “Party”), by their
respective counsel in the above-captioned action, stipulate and agree that the following discovery
plan shall govern the search and production of ESI in this matter (the “Discovery Plan”).
A.

SCOPE
1.

This Discovery Plan shall govern the production of documents and electronically

stored information (“ESI”), as described in Federal Rules of Civil Procedure 26, 33, and 34.
2.

The Parties are aware of the importance the Court places on cooperation and

commit to cooperate in good faith throughout the matter consistent with the Principles Relating
to the Discovery of Electronically Stored Information (the “Principles”) of the 7th Cir. Pilot
Program.
3.

Nothing in this Discovery Plan shall supersede the provisions of any subsequent

Stipulated Protective Order.
4.

The Parties identify the following categories of ESI most relevant to the Parties’

claims or defenses in this matter. While this categorical identification is not intended as an
exhaustive list of potential materials and shall not be construed to waive a party’s right to request
additional ESI, or any party’s right to object to production, the following represent the categories
of ESI most likely to result in the production of information most relevant to the issues in the
case to the best of the Parties’ knowledge at this time:
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5.

E-discovery will be limited to ESI in the Parties’ custody, possession, or control

created on or after _____________. [In an effort to expedite the discovery process, the Parties
agree to initially limit e-discovery to the period of time most likely to contain the most relevant
information to this dispute, ___________ to ___________. The Parties further agree that they
shall preserve, but neither collect nor produce, ESI created between ______________ and
______________. The Parties reserve the right to request such ESI in the future and reserve the
right to object to such production.]
6.

The Parties identify the following Third Parties likely to have ESI relevant to this

7.

The Parties identify the following additional means to focus the scope of ESI in

matter:

the matter. [Geographical limitations? Limit to one subsidiary or unit within an organization?
Limit to specified location or locations? Limit to identified data store or data stores?]:

8.

The collection of ESI by the Parties shall be a ___ single collection or ___

sequential collections. [Drafting note: depending upon the facts and circumstances of the
particular case, sequential collections can be a means of conducting discovery in a focused and
efficient manner.]
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B.

SEARCHING
1.

CASES INVOLVING LIMITED ESI
a.

The Parties agree that relevant ESI may be identified for production by the

following means:
(1)

[a manual process conducted by the custodians or in-house

counsel or outside counsel]; and/or
(2)

[the use of native application search functionality native to the e-

mail or other software (e.g. searching within Outlook)]
b.

In addition to, or instead of the foregoing methodologies, the Parties may

agree to use Boolean or other more advanced search capabilities.
2.

CASES INVOLVING SUBSTANTIAL ESI
a.

E-mail and unstructured data (e.g., word processing documents,

spreadsheets, presentation slides) 1
(1)

Types of email and unstructured data:
(a)

Which email systems are involved (e.g. Exchange/Outlook,

NotesMail, GroupWise).
(b)

Is there email stored at Internet Service Providers (ISPs) or

cloud email providers.(E.g. gmail, hotmail).
(c)

What file types are involved (e.g. Microsoft Office files

Mac, CAD [computer aided design], gif, tiff, pdf, WordPerfect).
1

For a definition of “Unstructured Data”, see The Sedona Conference Glossary, available at
www.thesedonaconference.org/publications.
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(d)

Are any of the non-email documents located in cloud-based

storage?
(2)

Which unstructured data will be searched?
(a)

Custodial or system-wide?

(b)

If custodial, initial list of custodians?

(c)

Are there non-custodial unstructured data stores 2, such as

shared data that will be searched?
(d)

[If necessary - In an effort to expedite the discovery

process, the Parties agree to initially limit e-discovery to the
above-identified custodians and non-custodial data stores, which
the Parties believe are the most likely to contain the most relevant
information to this dispute. The Parties further agree that they shall
preserve, but neither collect nor produce, unless necessary, ESI
from the following additional custodians and non-custodial data
stores.]
(3)

What unstructured data stores will be searched?
(a)

Identify custodian's unstructured data stores (e.g., e-mail,

network shares, hard drive, etc.)
(b)

Which, if any, portable media or data storage devices will

be searched, and for which custodians?
2

A “data store” refers to a location where data is stored.
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(4)

Search Protocol
(a)

What search methodology does each Party propose to

employ? Search terms? Technology assisted review? Other?
(b)

Each Party shall be responsible for generating a searching

protocol that it believes in good faith will return a reasonably high
proportion of responsive documents.
(c)

If search terms are used, within twenty-one (21) days of the

execution of this Discovery Plan, the Parties will exchange
proposed search terms and strategies that each Producing Party
proposes to use to identify responsive ESI.
(d)

If a Producing Party has reason to believe that responsive

documents are in a language other than English, the Party will
include in its proposed search terms any translated search terms it
proposes to use.
(e)

Within seven (7) days of the Parties’ exchange of proposed

search terms, the Parties will meet and confer to agree on search
terms.
(f)

In the event that any Party issues additional requests for

production after the meet and confer described in this Section, the
Parties will meet and confer within fourteen (14) days of such
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requests to discuss the need for supplemental search terms and to
identify supplemental search terms if any.
b.

Enterprise level structured data (E.g. enterprise databases)
(1)

Are there structured data stores that contain relevant data or

information?
(2)

Are there existing report formats that reasonably provide the

information requested?
(3)

If not, what search capabilities are available to retrieve relevant

information?
c.

Inaccessible data?
(1)

The following types of data stores are presumed to be inaccessible

and are not subject to discovery absent a particularized need for the data as
established by the facts and legal issues of the case:
(a)

Deleted, slack, fragmented, or other data only accessible by

forensics.
(b)

Random access memory (RAM), temporary files, or other

ephemeral data that are difficult to preserve without disabling the
operating system.
(c)

On-line access data such as temporary internet files,

history, cache, cookies, and the like.
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(d)

Back-up data that is substantially duplicative of data that

are more accessible elsewhere.
(e)

Server, system or network logs.

(f)

Data remaining from systems no longer in use that is

unintelligible on the systems in use.
(g)

Electronic data (e.g. email, calendars, contact data, notes,

and text messages) sent to or from mobile devices (e.g., iPhone,
iPad, Android, and Blackberry devices), provided that a copy of all
such electronic data is routinely saved elsewhere (such as on a
server, laptop, desktop computer, or “cloud” storage).
(2)
C.

[Insert other inaccessible data stores, if any: ]

PRODUCTION FORMAT
1.

CASES INVOLVING LIMITED ESI
a.

Document Format.
(1)

Electronically stored information derived from e-mail and other

electronically created files (e.g. Microsoft Office files, WordPerfect) will
be produced:
(a)

___ as Bates-labeled single page TIFF or pdf images;
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(b)

___ in native format (the file format associated with the

original creating application, such as a Word document or Outlook
document) 3; or
(c)
(2)

___ in hard copy.

Documents Without Standard Pagination. Documents without

standard pagination, such as spreadsheets or desktop databases (such as
MicrosoftAccess) maintained electronically, will be produced in native
format. Any additional structured data production will be limited to
existing report formats absent cost shifting.
(3)

Web Pages and Social Media Information. Web pages, social

media data and other information not otherwise covered in subparts 1.a.(1)
or (2) above shall be produced as “screen shots” or “screen captures”
unless the Parties agree to perform bulk exports of entire websites and
social media accounts into native format.
(4)

In addition to the production as specified above, the Parties may

also agree to the production of metadata from fields to be specified by the
Parties and the provision of load files pursuant to the Parties’
specification.
2.

CASES INVOLVING EXTENSIVE ESI
a.

Unstructured Data

3

The “native format” of a document is the file structure defined by the original creating software application. See
The Sedona Conference Glossary, cited in note 2 supra.
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(1)

Document format.
(a)

Electronically stored information derived from e-mail and

other electronically created files (e.g. Microsoft Office files,
WordPerfect) will be produced as:
(i)

____ Bates-labeled single page/multi-page TIFF, as

described in Section 1 of Exhibit 1; or

(b)

(ii)

____ pdf images; or

(iii)

____ in native format; or

(iv)

____ in hard copy; or

(v)

____ Other:

Each Party reserves the right to object to production of

documents in the format specified herein to the extent that
production in such format is impracticable or unreasonably
burdensome or expensive.
(c)

Each Party reserves the right to request native files for

documents that are difficult to understand after they have been
produced in the format specified herein or that contain potentially
relevant embedded information, and such requests will not be
unreasonably denied. Such a request shall be made according to
the following protocol.
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(i)

The requesting Party shall make any such request

as soon as reasonably practical after receiving a document
production.
(ii)

The requesting Party shall provide a list of Bates

numbers of the documents that it is requesting to be
produced in native file format.
(iii)

Within fourteen (14) days of receiving this request,

the producing Party will either (i) produce the requested
native files to the extent reasonably practicable or (ii)
respond in writing, setting forth its position on the
production of the requested documents.
(iv)

If the Parties are unable to agree as to the

production of the requested documents in native format, the
Parties may submit the matter to the Court.
(2)

Metadata format. The Parties agree to produce the ESI metadata

fields identified in Section 4 of Exhibit 1, as well as the following fields:
[If any additional fields].
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(3)

Load file 4 format. The Parties agree on the load file specifications

provided for in Section 3 of Exhibit 1, except as follows: [Insert
modifications, if any]
(4)

Documents without standard pagination, such as spreadsheets or

desktop databases (such as Microsoft Access) maintained electronically,
will be produced:

(5)

(a)

____ in native format; or

(b)

____ as Bates-labeled single page TIFF or pdf images; or

(c)

____ in hard copy.

Audio/Video files maintained electronically, will be produced as

native files:
(6)

Parties will produce information from the following databases or

systems incorporating databases as a report: [Parties to identify report
output (E.g. Excel)]
b.

Structured Data
(1)

The Parties should make reasonable efforts to agree upon the

production of data from structured data stores in existing report formats, or
report formats that can be developed without undue burden.

4

A load file relates to a set of scanned images or other files, and indicates where individual pages or files belong
together, where each document begins, and what documents are attached to the document. A load file may also
contain metadata or extracted text associated with the documents. See The Sedona Conference Glossary, cited at
note 2 supra.
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(2)

If the issues in the case make exchange of data in a report format

insufficient, the Parties should identify the following databases or systems
incorporating databases that will require raw data production. [Parties to
identify data output, it any, and what layouts and/or formats will be
provided.]
c.

De-Duplication. A Party is only required to produce a single copy of a

responsive document.
(1)

Parties may de-duplicate stand-alone documents or entire

document families globally using MD5 or SHA-1 Hash 5 value matching.
ESI that is not an exact duplicate may not be removed.
(2)

Common system files defined by the NIST library

(http://www.nsrl.nist.gov/) need not be produced
(3)

Attachments to e-mails shall not be eliminated from the parent e-

mail
(4)

Paper documents shall not be eliminated as duplicates of

responsive ESI. To the extent the Parties de-duplicate stand-alone
electronic documents against an e-mail attachment, the attachment to the
e-mail must be the document that is produced.
d.

Native files. The Parties will make reasonable efforts to ensure that

documents produced in native form are decrypted (or that passwords are

5

A Hash value is a mathematical algorithm that represents a unique value for a given set of data or document,
similar to a digital fingerprint. See The Sedona Conference Glossary, cited at note 2 supra.
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supplied), but the Parties have no duty to identify encrypted documents prior to
production.
D.

THIRD-PARTY ESI
1.

A Party that issues a non-party subpoena (the “Issuing Party”) shall include a

copy of this Discovery Plan with the subpoena and state that the Parties to the litigation have
requested that third-parties produce documents in accordance with the specifications set forth
herein.
2.

The Issuing Party is responsible for producing any documents obtained under a

subpoena to all other Parties.
3.

If the Issuing Party receives any hard-copy documents or native files, the Issuing

Party will process the documents in accordance with the provisions of this Discovery Plan, and
then produce the processed documents to all other Parties.
4.

However, any documents the Issuing Party does not intend to process for its own

use may be disseminated to all other Parties in the format in which such documents are received
by the Issuing Party. If the Issuing Party subsequently processes any such documents, the Issuing
Party will produce those processed documents to all other Parties.
5.

If the non-party production is not Bates-stamped, the Issuing Party will endorse

the non-party production with unique prefixes and Bates numbers prior to producing them to all
other Parties.
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E.

E-DISCOVERY LIAISON (FOR CASES INVOLVING EXTENSIVE ESI)
1.

The Parties have identified liaisons to each other who are and will be

knowledgeable about and responsible for discussing their respective ESI.
2.

Each e-discovery liaison will be, or have access to those who are, knowledgeable

about the technical aspects of e-discovery, including the location, nature, accessibility, format,
collection, search methodologies, and production of ESI in this matter.
3.

The Parties will rely on the liaisons, as needed, to confer about ESI and to help

resolve disputes without court intervention.
4.
F.

The Parties’ respective e-discovery liaisons are:

OTHER
1.

In scanning paper documents, distinct documents should not be merged into a

single record, and single documents should not be split into multiple records (i.e., paper
documents should be logically unitized 6). In the case of an organized compilation of separate
documents – for example, a binder containing several separate documents behind numbered tabs
– the document behind each tab should be scanned separately, but the relationship among the
documents in the compilation should be reflected in the proper coding of the beginning and
ending document and attachment fields. The Parties will make their best efforts to unitize the
documents correctly.
2.

This Discovery Plan shall have no effect on any producing Party’s right to seek

reimbursement for costs associated with collection, review, or production of documents or ESI.

6

Logical Unitization is the process of human review of each individual page in an image collection using logical
cues to determine pages that belong together as documents. Such cues can be consecutive page numbering, report
titles, similar headers and footers and other logical indicators. See The Sedona Conference Glossary, cited at note 2
supra.
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3.

Nothing in this Discovery Plan should require ESI and other tangible or hard copy

documents that are not text-searchable to be made text-searchable. Nevertheless, counsel or the
Parties are encouraged to discuss cost sharing for optical character recognition (OCR) or other
upgrades of paper documents or non-text-searchable electronic images that may be contemplated
by each Party. If a producing Party creates OCR of paper documents or non-text-searchable
electronic images it produces for its own use, that producing Party should consider providing
OCR to other Parties willing to pay a reasonable share of the cost of OCR.
4.

Nothing in this Discovery Plan shall be interpreted to require disclosure of

irrelevant information or relevant information protected by the attorney-client privilege, workproduct doctrine, or any other applicable privilege or immunity. The Parties do not waive any
objections as to the production, discoverability, admissibility, or confidentiality of documents
and ESI.
5.

Nothing in this Discovery Plan is intended or should be interpreted as narrowing,

expanding, or otherwise affecting the rights of the Parties or third parties to object to a subpoena.
6.

Counsel executing this Discovery Plan warrant and represent that they are

authorized to do so on behalf of themselves and their respective clients.
II.

PARTIES’ OUTSTANDING DISAGREEMENTS
The Parties cannot reach agreement and seek relief from the Court on the following

issues:
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PLAINTIFF COUNSEL

DEFENSE COUNSEL

_____________________________

____________________________

Dated:
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EXHIBIT 1
1.

IMAGES:
• Produce documents in Single Page Group IV TIFF files
• Image Resolution at least 300 DPI
• Black and White unless color is necessary to understand the meaning
• File Naming Convention: Match Bates Number
• Insert Placeholder image for files produced in Native form (see Section 2)
• Original document orientation shall be retained

2.

FULL TEXT EXTRACTION / OCR:
• Produce full extracted text for all file types of ESI (Redacted text will not be
produced)
• Production format: Single text file for each document, not one text file per page
• File Naming Convention: Match Beg Bates Number

3.

LOAD FILE SPECIFICATIONS [Insert modifications, if any, to fit the needs of the
particular case]:
• Images Load File: Opticon OPT file
• Metadata Load File: Concordance DAT file with field header information added as
the first line of the file. Export using Concordance default delimiters.
• Extracted TEXT: Reference File Path to TEXT file in DAT file
• Native Files Produced: Reference File Path to Native file in DAT file

4.

ESI PRODUCTION METADATA FIELDS [Insert modifications, if any, to fit the
needs of the particular case ]:
• BegBates: Beginning Bates Number
• EndBates: Ending Bates Number
• BegAttach: Beginning Bates number of the first document in an attachment range
• EndAttach: Ending Bates number of the last document in attachment range
• Custodian: Name of the Custodian of the File(s) Produced – Last Name, First Name
format
• FileName: Filename of the original digital file name
• NativeLink: Path and filename to produced Native file
• EmailSubject: Subject line extracted from an email message
• Title: Title field extracted from the metadata of a non-email document
• Author: Author field extracted from the metadata of a non-email document
• From: From field extracted from an email message
• To: To or Recipient field extracted from an email message
• Cc: CC or Carbon Copy field extracted from an email message
• BCC: BCC or Blind Carbon Copy field extracted from an email message
• DateRcvd: Received date of an email message (mm/dd/yyyy format)
• DateSent: Sent date of an email message (mm/dd/yyyy format)
• DateCreated: Date that a file was created (mm/dd/yyyy format)
• DateModified: Modification date(s) of a non-email document
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•
•
•
•
6.

Fingerprint: MD5 or SHA-1 has value generated by creating a binary stream of the
file
ProdVolume: Identifies production media deliverable
ExtractedText: File path to Extracted Text/OCR File
Redacted: “Yes,” for redacted documents; otherwise, blank

PAPER DOCUMENTS METADATA FIELDS:
• BegBates: Beginning Bates Number
• EndBates: Ending Bates Number
• BegAttach: Beginning Bates number of the first document in an attachment range
• EndAttach: Ending Bates number of the last document in attachment range
• Custodian: Name of the Custodian of the File(s) Produced – Last Name, First Name
format
• ProdVolume: Identifies production media deliverable
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IN THE UNITED STATES DISTRICT COURT
FOR THE _________________________
________________ DIVISION

,

)
)
)
)
)
)
)
)
)

Plaintiff,
vs.
,
Defendant.

Case No.
Judge

[PROPOSED]
PILOT PROJECT CASE
MANAGEMENT ORDER No. 2
MANAGEMENT OF ATTORNEY-CLIENT
PRIVILEGE & WORK PRODUCT PROTECTION
This court is participating in the Pilot Program initiated by the Seventh Circuit Electronic
Discovery Committee, which is intended to better promote the “just, speedy, and inexpensive
determination” of this action, pursuant to Federal Rule of Civil Procedure 1. In furtherance of
Rule 1 and the Pilot Program, it is hereby ordered as follows:
1. ALTERNATIVE PRIVILEGE LOGGING PROTOCOL
1.1

Asserting Privilege or Protection. A party who withholds ESI or documents on

the grounds of attorney-client privilege and/or work product protection shall provide:
(a)

a listing of such ESI and documents in electronic spreadsheet format

providing as much objective metadata as is reasonably available (e.g., document control
number, date, author(s), recipient(s), file type, etc.) and an indication of the privilege
and/or protection being asserted; and
(b)

a description of any categories of ESI and documents that the withholding

party asserts are privileged or protected and the reasons for asserting that individual
review of the category is not worth the time and/or expense necessary to do so.
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“Objective metadata” does not include substantive content from, or a subjective description of
the document or ESI being withheld.
1.2

Challenging Asserted Privilege and Protection.

If a party challenges an

assertion of privilege or protection from discovery then the parties shall meet and confer and
make a good faith effort to cooperatively classify the challenged documents and ESI into
categories that are subject to common factual and legal issues in so far as practicable.
Thereafter, the parties shall jointly request a conference with the Court to devise a plan for
resolving the challenges, which normally will include:
(a)

a schedule for briefing the legal issues relevant to each category;

(b)

a ruling date for issues that can be resolved on the briefs alone; and

(c)

a schedule for providing representative samples for the Court’s review in

camera with respect to any categories that cannot be resolved on the briefs; and
(d)

a schedule for the parties to meet and confer to attempt in good faith to

apply the Court’s rulings on the samples to whole categories or within categories insofar
as possible; and
(e)

a schedule for repeating this process as needed.

2. NON-WAIVER AND CLAW BACK PROTOCOL (FRE 502(d))
2.1

Non-Waiver By Production. Production of documents and ESI in this case shall

be without prejudice to and shall not waive, for purposes of this case or otherwise, any attorneyclient privilege or work product protection that otherwise would apply.
2.2

Time For Asserting Privilege And Protection. A producing party may assert

privilege or protection over produced documents and ESI at any time by notifying the receiving
party(ies) in writing of the assertion of privilege or protection, except that:
(a)

Affirmative use of ESI or a document by the producing party in the case

waives privilege and protection with respect to it, and of other ESI and documents to the
extent provided by Federal Rules of Evidence, Rule 502(a); and
(b)

Upon use in the case by another of ESI or a document that was produced

by a party, that producing party must promptly assert any claimed privilege and/or
protection over it and request return or destruction thereof.
2.3

Disputing Claims of Privilege/Protection Over Produced Documents. Upon
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receipt of notice of the assertion of privilege or protection over produced documents or ESI, the
receiving party shall:
(a)

to whatever extent it contests the assertion of privilege or protection,

promptly so notify the producing party, and maintain the contested documents and ESI in
confidence pending resolution of the contest by the Court; and
(b)

to whatever extent the receiving party does not contest the assertion of

privilege or protection, promptly certify in writing to the producing party that it has
returned or destroyed the applicable document(s) and/or ESI, and has made reasonably
diligent efforts to identify and destroy each copy thereof and all information derived
therefrom (normally reasonable diligence will not include disaster recovery media).
In the event of a contested assertion of privilege or protection over produced documents that
cannot be resolved amicably after meeting and conferring in good faith, either party may bring
the contest to the attention of the Court by motion.

____________________, 2012

ENTERED:

______________________________
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OFFICIAL POLICY OR POSITION OF THE AMERICAN BAR ASSOCIATION (ABA)
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on
Electronic Discovery (ESI) Issues in
Bankruptcy Cases

Prepared by

ABA Electronic Discovery (ESI) in Bankruptcy
Working Group
May 1, 2013

The ABA Electronic Discovery (ESI) in Bankruptcy Working Group is part of
the ABA Business Law Section’s Committee on Bankruptcy Court Structure and the
Insolvency Process.* The Electronic Discovery (ESI) in Bankruptcy Working Group
was formed to study and prepare guidelines or a best practices report on the scope
and timing of a party’s obligation to preserve electronically stored information (ESI)
in bankruptcy cases. The issues studied by the Working Group included the scope
and timing of a Chapter 11 debtor-in-possession’s obligation to preserve ESI not
only in connection with adversary proceedings, but also contested matters and the
bankruptcy case filing itself, and the obligations of non-debtor parties to preserve
ESI in connection with adversary proceedings and contested matters in a
bankruptcy case. Because to date there appears to have been only very limited
study and reported case authority on ESI-related issues in bankruptcy, it seemed to
be an appropriate time to provide more focused guidance on this subject.
The Electronic Discovery (ESI) in Bankruptcy Working Group is comprised
of judges, former judges, bankruptcy practitioners, litigation attorneys experienced
in bankruptcy and general civil litigation, representatives of the Executive Office of
the United States Trustee and law professors knowledgeable in the field of
bankruptcy law. The Working Group includes persons with experience in business
and consumer bankruptcy cases, large and small Chapter 7, Chapter 11 and
Chapter 13 cases, and e-discovery matters in litigation. The goal in forming the
Working Group was to provide a broad range of perspectives and experience.
The general subject of electronic discovery (ESI) issues in litigation has
engendered much commentary, discussion and debate in recent years and a
significant number of legal opinions. This Report and the guidelines set forth
herein are intended to provide a framework for consideration of ESI issues in
bankruptcy cases. In drafting the guidelines, it was thought important to include
certain guiding principles that need to be considered when addressing ESI issues in
bankruptcy cases. Those principles are discussed in the Report. It should be noted
that while this has been a collaborative and interactive process, not all Working
Group members agree on all points in the Report.
The Working Group wishes to acknowledge the excellent work done by
others who have studied and written on the issues relating to electronic discovery
(ESI) in civil litigation. In particular, the Working Group wishes to acknowledge
the extensive work of The Sedona Conference on electronic discovery issues. The
principles and guidelines appearing as part of this Report are not intended to
replace other valuable sources of guidance on ESI issues such as The Sedona
Principles (Second Edition): Best Practices Recommendations & Principles for
Addressing Electronic Document Production (the “Sedona Principles”). Interested
parties are encouraged to consult the Sedona Principles (see Bibliography, page 32
This Best Practices Report is not, and should not be construed as, the official policy or position of
the American Bar Association (ABA).
*
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infra) for background materials and very instructive general principles and
guidelines with respect to ESI issues in civil litigation. This Report is intended to
supplement those principles and guidelines and provide more particularized
guidance on issues concerning electronically stored information (ESI) in connection
with bankruptcy cases.
This Best Practices Report is divided into six sections. Those sections are:
(i) ESI Principles and Guidelines in Large Chapter 11 Cases; (ii) ESI Principles and
Guidelines in Middle Market and Smaller Chapter 11 Cases; (iii) ESI Principles and
Guidelines in Chapter 7 and Chapter 13 Cases; (iv) ESI Principles and Guidelines
in Connection with Filing Proofs of Claim and Objections to Claims in Bankruptcy
Cases; (v) ESI Principles and Guidelines for Creditors in Bankruptcy Cases; and (vi)
Rules and Procedures with Respect to ESI in Adversary Proceedings and Contested
Matters in Bankruptcy Cases. Although an in-depth analysis of ESI principles and
guidelines in Chapter 9, Chapter 12 and Chapter 15 cases is beyond the scope of
this Report, a brief footnote with respect to each of these chapters is found on page
15 infra. In addition, it was thought that it would be helpful to include a short
bibliography of useful electronic discovery resources. That Bibliography appears at
the end of this Report.
Comments on this Report may be submitted to Richard L. Wasserman, the
Chair of the Working Group, whose address is Venable LLP, 750 East Pratt Street,
Suite 900, Baltimore, Maryland 21202; email address: rlwasserman@venable.com;
telephone 410-244-7505. The names of the other members of the Working Group
are set forth below.
* * * * *
Richard L. Wasserman (Chair), Venable LLP, Baltimore, MD
Paul M. Basta, Kirkland & Ellis LLP, New York, NY
Hon. Stuart M. Bernstein, United States Bankruptcy Judge, Southern
District of New York
Lee R. Bogdanoff, Klee, Tuchin, Bogdanoff & Stern LLP, Los Angeles, CA
Hon. Philip H. Brandt, United States Bankruptcy Judge, Western District
of Washington
William E. Brewer, Jr., The Brewer Law Firm, Raleigh, NC
Jonathan D. Brightbill, Kirkland & Ellis LLP, Washington, DC
Gillian N. Brown, Pachulski Stang Ziehl & Jones LLP, Los Angeles, CA
Hon. Samuel L. Bufford, The Dickinson School of Law, Pennsylvania State
University, University Park, PA
Timothy J. Chorvat, Jenner & Block LLP, Chicago, IL
Mark D. Collins, Richards Layton & Finger, P.A., Wilmington, DE
Dennis J. Connolly, Alston & Bird LLP, Atlanta, GA
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John P. Gustafson, Standing Chapter 13 Trustee, Toledo, OH
Scott A. Kane, Squire Sanders LLP, Cincinnati, OH
Christopher R. Kaup, Tiffany & Bosco P.A., Phoenix, AZ
Stephen D. Lerner, Squire Sanders LLP, Cincinnati, OH
David P. Leibowitz, Lakelaw, Waukegan, IL
Judith Greenstone Miller, Jaffe Raitt Heuer & Weiss P.C., Southfield, MI
Robert B. Millner, SNR Denton US LLP, Chicago, IL
Prof. Jeffrey W. Morris, University of Dayton School of Law, Dayton, OH
Salvatore A. Romanello, Weil Gotshal & Manges LLP, New York, NY
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Jeffrey L. Solomon, The Law Firm of Jeffrey L. Solomon, PLLC, Woodbury, NY
Marc S. Stern, The Law Office of Marc S. Stern, Seattle, WA
Clifford J. White, III, Executive Office for United States Trustees,
Washington, DC
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SECTION I
ELECTRONIC DISCOVERY (ESI) PRINCIPLES AND
GUIDELINES IN LARGE CHAPTER 11 CASES
I.

Principles Applicable to ESI Issues in Bankruptcy Cases

The principles set forth below are not meant to be exclusive or to replace
other valuable sources of guidance, such as The Sedona Principles (Second Edition):
Best Practices Recommendations & Principles for Addressing Electronic Document
Production (“Sedona Principles”). Rather, they are intended to provide more
particularized guidance on issues concerning electronically stored information
(“ESI”) that may arise in the bankruptcy context.
Principle 1: The duty to preserve ESI and other evidence applies in
the bankruptcy context. A person or entity preparing to file a bankruptcy case
should consider appropriate steps to preserve ESI and other evidence. In addition,
potential debtors and non-debtor parties have an obligation to preserve ESI and
other evidence related to the filing of a contested matter, adversary proceeding or
other disputed issue in a bankruptcy case. This duty to preserve may arise prior to
the formal filing of the bankruptcy case or other litigated matter, generally when
the case filing or other potential litigation matter becomes reasonably anticipated.
This duty to preserve is also consistent with and supplemental to the obligation of
debtors, debtors-in-possession and other fiduciaries to take reasonable steps to
preserve books and records in order to facilitate the just and efficient
administration of the bankruptcy estate and resolution of disputed matters arising
in or in connection with the bankruptcy case. A debtor’s preservation efforts should
extend to representatives and affiliates of the debtor, and the debtor should
consider appropriate instructions to such third parties regarding preservation of
ESI relating to the debtor.
Principle 2: The actual or anticipated filing of a bankruptcy petition
does not require a debtor to preserve every piece of information in its
possession. A person or entity preparing to file a bankruptcy petition should take
reasonable steps to preserve ESI and other evidence that the person or entity
reasonably anticipates may be needed in connection with administration of the
bankruptcy case or proceedings therein or operation of the business or affairs of the
debtor or otherwise relevant to a legitimate subject of dispute in the bankruptcy
case or potential litigation therein. This obligation does not require a debtor to
preserve all ESI and other information in its possession merely because a
bankruptcy petition is filed or shortly anticipated. It would generally not be
inappropriate for debtors to continue following routine document retention
4
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programs and to continue the good faith operation of electronic information systems
that may automatically delete ESI, so long as the application of such programs and
systems is suspended with respect to specific ESI and other evidence to which a
duty to preserve has attached.
Principle 3: Proportionality considerations regarding the
preservation and production of ESI are particularly important in the
bankruptcy context. A party’s obligations with respect to the preservation and
production of ESI should be proportional to the significance, financial and
otherwise, of the matter in dispute and the need for production of ESI in the matter.
Proportionality considerations are especially important in the bankruptcy context.
Debtors will be operating within constraints and generally have limited assets.
Creditors often face the prospect of less than a full recovery, frequently a
significantly reduced one, on claims against the bankruptcy estate. Parties should
not be forced to spend a disproportionate amount of already limited resources on the
preservation and production of ESI.
Principle 4: Interested parties in a bankruptcy case are encouraged
to confer regarding issues related to the preservation and production of
ESI. The value of direct discussions regarding ESI is not a novel concept and is
well-recognized, for example, in Sedona Principle No. 3. Indeed, in matters and
proceedings where Federal Rule of Bankruptcy Procedure 7026 applies, conferring
with opposing counsel is required. Even where it is not required, however, the
potential benefit of conferring is heightened in bankruptcy cases. Bankruptcy
courts are courts of equity. The stakeholders in a bankruptcy case are tasked with
resolving disputes quickly and efficiently in order to avoid dissipating assets of the
bankruptcy estate. This means that disputed matters in bankruptcy cases are often
heard and decided in an expedited manner. In these circumstances, it is
particularly important for parties to confer regarding ESI obligations and requests
for production of ESI in order to avoid unnecessary disputes. The development of a
proposed ESI protocol by the debtor and interested parties is a suggested best
practice to consider in large chapter 11 cases.
II.

ESI Guidelines and Suggested Best Practices for Debtor’s Counsel in
Large Chapter 11 Cases

The following are guidelines and suggested best practices with respect to ESI
in large chapter 11 cases. It is recognized that the guidelines and recommendations
set forth herein may not be appropriate in each and every case. There may be good
reasons in a chapter 11 case, large or small, for taking a different approach to ESI
issues. The following are intended as suggested guidelines for counsel and courts to
consider.

5
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1.

Pre-filing.


Counsel’s pre-filing planning checklist for a chapter 11 case should include a
discussion of ESI-related matters with the client.



Counsel should gain an understanding of the client’s electronic information
systems, including the types of ESI the client maintains and the locations
where it is used and stored. This should include discussion of the client’s
existing policies and procedures regarding ESI, including any data retention
program that calls for the automatic deletion or culling of ESI. It should also
include identification of sources of ESI that are likely to be identified as not
reasonably accessible because of undue burden or cost.



Counsel should explain to the client its obligation to preserve ESI, consistent
with the principles outlined above. This should include identification and
discussion of issues that are reasonably anticipated to be disputed in the
bankruptcy case and the sources and locations of ESI likely to be relevant to
such disputes (including key custodians and storage systems or media that
are likely to contain such ESI).



Because first-day motions are contested matters, debtor’s counsel should, if
reasonably practicable, put appropriate preservation measures in place
regarding the subjects of the various first-day motions to be filed on behalf of
a chapter 11 debtor-in-possession. The same is true of any adversary
proceedings to be filed as part of the first-day filings.



In order to plan and implement appropriate preservation efforts, the parties
may wish to designate a liaison or primary point of contact for ESI issues at
both the client and its outside counsel. Discussions of the client’s electronic
information systems and ESI obligations should include participation by the
client’s IT department. If an outside vendor or consultant is retained to
assist with ESI matters, a lead person in that organization may also be
identified and the vendor or consultant’s scope of work and reporting
obligations should be clearly identified.



A debtor’s preservation plan and instructions should be communicated in
writing within the debtor’s organization (in the nature of a litigation hold).
The debtor’s preservation plan should include a mechanism for periodic
updates and reminders as issues are identified and refined during the
bankruptcy case.



The review and discussion of the client’s ESI obligations should consider any
specialized data privacy considerations (e.g., specific regulatory requirements
in the client’s industry, statutes applicable to the client, confidentiality or
6
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non-disclosure agreements with third parties and obligations imposed under
foreign legal systems for clients with operations or affiliates in jurisdictions
outside of the United States).
2.

At Time of Filing of Chapter 11 Case.


Debtor’s counsel should consider whether, at the outset of the case, there is a
need for bankruptcy court approval of an interim ESI protocol addressing any
pertinent ESI issues, including preservation efforts. Debtor’s counsel may
also want to consider including in the debtor’s first-day affidavit a description
of the debtor’s pre-petition preservation efforts and any changes to the
debtor’s preservation practices made prior to the bankruptcy filing. Final
decisions regarding preservation and other ESI-related issues should be
reserved, if possible and if not unduly burdensome to the debtor, until a later
date when a Creditors’ Committee has been appointed and the debtor can
confer with it and other stakeholders in the case.



If any of the professionals to be employed by the debtor are working on ESI
preservation programs, the scope of their work should be identified in the
employment application for such professional.

3.

Within 45 to 60 Days of Petition Date or At or Before Final Hearing
on Bankruptcy Rule 4001 Matters.


As soon as reasonably practicable in the case, allowing for consultation with
the Creditors’ Committee, the United States Trustee and any other interested
parties (which could include secured lenders, indenture trustees or other
significant creditor constituencies), the debtor should consider formulating
and proposing an ESI protocol for approval by the Bankruptcy Court after
notice and opportunity for objection by other parties. An ESI protocol may
not be necessary or desirable in every large chapter 11 case.



The ESI protocol should address preservation efforts implemented by the
debtor, document databases or repositories established by the debtor, issues
related to the intended form or forms of production of ESI by the debtor, any
sources of ESI that the debtor deems not reasonably accessible because of
undue burden or cost, any categories of ESI that the debtor specifically
identifies as not warranting the expense of preservation, document retention
programs or policies that remain in effect and any other significant ESIrelated issues. The ESI protocol should identify a point of contact at debtor’s
counsel to which third parties can address inquiries or concerns regarding
ESI-related issues. The ESI protocol may also identify the parties and
subject matters as to which the debtor expects to request production of ESI
(but any such provision does not relieve the debtor of any obligation
7
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otherwise existing to confer directly with those parties, including regarding
any requested preservation of ESI).


The timing for seeking approval of an ESI protocol will vary depending upon
the circumstances of each case. Depending upon how long it takes to appoint
a Creditors’ Committee and how long the consultation process with interested
parties lasts, it may be appropriate to file the motion seeking approval of the
ESI protocol within the applicable time period to provide sufficient notice and
be calendared for a date within 45 to 60 days after the Petition Date or for
the date of the final hearing on Bankruptcy Rule 4001 matters. Because of
its importance, it should be a goal to have the ESI protocol approval order
entered early in the debtor’s bankruptcy case. Adequate notice of any motion
seeking approval of a proposed ESI protocol should be provided to creditors
and other parties in interest.



Among the provisions to consider including in an ESI protocol approval order
from the Bankruptcy Court is a provision, in accordance with Federal Rule of
Evidence 502(d), addressing the non-waiver of attorney-client privilege and
work-product protection when ESI is disclosed.



Approval of the ESI protocol should not preclude the debtor or other parties
from seeking additional or different treatment of ESI in appropriate
circumstances. Any issues regarding requests for deviation from the protocol
should be addressed in direct communications between the affected parties
before any relief is sought from the Court. The order approving the ESI
protocol should include a provision that the terms of the protocol are subject
to further order of the Court and can be amended for cause. Although
adequate notice to potentially affected creditors and interested parties should
be a prerequisite to approval of any ESI protocol, approval of such protocol is
not intended to preclude parties then and in the future engaged in litigation
with a debtor, including the debtor, from seeking ESI-related relief
particularized to such litigated matter.*

*

A model template for an ESI Protocol is attached as Appendix 1 to this Report. Also attached as
Appendix 2 is a form of ESI Protocol Approval Order, including Federal Rule of Evidence 502(d)
provisions. Whether to propose an ESI Protocol and what to include in an ESI Protocol will depend
upon the facts and circumstances of each case. As will be noted, a number of the items covered in
the attached ESI Protocol template are presented in brackets for “consideration” by the debtor and
its counsel, with a view toward customizing the provisions based upon the facts and circumstances
applicable to the debtor and its case. Even with respect to matters not presented in brackets, such
matters may not be appropriate in every case, and additional matters not set forth in the template
may need to be addressed. The same approach would also apply to drafting a proposed ESI Protocol
Approval Order on a case by case basis.

8
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4.

Other ESI Considerations.


In addition to ESI obligations in connection with adversary proceedings and
contested matters, other ESI issues may arise during the case. For example,
special considerations may apply with respect to personally identifiable
information and patient records and other patient care information. See
11 U.S.C. §§ 363(b)(1), 332 and 333. In addition, if there is a sale or other
transfer of property of the estate, consideration should be given to preserving
ESI and other data and documents, or providing for continued access by the
estate to such ESI and other data and documents, following such sale or
other transfer.



If a preservation obligation arises and appropriate documents and ESI are
not preserved, under the applicable rules and case law there is a real
possibility of a claim of spoliation of evidence and a request for sanctions.
With respect to the wide range of potential sanctions, see Section VI infra.

9
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SECTION II
ELECTRONIC DISCOVERY (ESI) PRINCIPLES AND GUIDELINES
IN MIDDLE MARKET AND SMALLER CHAPTER 11 CASES
I.

Principles Applicable to ESI Issues in Bankruptcy Cases

The principles set forth below are not meant to be exclusive or to replace
other valuable sources of guidance, such as The Sedona Principles (Second Edition):
Best Practices Recommendations & Principles for Addressing Electronic Document
Production (“Sedona Principles”). Rather, they are intended to provide more
particularized guidance on issues concerning electronically stored information
(“ESI”) that may arise in the bankruptcy context.
Principle 1: The duty to preserve ESI and other evidence applies in
the bankruptcy context. A person or entity preparing to file a bankruptcy case
should consider appropriate steps to preserve ESI and other evidence. In addition,
potential debtors and non-debtor parties have an obligation to preserve ESI and
other evidence related to the filing of a contested matter, adversary proceeding or
other disputed issue in a bankruptcy case. This duty to preserve may arise prior to
the formal filing of the bankruptcy case or other litigated matter, generally when
the case filing or other potential litigation matter becomes reasonably anticipated.
This duty to preserve is also consistent with and supplemental to the obligation of
debtors, debtors-in-possession and other fiduciaries to take reasonable steps to
preserve books and records in order to facilitate the just and efficient
administration of the bankruptcy estate and resolution of disputed matters arising
in or in connection with the bankruptcy case. A debtor's preservation efforts should
extend to representatives and affiliates of the debtor, and the debtor should
consider appropriate instructions to such third parties regarding preservation of
ESI relating to the debtor.
Principle 2: The actual or anticipated filing of a bankruptcy petition
does not require a debtor to preserve every piece of information in its
possession. A person or entity preparing to file a bankruptcy petition should take
reasonable steps to preserve ESI and other evidence that the person or entity
reasonably anticipates may be needed in connection with administration of the
bankruptcy case or proceedings therein or operation of the business or affairs of the
debtor or otherwise relevant to a legitimate subject of dispute in the bankruptcy
case or potential litigation therein. This obligation does not require a debtor to
preserve all ESI and other information in its possession merely because a
bankruptcy petition is filed or shortly anticipated. If in doubt, a debtor should err
on the side of preserving its data. Depending on the size of the debtor, the
10
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complexity of its ESI systems, and the resources available in advance of the filing of
a bankruptcy petition, the most prudent and least burdensome approach may be to
suspend even routine data destruction in the period leading up to a bankruptcy
filing (as opposed to expending resources identifying more specifically the ESI to
which a duty to preserve may have attached).
Principle 3: Proportionality considerations regarding the
preservation and production of ESI are particularly important in the
bankruptcy context. A party’s obligations with respect to the preservation and
production of ESI should be proportional to the significance, financial and
otherwise, of the matter in dispute and the need for production of ESI in the matter.
Proportionality considerations are especially important in the bankruptcy context.
Debtors will be operating within constraints and generally have limited assets.
Creditors often face the prospect of less than a full recovery, frequently a
significantly reduced one, on claims against the bankruptcy estate. Parties should
not be forced to spend a disproportionate amount of already limited resources on the
preservation and production of ESI.
Principle 4: Interested parties in a bankruptcy case are encouraged
to confer regarding issues related to the preservation and production of
ESI. The value of direct discussions regarding ESI is not a novel concept and is
well-recognized, for example, in Sedona Principle No. 3. Indeed, in matters and
proceedings where Federal Rule of Bankruptcy Procedure 7026 applies, conferring
with opposing counsel is required. Even where it is not required, however, the
potential benefit of conferring is heightened in bankruptcy cases. Bankruptcy
courts are courts of equity. The stakeholders in a bankruptcy case are tasked with
resolving disputes quickly and efficiently in order to avoid dissipating assets of the
bankruptcy estate. This means that disputed matters in bankruptcy cases are often
heard and decided in an expedited manner. In these circumstances, it is
particularly important for parties to confer regarding ESI obligations and requests
for production of ESI in order to avoid unnecessary disputes. The development of a
proposed ESI protocol by the debtor and interested parties may be a useful step to
be considered in middle market and even possibly in smaller chapter 11 cases.
II.

ESI Guidelines and Considerations for Debtor’s Counsel in Middle
Market and Smaller Chapter 11 Cases

The following are guidelines and considerations with respect to ESI issues in
middle market and smaller chapter 11 cases. It is recognized that the guidelines
and recommendations set forth herein may not be appropriate in each and every
case. There may be good reasons in a chapter 11 case, large or small, for taking a
different approach to ESI issues. The following are intended as suggested
guidelines for counsel and courts to consider.
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1.

Pre-filing.


Counsel’s pre-filing planning checklist for a chapter 11 case should include a
discussion of ESI-related matters with the client. The proportionality
principle (Principle 3 above) may take on an added significance in middle
market and smaller chapter 11 cases. The following suggested guidelines
should be read with that principle in mind.



Counsel should gain an understanding of the client’s electronic information
systems, including the types of ESI the client maintains and the locations
where it is used and stored. This should include discussion of the client’s
existing policies and procedures regarding ESI, including any data retention
program that calls for the automatic deletion or culling of ESI. It should also
include identification of sources of ESI that are likely to be identified as not
reasonably accessible because of undue burden or cost.



Counsel should explain to the client its obligation to preserve ESI, consistent
with the principles outlined above. This should include identification and
discussion of issues that are reasonably anticipated to be disputed in the
bankruptcy case and the sources and locations of ESI likely to be relevant to
such disputes (including key custodians and storage systems or media that
are likely to contain such ESI).



If first-day motions are to be filed in the case, because such motions are
contested matters, debtor’s counsel should, if reasonably practicable, put
appropriate preservation measures in place regarding the subjects of the
various first-day motions to be filed on behalf of a chapter 11 debtor-inpossession. The same is true of any adversary proceedings to be filed as part
of the first-day filings.



In order to plan and implement appropriate preservation efforts, the parties
may wish to designate a liaison or primary point of contact for ESI issues at
both the client and its outside counsel. Discussions of the client’s electronic
information systems and ESI obligations should include participation by
knowledgeable persons including, if applicable, the client’s IT department. If
an outside vendor or consultant is retained to assist with ESI matters, a lead
person in that organization may also be identified and the vendor or
consultant’s scope of work and reporting obligations should be clearly
identified.



A debtor’s preservation plan and instructions should be communicated in
writing within the debtor’s organization (in the nature of a litigation hold).
The debtor’s preservation plan should include a mechanism for periodic
12
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updates and reminders as issues are identified and refined during the
bankruptcy case.


2.

The review and discussion of the client’s ESI obligations should consider, to
the extent reasonably practicable, any specialized data privacy considerations
(e.g., specific regulatory requirements in the client’s industry, statutes
applicable to the client, confidentiality or non-disclosure agreements with
third parties and obligations imposed under foreign legal systems for clients
with operations or affiliates in jurisdictions outside of the United States).
At Time of Filing of Chapter 11 Case.



Debtor’s counsel may want to consider whether, at the outset of the case, it
may be appropriate under the circumstances of the case to seek bankruptcy
court approval of an interim ESI protocol addressing any pertinent ESI
issues, including preservation efforts. Debtor’s counsel may also want to
consider including in the debtor’s first-day affidavit (if there is one in the
case) a description of the debtor’s pre-petition preservation efforts and any
changes to the debtor’s preservation practices made prior to the bankruptcy
filing. It may be appropriate in a given case to reserve decisions regarding
preservation and other ESI-related issues until a later date in the case when
disputed issues become identified and when the United States Trustee and
other interested parties, including particularly a Creditors’ Committee if it is
organized in the case, can participate in discussions and consideration of ESIrelated issues.



If any of the professionals to be employed by the debtor are working on ESI
preservation programs, the scope of their work should be identified in the
employment application for such professional.

3.

Consideration of an ESI Protocol If Appropriate in the Case.


Subject to the specific circumstances of each case including the
proportionality principle referenced above, a debtor may want to consider the
possibility of formulating and proposing a protocol addressing pertinent ESI
issues, including preservation efforts. An ESI protocol will not be warranted
or appropriate in every chapter 11 case.



If appropriate, among the issues that may be addressed in an ESI protocol
are the following: preservation efforts implemented by the debtor, document
databases or repositories established by the debtor, issues related to the
intended form or forms of production of ESI by the debtor, any sources of ESI
that the debtor deems not reasonably accessible because of undue burden or
cost, any categories of ESI that the debtor specifically identifies as not
13
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warranting the expense of preservation, document retention programs or
policies that remain in effect and any other significant ESI-related issues. If
there is an ESI protocol to be proposed in the case, it should identify a point
of contact at debtor’s counsel to which third parties can address inquiries or
concerns regarding ESI-related issues. Any such ESI protocol may also
identify the parties and subject matters as to which the debtor expects to
request production of ESI (but any such provision does not relieve the debtor
of any obligation otherwise existing to confer directly with those parties,
including regarding any requested preservation of ESI).


The timing for seeking approval of an ESI protocol (if applicable) will vary
depending upon the circumstances of each case. Consultation with the
United States Trustee and other interested parties (including the Creditors’
Committee if there is one organized in the case) with respect to a proposed
ESI protocol is important and should precede the filing of any motion seeking
court approval of such ESI protocol. If an ESI protocol is to be pursued by
the debtor, adequate notice of any motion seeking approval of the proposed
ESI protocol should be provided to creditors and other parties in interest.



Among the provisions to consider including in an ESI protocol approval order
from the Bankruptcy Court is a provision, in accordance with Federal Rule of
Evidence 502(d), addressing the non-waiver of attorney-client privilege and
work-product protection when ESI is disclosed.



Approval of an ESI protocol in a particular case should not preclude the
debtor or other parties from seeking additional or different treatment of ESI
in appropriate circumstances. Any issues regarding requests for deviation
from the protocol should be addressed in direct communications between the
affected parties before any relief is sought from the Court. The order
approving an ESI protocol should include a provision that the terms of the
protocol are subject to further order of the Court and can be amended for
cause. Although adequate notice to potentially affected creditors and
interested parties should be a prerequisite to approval of any ESI protocol,
approval of any such protocol is not intended to preclude parties then and in
the future engaged in litigation with a debtor, including the debtor, from
seeking ESI-related relief particularized to such litigated matter.

4.

ESI Considerations During the Case.


In addition to ESI obligations in connection with adversary proceedings and
contested matters, other ESI issues may arise during the case. For example,
special considerations may apply with respect to personally identifiable
information and patient records and other patient care information. See
11 U.S.C. §§ 363(b)(1), 332 and 333. In addition, if there is a sale or other
transfer of property of the estate, consideration should be given to preserving
14
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ESI and other data and documents, or providing for continued access by the
estate to such ESI and other data and documents, following such sale or
other transfer.


If a preservation obligation arises and appropriate documents and ESI are
not preserved, under the applicable rules and case law there is a real
possibility of a claim of spoliation of evidence and a request for sanctions.
With respect to the wide range of potential sanctions, see Section VI infra.*

*

Although chapter 12 cases are different in many respects from chapter 11 cases, the ESI principles
and guidelines set forth herein with respect to smaller chapter 11 cases may be useful to parties
(including debtors-in-possession and trustees) and their counsel in chapter 12 cases. In a small
chapter 12 case, the principles and guidelines in Section III of this Report discussing chapter 13 may
also be instructive.
This Report does not address ESI issues in chapter 9 cases. Such cases may present unique
circumstances and issues. For example, public disclosure laws such as any applicable freedom of
information act and state sunshine and open meeting laws may need to be considered. Additionally,
considerations and limitations imposed by § 904 of the Bankruptcy Code may come into play in
chapter 9 cases. Such topics are beyond the scope of this Report.
Similarly, this Report does not address the subject of electronic discovery (ESI) issues in Chapter 15
cases. Some of the ESI principles and guidelines discussed in this Report may apply in Chapter 15
cases, but issues of foreign law, comity and United States public policy, all of which are beyond the
scope of this Report, may also need to be considered. See, e.g., In re Toft, 453 B.R. 186 (Bankr.
S.D.N.Y. 2011) (court refused to allow foreign representative's request on an ex parte basis to access
e-mails of debtor stored on two internet service providers located in the United States based on 11
U.S.C. § 1506 that allows a court to refuse to take an action "if the action would be manifestly
contrary to public policy of the United States."). Issues relating to international discovery
considerations in the federal courts have been addressed in numerous cases. See, e.g., Societe
Nationale Industrielle Aerospatiale, et al. v. United States District Court for the Southern District of
Iowa, 482 U.S. 522 (1987). Those issues may also be implicated in Chapter 15 cases. In addition, as a
helpful resource and guide with respect to ESI discovery issues in cross-border disputes, see The
Sedona Conference International Principles on Discovery, Disclosure & Data Protection: Best
Practices, Recommendations & Principles for Addressing the Preservation & Discovery of Protected
Data in U.S. Litigation (2011).
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SECTION III
ELECTRONIC DISCOVERY (ESI) PRINCIPLES AND GUIDELINES
IN CHAPTER 7 AND CHAPTER 13 CASES


Consistent with the principles underlying §§ 521(a)(3) and (4) and 727(a)(3) of
the Bankruptcy Code, Chapter 7 and Chapter 13 debtors should, unless
otherwise justified under the circumstances of the case, not destroy
information, including electronically stored information (ESI), relating to
their bankruptcy case. Counsel should discuss this with their clients.



In chapter 7 and chapter 13 cases, a guiding principle is that a debtor’s
obligation with respect to the preservation and production of electronically
stored information should be proportional to the resources and sophistication
of the debtor, the significance of the matter to which the electronically stored
information relates and the amount or value of the property at issue.
Whether or not a debtor is represented by counsel is a further factor to be
considered. The foregoing is hereinafter referred to as the “proportionality
principle.”



The “proportionality principle” is a very important factor to keep in mind in
Chapter 7 cases. In many Chapter 7 cases ESI will not be an issue unless it
is raised by the Chapter 7 trustee or another party in interest, including the
Office of the United States Trustee. If debtor’s counsel determines that a
case is an asset case, counsel should discuss with the debtor what, if any,
electronically stored information there is relating to property of the estate. If
the debtor is or was a business entity or sole proprietorship, debtor’s counsel
should discuss with the debtor what, if any, electronically stored information
exists that relates to property of the estate.



A chapter 7 trustee may request a debtor to preserve electronically stored
information within the possession or control of the debtor. The chapter 7
trustee or another party in interest, including the Office of the United States
Trustee, may seek an order from the Bankruptcy Court, as part of a request
for a Bankruptcy Rule 2004 examination or otherwise, to preserve and/or
turnover electronically stored information. Relevance, reasonableness and
proportionality should be applied to any such request, depending upon the
circumstances of each case.



With respect to chapter 13 cases, in addition to documentary materials
needed for purposes of complying with the debtor’s duties in connection with
the case, a chapter 13 debtor should, subject to the proportionality principle
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and reasonableness and relevance, preserve electronically stored information
concerning the same subject matter as the documentary materials required to
be retained by the debtor.


A chapter 13 trustee may request a chapter 13 debtor to preserve
electronically stored information within the possession or control of the
debtor. The chapter 13 trustee or another party in interest, including the
Office of the United States Trustee, may seek an order from the Bankruptcy
Court to preserve and/or turnover electronically stored information.
Relevance, reasonableness and proportionality should be applied to any such
request, depending upon the circumstances of each case.



If adversary proceedings are filed in a chapter 7 or chapter 13 case, the ESI
preservation and production obligations set forth in Bankruptcy Rule 7001 et
seq. apply. If the filing of an adversary proceeding by, on behalf of or against
a chapter 7 or chapter 13 debtor is reasonably likely, counsel for the debtor
should discuss with the debtor whether there is any electronically stored
information that should be preserved by the debtor in connection with such
adversary proceeding. Similarly, if there is a significant contested matter to
be filed by or on behalf of a chapter 7 or chapter 13 debtor or likely to be filed
against or involving the debtor seeking relief for or with respect to the debtor
from the Bankruptcy Court, counsel for the debtor should discuss with the
debtor whether there is any electronically stored information that should be
preserved by the debtor in connection with such contested matter. In
addition, debtors in chapter 7 and chapter 13 cases should understand that
the chapter 7 trustee or the chapter 13 trustee (as applicable) may need
identification of and access to electronically stored information and the
debtor’s assistance in connection with litigation by or against the estate.



Counsel for creditors involved in chapter 7 and chapter 13 adversary
proceedings and significant contested matters should discuss with their
clients whether they have in their possession electronically stored
information that should be preserved in connection with such adversary
proceedings or contested matters.



If the nature of a creditor's claim makes it foreseeable that access to
documents including original documents will be needed to support or
challenge the claim in litigation, the creditor should take appropriate steps to
preserve such documents.



Nothing set forth in these ESI Guidelines is intended to alter or affect any
applicable privilege, including attorney-client privilege, or work-product
protection of communications, documents or electronically stored information,
as such doctrines exist under otherwise applicable law.
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SECTION IV
ELECTRONIC DISCOVERY (ESI) PRINCIPLES AND GUIDELINES IN
CONNECTION WITH FILING PROOFS OF CLAIM AND OBJECTIONS
TO CLAIMS IN BANKRUPTCY CASES
The following are principles, guidelines and suggested best practices with
respect to ESI issues in connection with proofs of claim and objections to claims in
bankruptcy cases. The guidelines and recommendations set forth herein may not be
appropriate in each and every case, and there may be good reasons for taking a
different approach with respect to ESI issues in a given case. These principles and
guidelines are a suggested starting point for counsel and judges to consider as they
assess what is appropriate under the circumstances of their particular case.
I.

ESI Principles Applicable to Proofs of Claim and Objections to
Claims

Principle 1: The filing of a proof of claim is not a “per se” trigger of a debtor’s duty
to preserve documents and electronically stored information (ESI). This principle is
directly reflected in cases such as In re Kmart Corporation, 371 B.R. 823 (Bankr.
N.D. Ill. 2007), whose conclusion on this point the Working Group directly borrows
from and endorses. In larger cases, there may be hundreds or thousands of proofs of
claim. Treating each of them as an independent trigger of a duty to preserve could
overwhelm a debtor and lead to a conclusion that every document and every piece of
electronically stored information relating to the claim should be preserved, which is
not necessary or appropriate. (See Principle 2)
Principle 2: The duty to preserve arises when litigation regarding a proof of claim
is reasonably anticipated. Factors to be considered in this analysis include the size
of the claim, the nature of the claim (including whether it is a pre-petition or an
administrative claim), the specificity of the basis for the claim, and the nature and
extent of the debtor’s opposition. As the court observed in Kmart, "the 'duty to
preserve documents in the face of pending litigation is not a passive obligation,' but
must be 'discharged actively.'" 371 B.R. at 846 (citations omitted).
Principle 3: The scope of the duty to preserve should be proportional to the
reasonably anticipated scope of the litigation regarding the proof of claim. As with
other types of disputes, the amount of a claim is an important but not determinative
factor to consider regarding the appropriate scope of preservation. Even an
exceedingly large claim may not require extensive preservation efforts if the debtor
or trustee only disputes some minor aspect of the claim. With respect to a creditor
filing a proof of claim, the creditor should take steps to preserve a reasonable and
18
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proportional scope of documents and electronically stored information relating to
the claim, including documents and ESI that form the basis of the claim. As the
possibility of an objection or other litigation with respect to the claim becomes
reasonably anticipated, the creditor's preservation obligation attaches and extends
to those issues. A creditor's preservation efforts should be reasonable in light of the
nature of the dispute and proportional to the amount at issue. The scope of that
obligation will vary depending upon the facts and circumstances of each case, the
nature of the creditor's claim, and the nature of any actual or reasonably
anticipated objection or dispute regarding the claim.
II.

ESI Guidelines and Suggested Best Practices Regarding Proofs of
Claim and Objections to Claims
A. The Obligation of Debtors-in-Possession and Trustees to Preserve
Documents and Electronically Stored Information Relating to Claims
in Chapter 11 Cases.


In the period leading up to the filing of a chapter 11 case, a debtor should
preserve documents and electronically stored information regarding
reasonably anticipated subjects of claim objections and litigation with respect
to claims. These preservation efforts should be reasonable in light of the
nature of the dispute and proportional to the amount at issue. If a particular
issue or dispute (or type of issue or dispute) precipitated the debtor’s filing,
then the debtor should preserve documents and electronically stored
information reasonably likely to be relevant to litigation concerning the issue
or dispute.



The filing of a proof of claim has in a number of cases been analogized to the
filing of a complaint in civil litigation. See, e.g., Smith v. Dowden, 47 F.3d
940, 943 (8th Cir. 1995); Simmons v. Savell, 765 F.2d 547, 552 (5th Cir. 1985);
In re Barker, 306 B.R. 339, 347 (Bankr. E.D. Cal. 2004); In re Lomas
Financial Corp., 212 B.R. 46, 55 (Bankr. D. Del. 1997); In re 20/20 Sport, Inc.,
200 B.R. 972, 978 (Bankr. S.D.N.Y. 1996). Similarly, the filing of an objection
to claim has been analogized to the filing of an answer. The Advisory
Committee Note to Bankruptcy Rule 3007 makes it clear that the filing of an
objection to a claim initiates a contested matter governed by Bankruptcy
Rule 9014, unless a counterclaim is joined with the objection to claim, in
which event ordinarily an adversary proceeding subject to the Part VII Rules
of the Federal Rules of Bankruptcy Procedure is commenced.



As the term is used by the Bankruptcy Court in the Kmart case, the "trigger
date" is the date on which the obligation to preserve documents relating to
the claim at issue in the case arose. 371 B.R. at 843. In general, "the duty to
preserve documents arises when a party is on notice of the potential
19
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relevance of the documents to pending or impending litigation, and [in
general civil litigation] a party may be on notice even prior to the filing of a
complaint." Id. at 843.


Accordingly, the duty of a debtor-in-possession or chapter 11 trustee to
preserve documents and electronically stored information would ordinarily
arise no later than the date of the filing of an objection to a claim and often
would arise earlier when the objection becomes reasonably anticipated. As a
debtor-in-possession or trustee begins to evaluate potential objections to
claims, it should also evaluate whether there are any corresponding
preservation efforts that should be implemented.



By way of example, in the context of the administrative claim at issue in the
Kmart case, the Bankruptcy Court there determined that the debtor-inpossession's duty to preserve, under the facts and circumstances of that case,
arose shortly after the administrative claim was filed. As the court in Kmart
stated: "the particular administrative claim filed in this case contained
sufficient information to put Kmart on notice that litigation was likely." Id.
at 844.



Because in many chapter 11 cases proofs of claim are not filed directly with
the debtor or chapter 11 trustee (if applicable), and because in many cases it
is unclear at the time of the filing of the proof of claim whether or not an
objection will be filed or litigation will ensue, a general rule that the duty to
preserve documents and ESI arises at the time of filing a proof of claim or
shortly thereafter seems neither prudent nor practical. A debtor has a duty
to preserve where it or its counsel anticipates or reasonably should anticipate
that litigation about a particular claim is likely. The debtor may have a duty
to preserve even before the filing of a proof of claim if the debtor believes
litigation about the claim is likely. The reasonableness of beliefs about the
likelihood of litigation should be evaluated based not only on the content of a
proof of claim but on all pertinent circumstances. If counsel for a particular
creditor believes that document preservation is important with respect to
litigation of its expected claims, counsel may expressly notify the debtor by
separate written communication at the time of filing such creditor's proof of
claim and may do so even before filing its proof of claim. Such a notice from a
creditor or its counsel will then need to be evaluated by counsel for the
debtor-in-possession or chapter 11 trustee and appropriate steps taken
depending upon whether the debtor reasonably expects objections to the proof
of claim to be filed, either by the debtor or other parties in interest.
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B. Creditor/Claimant Obligation to Preserve Documents and
Electronically Stored Information Relating to Claims in Chapter 11
Cases.


A creditor should consider preserving documents and electronically stored
information including at a minimum documents and ESI that form the basis
for the claim as the creditor is preparing to file its proof of claim or otherwise
to assert a claim in the bankruptcy case. When preparing to file a claim,
ordinarily the creditor should preserve documents relating to such claim,
particularly if it is likely or expected that litigation concerning such claim
will result in the bankruptcy case. Among the matters to consider in
assessing whether it is reasonable to anticipate an objection is the treatment
of the creditor's claim on the debtor's schedules (and any amendments
thereto), including the amount of the claim as scheduled by the debtor and
whether the claim is listed as disputed, contingent or unliquidated. The
scope of the creditor’s preservation should correspond to the objection, if any,
to the claim that is filed or the creditor reasonably anticipates. These
preservation efforts should be reasonable in light of the nature of the dispute
and proportional to the amount at issue. As a general guideline and subject
to the principles set forth above, if a proof of claim is filed, documents
required to be attached to the proof of claim in accordance with Bankruptcy
Rule 3001 and documents and ESI that would be needed to prove the claim
affirmatively should be preserved, and if an objection to the claim is filed or
reasonably anticipated by the creditor, documents and ESI relevant to the
filed objection or anticipated objection should also be preserved. Each
situation should be considered by the creditor's counsel based upon the facts
and circumstances relating to the particular claim and the likely or expected
response to such claim by the debtor-in-possession or trustee.



A creditor has a preservation obligation with respect to documents and
electronically stored information relating to its claim that arises not later
than when an objection to the claim is filed and served on the creditor. A
creditor should evaluate and refine its preservation obligation based on the
objection that is actually filed to the claim. As noted above, in many
instances a creditor’s preservation obligation will be triggered when a claim
is filed but a debtor’s preservation obligation, even for the same claim, will
not be triggered until an objection is reasonably anticipated. The Working
Group does not consider this temporal variation unfair. An earlier “trigger
date” for a bankruptcy claimant’s duty to preserve is analogous to the earlier
duty, outside bankruptcy, of a prospective plaintiff who may reasonably
anticipate litigation before the litigation’s target.
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C. The Obligation to Preserve Documents and Electronically Stored
Information in Connection with Proofs of Claim and Objections to
Claims in Chapter 7 and Chapter 13 Cases.


To the extent that a chapter 7 or chapter 13 trustee is contemplating an
objection to a claim and is in possession of documents and electronically
stored information relating to the claim, the trustee should preserve such
documents and ESI. In such a circumstance, the trustee should, to the extent
that he or she has not already done so, request the debtor to preserve any
documents and ESI relating to the claim in question and to turn over such
documents and ESI to the trustee. If a chapter 7 or chapter 13 debtor or
other party in interest is contemplating filing an objection to a proof of claim,
the debtor or other party in interest should preserve all documents and ESI
relating to such claim. If a chapter 7 trustee needs to request the debtor to
preserve and turn over documents and ESI relating to a claim in the
bankruptcy case and the debtor in such case is not an individual debtor, the
trustee should determine which individuals at the debtor or formerly with the
debtor likely would have pertinent materials and should request that they
preserve and turn over such documents and ESI. The timing and scope of
such request will vary depending upon the facts and circumstances of each
case and the claim in question.



A creditor in a chapter 7 or chapter 13 case who has filed a proof of claim
should consider taking steps to preserve documents and ESI relating to such
claim no later than when such creditor reasonably anticipates that an
objection may be raised to the claim. In addition, a creditor who files a proof
of claim in a chapter 7 or chapter 13 case should preserve documents
required to be attached to the proof of claim in accordance with Bankruptcy
Rule 3001 and, subject to the principles set forth above, documents and ESI
that would be needed to prove the claim affirmatively and documents and
ESI relevant to any filed objection or reasonably anticipated objection to such
creditor's claim. A creditor’s preservation obligation with respect to
documents and ESI relating to its claim arises no later than when an
objection to the claim actually is filed and served on the creditor. Even before
filing a proof of claim, a creditor having reason to believe that litigation will
arise concerning its claim should take steps to preserve documents and ESI
relating to its claim. For example, if a creditor is preparing to file a lift stay
motion, that creditor should take steps to preserve documents and ESI
relating to its claim, whether or not it has filed a proof of claim in the
bankruptcy case. As another example, the debtor's listing of a mortgage
arrearage amount in a chapter 13 plan may trigger a preservation obligation
on the part of the mortgage creditor if the amount listed is going to be
contested by the creditor. The exact timing of a creditor's obligation to
preserve documents and ESI may vary depending upon the facts and
circumstances of the case and the nature of the creditor's claim (e.g., asset
22
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case v. no asset case, secured claim v. unsecured claim, administrative or
priority claim v. prepetition general unsecured claim).
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SECTION V
ELECTRONIC DISCOVERY (ESI) PRINCIPLES AND
GUIDELINES FOR CREDITORS IN BANKRUPTCY CASES
A bankruptcy case has been filed. What obligation if any does a creditor have
to preserve documents and electronically stored information (ESI) relating to its
dealings with the debtor and its claims against the debtor? The following are
principles, guidelines and suggested best practices with respect to electronic
discovery issues for creditors in bankruptcy cases. The guidelines and
recommendations set forth herein may not be appropriate in each and every case,
and there may be good reasons for taking a different approach with respect to ESI
issues in a given case. Hopefully the following principles and guidelines will
provide a helpful starting point for creditors and their counsel to consider.
I.

ESI Principles for Creditors When Confronted with a Bankruptcy
Filing by a Debtor.

Principle 1: The duty to preserve ESI and other evidence applies in
connection with bankruptcy cases. The timing and scope of such duty will
vary from case to case. Creditors and other non-debtor parties in interest have
an obligation to preserve ESI and other evidence relating to contested matters,
adversary proceedings and other disputed matters that are, or are likely to be, the
subject of litigation in or in connection with the bankruptcy case. With respect to
documents and ESI relating to a creditor's claim against a debtor who has filed
bankruptcy, the creditor should, if it decides to file a claim or it reasonably believes
that its claim is likely to be the subject of a dispute, take steps to preserve a
reasonable and proportional scope of such documents and ESI, including documents
and ESI that form the basis of its claim.
Principle 2: The filing of a bankruptcy case does not require a creditor to
preserve every document or piece of information in its possession relating
to the debtor or its dealings with the debtor. The mere filing of the
bankruptcy case will not ordinarily by itself trigger a creditor's duty to preserve
documents and ESI regarding its various dealings with the debtor. However, if the
creditor reasonably anticipates litigation with the debtor, a duty of the creditor to
preserve documents and ESI relating to such litigation or potential litigation arises.
Principle 3: Proportionality considerations should apply with respect to a
creditor's obligation to preserve documents and ESI in connection with
bankruptcy cases. The scope of a creditor's preservation obligation, if and when it
arises, does not automatically include every document or piece of information in the
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creditor's possession, custody or control concerning the debtor. A rule of
reasonableness should apply. The scope of the duty to preserve should be
proportional to the reasonably anticipated scope of the matters at issue or expected
to be at issue. A creditor's obligation with respect to preservation of documents and
ESI should be proportional to the significance, financial and otherwise, of the
creditor's claim or the matter in dispute and the need for production of such
documents and ESI in the matter. A creditor's preservation efforts should be
reasonable in light of the facts and circumstances in each particular case.
II.

ESI Guidelines and Suggested Best Practices for Creditors and Their
Counsel When a Debtor Files a Bankruptcy Case.


The filing of a bankruptcy case by a debtor is not by itself the commencement
of litigation against a creditor. Therefore, a creditor is not obligated to
institute a litigation hold with respect to its documents and ESI relating to
the debtor based solely upon a bankruptcy petition being filed by the debtor.
However, upon the filing of a bankruptcy petition, the creditor should assess
whether it reasonably anticipates adversary proceedings, contested matters
or other disputed matters that are likely to be the subject of litigation with
the debtor. The creditor should consider consulting with legal counsel
regarding such issues, including implementing a litigation hold to preserve a
reasonable and proportional scope of documents and ESI if the duty to
preserve is triggered.



The scope of a creditor's preservation obligation when it arises extends to
matters at issue or in dispute, or reasonably anticipated to be at issue or in
dispute, in or in connection with the debtor's bankruptcy case. The scope of a
creditor's preservation obligation may change during the course of the
bankruptcy case as new issues arise.



Once an adversary proceeding, contested matter or other litigated matter is
reasonably anticipated by a creditor or commenced against a creditor, a duty
of the creditor to preserve documents and ESI relating to such matter arises.
The scope of that obligation is subject to reasonableness and proportionality
considerations, which will vary depending upon the specific circumstances of
each particular matter.



A creditor's preservation efforts should be reasonable in light of the nature of
the dispute and proportional to the amount at issue. Principle 3 above
provides additional guidance with respect to the concept of proportionality.
Once an adversary proceeding or contested matter is filed, the obligations set
out in the applicable Bankruptcy Rules and Federal Rules of Civil Procedure
with respect to ESI apply. See Bankruptcy Rules 7026, 7033, 7034, 7037,
9014, 9016 and the corresponding Federal Rules of Civil Procedure
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incorporated thereby. The parties to any such contested matter or adversary
proceeding are encouraged to work cooperatively on document and ESI
preservation and production efforts.


With respect to proofs of claim and claims litigation, a creditor should
consider preserving documents and electronically stored information,
including at a minimum documents and ESI that form the basis for its claim,
as the creditor is preparing to file a proof of claim or otherwise assert its
claim in the bankruptcy case. A creditor has a preservation obligation with
respect to documents and ESI relating to its claim that arises not later than
when an objection to the claim is filed and served on the creditor. A creditor
should evaluate and refine its preservation obligation based on the objection
that is actually filed to the claim. When preparing to file a claim in the
bankruptcy case, a creditor should consider taking steps to preserve
documents and ESI relating to the claim if such creditor reasonably
anticipates that an objection may be raised to the claim. Among the matters
to consider in assessing whether it is reasonable to anticipate an objection is
the treatment of the creditor's claim on the debtor's schedules (and any
amendments thereto), including the amount of the claim as scheduled by the
debtor and whether the claim is listed as disputed, contingent or
unliquidated. A creditor's preservation efforts should be reasonable in light
of the nature of the objection that is filed or reasonably anticipated and
should be proportional to the amount at issue. If a proof of claim is filed,
documents required to be attached to the proof of claim in accordance with
Bankruptcy Rule 3001 and documents and ESI that would be needed to prove
the claim affirmatively should be preserved, and if an objection to the claim is
filed or reasonably anticipated by the creditor, documents and ESI relevant
to the filed objection or anticipated objection should also be preserved.



If a creditor is put on notice of a potential dispute or litigation by a trustee or
debtor-in-possession, such creditor should consult with counsel about such
notice and how to respond, including whether a document and ESI
preservation obligation arises and, if so, what steps should be taken to
implement it. Similarly, if a creditor is put on notice that certain documents
and other information including ESI should be preserved, the creditor should
again consult counsel with respect to its response thereto including any
potential preservation obligation. It is important that a creditor take
appropriate steps to preserve documents and ESI if a preservation obligation
arises.



Other procedural settings in which a preservation obligation may arise
include a Bankruptcy Rule 2004 examination or the receipt of a non-party
subpoena. If a creditor is the target of a Rule 2004 examination or otherwise
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receives a subpoena, the creditor should consult counsel about its obligations
in response thereto, including a document and ESI preservation obligation.


If a preservation obligation arises and appropriate documents and ESI are
not preserved, under the applicable rules and case law there is a real
possibility of a claim of spoliation of evidence and a request for sanctions.
With respect to the wide range of potential sanctions, see Section VI infra.
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SECTION VI
RULES AND PROCEDURES WITH RESPECT TO ELECTRONICALLY
STORED INFORMATION (ESI) IN ADVERSARY PROCEEDINGS
AND CONTESTED MATTERS IN BANKRUPTCY CASES
The Federal Rules of Bankruptcy Procedure (the "Bankruptcy Rules") contain
a number of rules relating to electronically stored information (ESI) in adversary
proceedings and contested matters in bankruptcy cases. These rules incorporate by
reference provisions from the Federal Rules of Civil Procedure relating to the
discovery and production of ESI, the failure to comply with such discovery
requirements and associated sanctions. In addition, the Federal Rule of Civil
Procedure relating to subpoenas (Rule 45, F. R. Civ. P.), including its ESI
provisions, is also incorporated into bankruptcy practice through Bankruptcy Rule
9016. Supplementing the Federal Rules of Civil Procedure incorporated into
bankruptcy practice through the applicable Bankruptcy Rules in adversary
proceedings and contested matters, there are also various Bankruptcy Court local
rules applicable to ESI that need to be consulted.
Part VII of the Bankruptcy Rules applies to adversary proceedings brought in
bankruptcy cases. A number of the Part VII Bankruptcy Rules incorporate by
reference and make applicable to adversary proceedings specific Federal Rules of
Civil Procedure. Such rules include those Federal Rules of Civil Procedure relating
to discovery and production of electronically stored information (ESI) and sanctions
relating to the failure to produce required information. With respect to the ESI
obligations of parties in adversary proceedings, the following rules are applicable:


Bankruptcy Rule 7026 incorporating Rule 26, F. R. Civ. P. including,
specifically with respect to ESI, Rule 26(a)(1)(A)(ii); Rule 26(b)(2)(B); and
Rule 26(f)(3)(C).



Bankruptcy Rule 7033 incorporating Rule 33, F.R. Civ. P. including,
specifically with respect to ESI, Rule 33(d).



Bankruptcy Rule 7034 incorporating Rule 34, F. R. Civ. P. including,
specifically with respect to ESI, Rule 34(a)(1)(A) and Rule 34(b)(1)(C) and
(2)(D) and (E).



Bankruptcy Rule 7037 incorporating Rule 37, F. R. Civ. P. including,
specifically with respect to ESI, Rule 37(e).
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With respect to contested matters in bankruptcy cases, certain Part VII
Bankruptcy Rules are incorporated and apply in such contested matters. See
Bankruptcy Rule 9014(c). Included among the rules that apply in contested matters
are Bankruptcy Rules 7026, 7033, 7034 and 7037 referenced above. Accordingly,
unless the Bankruptcy Court otherwise directs, the same ESI discovery rules and
sanction rules with respect to ESI and other document discovery apply in contested
matters in bankruptcy cases.*
Bankruptcy Rule 9016 incorporates Rule 45, F. R. Civ. P., the Federal Rule of
Civil Procedure with respect to subpoenas, into bankruptcy practice. Rule 45,
F. R. Civ. P. applies in both adversary proceedings and contested matters. It also
applies in connection with Bankruptcy Rule 2004 examinations. See Bankruptcy
Rule 2004(c). The subpoena rule, Rule 45, F. R. Civ. P., specifically addresses ESI
in several places. See Rule 45(a)(1)(A)(iii), (C) and (D); Rule 45(b)(1); Rule 45
(c)(2)(A) and (B); and Rule 45(d)(1).
Counsel will also need to consult local rules of procedure with respect to
electronic discovery and other issues relating to electronically stored information.
For example, in the District of Delaware, the Bankruptcy Court for the District of
Delaware has adopted a rule noting that court's "expect[ation] that parties to a case
will cooperatively reach agreement on how to conduct e-discovery," and detailing
"default standards" by which any e-discovery will be conducted if by the Fed. R. Civ.
P. 16 scheduling conference agreement has not been reached about the conduct of
such discovery. Delaware Bankruptcy Court Local Rule 7026-3, "Discovery of
Electronic Documents (E-Discovery)." The local rules of each jurisdiction need to be
consulted as to whether they have any local rules applicable to ESI issues in cases
pending in that jurisdiction.
General federal civil litigators will be familiar with the ESI provisions
contained in the Federal Rules of Civil Procedure and the case law interpreting
those rules. Bankruptcy lawyers will need to become familiar with those rules to
the extent that ESI issues arise in bankruptcy cases, and adversary proceedings
and contested matters in bankruptcy cases.
A number of Bankruptcy Courts have addressed ESI issues and spoliation
and sanction claims related thereto in bankruptcy cases. Each case presents its
own unique set of facts, but they illustrate that sanctions may be imposed in
appropriate circumstances. See, e.g., Herzog v. Zyen, LLC (In re Xyience Inc.), 2011
Bankr. LEXIS 4251 (Bankr. D. Nev. 2011) (imposing monetary sanctions to
reimburse plaintiff trustee’s expenses, costs and reasonable attorney's fees);
Harmon v. Lighthouse Capital Funding, Inc. (In re Harmon), 2011 Bankr. LEXIS
323 (Bankr. S.D. Tex. 2011) (sanction deeming a particular fact established in
Note should be made that, as set forth in Bankruptcy Rule 9014(c), certain sub-parts of Rule 26,
F. R. Civ. P. do not apply in contested matters unless the Bankruptcy Court otherwise directs.
*
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plaintiff's favor awarded against defendant in adversary proceeding); In re Global
Technovations, Inc., 431 B.R. 739 (Bankr. E.D. Mich. 2010) (court declined to grant
terminating sanctions, adverse inference instruction or monetary sanctions;
sanctions found to be inappropriate under facts of this case); GFI Acquisition, LLC
v. Am. Federated Title Corp. (In re A&M Fla. Props. II, LLC), 2010 Bankr. LEXIS
1217 (Bankr. S.D.N.Y. 2010) (court declined to order dismissal or grant adverse
inference instruction; monetary sanctions awarded); Sabertooth, LLC v. Simons (In
re Venom, Inc.), 2010 Bankr. LEXIS 723 (Bankr. E.D. Pa. 2010) (attorneys' fees
awarded as sanction; request to preclude evidence denied); Chrysler Fin. Servs.
Ams. LLC v. Hecker (In re Hecker), 430 B.R. 189 (Bankr. D. Minn. 2010) (entry of
judgment that debtor's debt to plaintiff was not dischargeable imposed as sanction);
Grochocinski v. Schlossberg (In re Eckert), 402 B.R. 825 (N.D. Ill. 2009) (facts
alleged by trustee taken as proof against defendant and defendant precluded from
offering testimony or other evidence in opposition; monetary sanctions also
awarded); Springel v. Prosser (In re Prosser), 2009 Bankr. LEXIS 3209 (Bankr. D.
V.I. 2009) (court disallows all of debtor's claimed exemptions); In re Riverside
Healthcare, Inc., 393 B.R. 422 (Bankr. M.D. La. 2008) (sanction for alleged
spoliation held to be inappropriate); In re Kmart Corp., 371 B.R. 823 (Bankr. N.D.
Ill. 2007) (request for default judgment or adverse inference instruction denied but
attorneys' fees awarded as sanction); United States v. Krause (In re Krause), 367
B.R. 740 (Bankr. D. Kan. 2007) (partial default judgment entered as sanction in
adversary proceeding); Shaw Group, Inc. v. Next Factors, Inc. (In re Stone &
Webster, Inc.), 359 B.R. 102 (Bankr. D. Del. 2007) (request for sanctions denied);
Quintus Corp. v. Avaya, Inc., (In re Quintus Corp.), 353 B.R. 77 (Bankr. D. Del
2006) (entry of judgment against defendant imposed as sanction in adversary
proceeding); Oscher v. Solomon Tropp Law Group P.A. (In re Atl. Int'l Mortg. Co.),
352 B.R. 503 (Bankr. M.D. Fla. 2006) (entry of default judgment in adversary
proceeding was too drastic a sanction; monetary sanctions imposed).
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CONCLUSION
It has been the goal of the Working Group to present a Best Practices Report
and a set of principles and guidelines with respect to electronic discovery and ESI
issues in bankruptcy cases. Because electronic discovery is a rapidly developing
area of the law, and one unfamiliar to many bankruptcy attorneys and their clients,
it is hoped that these materials will provide a helpful resource guide. It is further
hoped that this Report will engender further discussion and thoughtful analysis and
commentary on the matters addressed in the Report and other ESI-related issues in
bankruptcy cases. Undoubtedly new court rules and caselaw will be forthcoming
addressing ESI-related issues in bankruptcy cases. The Working Group has
prepared this Report to serve as a starting point for judges, attorneys and
academics when considering and addressing issues related to electronic discovery
and ESI in bankruptcy cases.
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*** TEMPLATE FOR ESI PROTOCOL ***
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF [STATE]

In re:
[DEBTOR(S)]
Debtors.

)
)
)
)
)
)
)

ELECTRONICALLY STORED INFORMATION PROTOCOL
Following consultation with the Official Committee of Unsecured Creditors, the Office of
the United States Trustee and other parties in interest [including ____________________], the
Debtors have agreed to this protocol with respect to the preservation of electronically stored
information (“ESI”). This protocol (the “ESI Protocol”) is intended to provide information and
identify a general framework regarding the Debtors’ plans for the preservation and handling of
ESI. The Debtors intend to present this ESI Protocol to the Bankruptcy Court for approval.
I.

General Provisions.

This ESI Protocol is intended to provide general information to parties in interest in order
to minimize requests and demands to the Debtors regarding issues related to ESI. This ESI
Protocol is not an agreement by the Debtors to produce any particular type or scope of ESI in an
adversary proceeding, contested matter or other dispute. Nothing in this ESI Protocol waives
any of Debtors’ rights concerning ESI or otherwise under applicable law or rules, including the
Bankruptcy Rules, incorporated Federal Rules of Civil Procedure or local rules. The Debtors
will use reasonable and good faith efforts to preserve and produce a reasonable and proportional
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scope of ESI in appropriate matters. The Debtors and other parties shall be expected to use
reasonable and good faith efforts to limit requests for ESI to a reasonable and proportional scope,
which may include limits on the number of custodians, date limits, file type limits and other
limits or agreements that are appropriate under the circumstances.
II.

Overview of Debtors’ Electronic Information Systems and Preservation
Efforts.

A.

The Debtors maintain the following electronic information systems:

[In this section, consider disclosing information regarding:


General information regarding operating systems



What email system the Debtors use (e.g., Outlook or Lotus Notes)



Whether there is automatic overwriting or deletion of user mailboxes based on
date or size limitations



Whether the Debtors maintain a general email archive or repository and, if yes,
what are the parameters



Typical organization/storage of non-email documents – e.g., is there a document
management system, do users have a dedicated/portioned network directory
location, shared locations/etc.



What database information the debtor maintains – e.g.,
ERP/finance/accounting/inventory/HR etc.



Any proprietary/industry specific/custom systems]

B.

Debtors’ preservations efforts to date include:

[In this section, consider disclosing information regarding:


Any specific preservation efforts requested by the Committee/U.S. Trustee/etc. to
which the Debtors have agreed;



Any other general preservation efforts that Debtors may have implemented, which
might include


Snapshots/copies of servers or systems
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Mailbox snapshots for individual custodians which might include
senior management or other employees that the Debtors know will
be relevant to particular matters in the case
Any collection/snapshot of non-email documents for custodians
(e.g., copies of network directory locations for individual
custodians)
Preservation/collection from non-custodian based sources such as
database systems
Whether the Debtors have taken backup tapes out of rotation and,
if so, the nature and date



Any large collections/databases the debtor maintains – e.g., if there is a large
litigation-related database, the Debtors might consider disclosing the custodians
and collection time periods related to that



Any preservation efforts the Debtors have implemented for significant
litigation/anticipated litigation (but unless there is a small number, not every
single matter for which they have implemented a litigation hold)]

C.

The Debtors consider the following data sources to be not reasonably accessible
because of undue burden or cost and do not intend to preserve or produce from
the following:
[In this section, the following, based largely on the Delaware default standard,
might be considered:


Deleted, slack, fragmented, or other data only accessible by forensics



Random access memory (RAM), temporary files, or other ephemeral data that are
difficult to preserve without disabling the operating system



On-line access data such as temporary Internet files, history, cache, cookies and
the like



Metadata other than as provided in section III below, specifically including data
in metadata fields that are frequently updated automatically, such as last-opened
dates



Back-up data that are substantially duplicative of data that are more accessible
elsewhere



Voicemail and other voice messages (except as may be routinely generated as
attachments to emails that are themselves preserved)



Instant messages that are not ordinarily printed or maintained in a server
dedicated to instant messaging
36
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Text messages



Electronic mail or pin-to-pin messages sent to or from mobile devices (e.g.,
iPhone and Blackberry devices), provided that a copy of such mail is routinely
saved elsewhere



Other electronic data stored on a mobile device, such as calendar or contact data
or notes, provided that a copy of such information is routinely saved elsewhere



Logs of calls made from mobile devices



Server, system or network logs



Electronic data temporarily stored by laboratory equipment or attached electronic
equipment, provided that such data is not ordinarily preserved as part of a
laboratory report



Data remaining from systems no longer in use that is unreadable or unusable on
the systems in use]

The Debtors reserve the right to supplement or amend the foregoing and to identify other
sources of not reasonably accessible data in individual matters.
III.

Intended Standard Form of Production

For matters requiring production of any significant volume of ESI, unless otherwise
agreed to by the parties or ordered by the court, the Debtors intend to produce in the following
format and to request production in the following format:


General format - Subject to the exceptions below, ESI will be provided as singlepage TIFF format utilizing Group 4 compression with at least 300 dots per inch
resolution. Images shall be reduced by up to 10% to allow for a dedicated space
for Bates numbering and any other electronic stamping or document designations
(such as those pertaining to confidentiality).



General Metadata Load File Format - All produced ESI documents shall be
accompanied by metadata load files that shall be delimited with the following data
fields:
 Beginning Document Number;
 Ending Document Number;
 BegAttach (the Beginning Document Number of the parent
document);
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Non-email Metadata Load File - In addition to the general metadata fields
contained above, the metadata load file for all non-email ESI (including
attachments to emails and loose files) shall, where available, also contain the
following data fields:










FileExt (the extension of the filename, e.g., "DOC" for an MS
Word document);
Filename (the original filename);
Filepath;
Date Created;
Date Last Modified;
Author; and
Native Path (relative path to the native version of the ESI when a
native version is delivered (e.g., Excel/PowerPoint files)).

Email Metadata Load File - In addition to the general metadata fields contained
above, the metadata load file for all email ESI shall, where available, also contain
the following data fields:











EndAttach (the Ending Document Number of the last attachment);
Custodian;
Page Count;
MD5; and
Extracted Text.

PST or NSF File Name;
To;
From;
Cc;
Bcc;
Date Sent;
Date Received; and
Subject Line.

Exceptions – Because Microsoft Excel and PowerPoint files are not amenable to
production in the formats above, the Debtors will produce Microsoft Excel files in
native format. A placeholder image will be included with the TIFF files
indicating the Bates number of the document and that the document was produced
in native format. Certain other file types (e.g., program, video, database, sound
files, etc.) are also not amenable to conversion into TIFF format. In general, these
types of files will not be collected or processed. When present in a collection,
however, such documents will be represented in the form of a placeholder TIFF
image and will be produced in a reasonably usable form upon a showing of need.
Debtors will use reasonable and good faith efforts to address production of any
other types of documents that reasonably should be produced in a particular
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matter but that might not be amenable to production in the foregoing format (e.g.,
oversized documents).
The Debtors reserve the right to supplement or modify the intended or requested form of
production in individual matters. For smaller matters and/or those with lower volumes of ESI,
the Debtors may produce in any reasonably useable format, which could include native
production or searchable .pdf’s. In addition, the Debtors will consider and discuss in good faith
any requests for production in formats other than as set forth above.
IV.

Designation of ESI Liaisons

Any questions or issues regarding the Debtors’ handling of ESI should be directed to:
[identification and contact information for Debtors’ ESI liaison, which can be a client
representative and/or an attorney at the law firm serving as Debtors’ counsel] (“Debtors’ ESI
Liaison”).
Any party directing any such question or issue to the Debtors or requesting the
preservation or production of ESI by the Debtors, or from whom the Debtors request
preservation or production of ESI, should designate their own ESI liaison in a writing directed to
Debtors’ ESI Liaison. Absent agreement to the contrary by the Debtors and the other party, all
requests and communications regarding ESI should ordinarily be accomplished through the ESI
Liaisons.
V.

Miscellaneous Provisions

A.

The "safe harbor" provisions of Fed. R. Civ. P. 37(e), Fed. R. Bankr. P. 7037 and

the Advisory Committee Notes to Rule 37(e) shall be applicable to this ESI Protocol and the
Debtors' preservation efforts. Consistent with the foregoing, the Debtors shall not be in violation
of this ESI Protocol, or the Order of the Bankruptcy Court approving the ESI Protocol (the
"Protocol Approval Order"), if, despite the Debtors' good faith efforts to comply with their
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preservation undertakings in this ESI Protocol, any documents or ESI are altered, lost,
overwritten or destroyed as a result of the Debtors' routine, good faith operation of their
information or computer systems. This includes, but is not limited to:
(1)

good faith upgrading, loading, reprograming, customizing or migrating

(2)

good faith inputting, accessing, updating or modifying data in an

software;

accounting or other business database maintained on an individual transaction, invoice or
purchase order basis in an accounting or other business database; and
(3)
B.

good faith editing, modifying, updating or removal of an internet site.

The Debtors may use any reasonable method to preserve documents and ESI

consistent with the Debtors' record management systems, routine computer operation, ordinary
business practices and the scope of preservation set forth in this ESI Protocol. Ordinarily, the
Debtors will preserve in native format or some other reasonably useable format that preserves
available metadata of the type specified in Section III above. The Debtors will act in good faith
and may not transfer documents and ESI to another form solely for the purpose of increasing the
burden of discovery for creditors or other interested parties.
C.

This ESI Protocol does not obligate the Debtors to segregate specific documents

or ESI from other documents or ESI where they presently reside. This ESI Protocol does not
obligate the Debtors to mirror image any media or to image documents maintained in paper
form.
D.

Nothing in this ESI Protocol shall constitute a waiver by the Debtors or any other

interested party of any claim of privilege or other protection from discovery. In particular, no
inadvertent production of any document or ESI that the producing party contends is privileged

40
6695800-v1

shall constitute a waiver of that privilege. It is intended that the Protocol Approval Order will
contain clawback and non-waiver provisions pursuant to Rule 502 of the Federal Rules of
Evidence.
E.

This ESI Protocol and the Protocol Approval Order do not address, limit or

determine the relevance, discoverability or admissibility of any document or ESI, regardless of
whether any such document or ESI is intended to be preserved pursuant to the terms of this ESI
Protocol. Neither the Debtors nor any party in interest waive any objections as to the production,
discoverability or confidentiality of documents and ESI preserved pursuant to this ESI Protocol.
F.

As stated above, it is intended that this ESI Protocol will be presented to the

Bankruptcy Court for approval. This ESI Protocol and the Protocol Approval Order may be
modified, amended or supplemented by further order of the Bankruptcy Court after proper notice
of any request therefor. Nothing herein or in the Protocol Approval Order shall limit or
otherwise affect the right (to the extent that any such right may otherwise exist under applicable
law) to obtain or otherwise seek production of documents and ESI from the Debtors under
applicable law. Nothing contained herein or in the Protocol Approval Order shall limit, preclude
or otherwise affect the entry of, or the terms and provisions of, stipulations and orders entered in
adversary proceedings, contested matters or other litigation involving the Debtors, or other
agreements between the parties thereto, regarding document and ESI preservation, production
and/or discovery procedures. In the event of any conflicting terms, the terms of any such
stipulations, orders or agreements shall govern in such adversary proceedings, contested matters
or other litigation.
Dated:

[Debtors]
by:
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APPENDIX 2
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*** MODEL FORM OF ESI PROTOCOL APPROVAL ORDER ***
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF [STATE]

In re:
[DEBTOR(S)]
Debtors.

)
)
)
)
)
)
)

ORDER APPROVING ELECTRONICALLY
STORED INFORMATION (ESI) PROTOCOL
AND ADDRESSING NON-WAIVER OF ATTORNEY-CLIENT
PRIVILEGE AND WORK-PRODUCT PROTECTION PURSUANT
TO RULE 502(d) OF THE FEDERAL RULES OF EVIDENCE
Upon the Debtors' Motion for Order Approving Electronically Stored
Information (ESI) Protocol (the "Motion") and the other pleadings and proceedings
herein; due and adequate notice of the Motion having been provided and a hearing
having been held before this Court on ___________________; it appearing that the
relief requested in the Motion is in the best interests of the Debtors' estates, their
creditors and all other parties in interest; after due deliberation and sufficient cause
appearing therefor, it is, by the United States Bankruptcy Court for the District of
___________________, HEREBY ORDERED THAT:
1.

The Electronically Stored Information (ESI) Protocol, a copy of

which is attached hereto as Exhibit 1 (the "ESI Protocol"), is approved.
2.

Pursuant to Fed. R. Evid. 502(d) and (e), the disclosure during

discovery or other voluntary production of any communication or information
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including electronically stored information (hereinafter "Document") by any of the
Debtors or any other party in this case that is protected by the attorney-client
privilege ("Privilege" or "Privileged," as the case may be) or work-product protection
("Protection" or "Protected," as the case may be), as defined by Fed. R. Evid. 502(g),
shall not waive the Privilege or Protection for either that Document or the subject
matter of that Document, unless there is an intentional waiver under Fed. R. Evid.
502(a)(1), in which event the scope of any such waiver shall be determined by Fed.
R. Evid. 502(a)(2) and (3). Unless otherwise ordered by this Court, this provision
shall displace the provisions of Fed. R. Evid. 502(b)(1) and (2) in this case.
3.

Except when the requesting party contests the validity of the

underlying claim of Privilege or Protection, any Document the party producing the
Document claims as Privileged or Protected shall, upon written request, promptly
be returned to the producing party and/or destroyed, at the producing party's
option. If the underlying claim of Privilege or Protection is contested, the
requesting party and the producing party shall comply with, and may promptly
seek a judicial determination of the matter pursuant to, Fed. R. Civ. P. 26(b)(5)(B).
In assessing the validity of any claim of Privilege or Protection, this Court shall not
consider the provisions of Fed. R. Evid. 502(b)(1) and (2), but shall consider whether
timely and otherwise reasonable steps were taken by the producing party to request
the return or destruction of the Document once the producing party had actual
knowledge of (i) the circumstances giving rise to the claim of Privilege or Protection
and (ii) the production of the Document in question. For purposes of this
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paragraph, "destroyed" shall mean that the paper versions are shredded, that active
electronic versions are deleted, and that no effort shall be made to recover versions
that are not readily accessible, such as those on backup media or only recoverable
through forensic means. For purposes of this paragraph, "actual knowledge” refers
to the actual knowledge of an attorney with lead responsibilities in this case or in
the adversary proceeding or contested matter if applicable.
4.

The ESI Protocol and the terms of this Order may be modified,

amended or supplemented for cause by further order of this Court after due and
proper notice. In addition, the entry of this Order shall not preclude the entry of
case or matter-specific ESI-related orders in future litigated matters.
5.

This Court retains jurisdiction with respect to all matters

arising from or related to this Order.

Dated: __________________
UNITED STATES BANKRUPTCY JUDGE
FOR THE DISTRICT OF __________________
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