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INTRODUCTION TO CENGAGE CASE STUDY
The turnaround of Cengage Learning, Inc. and its affiliates (collectively, “Cengage”) was
largely a financial restructuring effectuated through a carefully negotiated plan of reorganization
(the “Plan”), which received nearly unanimous support from Cengage’s diverse group of
creditors. Throughout the restructuring, numerous complex issues threatened to prolong
Cengage’s restructuring and put its customer-facing business at risk. Through months of
negotiations and consensus-building, Cengage and its advisors were able to facilitate an
expedited resolution of all issues with its many creditor constituencies, avoiding the risk of
spending years mired in chapter 11. Cengage is now positioned with a “right-sized” balance
sheet and the financial flexibility to accelerate the development and implementation of its next
generation of digital learning solutions for classrooms around the globe.
The educational publishing market has entered the early stages of a major transition as a
result of several micro- and macroeconomic factors including: (i) transition from a print
business model to a focus on digital products; (ii) consistent decline in demand for new printed
materials; (iii) increased substitution from used and rental book markets; (iv) declines in the
availability of government funding and spending by state and local governments; and
(v) pressure on domestic pricing from piracy and the practice of importing textbooks from
foreign markets (often at a heavy discount) into the U.S. for resale. Starting in approximately
2011, Cengage’s financial performance began to decline and its capital structure became
increasingly unsustainable. From an operational standpoint, Cengage and its new management
team worked diligently to address these significant industry headwinds. But ultimately, Cengage
determined that a financial restructuring was necessary to further reposition itself.
On July 2, 2013, Cengage commenced its chapter 11 cases in the United States
Bankruptcy Court for the Eastern District of New York (the “Court”) before the Honorable
Elizabeth S. Stong. The complexity of Cengage’s corporate and capital structure, combined with
the nature of its business model, gave rise to a number of challenging and divisive legal and
economic issues. In response, Cengage solicited support from its key stakeholders and
successfully petitioned the Court for the appointment of the Honorable Robert D. Drain,
bankruptcy judge for the United States Bankruptcy Court for the Southern District of New York,
as mediator. After nearly five months of mediation, Cengage and all of its major stakeholders
reached a global settlement of all disputed issues. The resulting plan support agreement formed
the basis of the Plan.
Cengage confirmed its Plan on March 13, 2014, with nearly unanimous creditor support
and consummated the Plan shortly thereafter on March 31, 2014. The deleveraging achieved
through the restructuring has provided Cengage with the balance sheet necessary to support its
go-forward business plan.
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OUTLINE OF PANEL DISCUSSION
I.

Introduction
A.

B.

Company Background
1.

Cengage is a leading global provider of high-quality content, innovative
print and digital teaching and learning solutions, software, and associated
educational services for the higher-education, research, school, career,
professional and international markets.

2.

On July 5, 2007, Apax Partners acquired 97 percent of Cengage’s equity
from Thomson Corporation and certain of its affiliates for $7.75 billion.

3.

As of August 2013, Cengage had outstanding funded debt in the aggregate
principal and accrued interest amount of approximately $5,902.3 million:
a.

$4,636.6 million of First Lien Debt;

b.

$752.7 million of Second Lien Debt;

c.

$305.4 million of Senior Unsecured Notes;

d.

$140.0 million of Subordinated Notes; and

e.

$67.6 million of structurally subordinated Payment-in-Kind Notes;

Events Leading to Chapter 11
1.

Liquidity Concerns.

2.

Debt Purchases. Concerned about Cengage’s ability to raise new
financing, Apax determined that it would purchase portions of Cengage’s
secured debt as a means to help facilitate an extension of the maturities.

3.

Revolver Draw. In March 2013, Cengage was facing serious liquidity
issues. As a result, it drew down substantially all of the remaining
availability under their first lien revolving credit facilities —
approximately $430 million. Cengage invested $300 million of that
amount in a money market fund that invested in treasury securities which
Cengage asserted was outside the secured lenders’ collateral package.
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II.

III.

4.

Restructuring Support Agreement. After considerable negotiations,
Cengage and holders of over $2 billion of First Lien Debt ultimately
reached a prepetition deal on a restructuring support agreement outlining a
restructuring process to de-lever Cengage’s balance sheet and provide for
an expedient emergence from chapter 11.

5.

Chapter 11 Filing. On July 2, 2013, the four Debtor entities commenced
their chapter 11 cases in the Bankruptcy Court for the Eastern District of
New York.

Key Disputed Assets
A.

Disputed Cash. The Debtors believed that their $265 million investment in the
money market fund was not part of the first lien lenders’ collateral package, while
the holders of First Lien Debt contended that they had valid and perfect liens on
that investment under the security agreement or that they were entitled to the
imposition of a constructive trust on the cash invested in the fund.

B.

Disputed Copyrights and Intercreditor Issues.
Believing there were
deficiencies in certain of the lenders’ recordings with the U.S. Copyright Office,
the Debtors sought to avoid the liens in certain sets of the Debtors’ copyrights.
The Committee argued that the Debtors could avoid the liens on all of the
Debtors’ copyrights, a theory which the Debtors felt had no merit, and the holders
of First Lien Debt disagreed that there were any deficiencies in their recordings.

Key Legal Issues
A.

2007 LBO as a Potential Fraudulent Transfer

B.

Substantive Consolidation
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IV.

Mediation and Plan Negotiations
A.

In an attempt to avoid extensive and costly litigation battles, on September 9,
2013, the Debtors filed a motion requesting the appointment a mediator. The goal
of the mediation was to achieve a global settlement of all plan-related issues.

1.

On September 25, 2013, the court granted the Debtors’ motion and
appointed Judge Robert D. Drain as mediator.

B.

Between October 2013 and January 2014, the Debtors and all of their key
stakeholders engaged in five extensive, all-day mediation sessions and numerous
phone calls with Judge Drain. Before each mediation session, the parties
negotiated an issues list and submitted mediation statements to Judge Drain,
outlining their key arguments regarding each issue.

C.

Finally, on January 23, 2014, the mediation successfully concluded in a global
settlement that resolved all outstanding issues between the parties.

D.

The Debtors sought to move quickly to obtain approval of the settlement and
confirm a plan of reorganization. Negotiations with all the parties continued over
another month to finalize the plan and order confirming the plan. And on
March 13, 2014, the court confirmed an amended plan of reorganization,
incorporating the terms of the global settlement.
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SETTING THE SCENE — AUSTRALIA
Australia is one of the most secured creditor friendly jurisdictions in the world.
Generally, the Australian insolvency system protects the enforcement and priority rights of
secured creditors unless they agree to vary them.
The primary methods for large and complex corporate groups to negotiate and approve a
plan, either by voluntary administration or a scheme of arrangement, are as follows:
•

Voluntary administration enables a company to reach an agreement (plan) with its
creditors to compromise their claims and, if necessary, to restructure
shareholders’ entitlements. It is an administrative process and does not require
court approval to commence, convene meetings, or to approve the agreed plan.

•

A scheme of arrangement is a court-approved agreement (plan) between a
company and its creditors and shareholders (or any class of its creditors and
shareholders). They are used to execute arbitrary changes in the structure of a
business. Accordingly they are utilized when a reorganization cannot be achieved
by other means. A scheme may be used for rescheduling or compromising debt,
for converting debt to equity, and for returns of capital, among other purposes.

Comparison of Voluntary Administration and Schemes of Arrangement
Feature

Voluntary Administration

Schemes

What Statute applies?

Part 5.3A of the Corporations
Act 2001 (Cth)

Part 5.1 of the Corporations Act
2001 (Cth)

Is Court approval
required to commence
the process e.g. to
convene meetings?

No - Voluntary Administration
is an administrative process.

Yes

What state of solvency
is required?

The company must either be
insolvent or is likely to become
insolvent

The company can either be
solvent or insolvent
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Feature

Voluntary Administration

Schemes

Who has control of the
company during the
process to develop a
plan?

A qualified Insolvency
Practitioner - Directors hand
over full control of the
company

Solvent – Directors

Is there a moratorium
against creditors’
claims during the
process to negotiate
and approve a plan?

Yes – Automatically applies to No – Requires stand-still
all creditors, lessors and owners arrangements to be negotiated and
but excludes creditors who are
agreed
secured over substantially the
whole of the company and who
move quickly to enforcement

Who is allowed to
present a plan?

Directors, creditors, purchasers,
effectively any interested party

Solvent – the company

In practice what
support is required
before presenting a
plan?

Majority senior creditors’
support

Majority senior creditors’ support

What are the voting
thresholds to accept a
plan and to bind
dissenting creditors
(cram down)?

All creditors - Greater than
50% in value and greater than
50% in number

In each class – greater than 75% in
value and greater than 50% in
number

Do shareholders have a
vote?

No

Insolvent scheme – No

Can shareholders’
claims be diluted,
extinguished or
otherwise restructured?

Yes

Yes

Which classes of
creditors are not bound
by a plan?

Creditors’ claims against third
parties e.g. guarantees

All classes of creditors and
shareholders are bound by the
plan

Are classes of creditors
required?

No – Creditors are required to
vote as a single class

Insolvent - Liquidator

Insolvent – creditors or the
Liquidator

Solvent scheme - Yes

Secured creditors, and owners
and lessors of property in the
possession of the company,
unless they voted for the plan.

Yes – Creditors must be separated
into classes whose rights are
similar enough to consult together
with a view to their common
interest
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Feature

Voluntary Administration

Schemes

Is there a restriction on
trading claims and
entitlement to vote?

No

No

Does the plan require
court confirmation?

No

Yes

What are the
possibilities to vary or
challenge a plan?

Creditors can meet and resolve
to vary a plan.

Creditors have the right to be
heard in Court during the
significant steps of the process

How are creditors’
priorities to
distributions treated in
the plan?

Creditors can also challenge a
plan by court application
The Corporations Act sets out
the statutory priorities.
The plan can vary these
priorities and the resulting
distributions, with the
exception of employee
entitlements that have certain
protections

To vary a confirmed plan requires
application to the Court
The plan sets out the distribution
to creditors and is not required to
follow the statutory priorities.
However, the court will take them
into account before confirming a
plan.
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Feature
What are the most
recent large
restructurings?

Voluntary Administration
Mirabela Nickel Limited
•

•
•

Australian Stock
Exchange (ASX) listed
nickel miner

Schemes
Nine Entertainment Group
Limited
•

USD 500m noteholders
– US based

Australia’s top rating freeto-air television channel
and other businesses

•

Debt trading at steep
discount to par (i.e.
value less than senior
debt)

AUD 2.2b senior debt –
60% held by Oaktree and
Apollo

•

AUD 1.1b mezzanine
(junior) debt – 74% held
by Goldman Sachs

•

Valuation less than senior
debt

Outcomes
•

Administrator appointed
and plan approved

•

Transfer of 98% of
shares to noteholders
for nil consideration

•

In summary, what are
the advantages?

Issuance of USD 115m
convertible notes to
fund post-restructure
operations

Quick
Relatively inexpensive
Highly flexible
Provides an automatic
moratorium
Can compromise and
restructure shareholders’
interests

Outcomes
•

Conversion of senior and
junior debt to equity,
notwithstanding objections
from minority senior
lenders

•

AUD 640m new debt
raised – of which AUD
573m paid to senior
lenders (25 cents in the
dollar) and a nominal
payment to junior lenders

All classes of creditors and
shareholders are bound by the
plan - may include creditors’
claims against third parties e.g.
guarantees.
May reduce business enterprise
value destruction that is normally
associated with an insolvency
appointment.
Reduces contractual impacts e.g.
ipso facto clauses.
Can compromise and restructure
shareholders’ interests
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Feature
In summary, what are
the disadvantages?

Voluntary Administration
Does not necessarily bind
secured creditors, lessors or
owners.
Does not extinguish creditors’
claims against third parties e.g.
guarantees

Schemes
Expensive
Relatively slow
Relatively inflexible
No automatic moratorium

May trigger termination of key
contracts through the operation
of ipso facto clauses.
May incur some enterprise
value destruction that is
normally associated with an
insolvency appointment
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SETTING THE SCENE — SOUTH AFRICA
South Africa is making a slow move away from the traditional liquidation (or “windingup”) model. A statutory framework was introduced to facilitate the rescue of businesses—
specifically, Chapter 6 of the Companies Act, Act 71 of 2008. It was introduced with effect from
the 1 May 2011. Chapter 14 of the previous Companies Act, Act 61 of 1973, which regulates the
winding-up of a company, has been retained by the 2008 Companies Act and still applies.
One of the purposes of the 2008 Companies Act is to “provide for the efficient rescue and
recovery of financially distressed companies, in a manner that balances the rights and interests of
all relevant stakeholders” (Section 7(k)). Business rescue applies to companies only and Chapter
6 sets out a statutory framework to facilitate the rescue of a “financially distressed” company.
Business rescue has, as its aim, the facilitation of the rehabilitation of a company which is
financially distressed by providing for:
•

the temporary supervision of the company (management of its affairs, business
and property);

•

a temporary moratorium on the rights of claimants against the company; and

•

the development and implementation of a plan to rescue the company by
restructuring its affairs, business, property, liabilities and equity in a manner
which maximises the likelihood of the company continuing in existence on a
solvent basis.

There is a secondary aim that if it is not possible for the company so to continue in
existence, the business rescue should derive a better return for the company’s creditors or
shareholders than they would receive upon the liquidation of the company. This is essentially an
out of court structure, although it is prescribed by the statutory framework.
Chapter 6 provides for the appointment of a business rescue practitioner (“BRP”) to
oversee a company during business rescue proceedings.
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Some of the features of business rescue are tabulated below:
Feature

Business Rescue

What Statute applies?

Companies Act 71 of 2008 – specifically Chapter 6

Is Court approval
required to commence the
process e.g. to convene
meetings?

No – company could pass a board resolution to commence business
rescue proceedings

What state of solvency is
required?

The company is to be “financially distressed” i.e. reasonably
unlikely to be able to pay all of its debts within 6 months,
alternatively reasonably likely that it will become insolvent within
the immediately ensuing 6 months

Who has control of the
A qualified BRP to whom directors hand over control. The BRP
company during the
may retain or release the former directors
process to develop a plan?
Is there a moratorium
against creditors’ claims
during the process to
negotiate and approve a
plan?

Yes – Section 133 provides no legal proceeding may be taken
against the company without written consent of the BRP or leave
of the court

Who is permitted to
present a plan?

The BRP is required to prepare and submit a plan. Where the plan
is voted down at a meeting, the BRP may seek a vote of approval
to prepare and publish a revised plan (Section 153) or may apply to
court to set aside the result of the vote

In practice what support
is required before
presenting a plan?

Majority creditors’ support, although “voting interest” determines
the percentage vote, rather than classes of creditors

What are the voting
thresholds to accept a
plan and to bind?

A plan that has been adopted is binding on the company and on
each of the creditors of the company and every holder of the
company’s securities whether or not such person was present at the
meeting, voted in favour of adoption of the plan or had proven a
claim against the company (Section 152(4)). This creates a “cramdown” even without court sanction

Do shareholders have a
vote?

Yes, provided the plan is intended to alter the rights of the holders
of any class of the company’s securities

Can shareholders’ claims
be diluted, extinguished
or otherwise restructured?

Yes
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Feature

Business Rescue

Which classes of creditors Creditors’ claims against third parties, for example sureties. Recent
are not bound by a plan?
decisions have restricted ability of a creditor to enforce a claim
against a surety where the principal claim has been compromised
by adoption of a plan
Is there a restriction on
trading claims and
entitlement to vote?

No, there is a mechanism for a compulsory purchase of the voting
interest of a dissenting creditor (Section 153(1)(b)(ii)) – any
affected person may make a binding offer to purchase the voting
interests of a person who opposed adoption of the plan at a value
independently and expertly determined to be a fair and reasonable
estimate of the return to that person where the company to be
liquidated

What are the possibilities
to vary or challenge a
plan?

Affected persons with a voting interest can resolve to vary the plan
provided there is a sufficient vote. A plan will be approved if
supported by holders of more than 75% of creditors’ voting
interests, which must include not less than 50% of independent
creditors’ voting interests.
Independent creditors (Section 128(g)) are creditors who are not
related to the company, a director or the BRP

How are creditors’
priorities to distributions
treated in the plan?

The Companies Act sets out the statutory priorities. Postcommencement finance has a super-priority as do staff in respect
of their services post-commencement

In summary, what are the
advantages?

Expeditious procedure
Relatively inexpensive (without legal costs to approach a court)
Flexible
Provides a statutory moratorium
Can compromise and restructure both creditor and shareholder
interests
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Partner, Pinheiro Neto Advogados
Board Member, INSOL International
SETTING THE SCENE — BRAZIL
On June 9, 2005, the Brazilian Bankruptcy Law came into effect regulating judicial
reorganization, out-of-court reorganization and bankruptcy liquidation of companies and
entrepreneurs in Brazil. The main goal of the new legislation was to avoid the liquidation of
viable companies, in order to keep their going concern, maintain jobs, generate taxes, and
improve the chances of recovering credits.
The Brazilian Bankruptcy Law represented a leap ahead in the Brazilian bankruptcy
legislation and brought it closer to the best bankruptcy laws in the world, such as those of the
United States and of certain European countries. In short, it provided debtors with more effective
mechanisms to protect their businesses and with greater flexibility in designing reorganization
strategies. It also increased safeguards for secured creditors; broadened creditors’ involvement in
the reorganization process; and improved creditors’ ability to recover their credits. Additionally,
it turned investments in distressed companies increasingly attractive, by furthering their legal
security.
There are two types of formal procedures available for companies in financial difficulties
to obtain court confirmation of reorganization plans negotiated directly with their creditors. The
first is the judicial reorganization (Recuperação Judicial), which has some similarities with the
Chapter 11 proceeding under the United States Bankruptcy Code. The second is the out-of-court
reorganization (Recuperação extrajudicial). In case the company’s business is no longer viable, it
may also request voluntary bankruptcy liquidation, which is analogous to a Chapter 7 proceeding
under US Bankruptcy Code.
•

Judicial Reorganization: It is a court-supervised proceeding designed to provide
financially-distressed, but economically viable, business entities the opportunity
to restructure their operations and balance sheet through market-based
rehabilitation strategies negotiated with their creditors. Judicial reorganization
affects, as a rule, the entire community of creditors holding claims existing prior
to filing of the petition for reorganization. Administration remains with the debtor
and current management, but the judge may dismiss the management under
certain circumstances, appointing another manager unrelated to the interests of
controlling shareholders.

•

Out-of-court (or extrajudicial) Reorganization: In short, the debtor facing
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financial downturn may present to its creditors a reorganization plan (pre-pack),
which may be submitted to the courts for ratification. Although certain claims do
not qualify for inclusion in the reorganization plan, the purpose of this pre-pack
mechanism is to facilitate negotiations between debtors and creditors; upon
fulfillment of certain conditions, this mechanism avoids minority hold-out
problems because it binds minority creditors to the conditions agreed upon by
certain majority creditors.
Feature

Judicial Reorganization (“JR”)

What Statute applies?

Federal Law No. 11101 (“Brazilian Bankruptcy Law”)

Is Court approval required
to commence the process
e.g. to convene meetings?

Yes. The court will render an initial decision granting the
processing of the JR.

What state of solvency is
required?

The company can either be solvent or insolvent (from a legal point
of view). However, the company must have a viable business.

Who has control of the
company during the
process to develop a plan?

Controlling shareholders and management keep control of the
company. A trustee is appointed to supervise the company during
the procedure but the trustee does not have management powers.

Is there a moratorium
against creditors’ claims
during the process to
negotiate and approve a
plan?

An automatic stay period of 180 days is granted as from the date the
processing order of the JR is rendered (first decision expected from
the JR court). Although certain creditors are not subject to the
effects of the JR proceeding (e.g., creditors holding claims secured
by fiduciary liens or claims resulting from advance on currency
exchange contracts) and are not bound by the automatic stay, such
creditors are not entitled to take foreclose on capital goods essential
for the debtor’s activities.

Who is allowed to present
a plan?

Only the debtor. Creditors can propose amendments to the plan
presented by the debtor but not a competing plan. The debtor has
the power to ultimately decide if the amendments suggested by the
creditors will be incorporated in the plan. Creditors cannot modify
the plan against the debtor’s will, but can reject the original plan
and force the debtor into liquidation.

In practice what support is
required before presenting
a plan?

No support is required from the creditors or the court before the
debtor presents a plan.
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Feature

Judicial Reorganization (“JR”)

What are the voting
thresholds to accept a plan
and to bind dissenting
creditors (cram down)?

For the purposes of voting a plan in a JR, creditors are divided into
3 (three) classes: (i) creditors holding labor-related claims; (ii)
secured creditors (mainly pledge and mortgage); and (iii) remaining
creditors subject to the JR, including unsecured creditors. Under the
general rule, the plan is considered approved by the favorable vote
of (a) majority (more than 50%) of creditors (heads) present at the
general meeting of creditors in each of the classes of creditors
mentioned above; and of (b) creditors holding the majority of the
claims (amount) represented at the general meeting creditors in the
classes of creditors (ii) and (iii).

Do shareholders have a
vote?

No.

Can shareholders’ claims
As a rule, no. Creditors cannot dilute or extinguish shares against
be diluted, extinguished or the will of the respective shareholders. Yes, shareholders’ claims
otherwise restructured?
can be restructured provided other creditors are given same
treatment imposed on shareholders.
Which classes of creditors
are not bound by a plan?

All classes of creditors subject to the JR are bound by the plan. The
creditors that are not subject to the effects of the JR are not bound
by the approved plan.

Are classes of creditors
required?

Yes. Creditors are separated into 3 (three) classes. For the purposes
of voting a plan in a JR, creditors are divided into (i) creditors
holding labor-related claims; (ii) secured creditors (mainly pledge
and mortgage); and (iii) remaining creditors subject to the JR,
including unsecured creditors.

Is there a restriction on
trading claims and
entitlement to vote?

No.

Does the plan require
court confirmation?

Yes.

What are the possibilities
to vary or challenge a
plan?

Creditors have the right to be heard in Court during the significant
steps of the process. Creditors may file an objection against the
plan. However, the filing of an objection will not force the debtor to
amend the plan, but will force the court to call a general meeting of
creditors to vote on the plan. Creditors may also vote against the
plan at the general meeting of creditors and oppose against court
confirmation of the plan if the plan has any illegality. However,
creditors cannot force the debtor to modify the plan against its will.
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Feature
How are creditors’
priorities to distributions
treated in the plan?

What are the most recent
large restructures?

Judicial Reorganization (“JR”)
The plan will ultimately set out the distribution to creditors and is
not required to follow the statutory priorities (which applies only in
liquidation procedure). However, the court will take the statutory
priorities into account before confirming a plan and the pre-petition
labor-related claims have to be paid in full in 1 year.
•

OGX Petróleo e Gás Participações S.A. and OGX Petróleo e
Gás S.A.

Outcomes

In summary, what are the
advantages?

•

Conversion of debt into equity, notwithstanding objections
from certain creditors (minority bondholders);

•

US$ 215 million of new money raised during the JR (DIP
financings) and converted into capital of the company.

Allows economically viable companies to continue operating as a
going concern and to preserve the business enterprise value.
All classes of creditors and shareholders are as a rule bound by the
plan (except for certain safe harbors) and have the ability to decide
the outcome of the JR, i.e., whether the company should be
liquidated or continue operating as a going concern.
Debtor has a lot of flexibility to draft a plan.
If certain legal requirements are met, assets of the debtor may be
sold free and clear from the liabilities of the debtor. This can be an
important source of liquidity for the debtor and an opportunity for
investors.

In summary, what are the
disadvantages?

Expensive
Relatively slow
Relatively inflexible
Relevant creditors are not subject to the effects of the proceeding
(safe harbors)
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Edward Middleton
Head of Restructuring Services,
KPMG China and Asia-Pacific
Global Chair of KPMG’s Insolvency Senior Network
Fellow, INSOL International
SETTING THE SCENE — HONG KONG
Hong Kong is still making a slow move away from the traditional liquidation model and
now lags behind many markets. Hong Kong currently has no bankruptcy protection law, so a
single creditor can wind up a company. In light of this, the Law Reform Commission first
proposed a corporate rescue procedure in 1996. The government submitted its drafts to the
Legislative Council in 2001 and 2003 but they were rejected and law reform was shelved. A
third consultation was undertaken from late 2009 into 2010 and the government is keen to push
ahead with the reform to help companies that want more time to restructure.
Meanwhile, the only possible statutory corporate rescue mechanism for companies with
financial difficulties is the ‘scheme of arrangement’, of which the statutory framework is set out
in sections 668 to 677 of the Companies Ordinance (Part 13, Division 2). As a corporate
restructuring tool, the schemes enable a company to make a compromise arrangement with its
creditors and members, which, if approved by the Court, is legally binding. Arrangements may
include variations of contractual terms, for example, freezing of payment of interest or capital;
exchanges of debt for equity in related companies; or payment to unsecured creditors to
compromise debts outstanding.
The Court has the ultimate discretion whether to sanction any scheme of arrangement and
will consider whether the requirements of the Companies Ordinance 1 have been satisfied,
whether the majority proposing the Scheme is acting bona fide, and whether the arrangement is
fair to all creditors in the circumstances. If there are different classes of creditors, for example,
contingent or unsecured, each class is required to hold separate meetings to discuss the
proposals.
The advantage of a Scheme is that application can be made to the Court for sanction if
the Scheme is approved by a majority of the creditors (50% of the creditors in number and 75%
of the creditors in value “present and voting” at the creditors meeting) and will be binding on all
creditors if sanctioned. For takeover and privatization schemes, the headcount test is replaced by
10% Objection test. However, it is not as effective as Chapter 11 as secured creditors retain
1

This is not the Ordinance dealing with insolvency or bankruptcy.
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effective veto power over the restructuring process because there is no mechanism to compel an
unwilling secured creditor to agree to any modification of its contractual rights. The Scheme
process is time-consuming and cumbersome, rendering it expensive as a result. Also, there is no
moratorium on creditor action during its preparation and the schemes do not bind actions of
future creditors who may commence action against the company. In order to obtain that critical
moratorium, a formal liquidation process must be commenced (see table below). For these
reasons of practicability, use of Schemes is generally reserved for only large companies, and
within the framework of a liquidation process. It is important to remember though, that if a
Scheme can be put together, the liquidation process can be dismissed and the company returned
to, as it were, normality.
Some of the features of the scheme of arrangment:
Feature

Schemes

What Statute applies?

Part 13, Division 2 of Companies Ordinance (Cap 622)

Is Court approval
required to commence
the process e.g. to
convene meetings?

Yes

What state of solvency is
required?

The company can either be solvent or insolvent

Who has control of the
company during the
process to develop a
plan?

• The management of the company, usually with the assistance
of financial advisors and lawyers

Is there a moratorium
against creditors’ claims
during the process to
negotiate and approve a
plan?

• No – stand-still arrangements to be negotiated and agreed

• The provisional liquidators if the company is in provisional
liqudiation
• But at any time after the presentation of a winding up petition
but before the appointment of a provisional liquidator, the
company may apply to stay or restrain proceedings against the
company
• After a provisional liquidator has been appointed, no action or
proceeding shall be proceeded with or commenced against the
company

Who is allowed to
present a plan?

• Usually, the management of the company, with the assistance
of financial advisors and lawyers (but the shareholders and/or
the creditors of the company are free at any time to attempt to
reach a binding agreement under scheme of arrangement
procedure)
• The provisional liquidators if the company is in provisional
liqudiation
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Feature

Schemes

In practice what support
is required before
presenting a plan?

The company, its creditors or its shareholders can begin
negotiations for a scheme at any time. But once a proposal has
been formulated by the company, it must obtain the court’s
approval to call the meetings of the respective classes of creditors
and shareholders.

What are the voting
thresholds to accept a
plan and to bind
dissenting creditors
(cram down)?

No longer uniform across different types of schemes
1. Takeover and privatisation schemes:
Members’ schemes involving a takeover offer or a general offer
(i.e. a share buy-back offer) requires:
• Approval by shareholders representing at least 75% of the
voting rights present and voting at the shareholders’ meeting;
• The votes cast against the scheme not exceeding 10% of the
total voting rights attached to all disinterested shares (the "10%
Objection Test")
2. Other members’ schemes:
Members’ schemes not involving a takeover offer or a general
offer requires:
• Approval by shareholders representing at least 75% of the
voting rights present and voting at the shareholders’ meeting;
• Unless the court orders otherwise, approval by a majority in
number of the shareholders present and voting (the "Headcount
Test")
The court now has the discretion to dispense with the Headcount
Test requirement.
3. Creditors’ schemes:
A creditors’ scheme requires:
• Approval by creditors representing at least 75% in value
present and voting at the creditors’ meeting;
• The Headcount Test to be satisfied
The court has no discretion to dispense with the Headcount Test
for creditors’ schemes.

Do shareholders have a
vote?

Yes, if their rights are to be affected. Most commonly in a
restructuring context, members’ schemes are required because a
“white knight” investor injects cash in return for new equity,
causing existing shareholders to be substantially diluted.
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Feature

Schemes

Can shareholders’ claims
be diluted, extinguished
or otherwise
restructured?

Yes

Which classes of
creditors are not bound
by a plan?

All classes of creditors are bound by the plan

Are classes of creditors
required?

Yes – Creditors must be separated into classes whose rights are
similar enough to consult together with a view to their common
interest

Is there a restriction on
trading claims and
entitlement to vote?

No

Does the plan require
court confirmation?

Yes

What are the possibilities
to vary or challenge a
plan?

The plan can be challenged on the following usual grounds:
•

The plan commences without the court approval

•

No separate meetings have been conducted within each class

•

The classes have not been properly constituted

•

The Chairman made mistakes when holding the meetings,
rendering the approval of shareholders and creditors void.

Notwithstanding all the favourable votes, the court may not just
rubber stamp the proposed scheme but will have to be satisfied
that the scheme is fair and reasonable in the circumstances.
How are creditors’
priorities to distributions
treated in the plan?

The plan sets out the distribution to creditors and is not required to
follow the statutory priorities. However, the court will take them
into account before confirming a plan.
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Feature
What are the most recent
large restructures?

Schemes
Asia Telemedia Limited
• Engaged in the provision of financial services, mainly
securities broking, share placing and underwriting, corporate
finance, private equity, consulting and related services.
• Total claims of the Scheme Creditors amounted to
approximately HK$110 million, of which approximately
HK$0.12 million was owed to the Preferential Creditors. The
Company does not have any Secured Creditors.
• Upon Completion, all the Company’s indebtedness was
compromised and discharged in full in return for a cash
payment of approximately HK$65 million, which was funded
by the Company out of the proceeds of the subscription by an
investor.
Outcome:
• Consolidate existing issued and unissued shares; reducing the
par value of each consolidated share and issue the new share to
raise capital.
• It remains listed under a new name, Reorient Group Limited
after spending enormous effort on the Resumption Proposal
with the Hong Kong Stock Exchange.
• Highly unusual because the company was actually in
liquidating when the Scheme was promulgated, and the Court
was asked to order a permanent “stay” of the liquidation in
order to permit the rescue to work

In summary, what are the
advantages?

Avoid liquidation and allow the company to continue operating as
a going concern
Better return to the creditors/shareholders than in a liquidation
scenario

In summary, what are the
disadvantages?

Expensive
Relatively inflexible
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Below is an example of a typical organizational structure that highlights the
interrelationship between Hong Kong and China.

INVESTORS
(typically, convertible bonds)

HOLDING COMPANY
(Incorporated in Cayman Islands
or BVI) (Listed in New York or
other places)

This is a typical structure we have
encountered in recent years whereby
the holding company is incorporated
with an intermediate holding company
incorporated in Hong Kong.
Funds were injected to the holding
company level. Shares in the Hong
Kong company are usually pledged
with some financiers to fund the
operation of the company in China.
All the assets are held by the PRC
company.

INTERMEDIATE HOLDING
COMPANY
(Incorporated in Hong Kong)

Offshore

Onshore

Factories

OPERATING COMPANY
(Incorporated in China)

Assets

Receivables

When things went wrong, winding up
petition was usually filed against the
holding company. Provisional
Liquidators or Liquidators would be
appointed, depending on the grounds
for winding up.
Provisional Liquidators or Liquidators
would take control over the Hong
Kong and PRC companies by
appointing new directors in the
capacity of their shareholders.
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NCBJ 2014 ANNUAL CONFERENCE
Born in the USA: Grown Up Abroad —
How Different Foreign Jurisdictions Restructure
Major Corporate Groups
Edward Middleton
Head of Restructuring Services,
KPMG China and Asia-Pacific
Global Chair of KPMG’s Insolvency Senior Network
Fellow, INSOL International
SETTING THE SCENE — CHINA
Traditionally, the Chinese government heavily favoured liquidation over reorganization.
However, there was finally a turnaround upon the introduction of the new PRC Enterprise
Bankruptcy Law (“EBL”), which came into effect on 1 June 2007 and which offers a formal
restructuring regime for a company in financial difficulties to work out a reorganisation plan and
rehabilitate its business. The reorganisation procedure is court driven. During the process of
reorganisation, any bankruptcy proceedings are suspended and secured creditors are not
permitted to enforce their security rights against the debtor’s assets without leave of the people’s
court.
Parties may agree debt restructuring arrangements without going to court. However, such
informal arrangements must not jeopardise the interests of any other creditors or else they may
subsequently be declared invalid in any court bankruptcy proceedings.
The EBL permits the restructuring of insolvent companies at the request of a debtor,
creditor or a shareholder. A creditor is entitled to apply for liquidation or reorganisation
proceedings against the company if the ‘cash flow test’ (i.e. it is unable to pay its debts as they
fall due) is satisfied. A shareholder which has contributed more than 10 per cent of the registered
capital of the company is also entitled to apply for reorganisation in a creditor-initiated
proceeding. To be eligible for a voluntary petition for reorganisation, a debtor only needs to
establish that it is about to become insolvent. Once the court agrees to such request, the
reorganization period begins.
Some of the features of the reorganisation:
Feature
What Statute applies?

Reorganisation
Chapter VIII of the Enterprise Bankruptcy Law of PRC
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Feature

Reorganisation

Is Court approval
required to commence
the process e.g. to
convene meetings?

Yes

What state of solvency is
required?

The company can either be solvent (going to be insolvent) or
insolvent

Who has control of the
company during the
process to develop a
plan?

• An administrator appointed by the court assumes management
of the company, but the EBL allows the he management of the
company to continue to manage the company under the
supervision of the administrator
• The administrator is a person or organisation responsible for
managing the debtor’s property and overseeing the
reorganisation process.
• Law firms, accounting firms and bankruptcy liquidation firms,
or individuals from relevant departments or agencies, can act as
administrators. Article 24 stated the criteria.

Is there a moratorium
against creditors’ claims
during the process to
negotiate and approve a
plan?

During the restructuring period, there is a moratorium, on
creditor’s claims and the company will continue to carry on
business. However, the secured creditors can apply to the court to
enforce their security rights if it is likely that the secured
properties will suffer damage or diminution in value that will
prejudice their security rights.

Who is allowed to
present a plan?

The debtor or administrator should, within six months from the
commencement of the reorganization, submit a draft plan to the
court and creditors’ meeting for reorganization (Article 79)

In practice what support
is required before
presenting a plan?

In practice, supports from the creditors on the plan are important.
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Feature
What are the voting
thresholds to accept a
plan and to bind
dissenting creditors
(cram down)?

Reorganisation
For the creditors holding the following categories of the claims to
attend the creditors’ meeting at which the draft plan for
reorganization is to be discussed, they shall be grouped according
to the following categories of the claims when a vote is taken on
the draft plan for reorganization (Article 82):
(1) Secured claims on the debtor’s specific property;
(2) Employment-related debts
(3) Taxes the debtor fails to pay; and
(4) common claims (unsecured creditors)
Creditors whom the debtor fails to pay under social insurance
premiums are not allowed to vote. (Article 83)
When more than half of the creditors in voting group for the same
category of claims who are present at the creditors’ meeting agree
to a draft plan for reorganization and they represent two-thirds or
more of the total amount of the said category of claims, the draft
shall be deemed to be adopted by the group. (Article 84)

Do shareholders have a
vote?

If the plan adjusts the rights and interest of the capital contributors
(i.e. shareholders), a group of contributors shall be entitled to vote

Can shareholders’ claims
be diluted, extinguished
or otherwise
restructured?

Yes

Which classes of
creditors are not bound
by a plan?

All classes of creditors and shareholders are bound by the plan

Are classes of creditors
required?

Yes – see above

Is there a restriction on
trading claims and
entitlement to vote?

No

Does the plan require
court confirmation?

Yes
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Feature
What are the possibilities
to vary or challenge a
plan?

Reorganisation
The plan can be challenged on the following usual grounds:
•

The plan commences without the court approval

•

No separate meetings with each class of creditors

•

Not passing the voting threshold in one particular class – but
the debtor or administrator may take another vote after
consulting with creditors. Even if the plan is not adopted on a
second voting, the debtor or administrator can still apply to the
court for approval given that it fulfills certain criteria.

How are creditors’
priorities to distributions
treated in the plan?

The creditors’ priorities to distributions are usually the same as
that under general PRC insolvency law, i.e. (i) secured creditors,
(ii) employees/ labour insurance premiums, (iii) payment of
outstanding taxes, and finally (iv) unsecured creditors.

What are the most recent
large restructures?

FerroChina, a producer of galvanized steel sheets in coil and prepainted steel plates - the group encountered financial difficulty
with total indebtedness of CNY11.63bn. The Group underwent a
restructuring process with KPMG appointed as the Financial
Advisor to the Administrator. Creditors passed the restructuring
plan of each of the five PRC subsidiaries. The recovery rate of
each subsidiary ranges from 13% to 63%, overall recovery rate
27%.
Chaori Solar Energy, the solar panel maker – the first company
to default in China’s onshore bond market is currently under
reorganization after failing to make an RMB89.8 million interest
payment. According to the court statement, Chaori’s liabilities
were more than RMB700 million greater than its assets as of
March 2014.

In summary, what are the
advantages?

• Avoid liquidation and allow the company to continue operating
as a going concern
• Better return to the creditors/shareholders than in a liquidation
scenario
• Great certainty – once the plan is approved by the court, it
cannot be changed.
• Relatively flexible and great freedom enjoyed by the debtors
during the restructuring process. Administrators will serve as a
supervisory body to monitor debtors’ financial position and the
progress of the plan within the prescribed supervision period.
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Feature

Reorganisation

In summary, what are the
disadvantages?

Relatively new – some courts are still not confident enough to deal
with complicated bankruptcy disputes
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NCBJ 2014 ANNUAL CONFERENCE
Born in the USA: Grown Up Abroad —
How Different Foreign Jurisdictions Restructure
Major Corporate Groups
FULL PANEL OUTLINE
I.

Synopsis
Using the chapter 11 bankruptcy case of Cengage Learning, Inc. as a case study, this
Panel will explore common challenges faced by companies, their boards and counsel
during the bankruptcy process. Specifically, the Panel will discuss: potential issues
posed by sponsors who hold positions across the capital structure; preference actions;
(un)encumbered assets; the mediation process and the binding effects thereof; and the
standards for the approval of settlements. Panel discussion will then focus on the
differences among varying jurisdictions regarding the approaches and outcomes of each
of these issues.

II.

Introduction
A.

Company Background
1.

Cengage Learning, Inc. and its affiliates (“Cengage”) comprise a leading
global provider of high-quality content, innovative print and digital
teaching and learning solutions, software, and associated educational
services for the higher-education, research, school, career, professional
and international markets. Cengage is the second largest publisher of
course materials in U.S. higher education, with strong positions across all
major disciplines, and are a leading global provider of library reference
materials, with a vast collection of primary source content.

2.

Prior to 2007, Cengage’s businesses were known as Thomson Learning
and Thomson Nelson Learning, divisions of Thomson Corporation, and as
The Gale Group Inc. On July 5, 2007, investment funds associated with or
designated by Apax Partners, L.P. (collectively, “Apax”) acquired
97 percent of Cengage’s equity (the balance of the equity was purchased
by Funds associated with or designated by OMERS Private Equity from
Thomson Corporation and certain of its affiliates for $7.75 billion. The
July 2007 purchase was funded in part with the proceeds of approximately
$5.6 billion in new debt financing, with the remainder of the purchase
price funded by equity contributions from Apax and OMERS.

3.

As of August 2013, Cengage had outstanding funded debt in the aggregate
principal and accrued interest amount of approximately $5,902.3 million,
consisting of:
a.

$3,880.7 million of obligations under their first lien secured credit
facility (the “First Lien Credit Facility”);
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B.

b.

$742.6 million outstanding under their first lien secured notes
(the “First Lien Notes,” together with the First Lien Credit
Facility, the “First Lien Debt”);

c.

$13.3 million outstanding under their first lien secured swaps;

d.

$752.7 million outstanding under their secured second lien notes
(the “Second Lien Notes”);

e.

$305.4 million outstanding under their senior unsecured notes
(the “Senior Notes”);

f.

$67.6 million outstanding under the PIK Notes; and

g.

$140.0 million outstanding under the Subordinated Notes.

Events Leading to Chapter 11
1.

Liquidity Concerns
a.

2.

Between 2011 and 2012, Cengage’s performance weakened as
competitors developed digital products and began to offer online
textbooks and textbook rentals. After reporting disappointing sales
for the 2012 summer selling season, Cengage overhauled its senior
management and began developing a new business plan for the
company, including a digital platform. Still, Cengage carried a
significant debt burden and needed to refinance or otherwise adjust
its debt service obligations in light of the projected time and
expense needed to implement its new business plan.

Debt Purchases
a.

Concerned about Cengage’s ability to raise new financing, Apax
— as the primary equity holder — determined that it would
purchase portions of Cengage’s secured debt as a means to help
facilitate an extension of the maturities (the “Apax Debt
Purchases”). Apax disclosed its strategy to Cengage’s Board of
Directors (the “Board”) and the Board determined that the Apax
Debt Purchases were in Cengage’s best interests because Cengage
did not have sufficient liquidity for substantial buybacks of its
secured debt.

b.

On November 9, 2012, Cengage held an investor conference call
(the “Earnings Call”) during which it disclosed extensive
information regarding Cengage’s financial performance and all
material non-public information (“MNPI”) known by Apax and
Cengage. Between November 2012 and February 2013, Apax
purchased approximately $1.2 billion in principal amount of first
lien, second lien and unsecured debt.

c.

In February 2013, Cengage engaged Richard D. Feintuch as an
independent director to assist Cengage in exploring restructuring
alternatives. During this process, Mr. Feintuch was made aware of
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the Apax Debt Purchases. Mr. Feintuch determined that the Apax
Debt Purchases should be investigated in order to determine
whether Cengage had any claims or causes of action related
thereto.
d.

3.

Revolver Draw
a.

4.

In March 2013, Cengage was facing serious liquidity issues. As a
result, it drew down substantially all of the remaining availability
under their first lien revolving credit facilities — approximately
$430 million (the “Revolver Draw”).
Cengage invested
$300 million of that amount in a Federated money market fund that
invests in treasury securities (the “Federated Fund”), which was
outside the secured lenders’ collateral package. As of the eventual
petition date (July 2, 2013), the balance of the Federated Fund was
approximately $265 million.

Restructuring Support Agreement
a.

5.

In May 2013, Mr. Feintuch retained Willkie Farr & Gallagher LLP
(“Willkie”) as independent counsel to assist in an evaluation and
analysis of the Apax Debt Purchases (the “Investigation”).

Beginning in April 2013, Cengage, the First Lien Agent (defined
below), the First Lien Group (defined below), other non-first lien
creditors, and their respective advisors held multiple meetings to
exchange information, facilitate diligence, answer questions, and
discuss various restructuring issues. After considerable arm’slength negotiations, Cengage and First Lien Holders representing
over $2 billion of First Lien Debt (the “Consenting Holders”)
reached an agreement on a restructuring support agreement
outlining a restructuring process and post-reorganization capital
structure that was designed to de-lever Cengage’s balance sheet
and provide for an expedient emergence from chapter 11. Cengage
and the Consenting Holders memorialized their agreement by
entering into a restructuring support agreement (the “RSA”) and
the three term sheets: one regarding the principal terms of the
Chapter 11 Plan, one regarding the principal terms of the exit
financing to be obtained, and/or entered into, in connection with
the chapter 11 plan, and one regarding the principal terms of
certain post-reorganization governance and shareholders’ rights.

Chapter 11 Filing
a.

On July 2, 2013, four Cengage entities (the “Debtors”)
commenced their chapter 11 cases in the Bankruptcy Court for the
Eastern District of New York.
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C.

III.

Key Players in Chapter 11
1.

JPMorgan Chase Bank, N.A., as administrative and collateral agent under
the First Lien Credit Facility (the “First Lien Agent”).

2.

Ad hoc group of certain holders of approximately $2 billion of the First
Lien Debt (the “First Lien Group”).

3.

Apax Partners, L.P., as primary equity holder, the largest holder of First
Lien Debt and holder of second lien, senior and subordinated notes.

4.

CSC Trust Company of Delaware, as indenture trustee for the Second Lien
Notes (the “Second Lien Trustee”).

5.

Wilmington Trust, N.A., as indenture trustee for the Senior Notes.

6.

Wells Fargo Bank National Association, as indenture trustee for the PIK
Notes.

7.

U.S. Bank, N.A., as indenture trustee for the Subordinated Notes.

8.

Official Committee of Unsecured Creditors (the “Committee”).

Key Disputed Assets
The status of the liens in favor of holders of the First Lien Debt with respect to certain
assets was a key issue underlying much of the contention throughout the chapter 11 cases
— including use of cash collateral, various adversary proceedings and other contested
matters, and mediation and plan negotiations.
A.

Disputed Cash
1.

As described above, in March 2013, Cengage drew down approximately
$430 million under its First Lien Credit Facility to fund ordinary course
business operations and preserve optionality in the event of an in or out of
court restructuring. Cengage invested $300 million of the revolver draw in
a Federated money market fund, an unencumbered money market fund
that invests in treasury securities, and the remaining $130 million into the
Company’s primary deposit account. Subsequently, the Company
transferred an additional $35 million of the original $300 million invested
in the Federated Fund into the company’s primary operational accounts for
further use in the ordinary course. As of the bankruptcy filing, the balance
of the Federate Fund was approximately $265 million (the “Disputed
Cash”). During the bankruptcy case, the First Lien Agent and First Lien
Group argued that it had valid and perfected liens on the Disputed Cash.

2.

The Debtors believed that their investment in the Federated Fund was not
part of the first lien lenders’ collateral package, as the security agreement
plainly excluded from the first lien lenders’ collateral package all equity
investments in entities other than wholly-owned subsidiaries, such as the
Federated Fund. Therefore, the first lien lenders had no interest in the
Disputed Cash.
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B.

3.

The First Lien Agent and First Lien Group contended that they had valid
and perfect liens on the Disputed Cash under the security agreement.
Furthermore, they believed that the Revolver Draw was improper and that,
therefore, the first lien lenders were entitled to an imposition of a
constructive trust on the Disputed Cash.

4.

Question 1: Is it typical for companies to draw down on available credit
facilities prior to an insolvency proceeding?

5.

Question 2: How common is it for a company entering into an
insolvency proceeding to have significant unencumbered assets?

Disputed Copyrights and Intercreditor Issues
1.

2.

Cengage granted a lien on all its registered copyrights to each of its
secured lenders well before Cengage’s bankruptcy cases began.
Specifically, Cengage granted a lien on all its copyrights to (a) holders of
the First Lien Credit Facility in 2007 and (b) holders of the First Lien and
Second Lien Notes in 2012. With respect to approximately 16,000
registered copyrights (the “Disputed Copyrights”), Cengage’s secured
lenders either failed to perfect their liens, or perfected their liens within
the 90 days prior to the Petition Date (the “Preference Period”).
a.

To perfect a lien in copyrights in the United States, creditors must
file a financing statement under Article 9 of the Uniform
Commercial Code (the “UCC”) to perfect their liens on personal
property. However, in order to perfect a lien on a registered
copyright, a creditor must record its lien with the U.S. Copyright
Office. See 17 U.S.C. § 205 (the Copyright Act); In re Peregrine
Entm’t Ltd., 116 B.R. 194, 203 (C.D. Cal. 1990) (“Recording in
the U.S. Copyright Office, rather than filing a financing statement
under Article Nine, is the proper method for perfecting a security
interest in a copyright.”).

b.

Under the Bankruptcy Code, if a creditor fails to perfect its lien, or
perfects it during the Preference Period, a debtor may avoid the
lien and “step into the shoes” of the creditor with respect to such
lien. That is, a debtor can preserve a creditor’s avoided lien for its
own sake and inherit the creditor’s property rights. See In re
Kopel, 232 B.R. 57, 70 (Bankr. E.D.N.Y. 1999); see also In re
Blanks, 64 B.R. 467, 469 (Bankr. E.D.N.C. 1986) (holding first
priority lien avoided as preference gave trustee first priority over
second priority lienor).

The Debtors thus initiated an adversary proceeding to avoid the secured
lenders’ liens in the Disputed Copyrights. Because each of the Debtors’
secured lender groups recorded their interests against different pools of the
Disputed Copyrights at different times, there were two distinct pools of
copyrights that required different legal analyses.
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3.

4.

The first pool of copyrights was the “Unperfected Copyrights,” against
which (a) all of the secured lenders recorded during the Preference Period
or (b) none of the secured lenders recorded at all.
a.

As discussed above, the Bankruptcy Code provides that debtors
may avoid creditors’ liens where creditors fail to perfect their liens,
or only do so during the Preference Period. Because none of the
secured parties’ prepetition recordation documents actually
identified the Unperfected Copyrights or their registration
numbers, the Debtors took the position that the secured parties’
liens were avoidable. Thus, following the conclusion of its
adversary proceeding, the Debtors would be the only party to hold
liens on the Unperfected Copyrights and their estates would be
entitled to first priority in any distribution on account of such
copyrights. Additionally, the Debtors took the position that the
liens on the Unperfected Copyrights included all interests with
respect to the inventory and proceeds derived from such
copyrights.

b.

Notwithstanding the fact that none of their recordation documents
specifically identified the Unperfected Documents, the secured
lenders argued that they perfected their liens on the Unperfected
Copyrights prior to the Preference Period because certain of their
older U.S. Copyright Office recordings referenced the secured
parties’ intercreditor agreements. Additionally, the secured lenders
argued that their UCC financing statements, which covered the
Debtors’ proceeds and inventory, were sufficient to prevent
avoidance of their liens on the inventory and receivables derived
from the Unperfected Copyrights.

The second pool of copyrights was the “Credit Facility Copyrights,”
against which (a) the trustee for the First Lien Notes and the Second Lien
Notes recorded before the Preference Period, but (b) the First Lien Agent
did not record until during the Preference Period.
a.

The Debtors took the position that it stepped into the shoes of its
first lien debt holders, who were granted a lien in the Credit
Facility Copyrights prior to the Debtors’ secured noteholders.
Even though the secured noteholders properly perfected their liens
prior to the Preference Period, they did so with notice of the liens
under the First Lien Credit Facility. Under the U.S. Copyright Act,
a creditor’s lien is of lower priority if it records its interest with
notice of another creditor’s lien.

b.

The secured noteholders primarily argued that the First Lien
Agent’s failure to perfect before the Preference Period forced them
into a lower priority position with respect to the secured
noteholders.
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c.

5.

Additionally, the holders of the First Lien Notes argued that even if
the Debtors stepped into the First Lien Agent’s shoes, the
intercreditor agreement between these creditor groups would force
the Debtors to surrender any value on account of the Credit
Facility Copyrights. The Debtors, however, took the position that
the Bankruptcy Code places a debtor in the shoes of a displaced
lienholder in certain respects, but not in all respects. See Morris v.
St. John Nat’l Bank (In re Haberman), 516 F.3d 1207, 1210 (10th
Cir. 2008). Specifically, the Bankruptcy Code gives debtors the
right to take property interests, but does not require it to be bound
by related contractual obligations. See Robinson v. Howard Bank
(In re Kors), 819 F.2d 19, 23–24 (2d Cir. 1987) (holding that
trustee may “preserve only those rights which existed against the
[debtor]” and could not “accede to the benefits of the subordination
agreement because [the debtor] was not a part of that agreement”).
Thus, the Debtors could take the First Lien Agent’s first priority
position with respect to any distributions on account of the Credit
Facility Copyrights, but the Debtors would not be bound by the
First Lien Agent’s intercreditor obligations to share those
distributions.

The Committee attempted to intervene in the Debtors adversary
proceeding and argued that substantially all of the Debtors’ copyrights
were unencumbered based on an asserted defect in the secured lenders’
U.S. Copyright Office recordation documents.
a.

The Committee took the position that the secured lenders’
U.S. Copyright Office recordation documents were all flawed
because they referenced certain security agreements which were
not actually included in the recordation documents.
The
Committee argued that federal regulations prevent creditors from
incorporating these security agreements by reference, and that the
recordation documents were thus incomplete and ineffective. See
37 C.F.R. § 201.4(c)(2)(i).

b.

The Debtors took the position that federal regulations actually do
allow recordation documents which incorporate security
agreements by reference. 37 C.F.R. § 201.4(c)(2)(iii). The
Debtors further argued that the U.S. Copyright Act itself did not
require the secured lenders to include these security agreements in
their recordation documents. See 17 U.S.C. § 205(c).

6.

Question 3: Does the system in your jurisdiction for perfecting a
security interest in intellectual or other intangible property vary from
that covering tangible assets?

7.

Question 4: Would there be a colorable argument in your jurisdiction
for a debtor avoiding the lien of a creditor but keeping that creditor's
priority over other secured and perfected creditors, even where that

Page 34

NCBJ Conference 2014 - Chicago

creditor was contractually obligated to share pari passu with the other
creditors?
IV.

Key Legal Issues
A.

Apax’s 2007 Leveraged Buy-Out as a Potential Fraudulent Transfer
1.

2.

Background. As discussed above, on July 5, 2007, Apax acquired
approximately 97 percent of Thomson Learning’s equity from The
Thomson Corporation. Pursuant to the choice-of-law provisions agreed
upon by the parties, New York law governs the 2007 leveraged buy-out
(the “2007 LBO”) financing agreements.
a.

Cengage was incorporated in Delaware and, before and during its
chapter 11 cases, was headquartered in Stamford, Connecticut.

b.

Section 544(b) of the Bankruptcy Code provides that a debtor may
“avoid any transfer of an interest of the debtor in property or any
obligation incurred by the debtor that is voidable under applicable
law . . .” 11 U.S.C. § 544(b). Here, the fraudulent transfer statutes
of Connecticut, Delaware, or New York could have applied. Both
Connecticut’s and Delaware’s fraudulent transfer statutes have
four-year statutes of limitations, and New York has a six-year
statute of limitations. See NY Debt. & Cred. §§ 213; 270–281; 6
Del. Code Ann. §§ 1301–1311; Conn. Gen. Stat. Ann.
§§ 52-552a–52-552l. Because of the choice of law provisions in
the 2007 LBO agreements, a court would apply New York law to
determine the applicable statute of limitations.

As a preliminary matter, the Debtors argued that under New York law, any
attempt to unwind the 2007 LBO would be barred by the statute of
limitations imposed by Section 202 of the CPLR, commonly referred to as
New York’s “borrowing statute.”
a.

The borrowing statute provides that when a cause of action arises
outside of New York, the shorter statute of limitations applies —
either that of New York or the foreign state.

b.

Where, as here, the alleged injury is purely economic, the “cause
of action accrues where the injury is sustained.” Williams v.
Congregation Yetev Lev, 2004 WL 2924490, at *4 (S.D.N.Y. Dec.
16, 2004) (quotation marks omitted). The Debtors argued that the
injury arose at the Debtors’ headquarters, causing the four-year
Connecticut statute of limitations to apply. Nonetheless, to
preserve potential causes of action and arguments that a longer
statute of limitations may apply, the Debtors filed for bankruptcy
three days before the six year statute of limitations lapsed.

c.

During mediation, the parties discussed, but never resolved, this
issue. Based on these conversations, the Debtors focused on
assessing the arguments on the merits.
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3.

Under New York law, a fraudulent transfer would require a showing that
the 2007 LBO lacked fair consideration and left the company
(a) insolvent, (b) inadequately capitalized, or (c) unable to pay debts as
they came due.
a.

Fair Consideration. Consideration is fair when, in a good-faith,
arms-length transaction, “the value of the benefit received by the
debtor approximates the value of the property or obligation he has
given up.” See Rubin v. Mfrs. Hanover Trust Co., 661 F.2d 979,
991-92 (2d Cir. 1981); In re Gonzalez, 342 B.R. 165, 173 (Bankr.
S.D.N.Y. 2006). Here, Cengage’s book value was actually higher
in the months after the acquisition than the LBO price, suggesting
fair consideration. Moreover, the $1.7 billion arms-length, goodfaith equity investment by Apax and OMERS demonstrates fair
consideration, as courts have held it would “make no sense for
defendants to invest literally billions of dollars in a venture they
knew would fail.” Davidoff v. Farina, No. 04 Civ. 7617, 2005 WL
2030501, at *11 n.19 (S.D.N.Y. Aug. 22, 2005).

b.

Insolvency. Absent a reason to distrust it, courts have found that
contemporaneous market data provides the best evidence of
solvency. Here, the combination of Cengage’s historically strong
debt trading prices (even through the global recession), the $750
million acquisition of Houghton Mifflin in 2008, and the issuance
of additional first lien debt in 2012 provide strong market evidence
of solvency. Furthermore, Apax invested an additional $132.5
million in equity in connection with the Houghton Mifflin
acquisition. Courts recognize that such an equity investment
shows “thoroughly knowledgeable people believed the
[transaction] would be a successful venture.” VFB LLC v.
Campbell Soup Co., 02-137 KAJ, 2005 WL 2234606 (D. Del.
Sept. 13, 2005) aff'd, 482 F.3d 624 (3d Cir. 2007).

c.

Inadequate Capitalization. To find adequate capitalization,
“courts compare a company’s projected cash inflows . . . with the
company’s capital needs throughout a reasonable period of time
after the questioned transfer.” See In re Iridium Operating LLC,
373 B.R. 283, 345 (Bankr. S.D.N.Y. 2007); MFS/Sun Life TrustHigh Yield Series v. Van Dusen Airport Servs. Co., 910 F. Supp.
913, 943-944 (S.D.N.Y. 1995). The parties executing the 2007
LBO transaction projected Cengage would continue to grow at
rates consistent with those experienced between 2004 and 2006,
and budgeted their capital needs accordingly. In fact, for over
three years following the 2007 LBO, Cengage continued to
experience rapid growth and increased EBITDA consistent with or
greater than that experienced during the 2004-2006 period, and
thus remained adequately capitalized, even amid depressed global
economic conditions.
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d.

B.

Inability to Pay Debts. Courts evaluate this factor by examining
whether available evidence shows the defendant did in fact pay its
debts, or had the ability to do so for a period of over a year after
the transaction. See MFS/Sun at 944 (creditors paid for twelve
months following the transaction). Here, Cengage paid all of its
debts as they came due for almost six years after the 2007 LBO,
suggesting no fraudulent transfer occurred.

4.

Question 5:
Does your jurisdiction’s law generally permit the
characterization of leveraged buy-outs as fraudulent transfers?

5.

Question 6: Would a statute of limitations in your jurisdiction prohibit
this action almost 6 years after the transaction and is there a duty in
your jurisdiction to seek to preserve such a cause of action by
commencing the proceeding before the applicable statute of limitations?

Substantive Consolidation
1.

Under the judicially-created remedy of substantive consolidation, a
bankruptcy court may, in extraordinary circumstances, determine that
multiple related debtors should be consolidated, pooling their assets and
liabilities and treating them as though held and incurred by a single entity.
See In re Leslie Fay Cos., 207 B.R. 764, 779 (Bankr. S.D.N.Y. 1997).
The determination to substantively consolidate estates requires a
fact-intensive inquiry that may examine any number of potential factors.
See FDIC v. Colonial Realty Co., 966 F.2d 57, 61 (2d Cir. 1992); In re
Verestar, Inc., 343 B.R. 444, 462 (Bankr. S.D.N.Y. 2006). Generally,
consolidation is only appropriate where (a) “creditors dealt with the
entities as a single economic unit and did not rely on their separate identity
in extending credit” or (b) the debtors’ affairs “are so entangled that
consolidation will benefit all creditors” from cost savings or otherwise. In
re Augie/Restivo Baking Co., 860 F.2d 515, 518 (2d Cir. 1988).
a.

The Debtors did not believe that substantive consolidation was
appropriate and proposed their plan as a separate plan for each
Debtor. Despite overlap in the Debtors’ boards and officers, the
Debtors refrained from undocumented intercompany transactions,
maintained segregated assets and liabilities, and generally observed
legal formalities with respect to each separate entity. Additionally,
the Debtors’ lenders and noteholders understood the separateness
of the Debtor entities, as evidenced by the distinctions made
between borrowers and guarantors under the Debtors’ credit
documents. And the Debtors did not believe there was any basis
for trade creditors or contract counterparties to assert reliance on
parent holding companies.

b.

The Committee, on the other hand, contended that certain facts
supported substantive consolidation of some or all of the Debtor
entities. Among other things, the Committee asserted that trade
creditors only had access to consolidated financial information for
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the Debtors as a whole, meaning they may have evaluated
creditworthiness based on that consolidated data. In addition, the
Committee pointed to the overlap in the Debtors’ officers and
directors, headquarters, and employees.
2.

V.

Question 7: Where the debtor has numerous legal entities with differing
obligations, do you see creditors make the argument that those assets
and liabilities should be consolidated for distribution purposes or do
courts generally respect the corporate separateness of those entities?

Mediation and Plan Negotiations
A.

In accordance with the RSA, the Debtors filed a proposed plan and disclosure
statement on August 16, 2013. Under this original version of the plan, the
Debtors’ unsecured creditors would receive minimal recovery (approximately
$72.5 million to be shared among approximately $1.3 billion of claims).
1.

B.

As outlined above, the Committee, the Second Lien Trustee, and other
unsecured creditors felt there were several theories that could give rise to
enhanced recoveries for unsecured creditors. See Parts II & III, supra.

In an attempt to avoid extensive and costly litigation battles, on September 9,
2013, the Debtors filed a motion requesting the appointment a mediator (the
“Mediator Motion”). The goal of the proposed mediation was to achieve a global
settlement of all plan-related issues.
1.

To achieve that goal, the Debtors used the Mediation Motion to establish
parameters with respect to four key areas: identity of the mediator;
mediation parties; timeline for mediation; and the scope of mediation.
a.

Identity. The Debtors requested a sitting bankruptcy judge to act
as mediator. Certain sitting bankruptcy judges mediate pro bono,
avoiding disputes over cash collateral, and also may help reinforce
good behavior as counsel will likely appear before them again.

b.

Parties. The Debtors identified certain parties that should attend
the mediation, including the Committee, the First Lien Agent, the
First Lien Group, the Second Lien Notes Trustee, Apax, and
Centerbridge Partners, L.P. (a substantial noteholder).

c.

Timeline. The Debtors proposed an initial timeline for mediation,
including the milestones for the appointment of a mediator, the
first three mediation sessions, and the deadlines to submit
mediation statements in advance of those sessions.

d.

Scope. The Debtors requested that mediation address the “primary
confirmation issues” identified by the mediation parties, which
included: valuation issues; disputes regarding the the Debtors’
copyrights and licensing arrangements; the Ivanhoe issue; the
Disputed Cash; the specifics of a 2007 leveraged buy-out; the
Revolver Draw; claim and distribution issues regarding Apax;
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intercompany and intercreditor issues; and issues regarding a
potential trust structure to be implemented under the plan.
2.
C.

D.

On September 25, 2013, the court granted the Debtors motion and
appointed Judge Robert D. Drain as mediator.

Between October 2013 and January 2014, Cengage and all of its key stakeholders
engaged in five extensive, all-day mediation sessions and numerous phone calls
with Judge Drain.
1.

Before each mediation session, the parties negotiated an issues list and
submitted mediation statements to Judge Drain, outlining their key
arguments regarding each issue.

2.

On January 10, 2014, the Debtors and a majority of the other mediation
parties reached an initial settlement. However, this initial settlement did
not include Apax. In an effort to reach a global settlement that included
Apax, the Debtors asked Judge Drain to schedule an additional mediation
session.

3.

On January 23, 2014, the parties engaged in an all-day mediation session.
This final mediation session successfully concluded in a global settlement
that included Apax.

The parties emerged from mediation with a global settlement resolving all of the
outstanding issues between them.
1.

To memorialize the global settlement, all parties in interest enter into a
global plan support agreement (the “PSA”), which formed the basis of the
revised plan and resolved all disputed issues in the chapter 11 cases.

2.

The key terms of the PSA were as follows:
a.

the Debtors’ total enterprise value, as contemplated by the plan,
increased from $2.9 billion to $3.6 billion;

b.

holders of First Lien Debt received 100% of the new equity,
subject to dilution from the management equity incentive plan and
equity distributions to electing unsecured creditors, plus the new
debt facility consideration and any excess cash;

c.

holders of Second Lien Notes, Senior Notes, and general
unsecured claims shared in $225 million, with an election to
recover cash or equity (subject to certain limitations aimed at
preventing the reorganized Cengage from becoming an SEC
reporting company) and $12 million of cash from Apax;

d.

no single holder of an unsecured claim could own more than
14.9% of the equity as a result of the election;

e.

all of Apax’s claims were allowed and Apax received a full release
and exculpation, plus reimbursement of $8 million of fees; and
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f.

VI.

Apax was entitled to elect one director and one board observer for
the reorganized company.

3.

Cengage sought to move quickly to obtain approval of the settlement and
confirm a plan of reorganization founded on the PSA. Negotiations with
all the parties continued over another month to finalize the plan and order
confirming the plan. And on March 13, 2014, the court confirmed an
amended plan of reorganization, incorporating the terms of the PSA.

4.

Question 8: When negotiating a plan of reorganization or overall
distribution scheme, is it common for a mediator to help negotiate a
global settlement among numerous constituents? And, if so, who would
parties typically ask to serve in the role of “mediator”?

5.

Question 9: If lenders and bondholders are participating in mediation
discussions, how does your jurisdiction deal with protecting such parties
from obtaining material non-public information?

6.

Question 10: Must parties seek approval of settlements before they are
considered binding in your jurisdiction? If so, what standard is applied?

Question 11: Are there any other notable items or issues that you think may have been
approached or resolved differently in your jurisdiction if the Cengage bankruptcy had
taken place there?
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CENGAGE QUESTIONS AND ANSWERS — AUSTRALIA
1.

Is it typical for companies to draw down on available credit facilities prior to an insolvency
proceeding?
a)

Yes, it is common for companies to draw down on available credit facilities; however it
is unlikely that this will be immediately prior to a formal insolvency appointment.
Usually hopeful directors will have made every effort to have access to available cash
facilities for their company to be in a position to pay their debts as they fall due, prior
the time a formal insolvency appointment is imminent. However, if those funds are
paid away to third parties within 6 months prior the appointment of a liquidator, they
will be susceptible to claw-back by the liquidator under the voidable transaction
provisions. Dishonest directors will be liable for desperate and inappropriate cashgrabs, particularly when immediately prior to insolvency appointments. Following the
Bell Group decision, lenders will be vigilant to ensure that they do not knowingly
assisted directors to breach their fiduciary duties.

b)

The ability of a company to draw down on credit facilities will be dependent on the
terms of their facilities. Compliance with required covenants and terms would be, as at
all times, required for draw downs to be permitted.

c)

It is almost inevitable that honest and perhaps hopeful directors will have made use of
any available facility headroom in their attempts to pay the company's debts as they fall
due and to trade through financial difficulties. Assuming compliance with facility terms,
these draw downs would be permitted.

d)

However, in the event that those funds drawn down are paid away to third parties in the
6 months (or longer in some circumstances) prior to the appointment of a liquidator,
they will be susceptible to claw-back by a liquidator in accordance with the voidable
transaction provisions under the Corporations Act 2001 (Cth) (Act). Those provisions
include:
i.

unfair preferences; 2

ii.

uncommercial transactions; 3 or

2

Section 588FA.

3

Section 588FB.
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iii.

unreasonable director related transactions. 4

e)

A defence is provided by the Act that the recipient of the payment had no reasonable
grounds to suspect the insolvency of the company at the time of receipt. 5

f)

It will be an offence in the circumstances that a request for such a draw down is a 'cashgrab' by a desperate and dishonest director. The Act provides various mechanisms for
considering the misconduct or poor decision-making of those responsible at the time of
or for the insolvency of a company. Those found liable for breach of their duties will be
required to compensate certain eligible parties for their losses associated with the
company's insolvency.

g)

The Act imposes specified duties upon company directors to:
a)

act with care and diligence; 6

b)

exercise their duties in good faith in the best interests of the company and for a
proper purpose; 7

c)

not misuse their position; 8

d)

not misuse company information; 9 and

e)

to prevent insolvent trading. 10

h)

Civil penalties apply if a director or officer is found to have breached any of his or her
duties to the company. If a director or officer is found to have breached their duties
recklessly and with intentional dishonesty, then they may also be subject to criminal
penalties. 11 Further orders may be made for the offending director to compensate
liquidators, 12 secured creditors 13 or subsidiary companies for insolvent trading 14 or to
indemnify the Commissioner of Taxation for his loss incurred in respect of certain
amounts relating to required taxation. 15

i)

Finally, it is important to note that following the 2012 decision regarding the Bell
Group 16, lenders are likely to be cautious when considering whether to facilitate a
requested draw down, particularly in circumstances where their customer is

4

Section 588FDA.

5

Section 588FG(2)(b).

6

Section 180.

7

Section 181.

8

Section 182.

9

Section 183.

10

Section 588G.

11

Section 184.

12

Section 588M(2).

13

Section 588M(3).

14

Section 588V.

15

Section 588FGA.

16

Westpac Banking Corporation v The Bell Group Limited (in liq) [No. 3] [2012] WASCA 157 .
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experiencing endemic financial distress. Lenders in Australia are now extra vigilant to
ensure that they do not knowingly assisted directors to breach their fiduciary duties.
2.

How common is it for a company entering into an insolvency proceeding to have significant
unencumbered assets?
a)

Whether a company entering into formal insolvency has significant unencumbered
assets will depend upon the type of business the company operates. For a company that
does hold assets as part of the operations of its business, it is likely that the business
operates with all its assets secured in some way. In the event that it operates with some
unencumbered assets, it is likely that the company will have made diligent attempts to
realise or borrow against the security of any available unencumbered assets in order to
avoid a formal appointment.

b)

Whether a company entering into formal insolvency has significant unencumbered
assets, or any tangible assets at all, will depend upon the type of business the company
operates.

c)

In the event that the company does hold tangible assets as part of its operations, it may
from time to time, take security over some or all those assets. Security can take the form
of real property mortgages; fixed charges - now called "security interests over noncirculating assets"; floating charges - now called "security interests over circulating
assets"; or a combination of a fixed and floating charge.

d)

For example, a company in the business of property development will likely have
tangible assets that include real property, perhaps some company vehicles, computers
and other electronic equipment and general office equipment. Typically, the real
property assets are fully encumbered - they are expensive to purchase and the very
nature of property development is to reinvest capital in further developments. The
business is speculative and subject to property market fluctuations and government
regulations, such as zoning and development approvals so lenders want to be sure that
their debt is secured. In this case, a lender's security portfolio will probably constitute:

e)

i.

real property mortgages over the land owned by the company - most likely "all
monies" mortgages which secure any amount owing by the mortgagor to the
mortgagee under any agreement;

ii.

fixed charges over specified assets of the company (security interests over noncirculating assets);

iii.

floating charges over all of the assets and undertakings of the company (security
interests over circulating assets); and

iv.

guarantees from the directors of the company, which in turn are secured by real
property mortgages over land owned by the guarantors.

v.

The vehicles will likely also be subject to hire purchase/leasing agreements and
secured by registered security interests.

In Australia, it is usual for lenders to take a fixed and floating charge over all of the
assets and undertakings of a company. This way, the company may operate its business
and deal with certain of its assets, like inventory (that is, the "floating assets" or
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"circulating assets") without the restraint of having to obtain the lender's consent to deal
with them. The lender's security will also cover any after-acquired assets of the
company. But upon the lender enforcing its security (usually by appointing a receiver
and manager to take possession and control of the company's assets), the assets in the
company's possession at the time will crystallise. The receiver will then realise those
assets and the proceeds of sale will be applied in reduction of the overall debt owing by
the company. It is therefore not common, although of course it is possible, for
companies operate with significant unencumbered assets.
f)

3.

However, in the event that a company does operate its business with significant
unencumbered assets, I consider it likely that a diligent director will have made attempts
to realise or borrow against the security of any available unencumbered assets in order
to avoid a formal appointment. Whether assets are readily realisable in the time
available to 'rescue' a company will depend on the type of asset, its use in the business
and the market at the time. It is also important to note that under Australian law, in the
event that security is taken over assets within the 6 months prior to a formal insolvency
appointment, recoveries made by a secured creditor will be susceptible to claw-back
provisions available to a liquidator. 17

Does the system in your jurisdiction for perfecting a security interest in intellectual or other
intangible property vary from that covering tangible assets?
a)

The Personal Property Securities Act 2009 (Cth) (PPSA), introduced a uniform system
for perfection of security interests from 1 January 2012, regardless of the nature of the
collateral the subject of the security interest.

b)

The PPSA provides that a security interest may be perfected by registration on the
Personal Property Securities Register (PPSR), control and/or possession.

c)

As a practical matter, however, given the nature of intangible securities (i.e. possession
and control are not realistic possibilities for certain intangibles like a trade mark),
intangible security interests must generally be perfected by registration.

d)

Section 21(2) of the PPSA provides that a security interest may be perfected by:
i.

registering a financing statement in respect of the collateral on the PPSR; 18

ii.

taking possession of the collateral (either actual possession or possession within
the other limited definitions set out in section 24 of the PPSA); 19 and

iii.

control of the security20 (provided that the collateral the subject of the security is
one of the following: an ADI account, intermediated security, investment
instrument, negotiable instrument not evidenced by a certificate, rights under a
letter of credit or satellites and other space objects).

17

Section 588FJ.

18

Section 21(2)(a) of the PPSA.

19

Section 21(2)(b) of the PPSA.

20

Section 21(2)(c) of the PPSA.
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e)

Intangible property is defined in section 10 of the PPSA as personal property (including
a licence) that is not any financial property, goods, or an intermediated security.

f)

Intellectual property is defined 21 broadly in the PPSA as any of the following rights
(including the right to be party to a proceeding in relation to such a right):

g)

4.

i.

The right to do any of the things mentioned in paragraphs 10(i)(a) to (f) of the
Designs Act 2003 in relation to a design that is registered under that Act;

ii.

the right to exploit or work an invention, or to authorise another person to exploit
or work an invention, for which a patent is in effect under the Patents Act 1990;

iii.

the rights held by a person who is the registered owner of a trade mark that is
registered under the Trade Marks Act 1995;

iv.

the right to do, or to license another person to do, an act referred to in section 11
of the Plant Breeder's Rights Act 1994 in relation to propagating material of a
plant variety;

v.

the right to do an act referred to in section 17 of the Circuit Layouts Act 1989 in
relation to an eligible layout during the protection period of the layout;

vi.

the right under the Copyright Act 1968 to do an act comprised in the copyright in
a literary, dramatic, musical or artistic work or a published edition of such a
work, or in a sound recording, cinematographic film, television broadcast or
sound broadcast;

vii.

a right under or for the purposes of a law of a foreign country that corresponds to
a right mentioned in any of paragraphs (i) through (vi).

Accordingly, any intangible security interest, which includes any security in copyright
and patents, must be registered on the PPSR in order to be perfected (or in the limited
circumstances may be perfected by control). The only exceptions to this rule insofar as it
also applies to tangible property is that:
i.

tangible property may also be perfect by the additional method of possession;
and

ii.

there are some limited exceptions to registration requirements for certain
securities (e.g. short term leases).

Would there be a colorable argument in your jurisdiction for a debtor avoiding the lien of a
creditor but keeping that creditor's priority over other secured and perfected creditors, even
where that creditor was contractually obligated to share pari passu with the other creditors?
a)

Although a secured (perfected) creditor's priority ordinarily subordinates unsecured
creditors of an insolvent estate, their priority is by no means impeachable in Australian
law. The Act provides in sections:
i.

21

561 for certain unsecured debts of the estate to be paid in priority to a secured
creditor with a circulating security interest and, if necessary, out of the assets

Section 10 of the PPSA.
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that would otherwise be secured by the circulating security interest at the point
of crystallisation.
ii.

588FA-E and 588FP that certain transactions that may have purported to given
rise to a perfected security interest are void or voidable as against an insolvent
estate.

b)

The PPSA acknowledges that creditors may enter into subordination agreements which
may alter the priorities of creditors and may, in certain circumstances, subordinate a
perfected creditor to an unsecured creditor, the estate or some other third party. These
agreements are not registrable as security interests in and of themselves and so may not
be apparent from a reading of the register.

c)

The Act is very prescriptive in relation to the distribution priorities in an insolvent
estate.

d)

Section 556 of the Act sets out the priority payments to be made to unsecured creditors
from an insolvent estate and prioritises:

e)

i.

the expenses in preserving, realising or getting in the property of the company;
then

ii.

the costs of the winding up (whether it is the costs of the company or the creditor
who made the application to Court); and then

iii.

certain employee entitlements.

However, section 561 of the Act specifies that:
i.

these priority payments (set out in section 556) are to be prioritised over the
claims of a secured creditor with a circulating security interest over the property
of the company; and

ii.

the payments can be made from property that is otherwise subject to the
circulating security interest (formerly fixed and floating charge).

Accordingly, in these circumstances, the perfected creditor's interests are postponed to
those of the insolvent estate.
f)

In other circumstances, a secured creditor may lose their priority by virtue of
section 588D which provides that a secured creditor becomes unsecured to the extent
that the creditor proves in the insolvent estate for the debt as an unsecured creditor.

g)

The Act also provides that certain secured parties' interests may be postponed or avoided
in their entirety if:
i.

the secured party is an officer of the insolvent company (or other proscribed
individuals) and purports to take steps to enforce the security interest without
leave of the Court within 6 months of the creation of the perfected security
interest (section 588FP);

ii.

the security interest was created within 6 months of the relation back day (and
the secured party cannot establish that the company was solvent at the time)
(section 588FJ); or
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iii.

5.

the transaction is otherwise voidable under the provisions in sections 588FA to
FE of the Act (uncommercial, insolvent, director-related transactions etc).

h)

All of these provisions take effect regardless of the priorities that may be prescribed in
an intercreditor deed between secured creditors.

i)

Separately, the PPSA acknowledges in section 61 that "a secured party may (in a secirty
agreement or otherwise) subordinate the secured party's security interest in collateral to
any other interest in the collateral. The subordination is (a) effective according to its
terms between the parties and (b) may be enforced by a third party if the third party is
the person, or one of a class of persons, for whose benefit the subordination is intended".

j)

Section 12(5) however, specifically excludes subordination agreements from the
definition of security interest (unless of course they give rise to a security interest in and
of themselves) and so no additional formal steps are required to formalise such an
agreement.

k)

These provisions are relevant here as a subordination agreement may prioritise an
unsecured and/or unperfected security interest (i.e. the beneficiary of the subordination
agreement need not be perfected themselves).

l)

Having said that, the beneficiary of the subordination agreement can have no better
priority than the counterparty to the agreement had in the first place. Accordingly,
beneficiary under a subordination agreement would still be subject to the provisions of
the Act set out above.

Does your jurisdiction’s law generally permit the characterization of leveraged buy-outs as
fraudulent transfers?
a)

If the transaction was uncommercial and was entered into at a time that the company
was insolvent, or the company because insolvent as a result of the transaction, the
transaction may be able to be set aside by the liquidator of the company. If the
transaction was intended to hinder, delay or defeat creditors of the company then the
transaction may be able to be set aside as a fraudulent transfer by the creditors of the
company. It is not necessary for the company to be in liquidation for the creditors to
commence this cause of action.

b)

A leveraged buyout may be characterised as a fraudulent transfer in the following
circumstances:
i.

if the transaction was uncommercial; or

ii.

if the transaction was entered into with the intent to defraud creditors of the
company.

Uncommercial transaction
c)

Section 588FB of the Act provides that a transaction is an uncommercial transaction if,
and only if, it may be expected that a reasonable person in the company's circumstances
would not have entered into the transaction, having regard to:
i.

the benefits (if any) to the company of entering into the transaction; and
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ii.

the detriment to the company of entering into the transaction; and

iii.

the respective benefits to other parties to the transaction of entering into it; and

iv.

any other relevant matter.

d)

This cause of action accrues personally on the liquidator and may only be commenced
once the company is liquidation. The obvious avenue when the company is not in
liquidation is to seek a remedy following a breach of director's duties under sections180182 of the Act and further that the recipient was involved in such contravention. 22

e)

The liquidator must also establish that the transaction was an "insolvent transaction"
within the meaning of section 588FC. This requires the liquidator to prove that when the
"uncommercial transaction" was entered into the company was insolvent, or
alternatively that the company became insolvent because of, or because of matters
including, the entry into of the transaction (or any one or more of them).

f)

If those matters are established, then it will follow that the transaction is voidable
pursuant to section 588FE(3) and (4), if the transactions were entered into during the
two years ending on the "relation-back day". The Court then has power to order
pursuant to section 588FF that the recipient pay the plaintiffs some or all of the money
paid to, or other benefits received by, the recipient of the transaction.

Transactions to defeat the claims of creditors
g)

This is an action based on section 37A of the Conveyancing Act 1919 (NSW) which
renders every alienation of property made with intent to defraud creditors voidable at the
instance of any person thereby prejudiced.

h)

Section 37A provides:

i)

i.

. . . every alienation of property, made . . . with intent to defraud creditors, shall
be voidable at the instance of any person thereby prejudiced.

ii.

This section does not affect the law of bankruptcy for the time being in force.

iii.

This section does not extend to any estate or interest in property alienated to a
purchaser in good faith not having, at the time of the alienation, notice of the
intent to defraud creditors.

The High Court in Marcolongo v Chen (2011) 274 ALR 634 lowered the evidential
burden in no longer requiring an “element of dishonesty” or an “actual intent to deprive”
in order to enliven the provision. It is now necessary to show:
the existence of an intention to hinder, delay or defeat creditors and in that
sense to show that accordingly the debtor had acted dishonestly. 23

22

Section 79 of the Act provides that a person is involved in a contravention if, and only if, the person: (a) has aided, abetted,
counselled or procured the contravention; or (b) has induced, whether by threats or promises or otherwise, the contravention; or (c)
has been in any way, by act or omission, directly or indirectly, knowingly concerned in, or party to, the contravention; or (d) has
conspired with others to effect the contravention.

23

Marcolongo v Chen at [32].
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j)

k)

6.

Further, the High Court clarified:
i.

the operation of section 37A is not confined to cases of actual fraudulent conduct
by a company in disposing of its property with the intent to defeat creditors - it
may extend to cases of constructive or equitable fraud;

ii.

the intent to defraud creditors may be one intention among many - it need not be
the sole intent;

iii.

despite the express wording of section 37A, that section will cover conduct by
the company which is not only intended to defraud creditors directly but also
conduct with the intent of delaying or hindering the efforts of creditors to seek
redress from the company;

iv.

the relevant intent to defraud creditors is that of the company (not some third
party).

It is not necessary for the company to be in liquidation for this cause of action to arise.
The creditor of a company's who assets were sold via a leveraged buy-out may have a
right to seek a remedy under s37A if the circumstances noted above are met. The bar,
however, is high.

Would a statute of limitations in your jurisdiction prohibit this action almost 6 years after the
transaction and is there a duty in your jurisdiction to seek to preserve such a cause of action
by commencing the proceeding before the applicable statute of limitations?
a)

In respect of an uncommercial transaction, the application must be made by the
liquidator during the period beginning on the relation back day and ending either 3 years
after the relation back day or 12 months after the first appointment of a liquidator,
whichever is the later. The time limit may be extended by the Court on application by
the liquidator prior to expiry of the time limit (i.e. retrospective application when the
time limit has expired will not be permitted). In respect of an alienation of property
with an intent to defraud creditors, the proceedings must be commenced within the
ordinary limitations period. There is no specific requirement to commence proceedings
to preserve a cause of action. A liquidator, for example, may bring or defend any legal
proceeding in the name and on behalf of the company. The liquidator must use its
discretion when determining whether to bring the proceedings not. Factors informing the
discretion include whether the company has the capacity to fund the proceeding and its
prospects.

Uncommercial transaction
b)

The application must be made by the liquidator during the period beginning on the
relation back day and ending either 3 years after the relation back day or 12 months after
the first appointment of a liquidator, whichever is the later. The relation back day is
often, but not always, the day on which the winding up is taken to have begun.
However, where the uncommercial transaction was entered into with the purpose the
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purpose of defeating, delaying or interfering with creditors' rights, the time limit is
extended to during the during the 10 years ending on the relation back day. 24
c)

The liquidator may bring an application for an extension of time to bring voidable
transaction proceedings provided that the application for an extension is made prior to
the expiry of the limitation period. The liquidator is not permitted to make successive
applications for an extension but the Court may vary the date of the original extension
order according to its procedural powers.

d)

When bringing an application for an extension of time to bring voidable transaction
proceedings, the liquidator can seek either:

e)

f)

i.

a "shelf order", which is an order extending the time generally to bring voidable
transaction proceedings against any recipient; or

ii.

a specific order extending time to bring voidable transaction proceedings against
a specific entity or person.

A party seeking to defend a voidable transaction claim commenced during the extended
limitation period may wish to set aside the extension order which would render the
proceeding deemed void from its beginning. Factors that may lead a Court to set aside a
shelf order include:
i.

whether parties affected by the order were denied procedural fairness in not
having been given notice of the extension application; and

ii.

whether the liquidators failed to satisfy the duty of candour to the Court in
seeking the extension.

Accordingly, when bringing an extension application, particularly for a shelf order, the
liquidator should ensure that:
i.

all persons that may be affected by the order and that are known to the liquidator
at the time that the order is sought are notified that such an order is sought; and

ii.

all relevant facts are disclosed to the Court, including the status of their
investigations with respect to specific potential preference claims.

Transactions to defeat the claims of creditors
g)

An action under section 37A must be made within the normal statute of limitations
period (i.e. 6 years).

Duty to preserve claim

24

h)

Where the company is in administration, receivership or liquidation, the duty to
commence proceedings to preserve claims will apply in accordance with the general
statutory and common law duties of the insolvency administrator.

i)

Speaking broadly, the liquidator's functions are:
i.

to take possession of the company's assets;

ii.

to realise them;

Section 588FE(5).
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7.

iii.

to determine what are the claims against the company;

iv.

to apply the company's assets towards payment of the costs of liquidation and
those claims;

v.

to distribute any balance of proceeds after payment of claims; and

vi.

finally, to bring about the dissolution of the company.

j)

Section 477(2)(a) of the Act provides that, subject to section 477, a liquidator may bring
or defend any legal proceeding in the name and on behalf of the company. Underlying
this is the requirement that the liquidator's own discretion is to be used in the
management of the affairs and property of the company and the distribution of its
assets. 25 Unless expressly directed under section 545(2) by the court or ASIC to do so, a
liquidator is not to incur expense unless there are sufficient available assets to meet the
expense. 26

k)

The company's assets are not to be wasted “in dubious litigation.” 27 There should be real
evidence that would justify making a claim and the amount recoverable should be
weighed against the likely costs.

l)

The decision whether or not to commence proceedings in order to preserve a cause of
action must be considered in this context.

Where the debtor has numerous legal entities with differing obligations, do you see creditors
make the argument that those assets and liabilities should be consolidated for distribution
purposes or do courts generally respect the corporate separateness of those entities?
a)

The process of consolidating assets and liabilities for distribution purposes to achieve a
group-based approach to external administrations is by way of the statutory 'pooling'
mechanism. Provided certain statutory criteria are met, the regime under the Act works
to permit pooling while still preserving the separate legal character of each member
company in the group. The effect of pooling regime is to make each company in the
'pool' jointly and severally liable for each debt payable by every other company in the
group, and also to extinguish inter-company debts.

b)

The Act provides a statutory mechanism for pooling in Part 5.6:
i.

Voluntary Pooling: pursuant to section 571 of the Act, once a liquidator makes
a pooling determination, it must be submitted to separate meetings of the eligible
unsecured creditors of each company within 5 business days. If approval is
obtained from 75% of the eligible unsecured creditors of the group by value and
50% by number, the pooling determination comes into effect. 28
For the purposes of voting, an 'eligible unsecured creditor' includes all of the

25

Section 479(4).

26

Section 545(1) nd Clasquin SA v AAR Int’l Pty Ltd (1989) 15 ACLR 9.

27

Gray v Bridgestone Australia Ltd (1986) 10 ACLR 677.

28

Section 578.
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unsecured creditors of that company but excludes other companies within the
group (excluding those intra-group companies from voting on or objecting to the
pooling determination); or
ii.
c)

d)

e)

Court Ordered Pooling: the liquidator may apply to the court for a pooling
order. 29

The effect of both Voluntary Pooling and Court Ordered Pooling is that:
i.

each company in the group will be jointly and severally liable for each debt
payable by, and each claim against, each other company in the group; and

ii.

all of the intercompany debts and claims of the group are extinguished.

A liquidator must satisfy him or herself of the following matters 30 before making a
pooling determination and submitting a Voluntary Pooling proposal to creditors:
i.

there is a group of companies;

ii.

each entity within the group is being wound up;

iii.

each entity within the group is either:
•

a related body corporate;

•

jointly and severally liable for one or more debts or claims;

•

jointly own or operate particular property that is used in connection with
a common business, scheme, undertaking by the group; or

•

one or more companies own property that is used by any or all of the
companies in the group in connection with a business, scheme or
undertaking.

These are the same factors that the court requires to satisfy itself of before making a
pooling order. The court is also required to form the view that such an order would be
"just and equitable" and in that regard, the Act 31 sets out the following additional factors
that the court must take into account in determining whether it is 'just and equitable' to
make a pooling order:
i.

the extent to which a company in the group and the officers or employees of a
company in the group were involved in the management or operations of any of
the other companies in the group;

ii.

the conduct of a company in the group and the officers or employees of a
company in the group towards the creditors of any of the other companies in the
group;

iii.

the extent to which the circumstances that gave rise to the winding up of any of
the companies in the group are directly or indirectly attributable to the acts or

29

Section 579E.

30

Section 571(1).

31

Section 579E(12).
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omissions of the other companies in the group or officers or employees of any of
the other companies in the group;
iv.

the extent to which the activities and business of the companies in the group
have been intermingled;

v.

the extent to which creditors of any of the companies in the group may be
advantaged or disadvantaged by the making of the order; and

vi.

any other relevant matters.

f)

In addition, the Act prohibits the making of a pooling order in circumstances where it
would "materially disadvantage" an unsecured creditor, unless that creditor has
consented to the making of the order. 32

g)

If a pooling determination or order comes into force in relation to a group of companies,
the usual order of priorities under sections 556, 560 and 561 of the Act are not altered
for a company in the group. 33

h)

The Act provides for challenges by creditors to pooling determinations and pooling
orders. Accordingly, even if a pooling determination is approved by the requisite
majority of unsecured creditors or a court has made a pooling order, a creditor of any
one of the companies within the group may apply to the court to set aside or vary the
determination 34 or order. 35

i)

As to the position of secured creditors, 36 the Act provides that:
“Subsection (2) does not apply in relation to a secured creditor unless the
relevant debt is payable by a company or companies in the group to any
other company or companies within the group.”

8.

j)

In each section, subsection (2) is the section which sets out the effect of both types of
pooling.

k)

The Act provides liquidators making a pooling determination and a court making a
pooling order, with a wide discretion to determine whether any or all of the statutory
provisions regarding pooling are to be modified. This does not extend to the exemption
of secured debts or the position of priority creditors.

When negotiating a plan of reorganization or overall distribution scheme, is it common for a
mediator to help negotiate a global settlement among numerous constituents? And, if so,
who would parties typically ask to serve in the role of “mediator”?
a)

It would be uncommon for a formal mediator to be involved. The Court does not have
an ability to impose a Court ordered mediation, except in the case where proceedings

32

Section 579E(10).

33

Sections 571(5) and 579E(5).

34

Section 579A.

35

Sections 579F and G.

36

Section 571(9) in relation to Voluntary Pooling and section 579E(9) in relation to Court Ordered Pooling.
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between the relevant parties are already before it. Due to the voting thresholds, a
mediator would likely only be useful when attempting to push a DOCA through.
Schemes of Arrangement tend to prefer the interests of the majority by binding the
interests of the minority.
b)

37

In Australia, a reorganisation may be implemented via the following methods:
i.

a creditors' Scheme of Arrangement voted on by creditors and approved by the
Court;

ii.

a Deed of Company Arrangements proposed by the administrator of the
company and voted on by creditors; or

iii.

a private voluntary arrangement agreed between the company and its creditors.

c)

One of the primary differences between a Scheme of Arrangement and the Deed of
Company Arrangement is that the former mandates the division of creditors into
different classes for voting purposes (which occurs where creditors' rights are so
dissimilar so as to make it impossible for them to consult together with a view to their
common interest: Sovereign Life Assurance Co v Dodd [1892] 2 QB 573 at 583)
whereas the latter does not. 37 When voting whether to accept a Deed of Company
Arrangement, creditors are required to vote as a single class.

d)

In the case of a Scheme of Arrangement, the Court is required to convene a meeting of
creditors (or separate meetings of creditors if there are different classes) for the purpose
of voting on the scheme documents. In the case of the Deed of Company Arrangement,
the second meeting of creditors (known as the watershed meeting) is convened for the
purposes of creditors voting on whether the company should enter into the Deed of
Company Arrangement.

e)

In our experience, it would be rare for a formal mediator to be involved in the either of
the above processes. I am not aware of any example in Australia in which a mediator
was used for this purpose. Naturally, prior to voting, there is likely to be extensive
negotiation or discussion between creditors, or between different classes of creditors,
prior to creditors' meetings and those creditors with more "skin in the game" will take a
more active role in the negotiations.

f)

In the context of a Scheme of Arrangement, section 411 of the Act requires the Court to
oversee the scheme process and inherent in this requirement is the right for a dissenting
creditor to be heard. Notwithstanding this, the very nature of the legislation entails
binding the minority to the decisions/interests of the majority. Accordingly, in that
context, the utility of the mediator may be open to question.

g)

In the context of a Deed of Company Arrangement, which requires a majority in value
and number, the use of a mediator to overcome an impasse between creditors could be
utilised. The Court in this instance does not have the power to impose a Court ordered
mediation so it would depend on the willingness of the parties to participate. However, it

The voting thresholds differ. A creditors' Scheme of Arrangement must be agreed to by a majority (that is, 50%) in number of the
creditors (or of the class of creditors) present and voting whose debts or claims amount to at least 75% of the total amount of the
total debts and claims of the creditors present and voting. A DOCA will be approved where it is approved by more than 50% of the
value and number of creditors who vote at the meeting.
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is notable that in Australia, only retired judicial officers are used to conduct private or
Court ordered mediation. The use of current members of the bench is not permitted.
9.

10.

If lenders and bondholders are participating in mediation discussions, how does your
jurisdiction deal with protecting such parties from obtaining material non-public
information?
a)

There are no statutory rules governing confidentiality in relation to information provided
to creditors. It is usual customary for members of a committee of creditors to be bound
by confidentiality agreements.

b)

There are no statutory rules governing confidentiality in relation to information provided
to creditors in the context of a Scheme of Arrangement or a Deed of Company
Arrangement.

c)

The role of a committee of creditors in the context of a Deed of Company Arrangement
is to consult with the administrator about matters relevant to the administration and
receive and consider reports from the administrator. The committee can also require the
administrator to report to them about the administration. It may also approve the
administrator’s fees.

d)

In practice, members are often required to sign a confidentiality agreement as a
condition of appointment. The nature of the obligations will vary depending on the
terms of the agreement and the commercial sensitivity of the information provided to the
committee. Further, information obtained by members may be subject to implied
undertakings (for example, when provided with documents obtained under compulsion
during the course of a proceeding) which will prevent dissemination.

Must parties seek approval of settlements before they are considered binding in your
jurisdiction? If so, what standard is applied?
a)

11.

In the context of a liquidation, a liquidator is required to seek approval of the Court, of
the committee of inspection or of a resolution of creditors where:
i.

the liquidator seeks to compromise a debt due to the company of an amount
greater than $100,000; 38 or

ii.

where the obligations of a party to an agreement binding the company will not be
discharged within 3 months of entry into that agreement. 39

Are there any other notable items or issues that you think may have been approached or
resolved differently in your jurisdiction if the Cengage bankruptcy had taken place there?
a)

It is noteworthy in considering this case study to know that there is currently a
government review into Australia's corporate insolvency laws focussed at considering

38

Section 477(2A).

39

Section 477(2B).
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amendments intended to encourage and facilitate corporate turnarounds. This review is
aimed at specifically considering features of international insolvency regimes, and in
particular the US Chapter 11 regime.
b)

The Report of the Senate Economics Reference Committee Inquiry into the performance
of the Australian Securities and Investments Commission dated June 2014
recommended that the government commission a review of Australia's corporate
insolvency laws to consider amendments intended to encourage and facilitate corporate
turnarounds. The review is to consider features of the Chapter 11 regime in place in the
United States of America that could be adopted in Australia.

c)

The Committee's view was of the view that further consideration should be given to the
overall structure and intent of Australia's corporate insolvency laws and whether the
current laws are appropriate for encouraging turnarounds and restructuring in large
corporate insolvencies. Particular consideration should be given to elements of the
chapter 11 regime in place in the United States that could work in the Australian
environment, and whether it would be desirable to adopt some of that framework here.

d)

The Australian Restructuring, Insolvency and Turnaround Association (ARITA) has
already begun work on the development of a comprehensive policy framework that
would look at ways to improve the sustaining of the economic and productive value of
large organisations under financial distress. As part of that process, ARITA is looking at
what elements from international jurisdictions may be able to be added to the Australian
environment to ensure our processes are even more robust. In relation to Chapter 11,
ARITA is closely following the American Bankruptcy Institute’s Commission to Study
the Reform of Chapter 11 which is considering a range of legal issues about Chapter 11.
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CENGAGE QUESTIONS AND ANSWERS — SOUTH AFRICA
1.

Is it typical for companies to draw down on available credit facilities prior to an insolvency
proceeding?
a)

It would indeed be typical for companies to draw down on available assets prior to a
formal insolvency proceeding. The Insolvency Act 24 of 1936 (which, although it deals
with personal bankruptcies is made applicable to companies by virtue of the “old”
Companies Act 61 of 1973), has various and quite draconian claw-backs. The
implication is that, for example, if assets were disposed of at an under-value, then a
liquidator would be able to “claw-back” the assets sold.

b)

In addition, Section 34 of the Insolvency Act provides that any company disposing of
assets or goodwill or goods or property forming part of a business is required to publish
notice of the intended transfer in the Government Gazette and in two issues of
newspapers, in English and in Afrikaans circulating in the district. The sanction is that
if publication is not properly attended to and the seller company is liquidated within six
months, the transaction is void (not voidable) and this would entitle the liquidator to
recover the assets so sold. The purchaser would simply have an unsecured claim in
respect of whatever purchase price had been paid and would in due course receive a
dividend, depending upon the realisation of assets in the liquidated entity.

c)

The dispositions which may be set aside are, in brief:

d)

i.

Voidable sales of business (Section 34 of the Insolvency Act);

ii.

Dispositions without value (Section 26 of the Insolvency Act);

iii.

Voidable preferences (Section 29 of the Insolvency Act) (a transaction which
has the effect of preferring one creditor above another);

iv.

Undue preference to creditors (Section 30 of the Insolvency Act) – where a
disposition of property is made at a time where liabilities exceeded the assets
with the intention of preferring one creditor above another;

v.

Collusive dealings before sequestration (Section 31 of the Insolvency Act) –
where a debtor in collusion with another party disposes of property belonging to
it in a matter which had the effect of prejudicing creditors or of preferring one of
the creditors above another.

The effect is that the scheme of the legislation is aimed at providing claw-backs where
the company has endeavoured to dispose of assets or property to the prejudice of the
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general body of creditors or has elected to dispose of assets at less than appropriate
value.
2.

How common is it for a company entering into an insolvency proceeding to have significant
unencumbered assets?
a)

b)

3.

A mortgage bond over fixed (immovable) property;

ii.

A notarial special bond over specifically itemised pieces of equipment;

iii.

A notarial general bond registered in respect of unspecified items such as stock
or furniture, fittings and equipment;

iv.

A cession of the debtors (receivables), or inter-company loan claims;

v.

A pledge of shares in subsidiaries.

Practically speaking, it would be expected that the company would have taken whatever
actions it could either to offer unencumbered assets as additional security to lenders or
to dispose of assets with a view to raising cash either to ward-off formal proceedings or
(if fraudulent intent is present) to minimise the amount available for creditors.

Our system does not have a different mechanism for perfecting a security interest in
intellectual property. There is no separate register (as for example is the case in
Australia - their “personal property securities register”).

Would there be a colorable argument in your jurisdiction for a debtor avoiding the lien of a
creditor but keeping that creditor's priority over other secured and perfected creditors, even
where that creditor was contractually obligated to share pari passu with the other creditors?
a)

5.

i.

Does the system in your jurisdiction for perfecting a security interest in intellectual or other
intangible property vary from that covering tangible assets?
a)

4.

This would depend upon the nature of the business of the company. In general terms,
institutional creditors are fairly vigilant in ensuring that their positions are secured.
Typically, security would take the following forms:-

The lien or statutory preference or security in favour or a particular creditor would
outweigh a contractual obligation on the part of creditors. Creditors could certainly
agree to rearrange such securities amongst themselves but it would be unlikely for a
creditor voluntarily to agree to waive security or a priority interest in favour of other
creditors.

Does your jurisdiction’s law generally permit the characterization of leveraged buy-outs as
fraudulent transfers?
a)

This would depend upon the nature and factual circumstances of the transaction.

b)

It has been set out above what the circumstances were upon which impeachable
transactions can be set aside. These might not necessarily be fraudulent transfers,
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although there is specific provision to deal with transactions which are indeed
fraudulent.
6.

Would a statute of limitations in your jurisdiction prohibit this action almost 6 years after the
transaction and is there a duty in your jurisdiction to seek to preserve such a cause of action
by commencing the proceeding before the applicable statute of limitations?
a)

b)

In South Africa the statute of limitations (the Prescription Act 68 of 1969) applies
nationally. Generally it would prohibit action being taken by liquidators after three
years has lapsed, from the time the debt becomes due. A debt is extinguished by
prescription after the lapse of the period prescribed by the Prescription Act. There are
certain specific provisions which limit the period within which a claim could be made
namely:
i.

The period of prescription is 30 years in respect of a debt secured by a mortgage
bond, a judgment debt, a debt in respect of any taxation imposed under any law
and any debt owed to the State in respect of a share of profits, royalties, etc. 40

ii.

The period of prescription is 15 years in respect of any debts owed to the State
which arises out of an advance or loan, or sale or lease of land. 41

iii.

The period of prescription is 6 years in respect of a debts arising from a bill of
exchange or other negotiable instrument or from a notarial contract. 42

iv.

The prescriptive period of three years applies to any debt, not specifically
provided for the in the Act 43.

Section 12(3) of the Prescription Act provides that a debt shall not be deemed to be due
until the creditor has knowledge of the identity of the debtor and the facts from which
the debt arises. However this section also provides that the creditor shall be deemed to
have such knowledge, if he could have acquired it by exercising reasonable care.
i.

c)

The Court in the case of Minister of Finance and others v Gore 44 considered
section 12(3) of the Act, and held that prescription begins to run against the
creditor when it has the minimum facts that are necessary to institute action. This
interpretation was upheld in the recent case of Claasen v Bester 45.

There is no provision for an extension of the time limit by Order of Court and the
liquidator would have to ensure that the transaction was timeously commenced. It is

40

Section 11 (a) of the Prescription Act, 68 of 1969.

41

Section 11 (b) of the Prescription Act, 68 of 1969.

42

Section 11 (c) of the Prescription Act, 68 of 1969.

43

Section 11 (d) of the Prescription Act, 68 of 1969.

44

2007 (1) SA 111 (SCA).

45

[2012] JOL 28281 (SCA).
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only service of the Summons or application papers on the Defendants which would
interrupt the running of the prescription period.
d)

7.

8.

Where the debtor has numerous legal entities with differing obligations, do you see creditors
make the argument that those assets and liabilities should be consolidated for distribution
purposes or do courts generally respect the corporate separateness of those entities?
a)

There is limited legislated mechanism for a Court to deal with numerous legal entities
upon a “group approach”. Having said this, however, there are decisions of the High
Court which have adapted the doctrine of “piercing the corporate veil” to permit a seethrough of rights of action and to permit the liquidators to deal with groups of
companies where there has been abuse of the corporate personality as if they were in
fact one entity.

b)

In the King Group matter (Ex parte Gore & Others, NNO 2013(3) SA 382 (WCC)) the
liquidators of some 40 companies within the so-called King Group of companies were
authorised by the High Court to pool all the recoverables as if these had been realised in
the holding company and to make payments to creditors across the group of companies
upon a basis which afforded those creditors the same dividend (cents on the dollar)
notwithstanding the fact that they had “invested” in different companies.

c)

This was upon the basis of an application of Section 20(9) of the 2008 Companies Act,
which provides that where a Court finds that any act by or on behalf of a company
constitutes an unconscionable abuse of the juristic personality of the company as a
separate entity, the Court may declare that the company is to be deemed not to be a
juristic person in respect of any right, obligation or liability of the company. The Court
held specifically that this was not an intention on the part of the legislator to replace the
common law “piercing the corporate veil” doctrine.

When negotiating a plan of reorganization or overall distribution scheme, is it common for a
mediator to help negotiate a global settlement among numerous constituents? And, if so, who
would parties typically ask to serve in the role of “mediator”?
a)

9.

There is no specific requirement that proceedings should be commenced specifically
with a view to preserving a cause of action. A liquidator would, however, be negligent
if he or she did not timeously commence proceedings of which he or she was aware,
thus permitting the action to “become prescribed”, to use our wording, or in other words
to be hit by the statute of limitations.

It is not common for a mediator to be appointed and this role is only starting to gain
consideration in our jurisdiction.

If lenders and bondholders are participating in mediation discussions, how does your
jurisdiction deal with protecting such parties from obtaining material non-public
information?
a)

There is no specific mechanism for dealing with this issue.
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10.

Must parties seek approval of settlements before they are considered binding in your
jurisdiction? If so, what standard is applied?
a)

b)

11.

In terms of the business rescue legislation (Chapter 6 of the 2008 Companies Act), the
proposal of a plan in the business rescue is the ultimate aim of the business rescue
legislation. Upon the plan being voted upon successfully, it has the effect of binding the
company and each of the creditors of the company and every holder of the company’s
securities, whether or not such a person:
i.

Was present at the meeting;

ii.

Voted in favour of adoption of the plan; or

iii.

In the case of creditors, had proven their claims against the company (Section
152(4) of the 2008 Companies Act).

This is the closest which our legislation will come to a “cram-down” or enforcement of
the rights as set out in the plan upon dissenting creditors.

Are there any other notable items or issues that you think may have been approached or
resolved differently in your jurisdiction if the Cengage bankruptcy had taken place there?
a)

It would have been problematic to have achieved the same outcome. The matter would
have been far more complicated. Numerous work-arounds would have had to be put in
place. Assuming that the (relatively new) Chapter 6 Business rescue mechanism was to
be used, it should be noted that this is essentially an out of court process. There is no
provision for approaches to the Courts to give direction or to determine substantive
issues. The majority of the Judges would in any event be in unfamiliar territory. There
are no dedicated Insolvency (Bankruptcy) Courts.
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CENGAGE QUESTIONS AND ANSWERS — BRAZIL
1.

Is it typical for companies to draw down on available credit facilities prior to an insolvency
proceeding?
a)

Culturally, controlling shareholders and managers tend to resist filing a judicial
reorganization. Therefore, it is very common for companies to seek protection very late,
when their liquidity is seriously deteriorated and the risk of default, cross-default or the
filing of an involuntary bankruptcy liquidation by the creditors is imminent.

b)

In this context, it is very common for companies to file the judicial reorganization
without the necessary working capital to continue operating as a going concern during
the reorganization proceeding. Even when companies have enough working capital at
the time of filing, it is very common for companies to borrow funds before the filing for
a judicial reorganization.

c)

Under Brazilian law, managers must take their decisions based on the best interest of the
company, which may include borrowing funds when cash is required, or suspending
payments to preserve cash for a future judicial reorganization proceeding.

d)

However, entering into a loan or any other form of debt (e.g., financed purchases) when
the manager already knows that the company is going to file for judicial reorganization
– and thus will not be able to pay the relevant obligation – may give the respective
creditor the right to claim an indemnification against the managers for the losses
suffered.

e)

In Cengage’s case, this risk could be increased by the following circumstances: (i) one
month before drawing down substantially all of the revolving credit facilities Cengage
had engaged an independent director to explore restructuring alternatives; (ii) one month
after the draw down Cengage entered into the Restructuring Support Agreement; and
(iii) more than half of the draw down was not used in the operations of the company but
invested in a federated money market fund.

f)

On the other hand, the risk could be mitigated by the facts that: (i) the revolving credit
facilities were entered into prior to the perspective of a bankruptcy proceeding (only the
draw down was requested afterwards), (ii) the reorganization proceeding was filed four
months after the draw down, and (iii) the funds invested in the federated money market
fund were necessary to preserve the operations of the company as a going concern after
the filing of the reorganization proceeding.
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2.

3.

g)

Notwithstanding the risk of an indemnification claim, there is no legal provision in the
Brazilian Bankruptcy Law authorizing the judicial reorganization judge to unwind the
loan and to force the company to return the funds received prior to the judicial
reorganization. Hence, the loan obtained prior to the filing would still be subject to the
judicial reorganization.

h)

An alternative to prevent risks for managers would be to obtain loans that will not be
subject to the judicial reorganization proceeding (safe harbors such as loans secured by
fiduciary liens (alienação fiduciária – where the creditor holds fiduciary ownership over
the collateral) or finance transactions called advance on foreign currency exchange
contracts (ACCs)). In this scenario the losses to the creditors (and correspondent right
to an indemnification claim against the managers) would be mitigated or eliminated.

i)

Finally, it is not uncommon for companies to file for a judicial reorganization
proceeding and question the validity of a security agreement and to request from the
judicial reorganization court an order releasing the receivables given as collateral under
the security agreement.

How common is it for a company entering into an insolvency proceeding to have significant
unencumbered assets?
a)

Very rare. As mentioned above, there are certain credit transactions (safe harbors such
as loans secured by fiduciary liens or ACCs) that are not subject to the effects of a
judicial reorganization. Thus, following the enactment of the Brazilian Bankruptcy Law
in 2005, banks started requiring that the loans be secured by fiduciary liens in most
transactions. For this reason, it is rare to find companies under reorganization with
relevant unencumbered assets.

b)

Finally, the Federal Law gives the DIP lenders priority over prepetition claims (except
for safe harbors) in case of the subsequent bankruptcy liquidation of the debtor.
However, in a bankruptcy liquidation the DIP credits are subordinated to other credits
such as those secured by fiduciary liens (up to the value of the collateral) and ACCs.
This is one of the reasons why there are few DIP financing transactions in Brazil.

c)

An exception to this reality was the case of Frigorífico Independência, whose main
assets (manufacturing plants) were free and clear at the moment of filing of the judicial
reorganization. This enabled the company to acquire the first relevant DIP financing
after the Brazilian Bankruptcy law became effective, in the amount of approximate
USD 165 million.

Does the system in your jurisdiction for perfecting a security interest in intellectual or other
intangible property vary from that covering tangible assets?
a)

Yes, Brazilian law allows granting intellectual property rights and other intangible assets
as collateral.

b)

However, in Brazil, the security over the collateral is only considered valid upon proper
registration. The deed or government entity before which registration must be
accomplished will depend on the nature of the asset that is granted as collateral.
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4.

c)

There are precedents at the TJSP (Court of Justice of the State of São Paulo)
determining that in case the creditor has not registered its collateral by the date of filing
of the judicial reorganization proceeding of the debtor, the creditor will be classified as
an unsecured creditor for all purposes.

d)

We worked on an on-going case where the collateral had not been provided prior to the
filing of the judicial reorganization. We made the argument that besides our
participation as unsecured creditor, the debtor still has the obligation of providing the
collateral and that such obligation cannot be modified by the judicial reorganization
plan. Our client obtained a preliminary injunction abroad to ensure the establishment of
such collateral.

e)

In the same sense, nothing would prevent the creditor to register the guarantee after the
filing of the judicial reorganization, but these two topics are controversial.

Would there be a colorable argument in your jurisdiction for a debtor avoiding the lien of a
creditor but keeping that creditor's priority over other secured and perfected creditors, even
where that creditor was contractually obligated to share pari passu with the other creditors?
a)

As mentioned above, the security over the collateral is only considered valid upon
proper registration. The debtor or the creditors may take measures to avoid a lien of a
creditor in the proof of claim proceedings ancillary to the judicial reorganization.

b)

However, under Brazilian law if the debtor is able to avoid a lien it will not step into the
shoes or keep the priority of the relevant secured creditor. The creditor that had its lien
avoided will be treated as an unsecured creditor for all purposes and the debtor will not
directly benefit from this lien avoidance (other than having an unsecured creditor rather
than secured creditor and having an unencumbered asset).

c)

It is worth mentioning that as a rule the Brazilian Bankruptcy Law does not have an
order of priority of payments for a company under reorganization(it just sets forth
specific rules for the payment of creditors holding labor-related claims, who should be
paid in certain conditions, such as, full payment within 1 (one) year.

d)

Thus, the plan may determine – at least theoretically – that certain unsecured creditors,
such as essential suppliers for example, be paid in better conditions than secured
creditors. Secured creditors may, in theory, agree and accept such practical
subordination. However, , the secured creditors who oppose the subordination may vote
against the plan may and justify their rejection of the plan by demonstrating that they
would have a better recovery if the company’s bankruptcy liquidation was determined
and the creditors were paid observing the order of payments set forth under the Brazilian
Bankruptcy Law.

e)

In the judicial reorganization, the Brazilian law has relativized the principle of equal
treatment of creditors, which is absolute in the bankruptcy. However, the law does not
have clear criteria or limitations for this difference in treatment. The case law in this
topic is still being formed, and the trend is to accept that creditors that support the
company (e.g. continue offering credit or continue supplying goods to the company),
may receive a more beneficial treatment under the plan.
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5.

Does your jurisdiction’s law generally permit the characterization of leveraged buy-outs as
fraudulent transfers?
a)

The Brazilian Bankruptcy Law does not have any provisions characterizing leveraged
buy-outs as fraudulent transfers.

b)

However, if
(i)

the target company (in this case Cengage) guarantees the loan taken by the new
controlling shareholder (in this case Apax) to acquire the target company and/or
grants assets as collateral to the new controlling shareholder;

(ii)

the target company does not receive consideration or benefit as a consequence of
such guarantee/granting of collateral; and

(iii)

as a result of such guarantee and/or granting of collateral the target company
became insolvent (unable to pay the creditors existing prior to the
guarantee/granting of collateral)

the guarantee/granting of collateral could potentially be considered null and void in an
ordinary action based on the general protection rules (e.g., rules concerning fraud
against creditors) set forth in the Civil Code. In such lawsuit, the controlling shareholder
who was benefited from this transaction (Apax) could also be held liable for any
damages suffered by the target company. Considering that the Brazilian Bankruptcy
Law does not set forth any specific rules of this nature in connection with the judicial
reorganization proceeding, such ordinary action could be filed in parallel with the
judicial reorganization proceeding.
a)

6.

In case the target company goes into bankruptcy liquidation, the transaction could be
revoked based on a generic provision of the Brazilian Bankruptcy Law (Article 130),
which states that any actions performed by the debtor (Cengage) with the intent of
defrauding creditors may be revoked as long as the (i) the collusion between the debtor
and a third party (Apax) and (ii) the actual loss to the bankruptcy company are
demonstrated. It is important to stress that such provision only applies in case of
bankruptcy liquidation of companies and not in the case of a judicial reorganization
proceeding. In practical terms, I am not aware of any action that was filed based on such
a fact pattern (leveraged buyout) and I stress that demonstrating the collusion between
the debtor and the relevant third party is very difficult in Brazil.

Would a statute of limitations in your jurisdiction prohibit this action almost 6 years after the
transaction and is there a duty in your jurisdiction to seek to preserve such a cause of action
by commencing the proceeding before the applicable statute of limitations?
a)

The revocation action set forth under Article 130 of the Brazilian Bankrutpcy Law
(applicable only in bankruptcy liquidations) does not have any limitations with regard to
the period in which actions performed may be achieved. Therefore, in theory, it is
possible to revoke an action performed six years before the filing of a bankruptcy
liquidation if the existing creditors at the time of the action performed have not yet been
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paid and the other legal requirements (fraudulent collusion and actual loss) are
demonstrated.
b)

7.

The ordinary action based on provisions of the Civil Code could, in principle, also be
filed (the statute of limitations for general claims not specified under the relevant
provisions of the Civil Code is 10 (ten) years). However, the statute of limitations for
annulment actions is 2 (two) years and thus any action for annulment would be time
barred.

Where the debtor has numerous legal entities with differing obligations, do you see creditors
make the argument that those assets and liabilities should be consolidated for distribution
purposes or do courts generally respect the corporate separateness of those entities?
a)

This is currently one of the hot topics under discussion in Brazil. The Brazilian
Bankruptcy Law does not contemplate the filing of a single judicial reorganization
proceeding for the reorganization of several companies within the same group, nor
contains any provision regarding the preparation of a single plan (consolidated plan) for
all the companies of the same group in judicial reorganization. The law is also silent
regarding the way in which the votes of creditors of several debtors of the same group
should be taken, e.g. whether they would hold as many votes as the number of
companies (one vote for each company), or whether the creditors of each company
would vote in connection only with the plan of that specific company.

b)

The decision of filing a single judicial reorganization for each company within an
economic group and submitting a single reorganization plan for each company is taken
by the debtor group and the creditors do not have power to force the companies to file a
single proceeding or prepare a single plan. However, the bankruptcy court may force the
companies that filed for judicial reorganization to consolidate judicial reorganization
proceedings or plans or to segregate one judicial reorganization proceeding or plan as
appropriate given the circumstances of the case. This will be a very fact-intensive
discussion.

c)

There is at least one case where the Brazilian Superior Court of Justice determined the
segregation of a reorganization proceeding of a group of companies into several
individual judicial reorganization proceedings corresponding to each individual
company. There are cases where the lower court judges rejected the inclusion of some
companies of the economic group in a single judicial reorganization proceeding.

d)

There are also cases where a consolidated plan was submitted, there was a single vote
with the creditors of all companies, the plan was approved and the creditors did not
question the validity of the consolidation, as well as cases where the validity of the
single vote is still being discussed.

Page 66

NCBJ Conference - Chicago

8.

9.

10.

When negotiating a plan of reorganization or overall distribution scheme, is it common for a
mediator to help negotiate a global settlement among numerous constituents? And, if so, who
would parties typically ask to serve in the role of “mediator”?
a)

The Brazilian Bankruptcy Law does not contemplate the participation of a mediator in
the reorganization or bankruptcy liquidation proceedings. In this sense, there is no legal
provision setting forth the appointment of a mediator to prepare a reorganization plan.
On one hand, the absence of such possibility makes it difficult for the debtor to be able
to obtain approval of the plan before filing for the reorganization proceeding, making it
impossible to file for an out-of-court reorganization proceeding (which requires the prior
approval of the plan) and also making it more difficult for the parties to negotiate during
the judicial reorganization proceeding. On the other hand, the lack of appointment of a
mediator enables the debtor to conduct negotiations in a less transparent way, isolating
and generating conflicts between groups of creditors in its own benefit.

b)

In my view, the introduction of mediation in the context of reorganization proceedings is
one of the main changes that needs to be made to the Brazilian Bankrutpcy Law, as I
argued in an academic article I wrote a few years ago.

If lenders and bondholders are participating in mediation discussions, how does your
jurisdiction deal with protecting such parties from obtaining material non-public
information?
a)

As mentioned above, the Brazilian Bankruptcy Law does not contemplate the
participation of a mediator in the reorganization or bankruptcy liquidation proceedings.

b)

The Brazilian Bankruptcy Law requires that the debtor files several documents to ensure
a minimum level of information and transparency for creditors. The information
provided in a judicial reorganization proceeding is public. However, it is very common
that the information provided is not clear and/or sufficient for creditors to take an
informed decision and judges seem to pay little attention to that fact. It is very difficult
to obtain a court order for the debtor to provide all information requested by a creditor.

c)

On the other hand, debtors and creditors are not prohibited from entering into
confidentiality agreements where creditors would commit not to disclose the non public
information provided by the debtor.

d)

However, the judge does not have the duty of reviewing or supervising such
confidentiality agreements but may request that such agreements be presented.

e)

Finally, the debtor may request (as it frequently happens) that certain pieces of strategic
non-public information and/or related a business secrets be kept confidential by the
court (e.g., in a separate file).

Must parties seek approval of settlements before they are considered binding in your
jurisdiction? If so, what standard is applied?
a)

With the filing of the Judicial Reorganization, the debtor maintains control of the
company’s management and does not need court authorization for regular management
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actions, including obtaining new loans, as well as entering into transactions related to
the ordinary course of business.
b)

11.

With regard to the sale of assets, the debtor cannot sell or grant as collateral its
permanent assets without prior consent from the court, after the creditors’ committee (if
one has been formed) and the trustee are heard.

Are there any other notable items or issues that you think may have been approached or
resolved differently in your jurisdiction if the Cengage bankruptcy had taken place there?
a)

The Brazilian law is not very detailed and, consequently, is silent regarding several of
the topics dealt with in this case, many of which are discussed in Brazil only at the level
of doctrine. Considering the length of the discussions above, I will refrain from
suggesting additional topics for discussion.
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CENGAGE QUESTIONS AND ANSWERS — HONG KONG/CHINA
1.

Is it typical for companies to draw down on available credit facilities prior to an insolvency
proceeding?
a)

Starting point: it depends on the terms and conditions of the relevant credit facilities.

b)

In Hong Kong, for the best interest of the company, directors may choose to draw down
available credit facilities in the attempt to trade through financial difficulties, which is
understandable.

c)

Currently, there is no applicable regulation in Hong Kong prohibiting insolvent trading
(sometimes known as wrongful trading), although the Hong Kong government is
determined to introduce an amendment bill into the Legislative Council in 2015, with a
view to improving the corporate insolvency and winding up provisions in the relevant
Ordinance. In the amendment bill 46, insolvent trading will be introduced to bring Hong
Kong in line with other common law jurisdictions and hopefully it will promote
corporate governance of companies and provide a disincentive for directors of
financially distressed companies to continue to trade while a company is insolvent.

d)

Having said that, directors are subject to (a) the usual fiduciary duties to the company
and (b) criminal penalties if they engage in fraudulent trading under s.275 of Companies
(Winding Up and Miscellaneous Provisions) Ordinance. (Cap 32) (“C(WUMP)O”) 47.
Fraudulent trading occurs where any business of the company has been carried on with
the intent to defraud creditors of the company or creditors of any other person or for any
fraudulent purpose. The difficulty lies in proving the intent to defraud.

e)

According to ADS v Brothers & Ors [2000] 1 HKC 511, claims under s.275 require
proof that someone carried on the business of the company with a fraudulent intent to
defraud creditors and that the other directors sought to be held liable were knowingly
party to his fraud. Whether the person carrying on the business was fraudulent is
subjective in the sense that he personally must have been dishonest and whether a
person carrying on the business was dishonest must depend upon an assessment of all

46
The liquidator will be empowered to seek a court declaration that the director is civilly liable for insolvent trading and an order for the
director to pay compensation to the company. The proposal states that a director may be held liable if (i) the company incurs a debt; (ii)
the company is insolvent at that time or becomes insolvent by incurring that debt; and (iii) the director concerned knew or ought to have
known about the insolvency of the company. It will be a statutory defence if (i) the director has taken all reasonable steps to prevent the
company from incurring the debt, or (ii) the incurring of the debt is part and parcel of the steps to initiate the CR process.
47 he civil and criminal penalties apply to any persons who were knowingly parties to the fraudulent trading, rather than being limited to directors
T
.
Page 69

NCBJ Conference 2014 - Chicago

the facts. A director could only be liable if there is to his knowledge no reasonable
prospect to pay the debts when incurred. Actual dishonesty is required and the fact that
the likelihood of repayment is objectively low is not inconsistent with honesty.

2.

f)

In the event that the funds from the credit facilities are paid away to third parties within
6 months or two years where the third parties are “associates” prior to the
commencement of the winding up (i.e. the service of the winding up petition), the
liquidator may be able to claw back those funds under the unfair preference provision in
the Bankruptcy Ordinance (s. 50).

g)

In China, it’s also not unusual for a company to draw down on available credit facilities
prior to insolvency proceeding. Chinese law does not have exactly the same concept as
“insolvent trading;” for rules similar in effect to fraudulent transfers, please see below.

How common is it for a company entering into an insolvency proceeding to have significant
unencumbered assets?
a)

It depends on the type of business the company operates. In the cases of regulated
entities, e.g. banks (e.g. Lehman Brothers), brokerage firms, insurance companies etc, as
they are required by the law to maintain certain level of capital liquidity, it is likely that
they will have some unencumbered assets left.

b)

But in general, it is uncommon for a company entering into an insolvency proceeding to
have significant unencumbered assets. It is understandable that a company would wish
to borrow against the security of any available assets in order to avoid an insolvency
proceeding.

c)

For example, in a typical investment structure involving assets in China (i.e. Cayman
Island/BVI holding company with an intermediate company incorporated in Hong Kong
holding a PRC subsidiary), the assets in China are usually pledged with the local/foreign
banks and the shares in the Hong Kong companies are usually pledged with other
foreign financiers.

d)

Speaking of pledging securities in China, recently, foreign banks at risk in a possible
fraud at a Chinese port Qingdao are tallying up their exposure as they prepare their
quarterly earnings reports, with estimates exceeding $500 million. Chinese authorities
are investigating whether traders fraudulently used the same stockpiles of metals to
secure multiple loans. Banks are struggling to gauge how much of the metals-backed
loans they have made were based on the potentially fraudulent use of collateral and
could be at risk of default. In China, lenders will first need to establish whether the
commodity promised as collateral is physically present and then figure out the number
of claims pinned on the same metal. Determining who owes what to whom will also be
tricky. It depends very much on the structure of the financing deals, which are mostly
shorter-dated repurchase agreements.

e)

In some cases where the company seems to have no unencumbered assets, the liquidator
has the duty to examine the validity of each of the securities, in particular, one of the
common securities: the floating charge. If a company is wound up within 12 months of
the creation of a floating charge granted to secure existing indebtedness, the charge will
be invalid except to the extent of any "fresh" or new monies advanced or if it can be
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proven that the company was solvent at the time of the granting of the charge. This
provision serves to defeat attempts by creditors to obtain additional security from
companies in financial difficulties, to the detriment of other unsecured creditors.
3.

Does the system in your jurisdiction for perfecting a security interest in intellectual or other
intangible property vary from that covering tangible assets?
a)

In Hong Kong, yes, the system for perfecting a security interest in intellectual property
varies from that covering tangible assets. The common forms of security over intangible
property are:
i.

ii.

iii.

iv.

Patents:
•

Taking security interests over patents by mortgages or assignments (s.
50 of Patents Ordinance)

•

Any assignment of mortgage of a patent is void unless it is in writing
and signed by or on behalf of the assignor, mortgagor or in the case of a
body corporate is so signed or is under the seal of that body

•

A charge can be created on a patent and it has to be registered within
one month or otherwise void (s.334 – 335, Companies Ordinance)

Registered designs
•

Taking security interests over registered designs by mortgages or
assignments (s.32 of Registered Designs Ordinance)

•

Any assignment of mortgage of a registered design is void unless it is in
writing and signed by or on behalf of the assignor, mortgagor or in the
case of a body corporate is so signed or is under the seal of that body

Trade marks
•

A registered trade mark can be the subject of a charge (fixed or floating)
(s. 29 of Trade Marks Ordinance)

•

A charge on a trade mark has to be registered within one month from
creation or otherwise void (s.334 – 335 of Trade Marks Ordinance)

•

Any assignment by way of security must be in writing and signed by the
chargor

Copyright
•

Copyright is not a registered right in Hong Kong

•

A charge can be created on a copyright or a licence under a copyright if
the grantor is a limited company. The charge has to be registered within
one month from creation or otherwise void (Cap 334 – 335 of
Companies Ordinance)
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b)

4.

5.

In China, yes: (i) pledge over patents is perfected by registration with the State
Intellectual Property Office of the PRC (SIPO) (国家知识产权局); (ii) trademarks with
the Trademark Office of the State Administration For Industry & Commerce of the PRC
(SAIC) ; (iii) copyrights with the Copyright Protection Centre of China; and (iv) certain
account receivables with the Credit Reference Centre of the People’s Bank of China.

Would there be a colorable argument in your jurisdiction for a debtor avoiding the lien of a
creditor but keeping that creditor's priority over other secured and perfected creditors, even
where that creditor was contractually obligated to share pari passu with the other creditors?
a)

In Hong Kong, we do not have equivalent or similar legislation. Floating charge may be
void against the liquidators in some circumstances (as discussed in Q2). While it is
void, the priority will be lost. In general, creditors can agree among themselves
regarding how to share the dividends.

b)

Similarly, in China, once the security is void the priority will also be lost.

Does your jurisdiction’s law generally permit the characterization of leveraged buy-outs as
fraudulent transfers?
a)

In Hong Kong, a leveraged buy-out may be characterised as
i.

“fraudulent conveyance” under the Section 60 of Conveyancing and Property
Ordinance (‘CPO’) if such transaction was made with the intent to defraud
creditors at the instance of any person thereby prejudiced. However, it does not
extend to any estate or interest in property disposed of for valuable consideration
and in good faith, or upon good consideration and in good faith to any person not
having, at the time of the disposition, notice of the intent to defraud creditors.
The most difficult part is to prove the intent to defraud. This high burden of
proof limits the use of this provision to recover assets for the benefit of creditors.
However, as shown in Tradepower Holdings Ltd (In Liquidation) v Tradepower
(Hong Kong) Ltd & Ors, the court was willing to infer the ‘intent to defraud’
from objective facts.

ii.

“fraudulent trading” – see Question 1

b)

It should be noted that Hong Kong corporate insolvency law has no separate concept of
transactions at an undervalue (although there is for personal bankruptcy). However,
liquidators may consider using their power to institute a summary procedure against the
directors of the company for misfeasance in order to pursue the directors for disposals of
assets below market value, or alternatively consider bringing an action against the
directors in the name of the company for breach of their fiduciary duties in executing
such a transaction. The latter is more common.

c)

China does not categorically treat leveraged buy-out as a fraudulent transfer, and does
not have exactly the same concept of fraudulent conveyance or transfer as in Hong
Kong. However, there are rules in Chinese law to similar effects:
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i.

If a company goes into insolvency (i.e. “bankruptcy” in US style terminology),
the liquidator may petition the court to set aside any of the following
transactions, if the transaction occurs within one year prior to the court’s
acceptance of the insolvency filing:
•

gratuitous transfer of assets;

•

transaction at an obviously unreasonable price;

•

creation of security for a debt that is not so secured previously;

•

advance payment of a debt that is not due; and

•

waiver of its rights as a creditor.

ii.

In addition, the liquidator may petition the court to set aside selective payments
by the company to some but not all of its creditor(s), if (i) such a payment is
made within six months prior to the court’s acceptance of the insolvency filing,
and (ii) the company meets insolvency tests at the time of the payment, unless a
selective payment benefits the company’s assets as a whole.

iii.

Furthermore, once entering the insolvency proceedings, the following
transactions of the company will be declared void ab initio without a time limit:

iv.

•

concealing or removing assets for the purpose of avoiding debts; and

•

fabricating debts or acknowledging untrue debts.

It is worth noting that, even if the company does not go into insolvency, a
creditor of the company may petition to set aside, to the extent of the debt owed
by the company to the creditor, any of the following transactions within one year
after the creditor knows or ought to know the transaction (and the right to
petition will extinguish in any event if not exercised within five years after
occurrence of the transaction):
•

d)

6.

the company waives a debt owed to it, or gratuitously transfers its
assets, in each case causing losses to the creditor, and

the company undertakes transfer or purchase of assets at an obviously unreasonable
price, which causes losses to the creditor, and which circumstances are known to the
transferee.

Would a statute of limitations in your jurisdiction prohibit this action almost 6 years after the
transaction and is there a duty in your jurisdiction to seek to preserve such a cause of action by
commencing the proceeding before the applicable statute of limitations?
a)

In Hong Kong, the limitation period applicable to fraudulent trading and fraudulent
conveyance claims is rather complicated depending on the relief sought and who the
applicants are.

b)

In general, the limitation period is 12 years for setting aside property transactions and 6
years for recovery of a sum of money.
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7.

8.

c)

If claims are brought by the liquidator on behalf of the company, time starts to run on
the date of his appointment when his right of action begins. For defrauded creditors, the
period of limitation begins to run only when such creditors discovered the fraud or could
have discovered it with reasonable diligence.

d)

One of the liquidators’ duties is to recover the company's assets, which should include
seeking to preserve a cause of action by commencing the proceeding before the
applicable statute of limitations.

e)

In China, in general, the limitation period applicable to an action for recovery of a sum
of money is 2 years. Time starts when the company knows or should know that its
cause of action arises. For time limitation in fraudulent transfer, etc., please see above.

Where the debtor has numerous legal entities with differing obligations, do you see creditors
make the argument that those assets and liabilities should be consolidated for distribution
purposes or do courts generally respect the corporate separateness of those entities?
a)

In Hong Kong, courts generally respect the corporate separateness of those entities.

b)

In Lehman Brothers liquidation, some Taiwanese creditors argued that the court should
lift the corporate veil in various Lehman Brother entities and order one of the Hong
Kong Lehman Brothers entities to be responsible for the loss suffered by them arising
out of the mini bonds issued by a European Lehman Brothers entity in Taiwan. The
court in Taiwan rejected such argument.

c)

In China, courts also generally respect the corporate separateness of those entities
(although the PRC Company Law recognises the concept of “piercing the corporate
veil”, it’s in practice very difficult to meet the requirements).

d)

However, local creditors would still demand related companies or the Chairman/Legal
Representative to meet the debt.

When negotiating a plan of reorganization or overall distribution scheme, is it common for a
mediator to help negotiate a global settlement among numerous constituents? And, if so, who
would parties typically ask to serve in the role of “mediator”?
a)

No, it is not common in Hong Kong for a mediator to help negotiate a global settlement
among numerous constituents.

b)

In Hong Kong, there are two ways to reorganise a company:

c)

i.

Informal Workout: a workout is a voluntary contractual arrangement or
compromise between a company and all its creditors.

ii.

A formal Scheme of Arrangement: A scheme of arrangement under s. 668-677
of the new Companies Ordinance is a binding arrangement between the company
and its creditors or shareholders supervised by the Court.

Both mechanisms do not provide a moratorium to protect a financially distressed
company against its creditors whilst efforts are made to restructure it. As there is no
moratorium, any dissenting creditor can begin liquidation proceedings against the
company, which prevents a restructuring exercise from being concluded. To mitigate
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this, a scheme of arrangement is sometimes prepared together with a provisional
liquidation.

9.

d)

In March 2014, the solar cell producer Shanghai Chaori Solar Energy Science &
Technology (which was listed in Shenzhen) became the first Chinese company in the
PRC’s history to default on a domestic corporate bond after failing to make an
RMB89.8 million (US$14.7 million) interest payment. A creditor filed an application to
the Shanghai No.1 Intermediate People's Court for re-organisation. In June 2014, the
Court appointed KPMG and King & Wood Mallesons as joint Administrators under the
Enterprise Bankruptcy Law. In this case, as the joint administrator, we also serve in the
role of mediator (not in a formal sense) to help negotiate the reorganisation plan among
numerous constituents.

e)

In China, the formal process of re-organisation is part of the court administered
proceedings and not common for an outside third party mediator to get involved. If it
refers to an informal contractual arrangement between creditors and the company,
engagement of a mediator is a matter up to the agreement of the parties.

If lenders and bondholders are participating in mediation discussions, how does your
jurisdiction deal with protecting such parties from obtaining material non-public information?
a)

In recent years, Hong Kong regulators have become increasingly active in enforcing
their insider dealing laws. In stark contrast to years past, Hong Kong regulators are now
perceived as some of the toughest and most vigilant enforcers in the global markets. To
avoid committing any insider dealing offences, the creditors may wish to:
i.

Request the company to make disclosure so that the material non-public
information becomes public or (if the company refuses to do so) request the
company to allow the creditors to make their own disclosures.

ii.

Delegate the receipt of material non-public information to their advisors and can
decide how early or late they wish to receive such information.


Both the creditor and the advisor should have a clear understanding and should
consider memorializing the mandate in writing. Such writing may include an
express instruction from the creditor to the advisor to withhold information that
the advisor believes in good faith to be material non-public information; the
understanding as to when the advisor should share the material non-public
information with the creditor (e.g. a specific date or after certain condition); and
the discretion delegated by the creditor to the advisor before the creditor obtains
any material non-public information.



A written understanding not only ensures that both creditor and advisor have a
clear understanding of what is expected of the advisor, but it may also provide
that there was an understanding that the creditor was not to be in possession of
any material non-public information.

iii.

Make use of “Big Boy Letters”.


The Hong Kong Securities and Futures Ordinance provides a defence to a
person “connected with” the issuing corporation who trades while knowing he
has “relevant information” about the corporation if, at the time of a trade, the
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person’s counterparty knew, or ought reasonably to have know, the person was
“connected with” the issuer. In essence, section 271(6) provides a defence
similar to the defence sought by those who enter into “big boy letters” under the
US law.

10.



In a ‘big boy letter’, one of the parties to a transaction informs the other party
that it may possess material, non-public information regarding the issuer that
has not been disclosed. The other party then affirms that it has made its own
independent assessment of the transaction and has not relied on anything the
party with the material non-public information has said or not said. In theory,
one party’s disclosure that he possesses material non-public information should
negate the possibility that he perpetrated a fraud upon the counterparty by not
disclosing the information before trading.



Having said that, to date, the defence made available by section 271(6) of the
Ordinance has received little to no attention in published statements of the
regulator and opinions of the tribunal or the Hong Kong courts. Therefore the
effectiveness of big boy letters remains uncertain for the time being and anyone
who is considering using a big boy letter to invoke the defence afforded by
section 271(6) should have the letter vetted carefully by counsel before
proceeding with the transaction.

Must parties seek approval of settlements before they are considered binding in your
jurisdiction? If so, what standard is applied?
a)

In Hong Kong, the scheme of arrangement is substantially supervised by the Court.
Once a proposal has been formulated by the company, it must obtain the Court’s
approval to call the meetings of the respective classes of creditors and shareholders. If
approval is obtained, the meetings are called. Apart from members’ takeover and
privatisation schemes, the scheme must be approved by at least 75% in value and 50%
in number of the classes of creditors or shareholders voting at their respective meetings.
If the creditors and shareholders approve the proposal at the meetings, an application
must then be made to the court to sanction the scheme.

b)

In the sanction hearing, the Court will consider whether or not the necessary statutory
requirements have been met and in particular whether or not classes of creditors have
being properly constituted, always assuming of course that this issue has not previously
been addressed. It will need to be satisfied that each class has been fairly represented
and has voted ‘bona fide’ in the genuine interests of the class and that there has been no
coercion for members of a particular class to vote in a particular way. The Court will
also have to be satisfied that the Scheme is fair and reasonable in the circumstances and
there were no irregularities at the meeting before giving its final approval of the
Scheme.

c)

The courts’ approval is required to ensure fairness. If creditor approval is unanimous,
the Court will be reluctant to reject a scheme. The company’s existing management
remains in place throughout the process. Once approved, the scheme is binding on the
company and all creditors or shareholders. Under the terms of the scheme, an
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administrator (who is usually an insolvency accountant) is appointed to implement the
arrangement.

11.

d)

Outside the context of a formal scheme of arrangement, an approval by the Court or the
Committee of Inspection is required under section 199 of C(WUMP)O for any
compromise or arrangement with creditors.

e)

In China, any formal re-organisation plan will be subject to:
i.

Creditors’ voting: creditors of the company will be divided into different voting
groups by reference to their claims (i.e. secured or not secured debts, employees’
claims, unpaid taxes, etc.). A reorganization plan needs to be adopted by all of
the voting groups. In each group, if 1/2 or more of the creditors that attend the
creditors’ meeting approve the draft restructuring plan, and such creditors
represent 2/3 or more of the total value of all creditors’ claims within the group,
the draft reorganization plan shall be deemed to be adopted by the group; and

ii.

Court approval: within 10 days after the adoption of the reorganization plan, the
company or the liquidator shall apply to the court for approval of the plan.

Are there any other notable items or issues that you think may have been approached or
resolved differently in your jurisdiction if the Cengage bankruptcy had taken place there?
a)

The US, Hong Kong and China have very different winding up procedures. For
example, Hong Kong has no chapter 11 equivalent procedures. If the Cengage
bankruptcy happens in Hong Kong or China, I believe that the process will be simpler as
Hong Kong or China does not have a system as sophisticated as in the US. It would be a
straight forward case of compulsory winding up in Hong Kong or in China with the
usual effort on the part of the liquidators to investigate the company’s transactions and
“rescue” the company as much as possible by way of finding an investor to take over the
business of the company as a going concern.
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Annex A

INSOLVENCY ACT 24 OF 1936

26. Disposition without value

(1) Every disposition of property not made for value may be set aside by the court if such
disposition was made by an insolvent -

(a) more than two years before the sequestration of his estate, and it is proved that,
immediately after the disposition was made, the liabilities of the insolvent exceeded
his assets;

(b) within two years of the sequestration of his estate, and the person claiming under or
benefited by the disposition is unable to prove that, immediately after the disposition
was made, the assets of the insolvent exceeded his liabilities:

Provided that if it is proved that the liabilities of the insolvent at any time after the
making of the disposition exceeded his assets by less than the value of the property
disposed of, it may be set aside only to the extent of such excess.

(2) A disposition of property not made for value, which was set aside under subsection
(1) or which was uncompleted by the insolvent, shall not give rise to any claim in
competition with the creditors of the insolvent’s estate: Provided that in the case of a
disposition of property not made for value, which was uncompleted by the insolvent,
and which -

(a) was made by way of suretyship, guarantee or indemnity; and

(b) has not been set aside under subsection (1),

the beneficiary concerned may compete with the creditors of the insolvent’s estate for
an amount not exceeding the amount by which the value of the insolvent’s assets
exceeded his liabilities immediately before the making of that disposition.
[Subs. (2) substituted by s. 1 of Act 84/84]

27. Antenuptial contracts

(1) No immediate benefit under a duly registered antenuptial contract given in good faith
by a man to his wife or any child to be born of the marriage shall be set aside as a
disposition without value, unless that man’s estate was sequestrated within two years
of the registration of that antenuptial contract.

(2) In subsection (1) the expression “immediate benefit” means a benefit given by a
transfer, delivery, payment, cession, pledge, or special mortgage of property
completed before the expiration of a period of three months as from the date of the
marriage.

28. ……….
[S. 28 repealed by s. 78 of Act 27/43]

29. Voidable preferences
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(1) Every disposition of his property made by a debtor not more than six months before
the sequestration of his estate or, if he is deceased and his estate is insolvent, before
his death, which has had the effect of preferring one of his creditors above another,
may be set aside by the Court if immediately after the making of such disposition the
liabilities of the debtor exceeded the value of his assets, unless the person in whose
favour the disposition was made proves that the disposition was made in the ordinary
course of business and that it was not intended thereby to prefer one creditor above
another.
[Subs. (1) amended by s. 9 of Act 64/60 and substituted by s. 6 of Act 99/65]

(2) ……….
[Subs. (2) deleted by s. 9 of Act 64/60]

(3) Every disposition of property made under a power of attorney whether revocable or
irrevocable, shall for the purposes of this section and of section thirty be deemed to be
made at the time at which the transfer or delivery or mortgage of such property takes
place.

(4) For the purposes of this section any period during which the provisions of subsection
(1) of section eleven of the Farmers’ Assistance Act, 1935 (Act No. 48 of 1935),
applied in respect of any debtor as an applicant in terms of the said Act, shall not be
taken into consideration in the calculation of any period of six months.
[Subs. (4) added by s. 17 of Act 16/60]

30. Undue preference to creditors
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(1) If a debtor made a disposition of his property at a time when his liabilities exceeded
his assets, with the intention of preferring one of his creditors above another, and his
estate is thereafter sequestrated, the court may set aside the disposition.

(2) For the purposes of this section and section twenty-nine a surety for the debtor and a
person in a position by law analogous to that of a surety shall be deemed to be a
creditor of the debtor concerned.

31. Collusive dealings before sequestration

(1) After the sequestration of a debtor’s estate the court may set aside any transaction
entered into by the debtor before the sequestration, whereby he, in collusion with
another person, disposed of property belonging to him in a manner which had the
effect of prejudicing his creditors or of preferring one of his creditors above another.

(2) Any person who was a party to such collusive disposition shall be liable to make good
any loss thereby caused to the insolvent estate in question and shall pay for the benefit
of the estate, by way of penalty, such sum as the court may adjudge, not exceeding the
amount by which he would have benefited by such dealing if it had not been set aside;
and if he is a creditor he shall also forfeit his claim against the estate.

(3) Such compensation and penalty may be recovered in any action to set aside the
transaction in question.

32. Proceedings to set aside improper disposition

(1)
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(a) Proceedings to recover the value of property or a right in terms of section 25(4), to set
aside any disposition of property under section 26, 29, 30 or 31, or for the recovery of
compensation or a penalty under section 31, may be taken by the trustee.

(b) If the trustee fails to take any such proceedings they may be taken by any creditor in
the name of the trustee upon his indemnifying the trustee against all costs thereof.
[Subs. (1) substituted by s. 5 of Act 122/93]

(2) In any such proceedings the insolvent may be compelled to give evidence on a
subpoena issued on the application of any party to the proceedings or he may be
called by the court to give evidence. When giving such evidence he may not
refuse to answer any question on the ground that the answer may tend to
incriminate him or on the ground that he is to be tried on a criminal charge and
may be prejudiced at such a trial by his answer.

(3) When the Court sets aside any disposition of property under any of the said
sections, it shall declare the trustee entitled to recover any property alienated
under the said disposition or in default of such property the value thereof at the
date of the disposition or at the date on which the disposition is set aside,
whichever is the higher.

33. Improper disposition does not affect certain rights

(1) A person who, in return for any disposition which is liable to be set aside under
section twenty-six, twenty-nine, thirty or thirty-one, has parted with any property or
security which he held or who has lost any right against another person, shall, if he
acted in good faith, not be obliged to restore any property or other benefit received
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under such disposition, unless the trustee has indemnified him for parting with such
property or security or for losing such right.

(2) Section twenty-six, twenty-nine, thirty or thirty-one shall not affect the rights of any
person who acquired property in good faith and for value from any person other than
a person whose estate was subsequently sequestrated.

34. Voidable sale of business

(1) If a trader transfers in terms of a contract any business belonging to him, or the
goodwill of such business, or any goods or property forming part thereof (except in
the ordinary course of that business or for securing the payment of a debt), and such
trader has not published a notice of such intended transfer in the Gazette, and in two
issues of an Afrikaans and two issues of an English newspaper circulating in the
district in which that business is carried on, within a period not less than thirty days
and not more than sixty days before the date of such transfer, the said transfer shall be
void as against his creditors for a period of six months after such transfer, and shall be
void against the trustee of his estate, if his estate is sequestrated at any time within the
said period.
[Subs. (1) substituted by s. 12 of Act 32/52, s. 2 of Act 27/87 and s. 1 of Act 6/91]

(2) As soon as any such notice is published, every liquidated liability of the said trader in
connection with the said business, which would become due at some future date, shall
fall due forthwith, if the creditor concerned demands payment of such liability:
Provided that if such liability bears no interest, the amount of such liability which
would have been payable at such future date if such demand had not been made, shall
be reduced at the rate of eight per cent per annum of that amount, over the period
between the date when payment is made and that future date.
[Subs. (2) amended by s. 2 of Act 101/83]
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(3) If any person who has any claim against the said trader in connection with the said
business, has before such transfer, for the purpose of enforcing his claim, instituted
proceedings against the said trader -

(a) in any court of law, and the person to whom the said business was transferred knew at
the time of the transfer that those proceedings had been instituted; or

(b) in a Division of the Supreme Court having jurisdiction in the district in which the said
business is carried on or in the magistrate’s court of that district,

the transfer shall be void as against him for the purpose of such enforcement.
[Subs. (3) substituted by s. 2 of Act 27/87 and s. 1 of Act 6/91]

(4) For the purposes of this section “transfer”, when used as a noun, includes actual or
constructive transfer of possession, and, when used as a verb, has a corresponding
meaning.
[Subs. (4) added by s. 1 of Act 6/91]
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COMPANIES ACT 61 OF 1973
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337.

Definitions

In this Chapter, unless the context otherwise indicates “company” includes a company, external company and any other body corporate;
“contributory”, in relation to a company limited by guarantee, means any person who has
undertaken to contribute to the assets of the company in terms of section 52(3)(b) in the event
of its being wound up and, in relation to any company which is unable to pay its debts and is
being wound up by the Court or by a creditors’ voluntary winding-up, includes any person who
is liable to contribute to the costs, charges and expenses of the winding-up of the company.

338. Application of repealed Act where winding-up has already commenced

(1)

The provisions of this Act relating to the winding-up of a company shall not apply to
any company if its winding-up was commenced before the commencement of this
Act, and the winding-up of any such company shall be continued as if this Act had
not been passed.

(2)

When a company having shares which are not fully paid-up, is wound up under this
Act, the provisions of the repealed Act in respect of such shares and the contributories
in relation thereto shall continue to apply in respect of such a company,
notwithstanding the repeal of that Act.

339.

Law of insolvency to be applied mutatis mutandis
In the winding-up of a company unable to pay its debts the provisions of the law
relating to insolvency shall, in so far as they are applicable, be applied mutatis
mutandis in respect of any matter not specially provided for by this Act.

340. Voidable and undue preferences

(1)

Every disposition by a company of its property which, if made by an individual,
could, for any reason, be set aside in the event of his insolvency, may, if made by a
company, be set aside in the event of the company being wound up and unable to pay
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all its debts, and the provisions of the law relating to insolvency shall mutatis
mutandis be applied to any such disposition.

(2)

For the purpose of this section the event which shall be deemed to correspond with
the sequestration order in the case of an individual shall be -

(a) in the case of a winding-up by the Court, the presentation of the application, unless that
winding-up has superseded a voluntary winding-up, when it shall be the registration in terms
of section 200 of the special resolution to wind up the company;
[Para. (a) substituted by s. 17 of Act 83/81]

(b) in the case of a voluntary winding-up, the registration in terms of section 200 of the special
resolution to wind up the company;
[Para. (b) substituted by s. 17 of Act 83/81]

(c) in the case of a winding-up of any company unable to pay its debts by the Court superseding a
judicial management order, the presentation of the application to the Court in terms of section
433(l) or 440.

(3)

Any cession or assignment by a company of all its property to trustees for the benefit
of all its creditors shall be void.

341.

(1)

Dispositions and share transfers after winding-up void

Every transfer of shares of a company being wound up or alteration in the status of its
members effected after the commencement of the winding-up without the sanction of
the liquidator, shall be void.

(2)

Every disposition of its property (including rights of action) by any company being
wound-up and unable to pay its debts made after the commencement of the windingup, shall be void unless the Court otherwise orders.

342.

(1)

Application of assets and costs of winding-up

In every winding-up of a company the assets shall be applied in payment of the costs,
charges and expenses incurred in the winding-up and, subject to the provisions of
section 435(1)(b), the claims of creditors as nearly as possible as they would be
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applied in payment of the costs of sequestration and the claims of creditors under the
law relating to insolvency and, unless the memorandum or articles otherwise provide,
shall be distributed among the members according to their rights and interests in the
company.

(2)

The provisions of the law relating to insolvency in respect of contributions by
creditors towards any costs shall apply to every winding-up of a company.

343.

Modes of winding-up

(1)

A company may be wound up -

(a) by the Court; or

(b) voluntarily.

(2)

A voluntary winding-up of a company may be -

(a) a creditors’ voluntary winding-up; or
(b) a members’ voluntary winding-up.

WINDING-UP BY THE COURT

344.

Circumstances in which company may be wound up by Court

A company may be wound up by the Court if -

(a)

the company has by special resolution resolved that it be wound up by the Court;

(b)

the company commenced business before the Registrar certified that it was entitled to
commence business;

(c)

the company has not commenced its business within a year from its incorporation, or has
suspended its business for a whole year;
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(d)

in the case of a public company, the number of members has been reduced below seven;

(e)

seventy-five per cent of the issued share capital of the company has been lost or has
become useless for the business of the company;

(f)

the company is unable to pay its debts as described in section 345;

(g)

in the case of an external company, that company is dissolved in the country in which it
has been incorporated, or has ceased to carry on business or is carrying on business only
for the purpose of winding up its affairs;

(h)

345.

it appears to the Court that it is just and equitable that the company should be wound up.

When company deemed unable to pay its debts

(1)

A company or body corporate shall be deemed to be unable to pay its debts if -

(a)

a creditor, by cession or otherwise, to whom the company is indebted in a sum not less
than one hundred rand then due -

(i)

has served on the company, by leaving the same at its registered office, a demand
requiring the company to pay the sum so due; or

(ii)

in the case of any body corporate not incorporated under this Act, has served such
demand by leaving it at its main office or delivering it to the secretary or some director,
manager or principal officer of such body corporate or in such other manner as the Court
may direct,

and the company or body corporate has for three weeks thereafter neglected to pay the
sum, or to secure or compound for it to the reasonable satisfaction of the creditor; or

(b)

any process issued on a judgment, decree or order of any court in favour of a creditor of
the company is returned by the sheriff or the messenger with an endorsement that he has
not found sufficient disposable property to satisfy the judgment, decree or order or that
any disposable property found did not upon sale satisfy such process; or

[Para. (b) substituted by s. 26 of Act 59/78]
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(c)

it is proved to the satisfaction of the Court that the company is unable to pay its debts.

(2)

In determining for the purpose of subsection (1) whether a company is unable to pay its
debts, the Court shall also take into account the contingent and prospective liabilities of
the company.

346.

(1)

Application for winding-up of company

An application to the Court for the winding-up of a company may, subject to the
provisions of this section, be made -

(a)

by the company;

(b)

by one or more of its creditors (including contingent or prospective creditors);

(c)

by one or more of its members, or any person referred to in section 103(3), irrespective of
whether his name has been entered in the register of members or not;

[Para. (c) substituted by s. 11 of Act 70/84]

(d)

jointly by any or all of the parties mentioned in paragraphs (a), (b) and (c);

(e)

in the case of any company being wound up voluntarily, by the Master or any creditor or
member of that company; or

(f)

in the case of the discharge of a provisional judicial management order under section
428(3) or 432(2), by the provisional judicial manager of the company.

[Para. (f) added by s. 11 of Act 70/84]

(2)

A member of a company shall not be entitled to present an application for the winding-up
of that company unless he has been registered as a member in the register of members for
a period of at least six months immediately prior to the date of the application or the
shares he holds have devolved upon him through the death of a former holder and unless
the application is on the grounds referred to in section 344(b), (c), (d), (e) or (h).

(3)

Every application to the Court referred to in subsection (1), except an application by the
Master in terms of paragraph (e) of that subsection, shall be accompanied by a certificate
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by the Master, issued not more than ten days before the date of the application, to the
effect that sufficient security has been given for the payment of all fees and charges
necessary for the prosecution of all winding-up proceedings and of all costs of
administering the company in liquidation until a provisional liquidator has been
appointed, or, if no provisional liquidator is appointed, of all fees and charges necessary
for the discharge of the company from the winding-up.

(4)

(a) Before an application for the winding-up of a company is presented to the Court, a copy of
the application and of every affidavit confirming the facts stated therein shall be lodged with
the Master, or, if there is no Master at the seat of the Court, with an officer in the public
service designated for that purpose by the Master by notice in the Gazette.

(b) The Master or any such officer may report to the Court any facts ascertained by him which
appear to him to justify the Court in postponing the hearing or dismissing the application and
shall transmit a copy of that report to the applicant or his agent and to the company.

(4A)
(a) When an application is presented to the court in terms of this section, the applicant must
furnish a copy of the application -

(i)

to every registered trade union that, as far as the applicant can reasonably ascertain,
represents any of the employees of the company; and

(ii)

to the employees themselves

(aa)

by affixing a copy of the application to any notice board to which the
applicant and the employees have access inside the premises of the company;
or

(bb)

if there is no access to the premises by the applicant and the employees, by
affixing a copy of the application to the front gate of the premises,

where applicable, failing which to the front door of the premises from which the
company conducted any business at the time of the application;
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(iii)

to the South African Revenue Service; and

(iv)

to the company, unless the application is made by the company, or the court, at its
discretion, dispenses with the furnishing of a copy where the court is satisfied that it
would be in the interests of the company or of the creditors to dispense with it.

(b) The applicant must, before or during the hearing, file an affidavit by the person who furnished
a copy of the application which sets out the manner in which paragraph (a) was complied
with.
[Sub-s (4A) inserted by s. 7 of Act 69/2002]

346A. Service of winding-up order

(1)

A copy of a winding-up order must be served on -

(a)

every trade union referred to in subsection (2);

(b)

the employees of the company by affixing a copy of the application to any notice board to
which the employees have access inside the debtor’s premises, or if there is no access to
the premises by the employees, by affixing a copy to the front gate, where applicable,
failing which to the front door of the premises from which the debtor conducted any
business at the time of the presentation of the application;

(c)

the South African Revenue Service; and

(d)

the company, unless the application was made by the company.

(2)

For the purposes of serving the winding-up order in terms of subsection (1), the sheriff
must establish whether the employees of the company are represented by a registered
trade union and determine whether there is a notice board inside the premises of the
company to which the employees have access.
[S. 346A inserted by s. 8 of Act 69/2002]

347.

(1)

Power of Court in hearing application

The Court may grant or dismiss any application under section 346, or adjourn the hearing
thereof, conditionally or unconditionally, or make any interim order or any other order it
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may deem just, but the Court shall not refuse to make a winding-up order on the ground
only that the assets of the company have been mortgaged to an amount equal to or in
excess of those assets or that the company has no assets.

(1A)

Whenever the court is satisfied that an application for the winding-up of a company is an
abuse of the court’s procedure or is malicious or vexatious, the court may allow the
company forthwith to prove any damages which it may have sustained by reason of the
application and award it such compensation as the court may deem fit.
[Subs. (1A) inserted by s. 9 of Act 69/2002]

(2)

Where the application is presented by members of the company and it appears to the
Court that the applicants are entitled to relief, the Court shall make a winding-up order,
unless it is satisfied that some other remedy is available to the applicants and that they are
acting unreasonably in seeking to have the company wound up instead of pursuing that
other remedy.

(3)

Where the application is presented on the ground that the company commenced business
before the Registrar had certified that it was entitled to commence business, the Court
may, instead of granting a winding-up order, give directions that the company shall obtain
such certificate from the Registrar or make such other order as it thinks fit and the Court
may order the costs or any part thereof to be paid by any person who in the opinion of the
Court is responsible for the default.

(4)

Where the application is presented to the Court by -

(a)

any applicant under section 346(1)(e), the Court may in the winding-up order or by any
subsequent order confirm all or any of the proceedings in the voluntary winding-up; or

(b)

any member under that section, the Court shall satisfy itself that the rights of the member
will be prejudiced by the continuation of a voluntary winding-up.

(5)

The Court shall not grant a final winding-up order in the case of a company or other body
corporate which is already being wound up by order of Court within the Republic.

348.

Commencement of winding-up by Court
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A winding-up of a company by the Court shall be deemed to commence at the time of the
presentation to the Court of the application for the winding-up.

VOLUNTARY WINDING-UP

349.

Circumstances under which company may be wound up voluntarily

A company, not being an external company, may be wound up voluntarily if the company
has by special resolution resolved that it be so wound up.
[S. 349 substituted by s. 18 of Act 83/81]

350.

(1)

Members’ voluntary winding-up and security
A voluntary winding-up of a company shall be a members’ voluntary winding-up if the
resolution contemplated in section 349 so states, but such a resolution shall be of no force
and effect unless -

(a)

it has been registered in terms of section 200; and

(b)

prior to the registration thereof -

(i) security has been furnished to the satisfaction of the Master for the payment of the debts
of the company within a period not exceeding twelve months from the commencement of
the winding-up of the company; or

(ii) the Master has dispensed with the furnishing of such security on production to him of -

(aa)

a sworn statement by the directors of the company that it has no debts; and

(bb)

a certificate by the auditor of the company that to the best of his knowledge
and belief and according to the records of the company, it has no debts.

[Subs. (1) substituted by s. 19 of Act 83/81]

(2)

The costs incurred in furnishing the security referred to in paragraph (b) of subsection (1)
may be recovered from the company concerned.
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(3)

Unless otherwise provided, in a members’ voluntary winding-up the liquidator may
without the sanction of the Court exercise all powers by this Act given to the liquidator in
a winding-up by the Court, subject to such directions as may be given by the company in
general meeting.

351.

(1)

Creditors’ voluntary winding-up
A voluntary winding-up of a company shall be a creditors’ voluntary winding-up if the
resolution contemplated in section 349 so states, but such a resolution shall be of no force
and effect unless it has been registered in terms of section 200.

[Subs. (1) substituted by s. 20 of Act 83/81]

(2)

Unless otherwise provided, in a creditors’ voluntary winding-up the liquidator may
without the sanction of the Court exercise all powers by this Act given to the liquidator in
a winding-up by the Court subject to such directions as may be given by the creditors.

352.

(1)

Commencement of voluntary winding-up

A voluntary winding-up of a company shall commence at the time of the registration in
terms of section 200 of the special resolution authorizing the winding-up.

(2)

The Registrar shall forthwith after the registration by him of a special resolution referred
to in subsection (1), transmit a copy thereof to the Master.

[S. 352 substituted by s. 21 of Act 83/81]

353.

(1)

Effect of voluntary winding-up on status of company and on directors

A company which is being wound up voluntarily shall, notwithstanding anything
contained in its articles, remain a corporate body and retain all its powers as such, but
shall from the commencement of the winding-up cease to carry on its business except in
so far as may be required for the beneficial winding-up thereof.

(2)

As from the commencement of a voluntary winding-up all the powers of the directors of
the company concerned shall cease except in so far as their continuance is sanctioned -

(a)

by the liquidator or the creditors in a creditors’ voluntary winding-up; or
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(b)

by the liquidator or the company in general meeting in a members’ voluntary winding-up.

GENERAL PROVISIONS AFFECTING ALL WINDINGS-UP

354.

(1)

Court may stay or set aside winding-up

The Court may at any time after the commencement of a winding-up, on the application
of any liquidator, creditor or member, and on proof to the satisfaction of the Court that all
proceedings in relation to the winding-up ought to be stayed or set aside, make an order
staying or setting aside the proceedings or for the continuance of any voluntary windingup on such terms and conditions as the Court may deem fit.

(2)

The Court may, as to all matters relating to a winding-up, have regard to the wishes of the
creditors or members as proved to it by any sufficient evidence.

355.

Notice to creditors or members in review by Court in winding-up, and no re-opening of

confirmed account

(1)

In any review by the Court of any matter under the winding-up of a company where the
general body of creditors, members or contributories is affected, notice to the liquidator
shall be notice to them.

(2)

The Court shall not authorize the re-opening of any duly confirmed account or plan of
distribution or of contribution otherwise than as is provided in section 408.

356.

(1)

Notice of winding-up of company

The Master shall upon receipt of a copy of any winding-up order of any company lodged
with him give notice of such winding-up in the Gazette.

(2)

Any company which has passed a special resolution under section 349 for its voluntary
winding-up, shall within 28 days after the registration of that resolution in terms of
section 200 -

(a)

lodge with the Master a certified copy of the resolution concerned, together with -
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(i) in the case of a members’ voluntary winding-up if any further resolution nominating a
person or persons for appointment as liquidator or liquidators of the company has been
passed, a certified copy of that resolution; or
(ii) in the case of a creditors’ voluntary winding-up, two certified copies of the statement
referred to in section 363(1); and

(b)

give notice of the voluntary winding-up of the company in the Gazette.

[Subs. (2) substituted by s. 22 of Act 83/81 and amended by s. 12 of Act 70/84]

(3)

Any company which fails to comply with any provision of subsection (2) and every
director or officer thereof who knowingly authorized or permitted such failure, shall be
guilty of an offence.

357.

(1)

Notice of winding-up to certain officials and their duties thereanent

A copy of every winding-up order, whether provisional or final and of any order staying,
amending or setting such order aside, made by the Court, shall forthwith be transmitted
by the Registrar of the Court to -

(a)

the sheriff of the province in which the registered office of the company or main office of
the body corporate is situate and to the sheriff of every province in which it appears that
the company or such body corporate owns property;

(b)

every registrar or other officer charged with the maintenance of any register under any
Act in respect of any property within the Republic which appears to be an asset of such
company;

(c)

the messenger of every magistrate’s court by the order whereof it appears that property of
such company is under attachment.

(2)

Where the assets of any such company are under four hundred rand in value, the Court
may direct that its movable assets may, upon such terms as to security as it may
determine, remain in the custody of such person as may be specified in the directions, and
in that event it shall not be necessary to transmit a copy of any order to any sheriff or
messenger.

- 15 -

(3)

A copy of every special resolution for the voluntary winding-up of any company passed
under section 349 and of every order of court amending or setting aside the proceedings
in relation to the winding-up shall, within fourteen days after the registration of the
resolution in terms of section 200 or the making of the order, be transmitted by that
company to the officers and registrars referred to in paragraphs (a), (b) and (c) of
subsection (1).

[Subs. (3) substituted by s. 23 of Act 83/81]

(4)
(a)

Any officer and registrar to whom a copy of any such order or resolution is transmitted in
terms of subsection (1) or (3) shall record such copy and note thereon the day and hour of
receipt thereof.

(b)

Any registrar and officer referred to in paragraph (b) of subsection (1) shall upon receipt
of a copy of any order or resolution referred to in subsection (1) or (3), enter a caveat in
his register accordingly.

(5)

Any company which fails to comply with any of the requirements of subsection (3) and
every director or officer of such a company who knowingly is a party to such failure,
shall be guilty of an offence.

358.

Stay of legal proceedings before winding-up order granted

At any time after the presentation of an application for winding-up and before a windingup order has been made, the company concerned or any creditor or member thereof may -

(a)

where any action or proceeding by or against the company is pending in any court in the
Republic, apply to such court for a stay of the proceedings; and

(b)

where any other action or proceeding is being or about to be instituted against the
company, apply to the Court to which the application for winding-up has been presented,
for an order restraining further proceedings in the action or proceeding,

and the court may stay or restrain the proceedings accordingly on such terms as it thinks
fit.

359.

Legal proceedings suspended and attachments void
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(1)

When the Court has made an order for the winding-up of a company or a special
resolution for the voluntary winding-up of a company has been registered in terms of
section 200 -

(a)

all civil proceedings by or against the company concerned shall be suspended until the
appointment of a liquidator; and

(b)

any attachment or execution put in force against the estate or assets of the company after
the commencement of the winding-up shall be void.

[Subs. (1) amended by s. 24 of Act 83/81]

(2)
(a)

Every person who, having instituted legal proceedings against a company which were
suspended by a winding-up, intends to continue the same, and every person who intends
to institute legal proceedings for the purpose of enforcing any claim against the company
which arose before the commencement of the winding-up, shall within four weeks after
the appointment of the liquidator give the liquidator not less than three weeks’ notice in
writing before continuing or commencing the proceedings.

(b)

If notice is not so given the proceedings shall be considered to be abandoned unless the
Court otherwise directs.

360.

(1)

Inspection of records of company being wound up

Any member or creditor of any company unable to pay its debts and being wound up by
the Court or by a creditors’ voluntary winding-up may apply to the Court for an order
authorizing him to inspect any or all of the books and papers of that company, whether in
possession of the company or the liquidator, and the Court may impose any condition it
thinks fit in granting that authority.

(2)

The provisions of subsection (1) shall not be construed as affecting any powers or rights
conferred by any law upon any department of State or any person acting under its
authority at all times to inspect or cause to be inspected, the books and papers of any
company being wound up.

361.

Custody of or control over, and vesting of property of, company
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(1)

In any winding-up by the Court all the property of the company concerned shall be
deemed to be in the custody and under the control of the Master until a provisional
liquidator has been appointed and has assumed office.

(2)

In any winding-up of any company, at all times while the office of liquidator is vacant or
he is unable to perform his duties, the property of the company shall be deemed to be in
the custody and under the control of the Master.

(3)

If for any reason it appears expedient, the Court may by the winding-up order or by any
subsequent order direct that all or any part of the property, immovable and movable
(including rights of action), belonging to the company, or to trustees on its behalf, shall
vest in the liquidator in his official capacity, and thereupon the property or the part
thereof specified in the order shall vest accordingly, and the liquidator may, after giving
such indemnity (if any) as the Court may direct, bring or defend in his official capacity
any action or other legal proceeding relating to that property, or necessary to be brought
or defended for the purpose of effectually winding-up the company and recovering its
property.

362.

Court may order directors, officers and others to deliver property to liquidator or to

pay into bank

(1)

The Court may at any time after making a winding-up order or after a special resolution
for the voluntary winding-up of a company has been registered in terms of section 200,
order any director, member, trustee, banker, agent or officer of the company concerned to
pay, deliver, convey, surrender or transfer to the liquidator of the company forthwith, or
within such time as the Court directs, any money, property or books and papers in his
hands to which the company is prima facie entitled.

[Subs. (1) substituted by s. 25 of Act 83/81]

(2)

The Court may order any director, member, purchaser or other person from whom money
is due to any company which is being wound up, to pay the same into a banking
institution registered under the Banks Act, 1965 (Act No. 23 of 1965), to be named by the
Court for the account of the liquidator instead of to the liquidator, and such order may be
enforced in the same manner as if it had ordered payment to the liquidator.
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(3)

All moneys paid into a banking institution as aforesaid in the event of a winding-up by
the Court shall be subject in all respects to the orders of the Court.

363.

(1)

Directors and others to submit statement of affairs
Where it is intended to pass a resolution for a creditors’ voluntary winding-up of a
company, the directors of that company shall make out or cause to be made out, in the
prescribed form, a statement as to the affairs of the company and lay it before the meeting
convened for the purpose of passing such a resolution.

[Subs. (1) substituted by s. 26 of Act 83/81]

(2)

Where an order for the winding-up of a company has been made by the Court -

(a)

the persons who at the time of the winding-up order were directors and officers of the
company; and

(b)

such persons who have been directors or officers of the company or who participated in
its formation, at any time within one year before the winding-up order, as may be
required to do so by the Master,

shall make out or cause to be made out, in the prescribed form, such statement as to the
affairs of the company and lodge two certified copies thereof with the Master within
fourteen days from the date of the winding-up order in question or within such extended
time as the Master or the Court may for special reasons appoint.

(3)

The Master may exempt any person referred to in subsection (2) from the obligation to
comply with the requirements of that subsection if such person satisfies him by affidavit
that he is unable to make out or cause to be made out or to verify such statement as to the
affairs of the company concerned.

(4)

The statement as to the affairs of a company referred to in subsection (1) or (2) -

(a)

shall contain such matter and be in such form as prescribed including particulars of the
company’s assets, debts, liabilities (including contingent and prospective liabilities), any
pending legal proceedings by or against it, the names, addresses and nature of the
businesses of its creditors, the security held by each of them, the dates when each of the

- 19 -

securities was given and, in the case of such a statement under subsection (2), such
further information as the Master may require; and

(b)

shall be verified by affidavit by each of the persons referred to in subsection (1) or (2) and
such verifying affidavit shall be annexed to the said statement.

(5)

The Master shall transmit a copy of any statement as to the affairs of a company lodged
with him in terms of this section to the liquidator on his appointment.

(6)

Any person shall be entitled by himself or his agent, on payment of the prescribed fee, to
inspect or apply for a copy of or an extract from any statement as to the affairs of a
company lodged with the Master in pursuance of this section.

(7)

Any person who is required to make or cause to be made any statement as to the affairs of
a company in terms of this section, shall be paid by the Master, out of the assets of the
company, such costs and expenses incurred by him in respect of the preparation and
making of such statement as the Master may consider reasonable.

(8)

Any person who fails to comply with any requirement of subsection (1), (2) or (4) shall
be guilty of an offence.

363A.

Change of address by directors and secretaries and certain former directors and
secretaries

(1)

Any person who is a director or secretary of a company which is being wound up and
who, after the winding-up of such company has commenced but before the liquidator’s
final account has in terms of section 408 been confirmed, changes his residential or postal
address, shall notify the liquidator by registered post of his new residential or postal
address within fourteen days after such change, or, if the liquidator has not been
appointed on the date of such change, within fourteen days after the appointment of the
liquidator.

(2)

Any person who fails to comply with any requirement of subsection (1) shall be guilty of
an offence.

(3)

Whenever at the trial of any person charged with an offence referred to in subsection (2)
it is proved that such person is a director or secretary of a company which is being wound
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up and that he has changed his residential or postal address after the winding-up of that
company has commenced and that the liquidator has no written record of such change, it
shall be presumed, unless the contrary is proved, that he did not notify the liquidator of
such change.
[S. 363A inserted by s. 8 of Act 84/80]

364.

Master to summon first meetings of creditors and members and purpose thereof

(1)

As soon as may be after a final winding-up order has been made by the Court or a special
resolution for a creditors’ voluntary winding-up of a company has been registered in
terms of section 200, the Master shall summon -

(a)

a meeting of the creditors of the company for the purpose of -

(i)

considering the statement as to the affairs of the company lodged with the Master
under section 363;

(ii)

the proof of claims against the company; and

(iii)

nominating a person or persons for appointment as liquidator or liquidators; and

(b)

a meeting of the members of the company or, in the case where the winding-up concerns
a company limited by guarantee, a meeting of the contributories in respect of that
company, for the purpose of -

(i)

considering the said statement as to the affairs of the company; and

(ii)

nominating a person or persons for appointment as liquidator or liquidators,

unless the company in general meeting, when passing a resolution provided for in section
349, has already disposed of the matters referred to in subparagraphs (i) and (ii).
[Subs. (1) amended by s. 27 of Act 83/81]

(2)

Meetings of creditors under this section shall be summoned and held as nearly as may be
in the manner provided by the law relating to insolvency, and meetings of members or
contributories in the manner prescribed by regulation: Provided that, in the case of a
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meeting of creditors, the Master may direct the company concerned or the provisional
liquidator to send a notice of such meeting by post to every creditor of the company.

365.

Offences in securing nomination as liquidator and restriction on voting at meetings

(1)

Any person who gives or agrees or offers to give to any member, creditor or contributory
of a company any reward with a view to securing his own nomination or appointment or
to securing or preventing the nomination or appointment of any person as the company’s
liquidator, shall be guilty of an offence.

(2)
(a)

The provisions of the law relating to insolvency in respect of voting, the manner of voting
and voting by an agent at meetings of creditors, shall apply mutatis mutandis to any
meeting referred to in sections 351 and 364: Provided that in any winding-up by the court
a director or former director of a company shall have no voting right in respect of the
nomination of a liquidator on the ground of his loan account with the company or claims
for arrear salary, travelling expenses or allowances due by the company or claims paid by
such director or former director on behalf of the company.

(b)

The provisions of paragraph (a) shall mutatis mutandis apply to a person to whom a right
contemplated in the said paragraph has been ceded.

[Subs. (2) substituted by s. 27 of Act 111/76]

366.

(1)

(a)

Claims and proof of claims
In the winding-up of a company by the Court and by a creditors’ voluntary winding-up -

the claims against the company shall be proved at a meeting of creditors mutatis
mutandis in accordance with the provisions relating to the proof of claims against an
insolvent estate under the law relating to insolvency;

(b)

a secured creditor shall be under the same obligation to set a value upon his security as if
he were proving his claim against an insolvent estate under the law relating to
insolvency, and the value of his vote shall be determined in the same manner as is
prescribed under that law;
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(c)

a secured creditor and the liquidator shall, where the company is unable to pay its debts,
have the same right respectively to take over the security as a secured creditor and a
trustee would have under the law relating to insolvency.

(2)

The Master may, on the application of the liquidator, fix a time or times within which
creditors of the company are to prove their claims or otherwise be excluded from the
benefit of any distribution under any account lodged with the Master before those debts
are proved.

LIQUIDATORS

367.

Appointment of liquidator

For the purpose of conducting the proceedings in a winding-up of a company the Master
shall appoint a liquidator or liquidators as hereinafter provided.

368.

Appointment of provisional liquidator

As soon as a winding-up order has been made in relation to a company, or a special
resolution for a voluntary winding-up of a company has been registered in terms of
section 200, the Master may, in accordance with policy determined by the Minister,
appoint any suitable person as provisional liquidator of the company concerned, who
shall give security to the satisfaction of the Master for the proper performance of his or
her duties as provisional liquidator and who shall hold office until the appointment of a
liquidator.
[S. 368 substituted by s. 28 of Act 83/81 and s. 16 of Act 16/2003]

369.

(1)

Determination of person to be appointed liquidator
In the case of a members’ voluntary winding-up of a company, the Master shall, subject
to the provisions of section 370, appoint the persons nominated by the company in the
resolution referred to in section 356(2)(a)(i) as liquidator or liquidators of the company
concerned.
[Subs. (1) amended by s. 29 of Act 83/81]

(2)
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(a)

In the case of a creditors’ voluntary winding-up and a winding-up by the Court of a
company, the Master shall, subject to the provisions of section 370, appoint the persons or
persons nominated by any meetings referred to in section 364 as liquidator or liquidators
of the company concerned, if the same person or persons have been nominated by the said
meetings.
[Para. (a) amended by s. 29 of Act 83/81]

(b)

If the said meetings have nominated different persons, the Master shall, subject to the
provisions of section 370, decide the difference and appoint all or any of the persons so
nominated, as he thinks fit, as liquidator or liquidators of the company concerned.

370.

(1)

Master may decline to appoint nominated person as liquidator

If a person who has been nominated as liquidator by meetings of creditors and members
or contributories of a company was not properly nominated or is disqualified from being
nominated or appointed as liquidator under section 372 or 373 or has failed to give within
a period of seven days as from the date upon which he was notified that the Master had
accepted his nomination or within such further period as the Master may allow, the
security mentioned in section 375(1) or, if in the opinion of the Master the person
nominated as liquidator should not be appointed as liquidator of the company concerned,
the Master shall give notice in writing to the person so nominated that he declines to
accept his nomination or to appoint him as liquidator and shall in that notice state his
reason for declining to accept his nomination or to appoint him: Provided that if the
Master declines to accept the nomination for appointment as liquidator because he is of
the opinion that the person nominated should not be appointed as liquidator, it shall be
sufficient if the Master states, in that notice, as such reason, that he is of the opinion that
the person nominated should not be appointed as liquidator of the company concerned.

(2)
(a)

When the Master has so declined to accept the nomination of any person or to appoint
him as liquidator or the Minister has under section 371(3) set aside the appointment of a
liquidator, the Master shall convene meetings of creditors and members or contributories
of the company concerned for the purpose of nominating another person for appointment
as liquidator in the place of the person whose nomination as liquidator the Master has
declined to accept or whom the Master has declined to appoint or whose appointment has
been so set aside.
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(b)

In the notice convening the said meetings the Master shall state that he has declined to
accept the nomination for appointment as liquidator of the person previously nominated
or to appoint the person so nominated and the reasons therefor, subject to the proviso to
subsection (1), or that the appointment of the person previously appointed as liquidator
has been set aside by the Minister, as the case may be, and that meetings are convened for
the purpose of nominating another person for appointment as liquidator.

(c)

The Master shall post a copy of such notice to every creditor whose claim against the
company was previously proved and admitted.

(d)

The meetings referred to in paragraph (a) shall be deemed to be continuations of the first
meetings of creditors, members or contributories or of the meetings referred to in sections
350 and 364.

(3)

If the Master again declines for any reason mentioned in subsection (1) to accept the
nomination for appointment as liquidator by the meetings mentioned in subsection (2), or
to appoint a person so nominated, he shall -

(a)

act in accordance with the provisions of subsection (1); and

(b)

if the person so nominated was nominated as sole liquidator or if all the persons so
nominated have not been appointed by him or her, appoint, in accordance with the policy
determined by the Minister, as liquidator or liquidators of the company concerned any
other person or persons not disqualified from being liquidator of that company.
[Para. (b) substituted by s. 4 of Act 22/2005]

371.

(1)

Remedy of aggrieved persons

Any person aggrieved by the appointment of a liquidator or the refusal of the Master to
accept the nomination of a liquidator or to appoint a person nominated as a liquidator,
may within a period of seven days from the date of such appointment or refusal request
the Master in writing to submit his reasons for such appointment or refusal to the
Minister.

(2)

The Master shall within seven days of the receipt by him of the request referred to in
subsection (1) submit to the Minister, in writing, his reasons for such appointment or
refusal together with any relevant documents, information or objections received by him.
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(3)

The Minister may, after consideration of the reasons referred to in subsection (2) and any
representations made in writing by the person who made the request referred to in
subsection (1) and of all relevant documents, information or objections submitted to him
or the Master by any interested person, confirm, uphold or set aside the appointment or
the refusal by the Master and, in the event of the refusal by the Master being set aside,
direct the Master to accept the nomination of the liquidator concerned and to appoint him
as liquidator of the company concerned.

(4)

……….

[Subs. (4) deleted by s. 49 of Act 88/96]

372.

Persons disqualified from appointment as liquidator

(1)

No person shall be qualified for nomination or appointment as the liquidator of a
company, if he is -

(a)

an insolvent;

(b)

a minor or any other person under legal disability;

(c)

a person declared under section 373 to be incapable of being appointed as a liquidator,
while he remains so incapable;

(d)

a person removed from an office of trust by the Court on account of misconduct or a
person who is the subject of any order under this Act disqualifying him from being a
director;

(e)

a corporate body;

(f)

any person who has at any time been convicted (whether in the Republic or elsewhere) of
theft, fraud, forgery or uttering a forged document or perjury and has been sentenced
therefor to imprisonment without the option of a fine or to a fine exceeding twenty rand;

(g)

any person who has by means of any misrepresentation or any reward, whether directly or
indirectly induced or attempted to induce any person to vote for him in the nomination of
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a liquidator or to effect or assist in effecting his nomination or appointment as liquidator
of any company;

(h)

a person who does not reside in the Republic;

(i)

any person who at any time during a period of twelve months immediately preceding the
winding-up of a company acted as a director, officer or auditor of that company; and

(j)

any agent authorized specially or under a general power of attorney to vote for or on
behalf of a creditor at a meeting of creditors of the company concerned and acting or
purporting to act under such special authority or general power of attorney:

Provided that the provisions of paragraph (i) shall not apply to an auditor in the case of
the voluntary winding-up of the company concerned by the members as contemplated in
section 350.
[S. 372 amended by s. 28 of Act 64/77]

373.

Persons disqualified by Court from being appointed or acting as liquidators

The Court may, on the application of any interested person, declare any person proposed
to be appointed or appointed as liquidator, to be disqualified from holding office, and, if
he has been appointed, may remove him from office, and may, if it thinks fit, declare him
incapable for life or for such period as it may determine of being appointed as a liquidator
under this Act -

(a)

if he has accepted or offered or agreed to accept or solicited from any auctioneer, agent
or other person employed on behalf of a company in liquidation, any share of the
commission or remuneration of such auctioneer, agent or person or any other benefit; or

(b)

if he has, in order to obtain or in return for the vote of any creditor, member or
contributory, or in order to exercise any influence upon his nomination or appointment as
liquidator -

(i)

procured or been privy to the wrongful insertion or omission of the name of any
person in or from any list or schedule required by this Act; or

(ii)

directly or indirectly given or agreed to give any consideration to any person; or
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(iii)

offered or agreed with any person to abstain from investigating any transactions of or
relating to the company or of any of its directors or officers; or

(iv)

been guilty of or privy to the splitting of claims for the purpose of increasing the
number of votes.

374.

Master may appoint co-liquidator at any time

Whenever the Master considers it desirable he or she may, in accordance with policy
determined by the Minister, appoint any person not disqualified from holding the office of
liquidator and who has given security to his or her satisfaction, as a co-liquidator with the
liquidator or liquidators of the company concerned.
[S. 374 substituted by s. 17 of Act 16/2003]

375. Appointment, commencement of office and validity of acts of liquidator

(1)

When the person to be appointed to the office of liquidator of a company has been
determined and when such person has given security to the satisfaction of the Master for
the proper performance of his duties as liquidator, except where in the case of a
members’ voluntary winding-up the company concerned has resolved that no security
shall be required, the Master shall appoint him as liquidator of the company by issuing to
him a certificate of appointment.

(2)

The said certificate of appointment shall be valid throughout the Republic.

(3)

A liquidator shall be entitled to act as such from the date of his certificate of
appointment.

(4)

The acts of a liquidator shall be valid notwithstanding any defects that may afterwards be
discovered in his appointment or qualification.

(5)

Upon receipt of such certificate of appointment the liquidator shall -

(a)

within seven days after receipt thereof send a copy thereof to the Registrar under cover of
the prescribed form; and
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(b)

376.

give notice of his appointment in the Gazette.

Title of liquidator

A liquidator shall be described as the liquidator of the particular company in respect of
which he has been appointed, and not by his individual name.

377. Filling of vacancies

(1)

When a vacancy occurs in the office of liquidator, the Master shall -

(a)

in the case of a winding-up by the Court or a creditors’ voluntary winding-up, convene
meetings of creditors and members or contributories of the company concerned; and

(b)

in the case of a members’ voluntary winding-up convene or direct the company
concerned to convene a meeting of members; or

(c)

if there is a remaining liquidator or liquidators, direct him or them to convene the
meetings referred to in paragraph (a) or (b),

for the purpose of nominating a person or persons for appointment as liquidator to fill the
vacancy: Provided that if the Master is of the opinion that the remaining liquidator or
liquidators will be able to complete the winding-up, he may dispense with the
appointment of a liquidator to fill the vacancy and may direct the remaining liquidator or
liquidators to complete the winding-up.

(2)

All the provisions of this Act relating to the convening and conduct of the said meetings
and the nomination and appointment of a liquidator shall apply to the filling of a vacancy
in the office of liquidator.

(3)

Subject to the proviso to subsection (1), if for any reason a vacancy is not filled as
provided in this section, the Master may, in accordance with policy determined by the
Minister, appoint any person as provisional liquidator or as liquidator to fill such vacancy.
[Subs. (3) substituted by s. 18 of Act 16/2003]

378.

Leave of absence or resignation of liquidator
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(1)

A liquidator shall not be absent from the Republic for a period exceeding 60 days unless
-

(a)

the Master has before his departure from the Republic granted him permission in writing
to be absent; and

(b)

he complies with such conditions as the Master may think fit to impose.

[Subs. (1) substituted by s. 13 of Act 70/84]

(2)

At the request of a liquidator the Master may relieve him of his office or direct him to
resign, upon such conditions as the Master may think fit.

(3)

Every liquidator who is permitted to absent himself from the Republic for a period
exceeding 60 days or who is relieved of his office by the Master or so resigns therefrom,
shall give notice thereof in the Gazette.

[Subs. (3) substituted by s. 13 of Act 70/84]

379.

Removal of liquidator by Master and by the Court

(1)

The Master may remove a liquidator from his office on the ground -

(a)

that he was not qualified for nomination or appointment as liquidator or that his
nomination or appointment was for any other reason illegal or that he has become
disqualified from being nominated or appointed as a liquidator or has been authorized,
specially or under a general power of attorney, to vote for or on behalf of a creditor,
member or contributory at a meeting of creditors, members or contributories of the
company of which he is the liquidator and has acted or purported to act under such special
authority or general power of attorney; or

(b)

that he has failed to perform satisfactorily any duty imposed upon him by this Act or to
comply with a lawful demand of the Master or a commissioner appointed by the Court
under this Act; or

(c)

that his estate has become insolvent or that he has become mentally or physically
incapable of performing satisfactorily his duties as liquidator; or
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(d)

that the majority (reckoned in number and in value) of creditors entitled to vote at a
meeting of creditors or, in the case of a members’ voluntary winding-up, a majority of the
members of the company, or, in the case of a winding-up of a company limited by
guarantee, the majority of the contributories, has requested him in writing to do so; or

(e)

that in his opinion the liquidator is no longer suitable to be the liquidator of the company
concerned.

(2)

The Court may, on application by the Master or any interested person, remove a
liquidator from office if the Master fails to do so in any of the circumstances mentioned in
subsection (1) or for any other good cause.

380.

Notice of removal of liquidator

The Master shall give notice in the Gazette of the removal of any liquidator.

381.

(1)

Control of Master over liquidators

The Master shall take cognizance of the conduct of liquidators and shall, if he has reason
to believe that a liquidator is not faithfully performing his duties and duly observing all
the requirements imposed on him by any law or otherwise with respect to the
performance of his duties, or if any complaint is made to him by any creditor, member or
contributory in regard thereto, enquire into the matter and take such action thereanent as
he may think expedient.

(2)

The Master may at any time require any liquidator to answer any enquiry in relation to
any winding-up in which such liquidator is engaged, and may, if he thinks fit, examine
such liquidator or any other person on oath concerning the winding-up.

(3)

The Master may at any time appoint a person to investigate the books and vouchers of a
liquidator.

(4)

The Court may, upon the application of the Master, order that any costs reasonably
incurred by him in performing his duties under this section be paid out of the assets of
the company or by the liquidator de bonis propriis.
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(5)

Any expenses incurred by the Master in carrying out any provision of this section shall,
unless the Court otherwise orders, be regarded as part of the costs of the winding-up of
that company.

382.

(1)

Plurality of liquidators, liability and disagreement

When two or more liquidators have been appointed they shall act jointly in performing
their functions as liquidators and shall be jointly and severally liable for every act
performed by them jointly.

(2)

Whenever two or more liquidators disagree on any matter relating to the company of
which they are liquidators, one or more of them may refer the matter to the Master who
may thereupon determine the question in issue or give directions as to the procedure to be
followed for the determination thereof.

383.

(1)

Cost and reduction of security by liquidator

The cost of giving security by a person appointed as liquidator to an amount which the
Master considers reasonable shall, subject to the provisions of section 89(1) of the
Insolvency Act, 1936 (Act No. 24 of 1936), be paid out of the assets of the company
concerned as part of the costs of liquidation thereof.

(2)

When a liquidator has in the course of the winding-up of a company accounted to the
satisfaction of the Master for any property belonging to the company, he may in writing
apply for the consent of the Master to a reduction of the security given by him and the
Master, if he is satisfied that the reduced security will suffice to indemnify the company
and the creditors and contributories thereof against any maladministration on the part of
the liquidator in respect of the remaining property belonging to the company, may
consent wholly or in part to such reduction.

384.

(1)

Remuneration of liquidator

In any winding-up a liquidator shall be entitled to reasonable remuneration for his
services to be taxed by the Master in accordance with the prescribed tariff of
remuneration: Provided that, in the case of a members’ voluntary winding-up, the
liquidator’s remuneration may be determined by the company in general meeting.
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(2)

The Master may reduce or increase such remuneration if in his opinion there is good
cause for doing so, and may disallow such remuneration either wholly or in part on
account of any failure or delay by the liquidator in the discharge of his duties.

(3)

No person who employs or is a fellow employee or in the ordinary employment of the
liquidator, shall be entitled to receive any remuneration out of the assets of the company
concerned for services rendered in the winding-up thereof and no liquidator shall be
entitled either by himself or his partner to receive out of the assets of the company any
remuneration for his services except the remuneration to which he is entitled under this
Act.

385.

(1)

Certificate of completion of duties by liquidator and cancellation of security

When a liquidator of a company has performed all the duties prescribed by this Act and
complied with all the requirements of the Master, he may apply in writing to the Master
for a certificate to that effect.

(2)

The Master shall, when he issues the said certificate, additionally state therein that he
consents to the reduction of the security by the liquidator to a stated amount or to its
cancellation.
Powers of Liquidators

386.

General powers

(1)

The liquidator in any winding-up shall have power -

(a)

to execute in the name and on behalf of the company all deeds, receipts and other
documents, and for that purpose to use the company’s seal;

(b)

to prove a claim in the estate of any debtor or contributory of the company and receive
payment in full or a dividend in respect thereof;

(c)

to draw, accept, make and endorse any bill of exchange or promissory note in the name
and on behalf of the company: Provided that no liquidator shall, except with the leave of
the Court or the authority referred to in subsection (3) or (4), or for the purposes of
carrying on the business of the company in terms of subsection (4) (f) have power to
impose any additional liabilities upon the company;
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(d)

to summon any general meeting of the company or the creditors or contributories of the
company for the purpose of obtaining its or their authority or sanction with respect to any
matter or for such other purposes as he may consider necessary;

(e)

subject to the provisions of subsection (3), (4) and (5), to take such measures for the
protection and better administration of the affairs and property of the company as the
trustee of an insolvent estate may take in the ordinary course of his duties and without the
authority of a resolution of creditors.

(2)

Subject to the consent of the Master, a liquidator may, at any time before a general
meeting contemplated in subsection (1) (d) is convened for the first time, terminate any
lease in terms of which the company is the lessee of movable or immovable property.

[Subs. (2) substituted by s. 9 of Act 84/80]

(2A)

At any time before a general meeting contemplated in subsection (1) (d) is convened for
the first time the liquidator shall, if satisfied that any movable or immovable property of
the company ought forthwith to be sold, recommend to the Master in writing
accordingly, stating his reasons for such recommendation.

[Subs. (2A) inserted by s. 9 of Act 84/80]

(2B)

The Master may thereupon authorize the sale of such property or any portion thereof on
such conditions and in such manner as he may determine: Provided that if such property
or a portion thereof is subject to a preferential right, the Master shall not authorize the
sale of such property or portion unless the person entitled to such preferential right has
given his consent thereto in writing.

[Subs. (2B) inserted by s. 9 of Act 84/80]

(3)

The liquidator of a company -

(a)

in a winding-up by the Court, with the authority granted by meetings of creditors and
members or contributories or on the directions of the Master given under section 387;

(b)

in a creditors’ voluntary winding-up, with the authority granted by a meeting of creditors;
and
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(c)

in a members’ voluntary winding-up, with the authority granted by a meeting of
members,

shall have the powers mentioned in subsection (4).

(4)

The powers referred to in subsection (3) are -

(a)

to bring or defend in the name and on behalf of the company any action or other legal
paroceeding of a civil nature, and, subject to the provisions of any law relating to criminal
procedure, any criminal proceedings: Provided that immediately upon the appointment of
a liquidator and in the absence of the authority referred to in subsection (3), the Master
may authorize, upon such terms as he thinks fit, any urgent legal proceedings for the
recovery of outstanding accounts;

(b)

to agree to any reasonable offer of composition made to the company by any debtor and
to accept payment of any part of a debt due to the company in settlement thereof or to
grant an extension of time for the payment of any such debt;

(c)

to compromise or admit any claim or demand against the company, including an
unliquidated claim;

(d)

except where the company being wound up is unable to pay its debts, to make any
arrangement with creditors, including creditors in respect of unliquidated claims;

(e)

to submit to the determination of arbitrators any dispute concerning the company or any
claim or demand by or upon the company;

(f)

to carry on or discontinue any part of the business of the company in so far as may be
necessary for the beneficial winding-up thereof: Provided that, if he considers it
necessary, the liquidator may carry on or discontinue any part of the business of the
company concerned before he has obtained the leave of the Court or the authority referred
to in subsection (3), but shall not in that event be entitled, as between himself and the
creditors or contributories of the company, to include the cost of any goods purchased by
him in the costs of the winding-up of the company unless such goods were necessary for
the immediate purpose of carrying on the business of the company and there are funds
available for payment of the cost of such goods after providing for the costs of windingup;
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(g)

to exercise mutatis mutandis the same powers as are by sections 35 and 37 of the
Insolvency Act, 1936, (Act No. 24 of 1936), conferred upon a trustee under that Act, on
the like terms and conditions as are therein mentioned: Provided that the powers
conferred by section 35 aforesaid, shall not be exercised unless the company is unable to
pay its debts;

(h)

to sell any movable and immovable property of the company by public auction, public
tender or private contract and to give delivery thereof;

(i)

to perform any act or exercise any power for which he is not expressly required by this
Act to obtain the leave of the Court.

(5)

In a winding-up by the Court, the Court may, if it deems fit, grant leave to a liquidator to
raise money on the security of the assets of the company concerned or to do any other
thing which the Court may consider necessary for winding up the affairs of the company
and distributing its assets.

(6)

387.

(1)

The Master may restrict the powers of a provisional liquidator.
Exercise of liquidator’s powers in winding-up by Court

Subject to the provisions of this Act, the liquidator of a company which is being wound
up by the Court, shall, in the administration of the assets of the company, have regard to
any directions that may be given by resolution of the creditors or members or
contributories of the company at any general meeting.

(2)

In regard to any matter which has been submitted by the liquidator for the directions of
creditors and members or contributories in general meeting, but as to which no directions
have been given or as to which there is a difference between the directions of creditors
and members or contributores, the liquidator may apply to the Master for directions and
the Master may give or refuse to give directions as he may deem fit.

(3)

Where the Master has refused to give directions as aforesaid or in regard to any other
particular matter arising under the winding-up, the liquidator may apply to the Court for
directions.
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(4)

Any person aggrieved by any act or decision of the liquidator may apply to the Court after
notice to the liquidator and thereupon the Court may make such order as it thinks just.

388.

Court may determine questions in voluntary winding-up

(1)

Where a company is being wound up voluntarily, the liquidator or any member or
creditor or contributory of the company may apply to the Court to determine any question
arising in the winding-up or to exercise any of the powers which the Court might exercise
if the company were being wound up by the Court.

(2)

The Court may, if satisfied that the determination of any such question or the exercise of
any such power will be just and beneficial, accede wholly or partly to the application on
such terms and conditions as it may determine, or make such other order on the
application as it thinks fit.

389.

Exercise of power to make arrangement and the binding of dissentient creditors

(1)

Any arrangement entered into between a company able to pay its debts and about to be or
in the course of being wound up and its creditors shall, subject to the provisions of
subsection (2), be binding on the company if sanctioned by a special resolution of
members and on the creditors of the company if acceded to by three-fourths in number
and value of such creditors.

(2)

Any such creditor or member may, within three weeks from the completion of the
arrangement, bring the same under review by the Court, and the Court may amend, vary,
set aside or confirm the arrangement as it thinks just.

390.

Exercise of power of liquidator in voluntary winding-up to accept shares for assets of

company

(1)

Where a company is proposed to be or is being wound up voluntarily and the whole or
part of its business or property is proposed to be transferred or sold to another company,
whether registered under this Act or not (in this section called the transferee company),
the liquidator of the first-mentioned company (in this section called the transferor
company) may, with the sanction of a special resolution of that company, conferring
either a general authority on the liquidator or an authority in receipt of any particular
arrangement, receive in compensation or part compensation for the transfer or sale,
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shares, policies or other like interests in the transferee company, for distribution among
the members of the transferor company, or may enter into any other arrangement,
whereby the members of the transferor company may, in lieu of receiving cash, shares,
policies or other like interests, or in addition thereto, participate in the profits of or
receive any other benefit from the transferee company: Provided that, in the case of a
creditors’ voluntary winding-up, the powers of the liquidator conferred by this section
shall not be exercised save with the consent of three-fourths in number and value of the
creditors present or represented at a meeting called by him for that purpose and of which
not less than fourteen days’ notice has been given, or with the sanction of the Court.

(2)

Any sale or arrangement in pursuance of this section shall be binding on the members of
the transferor company.

(3)

If any member of the transfer company who did not vote in favour of the special
resolution, expresses his dissent therefrom in writing addressed and delivered to the
liquidator or left at the registered office of the company within seven days after the
passing of the resolution, he may require the liquidator either to abstain from carrying the
resolution into effect or to purchase his interest at a price to be determined by agreement
or by arbitration in the manner provided by this section.

(4)

If the liquidator elects to purchase such member’s interest, the purchase money shall be
paid before the company is dissolved and be raised by the liquidator in such manner as
may be determined by special resolution of the company concerned.

(5)

A special resolution shall not be invalid for the purposes of this section by reason that it is
passed before or concurrently with a resolution for winding-up the company or for
nominating liquidators, but if an order is made within a year of such resolution for
winding-up the company by the Court, the special resolution shall not be valid unless
sanctioned by the Court.

(6)

For the purposes of an arbitration under this section, the provisions of the Arbitration Act,
1965 (Act No. 42 of 1965), shall apply.

DUTIES OF LIQUIDATORS

391.

General duties
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A liquidator in any winding-up shall proceed forthwith to recover and reduce into
possession all the assets and property of the company, movable and immovable, shall
apply the same so far as they extend in satisfaction of the costs of the winding-up and the
claims of creditors, and shall distribute the balance among those who are entitled thereto.
Liquidator’s duty to give information to Master

392.

Every liquidator shall give the Master such information and such access to and facilities
for inspecting the books and documents of the company and generally such aid as may be
requisite for enabling that officer to perform his duties under this Act.
393. Liquidator’s duty to keep records and inspection thereof

(1)

Immediately after his appointment a liquidator shall open a book or other record wherein
he shall enter from time to time a statement of all moneys, goods, books, accounts and
other documents received by him on behalf of the company.

(2)

The Master may at any time in writing require the liquidator to produce any such book or
record for inspection.

(3)

Any creditor or contributory may, subject to the control of the Master, at all reasonable
times personally or by his agent inspect any such book or record.

394.

Banking accounts and investments

(1)

The liquidator of a company -

(a)

shall open a current account from which amounts are withdrawable by cheque in the
name of the company in liquidation with a banking institution registered under the Banks
Act, 1965 (Act No. 23 of 1965), within the Republic, and shall from time to time deposit
therein to the credit of the company all moneys received by him on its behalf;

(b)

may open a savings account in the name of such company with such a banking institution,
a mutual building society registered under the Mutual Building Societies Act, 1965 (Act
No. 24 of 1965), or a building society registered under the Building Societies Act, 1986
(Act No. 82 of 1986), within the Republic, and may transfer thereto moneys deposited in
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the account referred to in paragraph (a) and not immediately required for the payment of
any claim against such company;

(c)

may place moneys deposited in the account referred to in paragraph (a) and not
immediately required for the payment of any claim against such company, on interestbearing deposit with such banking institution, mutual building society or building society
within the Republic;

(d)

shall not withdraw any money from any account referred to in paragraph (b) or (c)
otherwise than by way of a transfer to the said current account.
[Subs. (1) substituted by s. 6 of Act 63/88]

(2)

Whenever required by the Master to do so, the liquidator shall in writing notify the
Master of the banking institution or building society and the office, branch office or
agency thereof with which he has opened an account referred to in subsection (1), and
furnish the Master with a bank statement or other sufficient evidence of the state of the
account.

(3)

A liquidator shall not transfer any such account from any such office, branch office or
agency to any other such office, branch office or agency except after written notice to the
Master.

(4)

All cheques or orders drawn upon any such account shall contain the name of the payee
and the cause of payment and shall be drawn to order and be signed by the liquidator or
his duly authorized agent.

(5)

The Master and any surety for the liquidator or any person authorized by such surety shall
have the same right to information in regard to that account as the liquidator himself
possesses, and may examine all vouchers in relation thereto, whether in the possession of
the banking institution or building society or of the liquidator.

(6)

The Master may, after notice to the liquidator, in writing direct the manager of any office,
branch office or agency with which an account referred to in subsection (1) has been
opened, to pay over into the Guardians’ Fund all moneys standing to the credit of that
account at the time of the receipt, by the said manager, of that direction, and all moneys
which may thereafter be paid into that account, and the said manager shall carry out that
direction.
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(7)
(a)

Any liquidator who without lawful excuse, retains or knowingly permits his co liquidator
to retain any sum of money exceeding forty rand belonging to the company concerned
longer than the earliest day after its receipt on which it was possible for him or his coliquidator to pay the money into the bank, or uses or knowingly permits his colliquidator
to use any assets of the company except for its benefit, shall, in addition to any other
penalty to which he may be liable, be liable to pay to the company an amount not
exceeding double the sum so retained or double the value of the assets so used.

(b)

The amount which the liquidator is so liable to pay, may be recovered by action in any
competent court at the instance of the co-liquidator, the Master or any creditor or
contributory.

395.

(1)

Liquidator’s duties as to contributories
In the case of a winding-up by the Court or of a creditors’ voluntary winding-up of a
company, the liquidator shall, if necessary, settle a list of contributories.

(2)

A past member of a company limited by guarantee shall not be liable to contribute to its
assets unless -

(a)

at the commencement of the winding-up there is unsatisfied debt or liability of the
company contracted before he ceased to be a member; and

(b)

it appears to the liquidator that the present members are unable to satisfy the contributions
required to be made by him in pursuance of this Act.

396.

(1)

Notices to contributories and objections

As soon as the liquidator has settled the list of contributories, he shall send a notice to
every person included in the list, stating that fact and the extent of the liability of that
person.

(2)

Any person who objects to his inclusion in the list, shall be entitled within fourteen days
from the date of the notice to file an objection with the liquidator in the form of an
affidavit giving full reasons why he should not be included in the list.
- 41 -

(3)

The liquidator may accept the objection and amend the list of contributories or he may
reject such objection and shall, if the objection is rejected, notify the person concerned
accordingly by registered post.

(4)

A person whose objection has been rejected, shall be entitled, within fourteen days from
the date of the notice provided for in subsection (3), to apply to the Master for a ruling as
to whether his name should be included in the list, and the Master shall direct the
liquidator to include his name in or to exclude it from the said list.

397.

Recovery of contributions and nature of liability

(1)
(a)

A liquidator shall proceed to recover from the contributories a proportion of or the full
amount of their liability as may be required from time to time, taking into consideration
the probability that some of the contributories may partly or wholly fail to pay the amount
demanded from them.

(b)

In the event of the death of any contributory or the insolvency of his estate, the liquidator
may recover the contribution from the estate concerned.

(2)
(a)

The liability for the payment of any amount by a contributory to the company shall be a
debt due by him to the company as from the date on which the amount was demanded
from him by the liquidator.

(b)

A contributory shall not be entitled to set off against his liability any amount due to him
by the company in respect of dividends, profits or directors’ remuneration.

398.

Adjustment of rights of contributories inter se

The liquidator shall adjust the rights of the contributories among themselves, and
distribute any surplus among the persons entitled thereto.

399. Evidence as to contributions and contributories
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(1)

A letter of demand by the liquidator to a contributory for the payment of a contribution
shall be prima facie evidence that the amount thereby appearing to be due, is due.

(2)

All books and papers of the company and of the liquidator shall, as between the
contributories and the company, be prima facie evidence of the truth of all matters therein
recorded.

400.

(1)

Liquidator’s duty to expose offences and to report thereon

A liquidator shall examine the affairs and transactions of the company before its windingup in order to ascertain -

(a)

whether any of the directors and officers or past directors and officers of the company
have contravened or appear to have contravened any provision of this Act or have
committed or appear to have committed any other offence; and

(b)

in respect of any of the persons referred to in paragraph (a), whether there are or appear to
be any grounds for an order by the Court under section 219 disqualifying a director from
office as such.

(2)

A liquidator shall, before lodging his final account with the Master, submit to him a
report containing full particulars of any such contraventions or offences, suspected
contraventions or offences and any such ground which he has ascertained.

(3)
(a)

Any report submitted to the Master under subsection (2) shall be confidential and shall
not be available for inspection by any person.

(b)

If any such report contains particulars of contraventions or offences committed or
suspected to have been committed or of any of the said grounds, the Master shall
forthwith transmit a copy thereof to the Director of Public Prosecutions concerned.
[Para. (b) amended by s. 5 of Act 20/2004]

(4)

A liquidator shall conduct such further investigation and shall render such assistance in
connection with any prosecution or contemplated prosecution as the Master or the
Director of Public Prosecutions may require.
[Subs. (4) amended by s. 5 of Act 20/2004]
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401. Director of Public Prosecutions may make application to Court for disqualification of
director

When an Director of Public Prosecutions, upon receipt of the report referred to in section
400(3)(b) and after such further enquiry as he may deem fit, is satisfied that there are
grounds for an application to the Court for an order in terms of section 219, he may make
such application to the Court.
[S. 401 amended by s. 5 of Act 20/2004]
402. Liquidator’s duty to present report to creditors and contributories
Except in the case of a members’ voluntary winding-up, a liquidator shall, as soon as
practicable and, except with the consent of the Master, not later than three months after
the date of his appointment, submit to a general meeting of creditors and contributories of
the company concerned a report as to the following matters:

(a)

the amount of capital issued by the company and the estimated amount of its
assets and liabilities;

(b)

if the company has failed, the causes of the failure;

(c)

whether or not he has submitted or intends to submit to the Master a report under
section 400(2);

(d)

whether or not any director or officer or former director or officer appears to be
personally liable for damages or compensation to the company or for any debts or
liabilities of the company as provided in this Act;

(e)

any legal proceedings by or against the company which may have been pending
at the date of the commencement of winding-up or which may have been or may
be instituted;

(f)

whether or not further enquiry is in his opinion desirable in regard to any matter
relating to the promotion, formation or failure of the company or the conduct of
its business;
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(g)

whether or not the company has kept the accounting records required by section
284, and, if not, in what respects the requirements of that section have not been
complied with;

(h)

the progress and prospects of the winding-up; and

(i)

any other matter which he may think fit or in regard to which he may desire the
directions of the creditors or the contributories.

403.

Liquidator’s duty to file liquidation and distribution account

(1)
(a)

Every liquidator shall, unless he receives an extension of time as hereinafter provided,
frame and lodge with the Master not later than six months after his appointment an
account of his receipts and payments and a plan of distribution or, if there is a liability
among creditors and contributories to contribute towards the costs of the winding-up, a
plan of contribution apportioning their liability.

(b)

If the final account lodged under paragraph (a) is not a final account, the liquidator shall
from time to time and as the Master may direct, but at least once in every period of six
months (unless he receives an extension of time), frame and lodge with the Master a
further account and plan of distribution: Provided that the Master may at any time and in
any case where the liquidator has funds in hand, which ought in the opinion of the Master
to be distributed or applied towards the payment of debts, direct the liquidator in writing
to frame and lodge with him an account and plan of distribution in respect of such funds
within a period specified.

(2)

Any account shall be lodged in duplicate in the prescribed form, shall be fully supported
by vouchers, including liquidator’s bank statements or certified extracts from his bank
and building society accounts showing all deposits and withdrawals, and shall be verified
by an affidavit in the prescribed form.

404.

(1)

Master may grant extension of time for lodging account

If any liquidator is unable to lodge an account with the Master under section 403 he shall
before the expiration of any relevant period prescribed under that section -

- 45 -

(a)

make and lodge with the Master an affidavit stating the reasons why he is not able to
lodge an account, the amount of funds in hand available for distribution, a summary of
the position in respect of the winding-up, and whether he has applied for an extension of
time, and shall send a copy thereof to each creditor of the company; and

(b)

lodge with the Master written reasons for his inability to lodge the account in question
together with a statement of the grounds, if any, upon which he claims an extension of
time within which to lodge such account,

and the Master may thereupon grant such an extension of time as he may in the
circumstances think necessary.

(2)

If any liquidator fails to lodge an account with the Master as required by section 403 and
to comply with paragraphs (a) and (b) of subsection (1) of this section, the Master or any
person having an interest in the company may serve a notice on the liquidator requiring
him within two weeks after the date of the notice -

(a)

to lodge the account in question with the Master; or

(b)

to comply with the requirements of the said paragraphs (a) and (b) of the said subsection,

and the Master may, if the account has not been lodged but paragraphs (a) and (b) of the
said subsection have been complied with, grant such an extension of time as he may in
the circumstances think necessary.

(3)

Any liquidator who fails to satisfy the Master that he ought to receive an extension of
time for the lodging of any account, may, after notice to the Master and to the person
referred to in subsection (2), apply to the Court for an order granting such an extension of
time within which to lodge that account.

405.

(1)

Failure of liquidator to lodge account or to perform duties

If any liquidator fails to lodge an account with the Master as and when required by or
under this Chapter or to lodge any vouchers in support of such account or to perform any
other duty imposed upon him by this Chapter or to comply with any reasonable demand
of the Master for information or proof required by him in connection with the liquidation
of the company, the Master or any person having an interest in the company may, after
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giving the liquidator not less than two weeks’ notice, apply to the Court for an order
directing the liquidator to lodge such account or vouchers in support thereof or to perform
such duty or to comply with such demand.

(2)

The costs adjudged to the Master or to such person shall, unless ordered otherwise by the
Court, be paid by the liquidator de bonis propriis.

406.

(1)

Places for and periods of inspection of account
Every liquidator’s account shall lie open for inspection for such period, not being less
than fourteen days, as the Master may determine -

(a)

at the office of the Master; and

(b)

if the office of the Master and the registered office of the company are not situated in the
same district -

(i) at the office of the magistrate of the district in which such registered office is situated; or

(ii) if such registered office is situated in a portion of such district in respect of which an
additional or assistant magistrate permanently performs the functions of the magistrate of
the district at a place other than the seat of magistracy of that district, at the office of such
additional or assistant magistrate; and

(c)

if the company also carried on business at any other place, then also at the office of the
magistrate (including any additional or assistant magistrate) of the district or the portion
thereof in which any such other place is situate, as may be determined by the liquidator
with the approval of the Master.

(2)

The liquidator shall lodge a copy of the account with every magistrate, additional
magistrate or assistant magistrate in whose offices the account is to lie open for
inspection.

(3)

The liquidator shall give due notice in the Gazette of the places at which any such account
will lie open for inspection and shall in that notice state the period during which the
account will lie open for inspection and shall transmit by post or deliver a similar notice
to every creditor who has proved a claim against the company.
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(4)

The magistrate shall cause to be affixed in some public place in or about his office a list
of all such accounts as have been lodged in his office, showing the respective periods
during which they will lie open for inspection, and shall upon the expiry of any such
period endorse on the account in question his certificate that the account has lain open at
his office for inspection in terms of this section and transmit the account to the Master.

407.

(1)

Objections to account

Any person having an interest in the company being wound up may, at any time before
the confirmation of an account, lodge with the Master an objection to such account stating
the reasons for the objection.

(2)

If the Master is of opinion that any such objection ought to be sustained, he shall direct
the liquidator to amend the account or give such other directions as he may think fit.

(3)

If in respect of any account the Master is of the opinion that any improper charge has
been made against the assets of a company or that the account is in any respect incorrect
and should be amended, he may, whether or not any objection to the account has been
lodged with him, direct the liquidator to amend the account, or he may give such other
directions as he may think fit.

(4)
(a)

The liquidator or any person aggrieved by any direction of the Master under this section,
or by the refusal of the Master to sustain an objection lodged thereunder, may within
fourteen days after the date of the Master’s direction and after notice to the liquidator
apply to the Court for an order setting aside the Master’s decision, and the Court may on
any such application confirm the account in question or make such order as it thinks fit.

(b)

If any such direction given by the Minister under this section affects the interests of a
person who has not lodged an objection with the Master, such account as amended shall
again lie open for inspection in the manner and with the notice as prescribed in section
406, unless the person affected consents in writing to the immediate confirmation of the
account.

408.

Confirmation of account
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When an account has lain open for inspection as prescribed in section 406 and -

(a)

no objection has been lodged; or

(b)

an objection has been lodged and the account has been amended in accordance with the
direction of the Master and has again lain open for inspection, if necessary, as in section
407(4)(b) prescribed, and no application has been made to the Court within the prescribed
time to set aside the Master’s decision; or

(c)

an objection has been lodged but has been withdrawn or has not been sustained and the
objector has not applied to the Court within the prescribed time,

the Master shall confirm the account and his confirmation shall have the effect of a final
judgment, save as against such persons as may be permitted by the Court to re-open the
account after such confirmation but before the liquidator commences with the
distribution.

409. Distribution of estate

(1)

Immediately after the confirmation of any account the liquidator shall proceed to
distribute the assets in accordance therewith or to collect from the creditors and
contributories liable to contribute thereunder the amounts for which they may
respectively be liable.

(2)

The liquidator shall give notice of the confirmation of the account in the Gazette and shall
in such notice state, according to the circumstances, that a dividend is being paid or that a
contribution is to be collected and that every creditor and contributory liable to contribute
is required to pay to the liquidator the amount for which he is liable and the address at
which the contribution is to be paid.

410.

(1)

Liquidator’s duty as to receipts and unpaid dividends

The liquidator shall without delay lodge with the Master the receipts for any dividends
paid or other proof of payment thereof.

(2)

If any dividend remains unpaid for a period of two months (or such longer period as the
Master may approve) after the confirmation of the relevant account, the liquidator shall
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immediately pay the amount to the Master for deposit in the Guardians’ Fund for the
account of the creditor or member concerned.

(3)
(a)

Any failure by a liquidator to furnish the Master within the said period of two months
with a proper receipt or other proof of payment in respect of any dividend which has not
been deposited as aforesaid, shall be prima facie evidence that such dividend has been
retained by him and has not been dealt with as prescribed in this section, and the Master
may thereafter institute proceedings against the liquidator under section 405.

(b)

The Court may at the hearing of such proceedings order the liquidator to pay any such
dividend which has not been paid or deposited and in addition to pay to the Master for the
benefit of the Consolidated Revenue Fund an amount equal to the amount of such
dividend.

(4)

Any creditor or member of a company entitled to any dividend may, if payment thereof is
delayed, after notice to the liquidator, apply to the Court for an order compelling the
liquidator to pay that dividend to such creditor or member.

411.

Payment of money deposited with Master

Any person claiming to be entitled to any money deposited with the Master by a
liquidator under the provisions of this Act may apply to the Master for payment thereof,
and the Master may, on a certificate by the liquidator or on other sufficient evidence that
the person claiming such payment is entitled thereto, pay the amount in question to the
person concerned.

PROVISIONS AS TO MEETINGS IN WINDING-UP

412.

(1)

Meetings of creditors and members and voting at meetings of creditors

In any winding-up of a company, meetings of creditors and members or contributories
shall, save as otherwise provided in this Act, be convened and held in the following
manner:

(a)

in the case of meetings of creditors, as nearly as may be in the manner prescribed for the
holding of meetings of creditors under the law relating to insolvency; and
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(b)

in the case of meetings of members or contributories, in the manner prescribed by
regulation.

(2)

The provisions of section 52 of the Insolvency Act, 1936 (Act No. 24 of 1936), shall
mutatis mutandis apply to the right of any creditor to vote at a meeting of creditors in a
winding-up of a company.

413.

Meetings to ascertain wishes of creditors and others

Where by this Act the Court is authorized, in relation to a winding-up, to have regard to
the wishes of creditors, members or contributories -

(a)

the value of the respective creditors’ claims and the voting rights of the various members
or contributories of the company in terms of its memorandum or articles shall also be
taken into consideration; and

(b)

the Court may, if it thinks fit, for the purpose of ascertaining the wishes of such creditors,
members or contributories direct meetings of the creditors, members or contributories to
be called, held and conducted in such manner as it directs, and may appoint a person to
act as chairman of any such meeting and to report the result thereof to the Court.

414.

(1)

Duty of directors and officers to attend meetings

In any winding-up of a company unable to pay its debts, every director and officer of the
company shall -

(a)

attend the first and second meetings of creditors of the company, including any such
meeting which is adjourned, unless the Master or the officer presiding or to preside at any
such meeting has, after consultation with the liquidator, authorized him in writing to
absent himself from that meeting;

(b)

attend any subsequent meeting or adjourned meeting of creditors of the company which
the liquidator has in writing required him to attend.

(2)

The Master or officer who is to preside at any meeting of creditors, may subpoena any
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(a)

who is known or on reasonable grounds believed to be or to have been in possession of
any property which belongs or belonged to the company or to be indebted to the
company, or who in the opinion of the Master or such other officer may be able to give
material information concerning the company or its affairs, in respect of any time before
or after the commencement of the winding-up, to appear at such meeting which has been
adjourned, for the purpose of being interrogated; or

(b)

who is known or on reasonable grounds believed to have in his possession or custody or
under his control any book or document containing any such information as is referred to
in paragraph (a), to produce that book or document or an extract therefrom at any such
meeting or adjourned meeting.

(3)

Any director or officer of a company who fails to comply with any provision of this
section, shall be guilty of an offence.

415.

(1)

Examination of directors and others at meetings

The Master or officer presiding at any meeting of creditors of a company which is being
wound up and is unable to pay its debts, may call and administer an oath to or accept an
affirmation from any director of the company or any other person present at the meeting
who was or might have been subpoenaed in terms of section 414(2)(a), and the Master or
such officer and any liquidator of the company and any creditor thereof who has proved a
claim against the company, or the agent of such liquidator or creditor, may interrogate the
director or person so called and sworn concerning all matters relating to the company or
its business or affairs in respect of any time, either before or after the commencement of
the winding-up, and concerning any property belonging to the company: Provided that the
Master or such officer shall disallow any question which is irrelevant or would in his
opinion prolong the interrogation unnecessarily.

(2)

In connection with the production of any book or document in compliance with a
subpoena issued under section 414(2)(b) or the interrogation of a person under subsection
(1) of this section, the law relating to privilege as applicable to a witness subpoenaed to
produce a book or document or give evidence in a magistrate’s court shall apply:
Provided that a banker at whose bank the company concerned keeps or at any time kept
an account, shall be obliged, if subpoenaed to do so under section 414(2)(b), to produce -
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(a)

any cheque in his possession which was drawn by the company within one year before
the commencement of the winding-up; or

(b)

if any cheque so drawn is not available, any record of the payment, the date of payment
and the amount of the cheque which may be available to him, or a copy of such record,
and shall, if called upon to do so, give any other information available to him in
connection with any such cheque or the account of the company.

(3)

No person interrogated under subsection (1) shall be entitled at such interrogation to
refuse to answer any question upon the ground that the answer would tend to incriminate
him or her and shall, if he or she does so refuse on that ground, be obliged to so answer at
the instance of the Master or officer presiding at such meeting: Provided that the Master
or officer presiding at such meeting may only oblige the person in question to so answer
after the Master or officer presiding at such meeting has consulted with the Director of
Public Prosecutions who has jurisdiction.
[Subs. (3) substituted by s. 10 of Act 55/2002]

(4)

The Master or officer presiding at any meeting aforesaid shall record or cause to be
recorded in the manner provided by the rules of court for the recording of evidence in a
civil case before a magistrate’s court the statement of any person giving evidence under
this section: Provided that if a person who may be required to give evidence under this
section, has made to the liquidator or his agent a statement which has been reduced to
writing, or has delivered a statement in writing to the liquidator or his agent, that
statement may be read by or read over to that person when he is called as a witness under
this section and, if then adhered to by him, shall be deemed to be evidence given under
this section.

(5)

An incriminating answer or information directly obtained, or incriminating evidence
directly derived from, an interrogation in terms of subsection (1) shall not be admissible
as evidence in criminal proceedings in a court of law against the person concerned or the
body corporate of which he or she is or was an officer, except in criminal proceedings
where the person concerned is charged with an offence relating to -

(a)

the administering or taking of an oath or the administering or making of an affirmation;

(b)

the giving of false evidence;
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(c)

the making of a false statement; or

(d)

a failure to answer lawful questions fully or satisfactorily.
[Subs. (5) substituted by s. 10 of Act 55/2002]

(6)

Any person called upon to give evidence under this section may be represented at his
interrogation by an attorney with or without counsel.

(7)

Any person other than a director or officer of the company concerned subpoenaed to
attend a meeting of creditors for the purpose of being interrogated under this section shall
be entitled to such witness fees, to be paid out of the funds of the company, as he would
be entitled to if he were a witness in civil proceedings in a magistrate’s court.

(8)

Any director or other officer of a company who is called upon to attend any meeting of
creditors held after the second meeting or an adjourned second meeting, shall be entitled
to an allowance out of the funds of the company to defray his necessary expenses in
connection with such attendance.

416.

(1)

Application of provisions of Insolvency Act, 1936

The provisions of sections 66, 67 and 68 of the Insolvency Act, 1936 (Act No. 24 of
1936), shall, in so far as they can be applied and are not inconsistent with the provisions
of this Act, mutatis mutandis apply in relation to -

(a)

any person who is in terms of section 414(1) of this Act required to attend any meeting of
a company being wound up and which is unable to pay its debts, as if such person were
an insolvent required to attend any meeting referred to in section 64 of the Insolvency
Act, 1936; and

(b)

any person subpoenaed in terms of section 414(2) of this Act to attend any meeting of the
creditors of such a company or to produce any book or document at any such meeting,

and the provisions of section 65 of the Insolvency Act, 1936, shall, in so far as they can
be applied and are not inconsistent with the provisions of this Act, mutatis mutandis apply
in relation to the production of any book or document or the interrogation of any person
under section 415 of this Act, as if such person had been subpoenaed to produce any book
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or document or were being interrogated under the said section 65 of the Insolvency Act,
1936.

(2)

In applying the said sections 66, 67 and 68 of the Insolvency Act, 1936, in terms of
subsection (1) of this section, any reference in any of the said sections or in section 64 or
65 of that Act -

(a)

to the estate of an insolvent, shall be construed as a reference to the estate of the company
concerned;

(b)

to the trustee of an insolvent estate, shall be construed as a reference to the liquidator of
such company;

(c)

to a meeting of the creditors of an insolvent, shall be construed as a reference to a meeting
of the creditors of such company;

(d)

to a creditor who has proved a claim against an insolvent estate, shall be construed as a
reference to a person who has proved a claim against such company;

(e)

to the business or affairs or property of an insolvent, shall be construed as a reference to
the business or affairs or property of such company;

(f)

to any person indebted to an insolvent estate, shall be construed as a reference to a person
indebted to such company;

(g)

to the sequestration of an insolvent estate, shall be construed as a reference to the
commencement of the winding-up of such company.

EXAMINATION OF PERSONS IN WINDING-UP

417.

(1)

Summoning and examination of persons as to affairs of company

In any winding-up of a company unable to pay its debts, the Master or the Court may, at
any time after a winding-up order has been made, summon before him or it any director
or officer of the company or person known or suspected to have in his possession any
property of the company or believed to be indebted to the company, or any person whom
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the Master or the Court deems capable of giving information concerning the trade,
dealings, affairs or property of the company.
[Subs. (1) substituted by s. 9 of Act 29/85]

(1A)

Any person summoned under subsection (1) may be represented at his attendance
before the Master or the Court by an attorney with or without counsel.
[Subs. (1A) inserted by s. 9 of Act 29/85]

(2)
(a)

The Master or the Court may examine any person summoned under subsection (1) on
oath or affirmation concerning any matter referred to in that subsection, either orally or
on written interrogatories, and may reduce his answers to writing and require him to sign
them.
[Para. (a) substituted by s. 9 of Act 29/85]

(b)

Any such person may be required to answer any question put to him or her at the
examination, notwithstanding that the answer might tend to incriminate him or her and
shall, if he or she does so refuse on that ground, be obliged to so answer at the instance of
the Master or the Court: Provided that the Master or the Court may only oblige the person
in question to so answer after the Master or the Court has consulted with the Director of
Public Prosecutions who has jurisdiction.
[Para. (b) substituted by s. 11 of Act 55/2002]

(c)

Any incriminating answer or information directly obtained, or incriminating evidence
directly derived from, an examination in terms of this section shall not be admissible as
evidence in criminal proceedings in a court of law against the person concerned or the
body corporate of which he or she is or was an officer, except in criminal proceedings
where the person concerned is charged with an offence relating to -

(i) the administering or taking of an oath or the administering or making of an affirmation;

(ii)

the giving of false evidence;

(iii)

the making of a false statement; or

(iv)

a failure to answer lawful questions fully and satisfactorily.
[Para. (c) added by s. 11 of Act 55/2002]
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(3)

The Master or the Court may require any such person to produce any books or papers in
his custody or under his control relating to the company but without prejudice to any lien
claimed with regard to any such books or papers, and the Court shall have power to
determine all questions relating to any such lien.
Subs. (3) substituted by s. 9 of Act 29/85]

(4)

If any person who has been duly summoned under subsection (1) and to whom a
reasonable sum for his expenses has been tendered, fails to attend before the Master or the
Court at the time appointed by the summons without lawful excuse made known to the
Master or the Court at the time of the sitting and accepted by the Master or the Court, the
Master or the Court may cause him to be apprehended and brought before him or it for
examination.
[Subs. (4) substituted by s. 9 of Act 29/85]

(5)

Any person summoned by the Master under subsection (1) shall be entitled to such
witness fees as he would have been entitled to if he were a witness in civil proceedings in
a magistrate’s court.
[Subs. (5) added by s. 9 of Act 29/85]

(6)

Any person who applies for an examination or enquiry in terms of this section or section
418 shall be liable for the payment of the costs and expenses incidental thereto, unless the
Master or the Court directs that the whole or any part of such costs and expenses shall be
paid out of the assets of the company concerned.
[Subs. (6) added by s. 9 of Act 29/85]

(7)

Any examination or enquiry under this section or section 418 and any application
therefore shall be private and confidential, unless the Master or the Court, either generally
or in respect of any particular person, directs otherwise.
[Subs. (7) added by s. 9 of Act 29/85]

418.

Examination by commissioners

(1)
(a)

Every magistrate and every other person appointed for the purpose by the Master or the
Court shall be a commissioner for the purpose of taking evidence or holding any enquiry
under this Act in connection with the winding-up of any company.
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(b)

The Master or the Court may refer the whole or any part of the examination of any
witness or of any enquiry under this Act to any such commissioner, whether or not he is
within the jurisdiction of the Court which issued the winding-up order.

(c)

The Master, if he has not himself been appointed under paragraph (a), the liquidator or
any creditor, member or contributory of the company may be represented at such an
examination or enquiry by an attorney, with or without counsel, who shall be entitled to
interrogate any witness: Provided that a commissioner shall disallow any question which
is irrelevant or would in his opinion prolong the interrogation unnecessarily.

(d)

The provisions of section 417(1A), (2)(b) and (5) shall apply mutatis mutandis in respect
of such an examination or enquiry.

(2)

A commissioner shall in any matter referred to him have the same powers of summoning
and examining witnesses and of requiring the production of documents, as the Master
who or the Court which appointed him, and, if the commissioner is a magistrate, of
punishing defaulting or recalcitrant witnesses, or causing defaulting witnesses to be
apprehended, and of determining questions relating to any lien with regard to documents,
as the Court referred to in section 417.

(3)

(a)

If a commissioner -

has been appointed by the Master, he shall, in such manner as the Master may direct,
report to the Master; or

(b)

has been appointed by the Court, he shall, in such manner as the Court may direct, report
to the Master and the Court,

on any examination or enquiry referred to him.

(4)

Any witness who has given evidence before the Master or the Court under section 417 or
before a commissioner under this section, shall be entitled, at his cost, to a copy of the
record of his evidence.

(5)

Any person who -
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(a)

has been duly summoned under this section by a commissioner who is not a magistrate
and who fails, without sufficient cause, to attend at the time and place specified in the
summons; or

(b)

has been duly summoned under section 417(1) by the Master or under this section by a
commissioner who is not a magistrate and who -

(i) fails, without sufficient cause, to remain in attendance until excused by the Master or
such commissioner, as the case may be, from further attendance;

(ii) refuses to be sworn or to affirm as a witness; or

(iii) fails, without sufficient cause -

(aa)

to answer fully and satisfactorily any question lawfully put to him in terms of
section 417(2) or this section; or

(bb)

to produce books or papers in his custody or under his control which he was
required to produce in terms of section 417(3) or this section,

shall be guilty of an offence.
[S. 418 substituted by s. 10 of Act 29/85]

DISSOLUTION OF COMPANIES AND OTHER BODIES CORPORATE

419.

(1)

Dissolution of companies and other bodies corporate

In any winding-up, when the affairs of a company have been completely wound up, the
Master shall transmit to the Registrar a certificate to that effect and send a copy thereof to
the liquidator.

(2)

The Registrar shall record the dissolution of the company and shall publish notice thereof
in the prescribed manner.
[Subs. (2) substituted by s. 49 of Act 24/2006]

(3)

The date of dissolution of the company shall be the date of recording referred to in
subsection (2).
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(4)

In the case of any other body corporate the certificate of the Master under subsection (1)
shall constitute its dissolution.

420.

Court may declare dissolution void

When a company has been dissolved, the Court may at any time on an application by the
liquidator of the company, or by any other person who appears to the Court to have an
interest, make an order, upon such terms as the Court thinks fit, declaring the dissolution
to have been void, and thereupon any proceedings may be taken against the company
might have been taken if the company had not been dissolved.
[S. 420 substituted by s. 10 of Act 84/80]

421. Registrar to keep a register of directors of dissolved companies

(1)

The Registrar shall establish and maintain a register of directors of companies which have
been dissolved and were unable to pay their debts, and cause to be entered therein, in
respect of each such director -

(a)

his full forenames and surname, and any former forenames and surname, his nationality,
if not South African, his occupation, his date of birth and his last known residential and
postal addresses;

(b)

the name of the company of which he was a director when such company was dissolved
for the reason that it was unable to pay its debts and, where more than one company was
dissolved at the same time, the names of those companies;

(c)

the date of his appointment as director;

(d)

the date of dissolution of the company or companies.

(2)

The liquidator shall, within fourteen days after the date of the certificate referred to in
section 419(1), send to the Registrar on a prescribed form, in duplicate, in respect of each
director of the company who was a director thereof at a date within two years before the
commencement of the winding-up, the particulars referred to in subsection (1) (a) to (d)
of this section, together with a statement as to which director, in his opinion was the
effective cause of the company being unable to pay its debts.
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(3)

The Registrar shall, under cover of a prescribed form, send to each director one copy of
the particulars furnished under subsection (2) in respect of that director, and where the
liquidator has in a statement furnished under the said subsection expressed any opinion as
to which director was the effective cause of the company being unable to pay its debts,
the Registrar shall at the same time send a copy of such statement to the director named
therein.

(4)

A director may, within one month of the date of the form referred to in subsection (3),
object, by affidavit or otherwise, to his name being entered in the register referred to in
subsection (1).

(5)

If after considering the objections made by or on behalf of a director or if a director fails
to object and the Registrar is of opinion that the name of the director should be entered in
the register, he shall inform such director accordingly.

(6)

The Registrar shall, on the expiration of one month after the date of his decision under
subsection (5) or, if an application under subsection (7) is then pending, after the
application has been disposed of and the Court has not ordered otherwise, enter the name
of the director in the register.

(7)

Any person aggrieved by the decision of the Registrar to make an entry or not to make an
entry in the register, shall be entitled, within one month of the date of such decision, to
apply to the Court for relief, and the Court shall have power to consider the merits of the
matter, to receive further evidence and to make any order it deems fit.

(8)

Any liquidator who fails to comply with the provisions of subsection (2), shall be guilty
of an offence.

(9)

The provisions of section 9 as to the inspection of documents kept by the Registrar and
extracts therefrom certified by the Registrar shall mutatis mutandis apply to the register to
be maintained by him under this section.

422.

(1)

Disposal of records of dissolved company

When any company has been wound up and is about to be dissolved, the books and
papers of the company and of the liquidator may be disposed of - 61 -

(a)

in the case of a winding-up by the Court, in such way as the Master may direct;

(b)

in the case of a members’ voluntary winding-up, in such way as the company by special
resolution may direct;

(c)

in the case of a creditors’ voluntary winding-up, in such way as the creditors may direct.

(2)

After five years from the dissolution of the company, no responsibility shall rest on the
liquidator, or any person to whom the custody of the books and papers has been
committed, by reason of the same not being forthcoming to a person claiming to be
interested therein.

PERSONAL LIABILITY OF DELINQUENT DIRECTORS AND OTHERS AND OFFENCES

423.

(1)

Delinquent directors and others to restore property and to compensate the company

Where in the course of the winding-up or judicial management of a company it appears
that any person who has taken part in the formation or promotion of the company, or any
past or present director or any officer of the company has misapplied or retained or
become liable or accountable for any money or property of the company or has been
guilty of any breach of faith or trust in relation to the company the Court may, on the
application of the Master or of the liquidator or of any creditor or member or contributory
of the company, enquire into the conduct of the promotor, director or officer concerned
and may order him to repay or restore the money or property or any part thereof, with
interest at such rate as the Court thinks just, or to contribute such sum to the assets of the
company by way of compensation in respect of the misapplication, retention, breach of
faith or trust as the Court thinks just.
[Subs. (1) substituted by s. 28 of Act 111/76]

(2)

This section shall apply notwithstanding that the offence is one for which the offender
may be criminally responsible.

424.

(1)

Liability of directors and others for fraudulent conduct of business

When it appears, whether it be in a winding-up, judicial management or otherwise, that
any business of the company was or is being carried on recklessly or with intent to
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defraud creditors of the company or creditors of any other person or for any fraudulent
purpose, the Court may, on the application of the Master, the liquidator, the judicial
manager, any creditor or member or contributory of the company, declare that any person
who was knowingly a party to the carrying on of the business in the manner aforesaid,
shall be personally responsible, without any limitation of liability, for all or any of the
debts or other liabilities of the company as the Court may direct.

(2)
(a)

Where the Court makes any such declaration, it may give such further directions as it
thinks proper for the purpose of giving effect to the declaration, and in particular may
make provision for making the liability of any such person under the declaration a charge
on any debt or obligation due from the company to him, or on any mortgage or charge or
any interest in any mortgage or charge on any assets of the company held by or vested in
him or any company or person on his behalf or any person claiming as assignee from or
through the person liable or any company or person acting on his behalf, and may from
time to time make such further orders as may be necessary for the purpose of enforcing
any charge imposed under this subsection.

(b)

For the purposes of this subsection, the expression “assignee” includes any person to
whom or in whose favour, by the directions of the person liable, the debt, obligation,
mortgage or charge was created, issued or transferred or the interest was created, but does
not include an assignee for valuable consideration given in good faith and without notice
of any of the matters on the ground of which the declaration is made.

(3)

Without prejudice to any other criminal liability incurred, where any business of a
company is carried on recklessly or with such intent or for such purpose as is mentioned
in subsection (1), every person who was knowingly a party to the carrying on of the
business in the manner aforesaid, shall be guilty of an offence.

(4)

The provisions of this section shall have effect notwithstanding that the person concerned
may be criminally liable in respect of the matters on the ground of which the declaration
is made.

425.

Application of criminal provisions of the law relating to insolvency

If any person who is or was a director or officer of a company in respect of which a
winding-up order has been granted, whether or not such order has been discharged or
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confirmed under the provisions of this Act, and which is or was unable to pay its debts,
has committed any act or made any omission in relation to any assets, books, records,
documents, business or the affairs of such company, which act or omission, if such act
had been committed or such omission had been made by a person whose estate was
sequestrated on the date upon which the winding-up of such company commenced, in
relation to his assets, books, documents, business or affairs, or those of his estate, would
have constituted an offence under the law relating to insolvency, such past or present
director or officer shall be guilty of such offence and liable on conviction to the penalties
provided therefor in the said law relating to insolvency, and all the provisions of the said
law relating to insolvency shall mutatis mutandis apply in respect of such act or omission,
the method of establishing the same, and such past or present director or officer charged
with the same.

426.

Private prosecution of directors and others

(1)

If it appears in the course of the winding-up of a company that any past or present
director, member or officer of the company has been guilty of an offence for which he is
criminally liable under this Act or, in relation to the company or the creditors of the
company, under the common law, the liquidator shall cause all the facts known to him
which appear to constitute the offence, to be laid before the Director of Public
Prosecutions concerned and, if the said Director of Public Prosecutions certifies that he
declines to prosecute, the liquidator may, subject to the provisions of section 386(3) and
(4), institute and conduct a private prosecution in respect of such offence.
[Subs. (1) amended by s. 5 of Act 20/2004]

(2)

The Court may, upon application by the liquidator, order the whole or any portion of the
costs and expenses incidental to such private prosecution to be paid out of the assets of
the company in priority to all other liabilities.

- 64 -

NCBJ Conference 2014 - Chicago

ANNEX C

Annex C

CHAPTER 6
BUSINESS RESCUE AND COMPROMISE WITH CREDITORS
Part A
Business rescue proceedings
128.
129.
130.
131.
132.
133.
134.
135.
136.
137.

Application and definitions applicable only to Chapter
Company resolution to begin business rescue proceedings
Objections to company resolution
Court order to begin business rescue proceedings
Duration of business rescue proceedings
General moratorium on legal proceedings against company
Protection of property interests
Post-commencement finance
Effect of business rescue on employees and contracts
Effect on shareholders and directors

Part B
Practitioner’s functions and terms of appointment
138.
139.
140.
141.
142.
143.

Qualifications of practitioners
Removal and replacement of practitioner
General powers and duties of practitioner
Investigation of affairs of company
Directors of company to co-operate with and assist practitioner
Remuneration of practitioner

Part C
Rights of affected persons during business rescue proceedings
144.
145.
146.
147.
148.
149.

Rights of employees
Participation by creditors
Participation by holders of company’s securities
First meeting of creditors
First meeting of employees’ representatives
Functions, duties and membership of committees of affected persons

Part D
Development and approval of business rescue plan
150.
151.
152.
153.
154.

Proposal of business rescue plan
Meeting to determine future of company
Consideration of business rescue plan
Failure to adopt business rescue plan
Discharge of debts and claims

Part E
Compromise with creditors
155.

Compromise between company and creditors

CHAPTER 6

BUSINESS RESCUE AND COMPROMISE WITH CREDITORS

Part A
[Heading of Part renamed to Part A by s. 80 of Act 3/2011]

Business rescue proceedings

128.

Application and definitions applicable to Chapter

(1)

In this Chapter-

(a)

“affected person”, in relation to a company, means-

(i)

a shareholder or creditor of the company;

(ii)

any registered trade union representing employees of the company; and

(iii)
if any of the employees of the company are not represented by a registered
trade union, each of those employees or their respective representatives;

(b)

“business rescue” means proceedings to facilitate the rehabilitation of a company
that is financially distressed by providing for-
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(i)

the temporary supervision of the company, and of the management of its
affairs, business and property;

(ii)

a temporary moratorium on the rights of claimants against the company or in
respect of property in its possession; and

(iii)

the development and implementation, if approved, of a plan to rescue the
company by restructuring its affairs, business, property, debt and other
liabilities, and equity in a manner that maximises the likelihood of the
company continuing in existence on a solvent basis or, if it is not possible for
the company to so continue in existence, results in a better return for the
company’s creditors or shareholders than would result from the immediate
liquidation of the company;

(c)

“business rescue plan” means a plan contemplated in section 150;

(d)

“business rescue practitioner” means a person appointed, or two or more persons
appointed jointly, in terms of this Chapter to oversee a company during business
rescue proceedings and ‘practitioner’ has a corresponding meaning;

(e)

“court”, depending on the context, means either-

(i)

the High Court that has jurisdiction over the matter; or

(ii)

either-

(aa)

a designated judge of the High Court that has jurisdiction over the
matter, if the Judge President has designated any judges in terms of
subsection (3); or

(bb)

a judge of the High Court that has jurisdiction over the matter, as
assigned by the Judge President to hear the particular matter, if the
-3-
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Judge President has not designated any judges in terms of subsection
(3);

(f)

“financially distressed”, in reference to a particular company at any particular time,
means that-

(i)

it appears to be reasonably unlikely that the company will be able to pay all of
its debts as they become due and payable within the immediately ensuing six
months; or
[Subpara. (i) substituted by s. 81 of Act 3/2011]

(ii)

(g)

it appears to be reasonably likely that the company will become insolvent
within the immediately ensuing six months;

“independent creditor” means a person who-

(i)

is a creditor of the company, including an employee of the company who is a
creditor in terms of section 144(2); and

(ii)

is not related to the company, a director, or the practitioner, subject to
subsection (2);

(h)

“rescuing the company” means achieving the goals set out in the definition of
“business rescue” in paragraph (b);

(i)

“supervision” means the oversight imposed on a company during its business rescue
proceedings; and

(j)

“voting interest” means an interest as recognised, appraised and valued in terms of
section 145(4) to (6).
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(2)

For the purpose of subsection (1)(g), an employee of a company is not related to that
company solely as a result of being a member of a trade union that holds securities of
that company.
[Subs. (2) substituted by s. 81 of Act 3/2011]

(3)

For the purposes contemplated in subsection (1)(e) or in any other law, the Judge
President of a High Court may designate any judge of that court generally as a
specialist to determine issues relating to commercial matters, commercial insolvencies
and business rescue.

129.

Company resolution to begin business rescue proceedings

(1)

Subject to subsection (2)(a), the board of a company may resolve that the company
voluntarily begin business rescue proceedings and place the company under
supervision, if the board has reasonable grounds to believe that-

(a)

the company is financially distressed; and

(b)

there appears to be a reasonable prospect of rescuing the company.

(2)

A resolution contemplated in subsection (1)-

(a)

may not be adopted if liquidation proceedings have been initiated by or against the
company; and

(b)

has no force or effect until it has been filed.
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(3)

Within five business days after a company has adopted and filed a resolution, as
contemplated in subsection (1), or such longer time as the Commission, on application
by the company, may allow, the company must-

(a)

publish a notice of the resolution, and its effective date, in the prescribed manner to
every affected person, including with the notice a sworn statement of the facts
relevant to the grounds on which the board resolution was founded; and

(b)

appoint a business rescue practitioner who satisfies the requirements of section 138,
and who has consented in writing to accept the appointment.

(4)

After appointing a practitioner as required by subsection (3)(b), a company must-

(a)

file a notice of the appointment of a practitioner within two business days after
making the appointment; and

(b)

publish a copy of the notice of appointment to each affected person within five
business days after the notice was filed.

(5)

If a company fails to comply with any provision of subsection (3) or (4)-

(a)

its resolution to begin business rescue proceedings and place the company under
supervision lapses and is a nullity; and

(b)

the company may not file a further resolution contemplated in subsection (1) for a
period of three months after the date on which the lapsed resolution was adopted,
unless a court, on good cause shown on an ex parte application, approves the
company filing a further resolution.

(6)

A company that has adopted a resolution contemplated in this section may not adopt a
resolution to begin liquidation proceedings, unless the resolution has lapsed in terms
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of subsection (5), or until the business rescue proceedings have ended as determined
in accordance with section 132(2).

(7)

If the board of a company has reasonable grounds to believe that the company is
financially distressed, but the board has not adopted a resolution contemplated in this
section, the board must deliver a written notice to each affected person, setting out the
criteria referred to in section 128(1)(f) that are applicable to the company, and its
reasons for not adopting a resolution contemplated in this section.
[Subs. (7) substituted by s. 82 of Act 3/2011]

130.

Objections to company resolution

(1)

Subject to subsection (2), at any time after the adoption of a resolution in terms of
section 129, until the adoption of a business rescue plan in terms of section 152, an
affected person may apply to a court for an order-

(a)

setting aside the resolution, on the grounds that-

(b)

(i)

there is no reasonable basis for believing that the company is financially
distressed;

(ii)

there is no reasonable prospect for rescuing the company; or

(iii)

the company has failed to satisfy the procedural requirements set out in section
129;

setting aside the appointment of the practitioner, on the grounds that the practitioner-

(i)

does not satisfy the requirements of section 138;
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(ii)

is not independent of the company or its management; or

(iii)

lacks the necessary skills, having regard to the company’s circumstances; or

(c)

requiring the practitioner to provide security in an amount and on terms and
conditions that the court considers necessary to secure the interests of the company
and any affected persons.

(2)

An affected person who, as a director of a company, voted in favour of a resolution
contemplated in section 129 may not apply to a court in terms of-

(a)

subsection (1)(a) to set aside that resolution; or

(b)

subsection (1)(b) to set aside the appointment of the practitioner appointed by the
company,

unless that person satisfies the court that the person, in supporting the resolution,
acted in good faith on the basis of information that has subsequently been found to be
false or misleading.

(3)

An applicant in terms of subsection (1) must-

(a)

serve a copy of the application on the company and the Commission; and

(b)

notify each affected person of the application in the prescribed manner.

(4)

Each affected person has a right to participate in the hearing of an application in terms
of this section.
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(5)

When considering an application in terms of subsection (1)(a) to set aside the
company’s resolution, the court may-

(a)

set aside the resolution-

(b)

(i)

on any grounds set out in subsection (1); or

(ii)

if, having regard to all of the evidence, the court considers that it is otherwise
just and equitable to do so;

afford the practitioner sufficient time to form an opinion whether or not-

(i)

the company appears to be financially distressed; or

(ii)

there is a reasonable prospect of rescuing the company,

and after receiving a report from the practitioner, may set aside the company’s
resolution if the court concludes that the company is not financially distressed, or
there is no reasonable prospect of rescuing the company; and

(c)

if it makes an order under paragraph (a) or (b) setting aside the company’s resolution,
may make any further necessary and appropriate order, including-

(i)

an order placing the company under liquidation; or

(ii)

if the court has found that there were no reasonable grounds for believing that
the company would be unlikely to pay all of its debts as they became due and
payable, an order of costs against any director who voted in favour of the
resolution to commence business rescue proceedings, unless the court is
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satisfied that the director acted in good faith and on the basis of information
that the director was entitled to rely upon in terms of section 76(4) and (5).

(6)

If, after considering an application in terms of subsection (1)(b), the court makes an
order setting aside the appointment of a practitioner-

(a)

the court must appoint an alternate practitioner who satisfies the requirements of
section 138, recommended by, or acceptable to, the holders of a majority of the
independent creditors’ voting interests who were represented in the hearing before the
court; and

(b)

the provisions of subsection (5)(b), if relevant, apply to the practitioner appointed in
terms of paragraph (a).

131.

Court order to begin business rescue proceedings

(1)

Unless a company has adopted a resolution contemplated in section 129, an affected
person may apply to a court at any time for an order placing the company under
supervision and commencing business rescue proceedings.

(2)

An applicant in terms of subsection (1) must-

(a)

serve a copy of the application on the company and the Commission; and

(b)

notify each affected person of the application in the prescribed manner.

(3)

Each affected person has a right to participate in the hearing of an application in terms
of this section.

(4)

After considering an application in terms of subsection (1), the court may- 10 -
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(a)

make an order placing the company under supervision and commencing business
rescue proceedings, if the court is satisfied that-

(i)

the company is financially distressed;

(ii)

the company has failed to pay over any amount in terms of an obligation under
or in terms of a public regulation, or contract, with respect to employmentrelated matters; or

(iii)

it is otherwise just and equitable to do so for financial reasons,

and there is a reasonable prospect for rescuing the company; or

(b)

dismissing the application, together with any further necessary and appropriate order,
including an order placing the company under liquidation.

(5)

If the court makes an order in terms of subsection (4)(a), the court may make a further
order appointing as interim practitioner a person who satisfies the requirements of
section 138, and who has been nominated by the affected person who applied in terms
of subsection (1), subject to ratification by the holders of a majority of the
independent creditors’ voting interests at the first meeting of creditors, as
contemplated in section 147.

(6)

If liquidation proceedings have already been commenced by or against the company
at the time an application is made in terms of subsection (1), the application will
suspend those liquidation proceedings until-

(a)

the court has adjudicated upon the application; or

(b)

the business rescue proceedings end, if the court makes the order applied for.
- 11 -
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(7)

In addition to the powers of a court on an application contemplated in this section, a
court may make an order contemplated in subsection (4), or (5) if applicable, at any
time during the course of any liquidation proceedings or proceedings to enforce any
security against the company.

(8)

A company that has been placed under supervision in terms of this section-

(a)

may not adopt a resolution placing itself in liquidation until the business rescue
proceedings have ended as determined in accordance with section 132(2); and

(b)

must notify each affected person of the order within five business days after the date
of the order.

132.

Duration of business rescue proceedings

(1)

Business rescue proceedings begin when-

(a)

the company-

(b)

(i)

files a resolution to place itself under supervision in terms of section 129(3);
or

(ii)

applies to the court for consent to file a resolution in terms of section
129(5)(b);

an affected person applies to the court for an order placing the company under
supervision in terms of section 131(1); or
[Para. (b) substituted by s. 83 of Act 3/2011]
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(c)

a court makes an order placing a company under supervision during the course of
liquidation proceedings, or proceedings to enforce a security interest, as contemplated
in section 131(7).
[Para. (c) substituted by s. 83 of Act 3/2011]

(2)

Business rescue proceedings end when-

(a)

the court-

(i)

sets aside the resolution or order that began those proceedings; or

(ii)

has converted the proceedings to liquidation proceedings;

(b)

the practitioner has filed with the Commission a notice of the termination of business
rescue proceedings; or

(c)

a business rescue plan has been-

(3)

(i)

proposed and rejected in terms of Part D of this Chapter, and no affected
person has acted to extend the proceedings in any manner contemplated in
section 153; or

(ii)

adopted in terms of Part D of this Chapter, and the practitioner has
subsequently filed a notice of substantial implementation of that plan.

If a company’s business rescue proceedings have not ended within three months after
the start of those proceedings, or such longer time as the court, on application by the
practitioner, may allow, the practitioner must-
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(a)

prepare a report on the progress of the business rescue proceedings, and update it at
the end of each subsequent month until the end of those proceedings; and

(b)

deliver the report and each update in the prescribed manner to each affected person,
and to the-

(i)

court, if the proceedings have been the subject of a court order; or

(ii)

Commission, in any other case.

133.

General moratorium on legal proceedings against company

(1)

During business rescue proceedings, no legal proceeding, including enforcement
action, against the company, or in relation to any property belonging to the company,
or lawfully in its possession, may be commenced or proceeded with in any forum,
except-

(a)

with the written consent of the practitioner;

(b)

with the leave of the court and in accordance with any terms the court considers
suitable;

(c)

as a set-off against any claim made by the company in any legal proceedings,
irrespective of whether those proceedings commenced before or after the business
rescue proceedings began;
[Para. (c) substituted by s. 84 of Act 3/2011]

(d)

criminal proceedings against the company or any of its directors or officers;
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[Para. (d) substituted by s. 84 of Act 3/2011]

(e)

proceedings concerning any property or right over which the company exercises the
powers of a trustee; or
[Para. (e) substituted by s. 84 of Act 3/2011]

(f)

proceedings by a regulatory authority in the execution of its duties after written
notification to the business rescue practitioner.
[Para. (f) inserted by s. 84 of Act 3/2011]

(2)

During business rescue proceedings, a guarantee or surety by a company in favour of
any other person may not be enforced by any person against the company except with
leave of the court and in accordance with any terms the court considers just and
equitable in the circumstances.

(3)

If any right to commence proceedings or otherwise assert a claim against a company
is subject to a time limit, the measurement of that time must be suspended during the
company’s business rescue proceedings.

134.

Protection of property interests

(1)

Subject to subsections (2) and (3), during a company’s business rescue proceedings-

(a)

the company may dispose, or agree to dispose, of property only-

(i)

in the ordinary course of its business;

(ii)

in a bona fide transaction at arm’s length for fair value approved in advance
and in writing by the practitioner; or
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(iii)

in a transaction contemplated within, and undertaken as part of the
implementation of, a business rescue plan that has been approved in terms of
section 152;

(b)

any person who, as a result of an agreement made in the ordinary course of the
company’s business before the business rescue proceedings began, is in lawful
possession of any property owned by the company may continue to exercise any right
in respect of that property as contemplated in that agreement, subject to section 136;
and

(c)

despite any provision of an agreement to the contrary, no person may exercise any
right in respect of any property in the lawful possession of the company, irrespective
of whether the property is owned by the company, except to the extent that the
practitioner consents in writing.
[Para. (c) substituted by s. 85 of Act 3/2011]
[Subs. numbered as subs. (1) by s. 85 of Act 3/2011]

(2)

The practitioner may not unreasonably withhold consent in terms of subsection (1)(c),
having regard to-

(a)

the purposes of this Chapter;

(b)

the circumstances of the company; and

(c)

the nature of the property, and the rights claimed in respect of it.

(3)

If, during a company’s business rescue proceedings, the company wishes to dispose of
any property over which another person has any security or title interest, the company
must-
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(a)

obtain the prior consent of that other person, unless the proceeds of the disposal
would be sufficient to fully discharge the indebtedness protected by that person’s
security or title interest; and

(b)

promptly-

(i)

pay to that other person the sale proceeds attributable to that property up to the
amount of the company’s indebtedness to that other person; or

(ii)

provide security for the amount of those proceeds, to the reasonable
satisfaction of that other person.

135.

Post-commencement finance

(1)

To the extent that any remuneration, reimbursement for expenses or other amount of
money relating to employment becomes due and payable by a company to an
employee during the company’s business rescue proceedings, but is not paid to the
employee-

(a)

the money is regarded to be post-commencement financing; and

(b)

will be paid in the order of preference set out in subsection (3)(a).

(2)

During its business rescue proceedings, the company may obtain financing other than
as contemplated is subsection (1), and any such financing-

(a)

may be secured to the lender by utilising any asset of the company to the extent that it
is not otherwise encumbered; and

(b)

will be paid in the order of preference set out in subsection (3)(b).
- 17 -
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(3)

After payment of the practitioner’s remuneration and expenses referred to in section
143, and other claims arising out of the costs of the business rescue proceedings, all
claims contemplated [Words preceding para. (a) substituted by s. 86 of Act 3/2011]

(a)

in subsection (1) will be treated equally, but will have preference over-

(i)

all claims contemplated in subsection (2), irrespective of whether or not they
are secured; and

[Subpara. (i) substituted by s. 86 of Act 3/2011]

(ii)

all unsecured claims against the company; or

(b)

in subsection (2) will have preference in the order in which they were incurred over
all unsecured claims against the company.

(4)

If business rescue proceedings are superseded by a liquidation order, the preference
conferred in terms of this section will remain in force, except to the extent of any
claims arising out of the costs of liquidation.

136.

Effect of business rescue on employees and contracts

(1)

Despite any provision of an agreement to the contrary-

(a)

during a company’s business rescue proceedings, employees of the company
immediately before the beginning of those proceedings continue to be so employed on
the same terms and conditions, except to the extent that[Words preceding para. (ii) amended by s. 87 of Act 3/2011]
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(i)

changes occur in the ordinary course of attrition; or

(ii)

the employees and the company, in accordance with applicable labour laws,
agree different terms and conditions; and

(b)

any retrenchment of any such employees contemplated in the company’s business
rescue plan is subject to section 189 and 189A of the Labour Relations Act, 1995 (Act
No. 66 of 1995), and other applicable employment related legislation.

(2)

Subject to subsection (2A), and despite any provision of an agreement to the contrary,
during business rescue proceedings, the practitioner may -

(a)

entirely, partially or conditionally suspend, for the duration of the business rescue
proceedings, any obligation of the company that -

(b)

(i)

arises under an agreement to which the company was a party at the
commencement of the business rescue proceedings; and

(ii)

would otherwise become due during those proceedings; or

apply urgently to a court to entirely, partially or conditionally cancel, on any terms
that are just and reasonable in the circumstances, any obligation of the company
contemplated in paragraph (a).
[Subs. (2) substituted by s. 87 of Act 3/2011]

(2A) When acting in terms of subsection (2) -

(a)

a business rescue practitioner must not suspend any provision of -
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(b)

(c)

(i)

an employment contract; or

(ii)

an agreement to which section 35A or 35B of the Insolvency Act, 1936 (Act
No. 24 or 1936), would have applied had the company been liquidated;

a court may not cancel any provision of -

(i)

an employment contract, except as contemplated in subsection (1);

(ii)

an agreement to which section 35A or 35B of the Insolvency Act, (Act No. 24
of 1936), would have applied had the company been liquidated; and

if a business practitioner suspends a provision of an agreement relating to security
granted by the company, that provision nevertheless continues to apply for the
purpose of section 134, with respect to any proposed disposal of property by the
company.
[Subs. (2A) inserted by s. 87 of Act 3/2011]

(3)

Any party to an agreement that has been suspended or cancelled, or any provision
which has been suspended or cancelled, in terms of subsection (2), may assert a claim
against the company only for damages.

(4)

If liquidation proceedings have been converted into business rescue proceedings, the
liquidator is a creditor of the company to the extent of any outstanding claim by the
liquidator for any remuneration due for work performed, or compensation for
expenses incurred, before the business rescue proceedings began.

137.

Effect on shareholders and directors
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(1)

During business rescue proceedings an alteration in the classification or status of any
issued securities of a company, other than by way of a transfer of securities in the
ordinary course of business, is invalid except to the extent-

(a)

that the court otherwise directs; or

(b)

contemplated in an approved business rescue plan.

(2)

During a company’s business rescue proceedings, each director of the company-

(a)

must continue to exercise the functions of director, subject to the authority of the
practitioner;

(b)

has a duty to the company to exercise any management function within the company
in accordance with the express instructions or direction of the practitioner, to the
extent that it is reasonable to do so;

(c)

remains bound by the requirements of section 75 concerning personal financial
interests of the director or a related person; and

(d)

to the extent that the director acts in accordance with paragraphs (b) and (c), is
relieved from the duties of a director as set out in section 76, and the liabilities set out
in section 77, other than section 77(3)(a), (b) and (c).

(3)

During a company’s business rescue proceedings, each director of the company must
attend to the requests of the practitioner at all times, and provide the practitioner with
any information about the company’s affairs as may reasonably be required.

(4)

If, during a company’s business rescue proceedings, the board, or one or more
directors of the company, purports to take any action on behalf of the company that
requires the approval of the practitioner, that action is void unless approved by the
practitioner.
- 21 -
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(5)

At any time during the business rescue proceedings, the practitioner may apply to a
court for an order removing a director from office on the grounds that the director
has-

(a)

failed to comply with a requirement of this Chapter; or

(b)

by act or omission, has impeded, or is impeding-

(6)

(i)

the practitioner in the performance of the powers and functions of practitioner;

(ii)

the management of the company by the practitioner; or

(iii)

the development or implementation of a business rescue plan in accordance
with this Chapter.

Subsection (5) is in addition to any right of a person to apply to a court for an order
contemplated in section 162.

Part B

Practitioner’s functions and terms of appointment

138.

Qualifications of practitioners

(1)

A person may be appointed as the business rescue practitioner of a company only if
the person -
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(a)

is a member in good standing of a legal, accounting or business management
profession accredited by the Commission;
[Editor’s note: The Afrikaans version has an “or” at the end of para. (a), whereas in
the English version this word has been omitted]

(b)

has been licensed as such by the Commission in terms of subsection (2);

(c)

is not subject to an order of probation in terms of section 162(7);

(d)

would not be disqualified from acting as a director of the company in terms of section
69(8);

(e)

does not have any other relationship with the company such as would lead a
reasonable and informed third party to conclude that the integrity, impartiality or
objectivity of that person is compromised by that relationship; and

(f)

is not related to a person who has a relationship contemplated in paragraph (d).

(2)

For the purposes of subsection (1)(a)(ii), the Commission may license any qualified
person to practice in terms of this Chapter and may suspend or withdraw any such
licence in the prescribed manner.

(3)

The Minister may make regulations prescribing -

(a)

standards and procedures to be followed by the Commission in carrying out its
licencing functions and powers in terms of this section; and

(b)

minimum qualifications for a person to practice as a business rescue practitioner,
including different minimum qualifications for different categories of companies.
[S. 138 substituted by s. 88 of Act 3/2011]
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139.

Removal and replacement of practitioner

(1)

A practitioner may be removed only-

(a)

by a court order in terms of section 130; or

(b)

as provided for in this section.

(2)

Upon request of an affected person, or on its own motion, the court may remove a
practitioner from office on any of the following grounds:

(a)

Incompetence or failure to perform the duties of a business rescue practitioner of the
particular company;
[Para. (2) substituted by s. 89 of Act 3/2011]

(b)

failure to exercise the proper degree of care in the performance of the practitioner’s
functions;

(c)

engaging in illegal acts or conduct;

(d)

if the practitioner no longer satisfies the requirements set out in section 138(1);

(e)

conflict of interest or lack of independence; or

(f)

the practitioner is incapacitated and unable to perform the functions of that office, and
is unlikely to regain that capacity within a reasonable time.
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(3)

The company, or the creditor who nominated the practitioner, as the case may be,
must appoint a new practitioner if a practitioner dies, resigns or is removed from
office, subject to the right of an affected person to bring a fresh application in terms of
section 130(1)(b) to set aside that new appointment.

140.

General powers and duties of practitioners

(1)

During a company’s business rescue proceedings, the practitioner, in addition to any
other powers and duties set out in this Chapter-

(a)

has full management control of the company in substitution for its board and preexisting management;

(b)

may delegate any power or function of the practitioner to a person who was part of the
board or pre-existing management of the company;

(c)

may-

(d)

(i)

remove from office any person who forms part of the pre-existing
management of the company; or

(ii)

appoint a person as part of the management of a company, whether to fill a
vacancy or not, subject to subsection (2); and

is responsible to-

(i)

develop a business rescue plan to be considered by affected persons, in
accordance with Part D of this Chapter; and
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(ii)

(1A)

implement any business rescue plan that has been adopted in accordance with
Part D of this Chapter.

The practitioner must, as soon as practicable after appointment, inform all relevant
regulatory authorities having authority in respect of the activities of the company, of
the fact that the company has been placed under business rescue proceedings and of
his or her appointment.

[Subs. (1A) inserted by s. 90 of Act 3/2011]

(2)

Except with the approval of the court on application by the practitioner, a practitioner
may not appoint a person as part of the management of the company, or an advisor to
the company or to the practitioner, if that person-

(a)

has any other relationship with the company such as would lead a reasonable and
informed third party to conclude that the integrity, impartiality or objectivity of that
person is compromised by that relationship; or

(b)

is related to a person who has a relationship contemplated in paragraph (a).

(3)

During a company’s business rescue proceedings, the practitioner-

(a)

is an officer of the court, and must report to the court in accordance with any
applicable rules of, or orders made by, the court;

(b)

has the responsibilities, duties and liabilities of a director of the company, as set out in
sections 75 to 77; and

(c)

other than as contemplated in paragraph (b)-

(i)

is not liable for any act or omission in good faith in the course of the exercise
of the powers and performance of the functions of practitioner; but
- 26 -
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(ii)

may be held liable in accordance with any relevant law for the consequences
of any act or omission amounting to gross negligence in the exercise of the
powers and performance of the functions of practitioner.

(4)

If the business rescue process concludes with an order placing the company in
liquidation, any person who has acted as practitioner during the business rescue
process may not be appointed as liquidator of the company.

141.

Investigation of affairs of company

(1)

As soon as practicable after being appointed, a practitioner must investigate the
company’s affairs, business, property, and financial situation, and after having done
so, consider whether there is any reasonable prospect of the company being rescued.

(2)

If, at any time during business rescue proceedings, the practitioner concludes that-

(a)

there is no reasonable prospect for the company to be rescued, the practitioner must-

(b)

(i)

so inform the court, the company, and all affected persons in the prescribed
manner; and

(ii)

apply to the court for an order discontinuing the business rescue proceedings
and placing the company into liquidation;

there no longer are reasonable grounds to believe that the company is financially
distressed, the practitioner must so inform the court, the company, and all affected
persons in the prescribed manner, and-
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(c)

(i)

if the business rescue process was confirmed by a court order in terms of
section 130, or initiated by an application to the court in terms of section 131,
apply to a court for an order terminating the business rescue proceedings; or

(ii)

otherwise, file a notice of termination of the business rescue proceedings; or

there is evidence, in the dealings of the company before the business rescue
proceedings began, of-

(i)

voidable transactions, or the failure by the company or any director to perform
any material obligation relating to the company, the practitioner must take any
necessary steps to rectify the matter and may direct the management to take
appropriate steps.

[Subpara. (i) substituted by s. 91 of Act 3/2011]

(ii)

reckless trading, fraud or other contravention of any law relating to the
company, the practitioner must-

(aa)

forward the evidence to the appropriate authority for further
investigation and possible prosecution; and

(bb)

direct the management to take any necessary steps to rectify the matter,
including recovering any misappropriated assets of the company.

(3)

A court to which an application has been made in terms of subsection (2)(a)(ii) may
make the order applied for, or any other order that the court considers appropriate in
the circumstances.

142.

Directors of company to co-operate with and assist practitioner
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(1)

As soon as practicable after business rescue proceedings begin, each director of a
company must deliver to the practitioner all books and records that relate to the affairs
of the company and are in the director’s possession.

(2)

Any director of a company who knows where other books and records relating to the
company are being kept, must inform the practitioner as to the whereabouts of those
books and records.

(3)

Within five business days after business rescue proceedings begin, or such longer
period as the practitioner allows, the directors of a company must provide the
practitioner with a statement of affairs containing, at a minimum, particulars of the
following:

(a)

Any material transactions involving the company or the assets of the company, and
occurring within 12 months immediately before the business rescue proceedings
began;
[Para. (a) substituted by s. 92 of Act 3/2011]

(b)

any court, arbitration or administrative proceedings, including pending enforcement
proceedings, involving the company;
[Para. (b) substituted by s. 92 of Act 3/2011]

(c)

the assets and liabilities of the company, and its income and disbursements within the
immediately preceding 12 months;

(d)

the number of employees, and any collective agreements or other agreements relating
to the rights of employees;

(e)

any debtors and their obligations to the company; and

(f)

any creditors and their rights or claims against the company.
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(4)

No person is entitled, as against the practitioner of a company, to retain possession of
any books or records of the company, or to claim or enforce a lien over any such
books or records, unless such books or records are in the lawful possession of such
person and he or she has made copies available to the practitioner or has afforded the
practitioner a reasonable opportunity to inspect the books or records concerned..
[Subs. (4) substituted by s. 92 of Act 3/2011]

143.

Remuneration of practitioner

(1)

The practitioner is entitled to charge an amount to the company for the remuneration
and expenses of the practitioner in accordance with the tariff prescribed in terms of
subsection (6).

(2)

The practitioner may propose an agreement with the company providing for further
remuneration, additional to that contemplated in subsection (1), to be calculated on
the basis of a contingency related to-

(a)

the adoption of a business rescue plan at all, or within a particular time, or the
inclusion of any particular matter within such a plan; or

(b)

the attainment of any particular result or combination of results relating to the
business rescue proceedings.

(3)

Subject to subsection (4), an agreement contemplated in subsection (2) is final and
binding on the company if it is approved by-

(a)

the holders of a majority of the creditors’ voting interests, as determined in
accordance with section 145(4) to (6), present and voting at a meeting called for the
purpose of considering the proposed agreement; and
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(b)

the holders of a majority of the voting rights attached to any shares of the company
that entitle the shareholder to a portion of the residual value of the company on
winding-up, present and voting at a meeting called for the purpose of considering the
proposed agreement.

(4)

A creditor or shareholder who voted against a proposal contemplated in this section
may apply to a court within 10 business days after the date of voting on that proposal,
for an order setting aside the agreement on the grounds that-

(a)

the agreement is not just and equitable; or

(b)

the remuneration provided for in the agreement is unreasonable having regard to the
financial circumstances of the company.
[Para. (b) substituted by s. 93 of Act 3/2011]

(5)

To the extent that the practitioner’s remuneration and expenses are not fully paid, the
practitioner’s claim for those amounts will rank in priority before the claims of all
other secured and unsecured creditors.

(6)

The Minister may make regulations prescribing a tariff of fees and expenses for the
purpose of subsection (1).

Part C

Rights of affected persons during business rescue proceedings

144.

Rights of employees

(1)

During a company’s business rescue proceedings any employees of the company who
are-
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(a)

represented by a registered trade union may exercise any rights set out in this Chapter-

(i)

collectively through their trade union; and

(ii)

in accordance with applicable labour law; or

(b)

not represented by a registered trade union may elect to exercise any rights set out in
this Chapter either directly, or by proxy through an employee organisation or
representative.

(2)

To the extent that any remuneration, reimbursement for expenses or other amount of
money relating to employment became due and payable by a company to an employee
at any time before the beginning of the company’s business rescue proceedings, and
had not been paid to that employee immediately before the beginning of those
proceedings, the employee is a preferred unsecured creditor of the company for the
purposes of this Chapter.

(3)

During a company’s business rescue process, every registered trade union
representing any employees of the company, and any employee who is not so
represented, is entitled to-

(a)

notice, which must be given in the prescribed manner and form to employees at their
workplace, and served at the head office of the relevant trade union, of each court
proceeding, decision, meeting or other relevant event concerning the business rescue
proceedings;
[Para. (a) substituted by s. 94 of Act 3/2011]

(b)

participate in any court proceedings arising during the business rescue proceedings;

(c)

form a committee of employees’ representatives;
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(d)

be consulted by the practitioner during the development of the business rescue plan,
and afforded sufficient opportunity to review any such plan and prepare a submission
contemplated in section 152(1)(c);

(e)

be present and make a submission to the meeting of the holders of voting interests
before a vote is taken on any proposed business rescue plan, as contemplated in
section 152(1)(c);

(f)

vote with creditors on a motion to approve a proposed business plan, to the extent that
the employee is a creditor, as contemplated in subsection (2); and
[Para. (f) substituted by s. 94 of Act 3/2011]

(g)

if the proposed business rescue plan is rejected, to-

(i)

propose the development of an alternative plan, in the manner contemplated in
section 153; or

(ii)

present an offer to acquire the interests of one or more affected persons, in the
manner contemplated in section 153.

(4)

A medical scheme, or a pension scheme including a provident scheme, for the benefit
of the past or present employees of a company is an unsecured creditor of the
company for the purposes of this Chapter to the extent of-

(a)

any amount that was due and payable by the company to the trustees of the scheme at
any time before the beginning of the company’s business rescue proceedings, and that
had not been paid immediately before the beginning of those proceedings; and

(b)

in the case of a defined benefit pension scheme, the present value at the
commencement of the business rescue proceedings of any unfunded liability under
that scheme.
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(5)

The rights set out in this section are in addition to any other rights arising or accruing
in terms of any law, contract, collective agreement, shareholding, security or court
order.

145.

Participation by creditors

(1)

Each creditor is entitled to-

(a)

notice of each court proceeding, decision, meeting or other relevant event concerning
the business rescue proceedings;

(b)

participate in any court proceedings arising during the business rescue proceedings;

(c)

formally participate in a company’s business rescue proceedings to the extent
provided for in this Chapter; and

(d)

informally participate in those proceedings by making proposals for a business rescue
plan to the practitioner.

(2)

In addition to the rights set out in subsection (1), each creditor has-

(a)

the right to vote to amend, approve or reject a proposed business rescue plan, in the
manner contemplated in section 152; and

(b)

if the proposed business rescue plan is rejected, a further right to-

(i)

propose the development of an alternative plan, in the manner contemplated in
section 153; or
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(ii)

present an offer to acquire the interests of any or all of the other creditors in
the manner contemplated in section 153.

(3)

The creditors of a company are entitled to form a creditors’ committee, and through
that committee are entitled to be consulted by the practitioner during the development
of the business rescue plan.

(4)

In respect of any decision contemplated in this Chapter that requires the support of the
holders of creditors’ voting interests-

(a)

a secured or unsecured creditor has a voting interest equal to the value of the amount
owed to that creditor by the company; and

(b)

a concurrent creditor who would be subordinated in a liquidation has a voting interest,
as independently and expertly appraised and valued at the request of the practitioner,
equal to the amount, if any, that the creditor could reasonably expect to receive in
such a liquidation of the company.

(5)

The practitioner of a company must-

(a)

determine whether a creditor is independent for the purposes of this Chapter;

(b)

request a suitably qualified person to independently and expertly appraise and value
an interest contemplated in subsection (4)(b); and

(c)

give a written notice of the determination, or appraisal and valuation, to the person
concerned at least 15 business days before the date of the meeting to be convened in
terms of section 151.
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(6)

Within five business days after receiving a notice of a determination contemplated in
subsection (5), a person may apply to a court to-

(a)

review the practitioner’s determination that the person is, or is not, an independent
creditor; or

(b)

review, re-appraise and re-value that person’s voting interest, as determined in terms
of subsection (5)(b).

146.

Participation by holders of company’s securities

During a company’s business rescue proceedings, each holder of any issued security of
the company is entitled to-

(a)

notice of each court proceeding, decision, meeting or other relevant event concerning
the business rescue proceedings;

(b)

participate in any court proceedings arising during the business rescue proceedings;

(c)

formally participate in a company’s business rescue proceedings to the extent
provided for in this Chapter;

(d)

vote to approve or reject a proposed business rescue plan in the manner contemplated
in section 152, if the plan would alter the rights associated with the class of securities
held by that person; and

(e)

if the business rescue plan is rejected, to-

(i)

propose the development of an alternative plan, in the manner contemplated in
section 153; or
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(ii)

present an offer to acquire the interests of any or all of the creditors or other
holders of the company’s securities in the manner contemplated in section
153.

147.

First meeting of creditors

(1)

Within 10 business days after being appointed, the practitioner must convene, and
preside over, a first meeting of creditors, at which-

(a)

the practitioner-

(i)

must inform the creditors whether the practitioner believes that there is a
reasonable prospect of rescuing the company; and

(ii)

may receive proof of claims by creditors; and

(b)

the creditors may determine whether or not a committee of creditors should be
appointed and, if so, may appoint the members of the committee.

(2)

The practitioner must give notice of the first meeting of creditors to every creditor of
the company whose name and address is known to, or can reasonably be obtained by,
the practitioner, setting out the-

(a)

date, time and place of the meeting; and

(b)

agenda for the meeting.
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(3)

At any meeting of creditors, other than the meeting contemplated in section 151, a
decision supported by the holders of a simple majority of the independent creditors’
voting interests voted on a matter, is the decision of the meeting on that matter.

148.

First meeting of employees’ representatives

(1)

Within 10 business days after being appointed, the practitioner must convene, and
preside over, a first meeting of employees’ representatives, at which-

(a)

the practitioner must inform the employees’ representatives whether the practitioner
believes that there is a reasonable prospect of rescuing the company; and

(b)

the employees’ representatives may determine whether or not an employees’
committee should be appointed and, if so, may appoint the members of the committee.

(2)

The practitioner must give notice of the meeting to every registered trade union
representing employees of the company and, if there are any employees who are not
represented by such a registered trade union, to those employees, or their
representatives, setting out the-

(a)

date, time and place of the meeting; and

(b)

agenda for the meeting.

149.

Functions, duties and membership of committees of affected persons

(1)

A committee of employees, or of creditors, appointed in terms of section 147 or 148,
respectively-
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(a)

may consult with the practitioner about any matter relating to the business rescue
proceedings, but may not direct or instruct the practitioner;

(b)

may, on behalf of the general body of creditors or employees, respectively, receive
and consider reports relating to the business rescue proceedings; and

(c)

must act independently of the practitioner to ensure fair and unbiased representation
of creditors’ or employees’ interests.

(2)

A person may be a member of a committee of creditors or employees, respectively,
only if the person is-

(a)

an independent creditor, or an employee, of the company;

(b)

an agent, proxy or attorney of an independent creditor or employee, or other person
acting under a general power of attorney; or

(c)

authorised in writing by an independent creditor or employee to be a member.

Part D

Development and approval of business rescue plan

150.

Proposal of business rescue plan

(1)

The practitioner, after consulting the creditors, other affected persons, and the
management of the company, must prepare a business rescue plan for consideration
and possible adoption at a meeting held in terms of section 151.
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(2)

The business rescue plan must contain all the information reasonably required to
facilitate affected persons in deciding whether or not to accept or reject the plan, and
must be divided into three Parts, as follows:

(a)

Part A-Background, which must include at least-

(b)

(i)

a complete list of all the material assets of the company, as well as an
indication as to which assets were held as security by creditors when the
business rescue proceedings began;

(ii)

a complete list of the creditors of the company when the business rescue
proceedings began, as well as an indication as to which creditors would
qualify as secured, statutory preferent and concurrent in terms of the laws of
insolvency, and an indication of which of the creditors have proved their
claims;

(iii)

the probable dividend that would be received by creditors, in their specific
classes, if the company were to be placed in liquidation;

(iv)

a complete list of the holders of the company’s issued securities;

(v)

a copy of the written agreement concerning the practitioner’s remuneration;
and

(vi)

a statement whether the business rescue plan includes a proposal made
informally by a creditor of the company.

Part B-Proposals, which must include at least-

(i)

the nature and duration of any moratorium for which the business rescue plan
makes provision;
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(c)

(ii)

the extent to which the company is to be released from the payment of its
debts, and the extent to which any debt is proposed to be converted to equity
in the company, or another company;

(iii)

the ongoing role of the company, and the treatment of any existing
agreements;

(iv)

the property of the company that is to be available to pay creditors’ claims in
terms of the business rescue plan;

(v)

the order of preference in which the proceeds of property will be applied to
pay creditors if the business rescue plan is adopted;

(vi)

the benefits of adopting the business rescue plan as opposed to the benefits
that would be received by creditors if the company were to be placed in
liquidation; and

(vii)

the effect that the business rescue plan will have on the holders of each class
of the company’s issued securities.

Part C-Assumptions and conditions, which must include at least-

(i)

a statement of the conditions that must be satisfied, if any, for the business
rescue plan to-

(aa)

come into operation; and

(bb)

be fully implemented;
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(ii)

the effect, if any, that the business rescue plan contemplates on the number of
employees, and their terms and conditions of employment;

(iii)

the circumstances in which the business rescue plan will end; and

(iv)

a projected-

(aa)

balance sheet for the company; and

(bb)

statement of income and expenses for the ensuing three years,

prepared on the assumption that the proposed business plan is adopted.

(3)

The projected balance sheet and statement required by subsection (2)(c)(iv)-

(a)

must include a notice of any material assumptions on which the projections are based;
and

(b)

may include alternative projections based on varying assumptions and contingencies.

(4)

A proposed business rescue plan must conclude with a certificate by the practitioner
stating that any-

(a)

actual information provided appears to be accurate, complete, and up to date; and

(b)

projections provided are estimates made in good faith on the basis of factual
information and assumptions as set out in the statement.
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(5)

The business rescue plan must be published by the company within 25 business days
after the date on which the practitioner was appointed, or such longer time as may be
allowed by-

(a)

the court, on application by the company; or

(b)

the holders of a majority of the creditors’ voting interests.

151.

Meeting to determine future of company

(1)

Within 10 business days after publishing a business rescue plan in terms of section
150, the practitioner must convene and preside over a meeting of creditors and any
other holders of a voting interest, called for the purpose of considering the plan.
[Subs. (1) substituted by s. 95 of Act 3/2011]

(2)

At least five business days before the meeting contemplated in subsection (1), the
practitioner must deliver a notice of the meeting to all affected persons, setting out-

(a)

the date, time and place of the meeting;

(b)

the agenda of the meeting; and

(c)

a summary of the rights of affected persons to participate in and vote at the meeting.

(3)

The meeting contemplated in this section may be adjourned from time to time, as
necessary or expedient, until a decision regarding the company’s future has been
taken in accordance with sections 152 and 153.
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152.

Consideration of business rescue plan

(1)

At a meeting convened in terms of section 151, the practitioner must-

(a)

introduce the proposed business rescue plan for consideration by the creditors and, if
applicable, by the shareholders;
[Para. (a) substituted by s. 96 of Act 3/2011]

(b)

inform the meeting whether the practitioner continues to believe that there is a
reasonable prospect of the company being rescued;

(c)

provide an opportunity for the employees’ representatives to address the meeting;

(d)

invite discussion, and entertain and conduct a vote, on any motions to-

(i)

amend the proposed plan, in any manner moved and seconded by holders of
creditors’ voting interests, and satisfactory to the practitioner; or

(ii)

direct the practitioner to adjourn the meeting in order to revise the plan for
further consideration; and

(e)

call for a vote for preliminary approval of the proposed plan, as amended if
applicable, unless the meeting has first been adjourned in accordance with paragraph
(d)(ii).

(2)

In a vote called in terms of subsection (1)(e), the proposed business rescue plan will
be approved on a preliminary basis if-
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(a)

it was supported by the holders of more than 75 percent of the creditors’ voting
interests that were voted; and

(b)

the votes in support of the proposed plan included at least 50 percent of the
independent creditors’ voting interests, if any, that were voted.

(3)

If a proposed business rescue plan-

(a)

is not approved on a preliminary basis, as contemplated in subsection (2), the plan is
rejected, and may be considered further only in terms of section 153;

(b)

does not alter the rights of the holders of any class of the company’s securities,
approval of that plan on a preliminary basis in terms of subsection (2) constitutes also
the final adoption of that plan, subject to satisfaction of any conditions on which that
plan is contingent; or

(c)

does alter the rights of any class of holders of the company’s securities-

(i)

the practitioner must immediately hold a meeting of holders of the class, or
classes of securities who rights would be altered by the plan, and call for a
vote by them to approve the adoption of the proposed business rescue plan;
and

(ii)

if, in a vote contemplated in subparagraph (i), a majority of the voting rights
that were exercised-

(aa)

support adoption of the plan, it will have been finally adopted, subject
only to satisfaction of any conditions on which it is contingent; or

(bb)

oppose adoption of the plan, the plan is rejected, and may be
considered further only in terms of section 153.
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(4)

A business rescue plan that has been adopted is binding on the company, and on each
of the creditors of the company and every holder of the company’s securities, whether
or not such a person-

(a)

was present at the meeting;

(b)

voted in favour of adoption of the plan; or

(c)

in the case of creditors, had proven their claims against the company.

(5)

The company, under the direction of the practitioner, must take all necessary steps to-

(a)

attempt to satisfy any conditions on which the business rescue plan is contingent; and

(b)

implement the plan as adopted.

(6)

To the extent necessary to implement an adopted business rescue plan-

(a)

the practitioner may, in accordance with that plan, determine the consideration for,
and issue, any authorised securities of the company, despite section 38 or 40 to the
contrary; and

(b)

if the business rescue plan was approved by the shareholders of the company, as
contemplated in subsection (3)(c), the practitioner may amend the company’s
Memorandum of Incorporation to authorise, and determine the preferences, rights,
limitations and other terms of, any securities that are not otherwise authorised, but are
contemplated to be issued in terms of the business rescue plan, despite any provision
of section 16, 36 or 37 to the contrary.
[Para. (b) substituted by s. 96 of Act 3/2011]
- 46 -

2045864_1.DOCX

(7)

Except to the extent that an approved business rescue plan provides otherwise, a preemptive right of any shareholder of the company, as contemplated in section 39, does
not apply with respect to an issue of shares by the company in terms of the business
rescue plan.

(8)

When the business rescue plan has been substantially implemented, the practitioner
must file a notice of the substantial implementation of the business rescue plan.

153.

Failure to adopt business rescue plan

(1)
(a)

(b)

If a business rescue plan has been rejected as contemplated in section 152(3)(a) or
(c)(ii)(bb) the practitioner may-

(i)

seek a vote of approval from the holders of voting interests to prepare and
publish a revised plan; or

(ii)

advise the meeting that the company will apply to a court to set aside the result
of the vote by the holders of voting interests or shareholders, as the case may
be, on the grounds that it was inappropriate.

If the practitioner does not take any action contemplated in paragraph (a)-

(i)

any affected person present at the meeting may-

(aa)

call for a vote of approval from the holders of voting interests requiring
the practitioner to prepare and publish a revised plan; or
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(bb)

apply to the court to set aside the result of the vote by the holders of voting
interests or shareholders, as the case may be, on the grounds that it was
inappropriate; or

(ii)

any affected person, or combination of affected persons, may make a binding
offer to purchase the voting interests of one or more persons who opposed
adoption of the business rescue plan, at a value independently and expertly
determined, on the request of the practitioner, to be a fair and reasonable
estimate of the return to that person, or those persons, if the company were to
be liquidated.

(2)

If the practitioner, acting in terms of subsection (1)(a)(ii), or an affected person, acting
in terms of subsection (1)(b)(i)(bb), informs the meeting that an application will be
made to the court as contemplated in those provisions, the practitioner must adjourn
the meeting-

(a)

for five business days, unless the contemplated application is made to the court during
that time; or

(b)

until the court has disposed of the contemplated application.

(3)

If, on the request of the practitioner in terms of subsection (1)(a)(i), or a call by an
affected person in terms of subsection (1)(b)(i)(aa), the meeting directs the
practitioner to prepare and publish a revised business rescue plan-

(a)

the practitioner must-

(i)

conclude the meeting after that vote; and

(ii)

prepare and publish a new or revised business rescue plan within 10 business
days; and
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(b)

the provisions of this Part apply afresh to the publishing and consideration of that new
or revised plan.

(4)

If an affected person makes an offer contemplated in subsection (1)(b)(ii), the
practitioner must-

(a)

adjourn the meeting for no more than five business days, as necessary to afford the
practitioner an opportunity to make any necessary revisions to the business rescue
plan to appropriately reflect the results of the offer; and

(b)

set a date for resumption of the meeting, without further notice, at which the
provisions of section 152 and this section will apply afresh.

(5)

If no person takes any action contemplated in subsection (1), the practitioner must
promptly file a notice of the termination of the business rescue proceedings.

(6)

A holder of a voting interest, or a person acquiring that interest in terms of a binding
offer, may apply to a court to review, re-appraise and re-value a determination by an
independent expert in terms of subsection (1)(b)(ii).

(7)

On an application contemplated in subsection (l)(a)(ii), or (1)(b)(i)(bb), a court may
order that the vote on a business rescue plan be set aside if the court is satisfied that it
is reasonable and just to do so, having regard to -

(a)

the interests represented by the person or persons who voted against the proposed
business rescue plan;

(b)

the provision, if any, made in the proposed business rescue plan with respect to the
interests of that person or those persons; and

(c)

a fair and reasonable estimate of the return to that person, or those persons, if the
company were to be liquidated.
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[Subs. (7) inserted by s. 97 of Act 3/2011]

154.

Discharge of debts and claims

(1)

A business rescue plan may provide that, if it is implemented in accordance with its
terms and conditions, a creditor who has acceded to the discharge of the whole or part
of a debt owing to that creditor will lose the right to enforce the relevant debt or part
of it.

(2)

If a business rescue plan has been approved and implemented in accordance with this
Chapter, a creditor is not entitled to enforce any debt owed by the company
immediately before the beginning of the business rescue process, except to the extent
provided for in the business rescue plan.

Part E

Compromise with creditors

155.

Compromise between company and creditors

(1)

This section applies to a company, irrespective of whether or not it is financially
distressed as defined in section 128(1)(f), unless it is engaged in business rescue
proceedings in terms of this Chapter.

(2)

The board of a company, or the liquidator of such a company if it is being wound up,
may propose an arrangement or a compromise of its financial obligations to all of its
creditors, or to all of the members of any class of its creditors, by delivering a copy of
the proposal, and notice of meeting to consider the proposal, to-

(a)

every creditor of the company, or every member of the relevant class of creditors
whose name or address is known to, or can reasonably be obtained by, the company;
and
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(b)

the Commission.

(3)

A proposal contemplated in subsection (2) must contain all information reasonably
required to facilitate creditors in deciding whether or not to accept or reject the
proposal, and must be divided into three Parts, as follows:

(a)

Part A-Background, which must include at least-

(b)

(i)

a complete list of all the material assets of the company, as well as an
indication as to which assets are held as security by creditors as of the date of
the proposal;

(ii)

a complete list of the creditors of the company as of the date of the proposal,
as well as an indication as to which creditors would qualify as secured,
statutory preferent and concurrent in terms of the laws of insolvency, and an
indication of which of the creditors have proved their claims;

(iii)

the probable dividend that would be received by creditors, in their specific
classes, if the company were to be placed in liquidation;

(iv)

a complete list of the holders of the company issued securities, and the effect
that the proposal would have on them, if any; and

(v)

whether the proposal includes a proposal made informally by a creditor of the
company.

Part B-Proposals, which must include at least-

(i)

the nature and duration of any proposed debt moratorium;
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(c)

(ii)

the extent to which the company is to be released from the payment of its
debts, and the extent to which any debt is proposed to be converted to equity
in the company, or another company;

(iii)

the treatment of contracts and ongoing role of the company;

(iv)

the property of the company that is proposed to be available to pay creditors’
claims;

(v)

the order of preference in which the proceeds of property of the company will
be applied to pay creditors if the proposal is adopted; and

(vi)

the benefits of adopting the proposal as opposed to the benefits that would be
received by creditors if the company were to be placed in liquidation.

Part C-Assumptions and conditions, which must include at least-

(i)

a statement of the conditions that must be satisfied, if any, for the proposal to-

(aa)

come into operation; and

(bb)

be fully implemented;

(ii)

the effect, if any, that the plan contemplates on the number of employees, and
their terms and conditions of employment; and

(iii)

a projected-
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(aa)

balance sheet for the company; and

(bb)

statement of income and expenses for the ensuing three years,

prepared on the assumption that the proposal is accepted.

(4)

The projected balance sheet and statement required by subsection (3)(c)(iii)-

(a)

must include a notice of any significant assumptions on which the projections are
based; and

(b)

may include alternative projections based on varying assumptions and contingencies.

(5)

A proposal must conclude with a certificate by an authorised director or prescribed
officer of the company stating that any-

(a)

factual information provided appears to be accurate, complete, and up to the date; and

(b)

projections provided are estimates made in good faith on the basis of factual
information and assumptions as set out in the statement.

(6)

A proposal contemplated in this section will have been adopted by the creditors of the
company, or the members of a relevant class of creditors, if it is supported by a
majority in number, representing at least 75 percent in value of the creditors or class,
as the case may be, present and voting in person or by proxy, at a meeting called for
that purpose.

(7)

If a proposal is adopted as contemplated in subsection (6)- 53 -
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(a)

the company may apply to the court for an order approving the proposal; and

(b)

the court, on an application in terms of paragraph (a) may sanction the compromise as
set out in the adopted proposal, if it considers it just and equitable to do so, having
regard to-

(i)

the number of creditors of any affected class of creditors, who were present or
represented at the meeting, and who voted in favour of the proposal; and

(ii)

in the case of a compromise in respect of a company being wound up, the
report of the Master required in terms of the laws contemplated in item 9 of
Schedule 5.

(8)

A copy of an order of the court sanctioning a compromise-

(a)

must be filed by the company within five business days;

(b)

must be attached to each copy of the company’s Memorandum of Incorporation that is
kept at the company’s registered office, or elsewhere as contemplated in section 25;
and

(c)

is final and binding on all of the company’s creditors or all of members of the relevant
class of creditors, as the case may be, as of the date on which it is filed.

(9)

An arrangement or a compromise contemplated in this section does not affect the
liability of any person who is a surety of the company.
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The Essential Resource for Today’s Busy Insolvency Professional

Latin America Update
By Christopher A. Jarvinen and Luiz Fernando Valente de Paiva1

A Primer on the Brazilian
Bankruptcy and Restructuring Law
he recent bankruptcy filings in Rio de Janeiro of
two companies controlled by former Brazilian
billionaire Eike Batista have renewed international interest in Brazil’s nine-year-old corporate
insolvency law, the Lei de Falências e Recuperação
de Empresas (Law No. 11.101) (the Brazilian
Bankruptcy Law or BBL). During 2013, shipbuilder and ship-leaser OSX Brasil SA and oil company
Óleo e Gás Participações SA (f/k/a OGX Petróleo
e Gás Participações SA), which is also OSX’s only
big customer, filed corporate restructuring cases. The
OGX case, listing debts of approximately $5.5 billion,
is Latin America’s largest bankruptcy filing to date.
After outlining a number of key features of the BBL,
this article discusses recent decisions impacting the
banking community and exporters in Brazil.
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Background

The BBL came into force on June 9, 2005.
Whereas the restrictions in the prior statute, which
had been in force for six decades, essentially caused
the permanent liquidation of insolvent companies,
the BBL introduced two innovative legal proceedings — out-of-court reorganization (recuperação
extrajudicial) and judicial reorganization (recuperação judicial) — both of which authorize financially distressed, but economically viable, business
entities to obtain court approval for reorganization
plans negotiated directly with their creditors.

Judicial Reorganization

Similar in concept to chapter 11 of the U.S.
Bankruptcy Code, a Brazilian judicial reorganiza1 Mr. Jarvinen teaches courses to executives attending the global EMBA degree program
offered by FGV-EAESP in São Paulo, Brazil, which is focused on restructuring techniques
and using legal methods and leadership perspectives to create value for global business
enterprises. Mr. de Paiva was a member of the Joint Ministerial Committee in Brazil that
drafted the final wording of the BBL. Mr. de Paiva has also written numerous books and
articles on the BBL and is regarded as one of the foremost experts on the subject.

tion is a court-supervised insolvency proceeding.
In 2013, 874 judicial reorganization petitions were
filed in Brazil.
Among other protections, the BBL provides
debtors with a limited form of the automatic stay.
In particular, the BBL establishes that claims and
enforcement proceedings against debtors are stayed
for a nonextendable period of 180 days. However,
due to the existence of various procedural mechanisms that are available to debtors under the BBL,
the automatic stay has been effectively extended in
numerous judicial reorganizations.
During a judicial reorganization, and unless
removed for cause, the debtor’s directors and officers remain in control of the debtor’s business.
However, the court will appoint a judicial administrator (administrador judicial), who polices the
debtor and possesses responsibility for overseeing
a number of important matters in the case (e.g.,
determining the nature and amount of the claims
against the debtor). Moreover, under certain circumstances, a creditors’ committee (comitê de credores) might be formed to supervise the judicial
administrator and the debtor. However, in contrast
to a chapter 11 case, the members of the creditors’
committee (not the debtor’s estate) pay the fees of
its retained professionals.
A central and pervasive feature of the BBL is
the general meeting of creditors (GMC), which will
be convened to consider important matters, such as
(1) the approval, rejection or modification of the
debtor’s proposed plan; (2) the formation or member replacement of the creditors’ committee; and (3)
consideration of any other matter that may affect the
interests of creditors. The creditors who choose to
attend a GMC are divided into the following three
classes, according to the nature of their claims:
Class 1 (labor and occupational accidents), Class 2
(secured claims) and Class 3 (all other claims). If a
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claim has multiple components, the creditor could be listed
in more than one class.
In a judicial reorganization, the debtor’s reorganization
plan combines many of the features that appear separately
in a disclosure statement and plan filed in a chapter 11 case
(e.g., financial projections, terms of distributions to creditors, etc.). If creditors oppose homologation (i.e., approval)
of a proposed plan, the court will convene a GMC. The BBL
offers two possible routes for a debtor to obtain approval of
its proposed plan at the GMC: Either all three creditor classes accept the proposed plan (as determined by the statutory
voting rules applicable to each class), or the plan obtains
cumulatively (1) the favorable vote of creditors representing more than 50 percent of the amount of all claims that are
present or represented at the GMC (regardless of the class
involved), (2) the approval of at least two classes pursuant
to the BBL’s statutory voting rules and (3) the favorable
cumulative vote of more than one-third of the creditors in
the class rejecting the plan (again, computed pursuant to the
BBL’s statutory voting rules).
If the debtor fails to obtain creditor support for the plan,
the BBL requires the court to declare the debtor “bankrupt”
and convert the case to a bankruptcy liquidation (falência).
Also, the claims of various types of creditors are exempt from
a judicial reorganization, such as the advances of money on
export exchange prepayment contracts (adiantamento sobre
contrato de câmbio or ACC).
One additional groundbreaking feature worth highlighting: The BBL provides that entities purchasing, through
a reorganization plan, “a branch or a business unit” of the
debtor are protected from being subject to the risk of succession for certain types of potentially substantial claims against
the debtor (e.g., taxes, Social Security and labor). This has
helped create a market for the purchase and sale of distressed
assets in Brazil. If the court confirms the plan (which would
be binding on both consenting and dissenting creditors that
are subject to its terms), the reorganized debtor will remain
under court supervision for a two-year period.

Out-of-Court Reorganization

The option to pursue an out-of-court reorganization permits a financially distressed business entity to negotiate a
reorganization plan (called a pre-packaged plan) in private
with all of its creditors or one or more classes (or groups) of
creditors with a similar treatment of claims (e.g., unsecured
vendor claims). To date, very few out-of-court reorganization
petitions have been filed under the BBL.
Upon obtaining creditor support for a pre-packaged
plan, the business entity may file an out-of-court reorganization with the court, the goal of which is to seek the
pre-packaged plan’s homologation (i.e., approval). Similar
to a judicial reorganization plan, a court-approved prepackaged plan binds both the consenting and dissenting
creditors that are subject to its terms. Unlike a judicial
reorganization, however, no risk exists that the debtor’s
case will be converted to a bankruptcy liquidation (falência) wherein a debtor does not obtain homologation for its
pre-packaged plan.
Moreover, unlike a judicial reorganization, the court
neither appoints a judicial administrator nor a creditors’

committee in an out-of-court reorganization. The BBL also
provides that various types of claims are not subject to an
out-of-court reorganization (e.g., claims related to ACCs).

Bankruptcy Liquidation

As with the prior statute, the BBL provides companies
with the option to pursue a court-supervised bankruptcy
liquidation. A bankruptcy liquidation, which may be commenced by either the company (voluntary) or by its creditors
(involuntary), is analogous to a chapter 7 case under the U.S.
Bankruptcy Code. In 2013, a total of 1,758 bankruptcy liquidation petitions were filed in Brazil.
Once a court decrees a bankruptcy liquidation, all
actions by creditors to enforce their claims against the
debtor are automatically stayed, and the court will appoint
a trustee to replace the debtor’s directors and officers to
act as the debtor’s legal agent during the liquidation. In a
bankruptcy liquidation, certain types of claims (e.g., ACCrelated claims) possess the “right of restitution”; that is, the
right to receive distributions from the debtor’s estate ahead
of all other creditors (except for relatively small statutorily prescribed sums distributed to holders of labor-related
claims). The BBL does not contain any provisions governing cross-border insolvency cases.

The BBL and the Protection
of the Banking Community

The Brazilian economy is the seventh largest in the
world, and the country is an export powerhouse, with exports
in excess of $245 billion during 2013. In fact, Brazil is the
world’s top exporter of many commodities, such as sugar,
coffee, meat, fruit juice and ethanol. Compared with their
competitors, however, Brazilian exporters are generally at a
greater disadvantage due to, among other things, the ease of
obtaining business financing, and the materially lower cost
of such credit in Brazil compared to other parts of the world.
To help level the competitive playing field, Brazilian
exporters have access to a unique financing device known
as the “ACC,” which technically represents a partial or full
advance in domestic currency to a Brazilian exporter that is
equivalent to the value of the future export in foreign currency. Stated differently, the ACC, which allows a Brazilian
exporter to receive a payment well in advance of the date
of the shipment of its goods, is financed through a foreign
facility purchased from a financial institution in the forward
currency market. The Brazilian exporter will use the financing provided by the ACC to pay general operating expenses
related to producing the goods to be exported, including paying the claims of vendors that supply goods and services to
the exporter.
After the BBL was enacted, however, several debtor/
exporters challenged the lawfulness of the exemption for
ACC-related claims in judicial reorganizations. These debtor/exporters argued that such claims should be included in a
judicial reorganization because the specific statutory carveout in the BBL for ACC claims (Art. 49) conflicts with —
and should be subordinated to — the much broader language
in the BBL authorizing debtors undergoing judicial reorganizations to, among other things, take actions that enable them
to remain as going concerns (Art. 47, ¶ 4).
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The Superior Tribunal of Justice (Superior Tribunal de
Justiça or STJ) is Brazil’s highest-level appellate court and
is charged with harmonizing the enforcement of federal laws
throughout Brazil’s 26 states and federal districts (including appeals involving the BBL). On March 20, 2014, the
STJ rejected a motion to clarify its earlier 2013 decision in
the special appeal involving HSBC Bank Brasil S/A Banco
Múltiplo (the appellant) and Siderúrgica Ibérica S/A (the
respondent/debtor) in which the STJ held that the claims of
ACC creditors against the debtor (an exporter of iron ore for
which ACC-related claims accounted for well over 40 percent of all claims in the case) are not subject to the debtor’s
judicial reorganization.2
Although the STJ’s judgment did not analyze the ACCrelated dispute in-depth, prior decisions issued by lower state
courts of appeals in other cases had limited the carve-out for
ACC-related claims only to the stated prepayment amount
that was reflected in the ACC contract; therefore, such state
courts excluded from the carve-out statutory interest payments (which can be substantial in Brazil). Due to the nature
of Brazil’s legal system, the STJ’s decision represents only
persuasive, not binding, authority with respect to future
ACC-related disputes.
In another decision siding with ACC-creditors, the Court
of Appeals of São Paulo (which is located in the nation’s
financial hub) held in the bankruptcy liquidation of Banco
Santos that non-Brazilian financial institutions funding their
Brazilian counterparts as a part of an ACC transaction are
entitled to restitution from the estate of Banco Santos if the
latter went broke; this also held true for a Brazilian financial
institution that was a part of an ACC with an exporter that
later filed for bankruptcy liquidation.
Many corporate restructuring practitioners in Brazil
believe that the decisions of Brazilian courts reaffirming
the total carve-out from the BBL for the full amount of
ACC-related claims represent a correct statutory interpretation of the BBL, and they affirm the intent of the
lawmakers who crafted the BBL. As a result of such decisions, Brazilian restructuring professionals believe that
financial institutions involved in ACC transactions can
rest assured that their rights under Brazilian law against
a debtor will be respected in all three proceedings authorized by the BBL.
However, the downside of the legislative decision to
carve out ACC claims from the effect of the BBL is clear;
that is, it is generally very difficult or impossible for financially distressed exporters and their ACC-related creditors
to agree to a consensual restructuring of ACC-related debts,
particularly where claims involving ACC contracts represent
a relatively high proportion of the total amount of claims
against the exporter.
However, in some specific cases, ACC-related creditors
have opted to cooperate with the debtor/exporter by executing collective agreements to run concurrently with the
reorganization plan (i.e., agreeing to a longer payout of the
amounts due), or even by adhering to the terms of reorganization plans to which they would otherwise not be subject
(notably, this occurred in the case of Brazilian meat producer
Frigocharque Paulista Ltda.).

A Proposal to Amend the BBL

Due to the fact that the ACC and other types of potentially significant claims are not subject to judicial reorganizations, debtors in Brazil can fall prey to the whims of a single
creditor if it holds a substantial claim against the debtor and
is not subject to the judicial reorganization. This type of creditor has the power to ruin a company’s reorganization process
to the detriment of all other parties involved.
Arguably, carving out certain claims from the purview of
the BBL is much worse than the alternative scenario where
no exemption exists for any type of claim (which would
impel all of a debtor’s major creditors to become involved
in the debt-renegotiation process). Requiring all claims to be
subject to the BBL would enable all of a debtor’s creditors to
analyze the best recovery alternative for their claims within
certain payment limits that could be expressly prescribed by
law, or by the introduction of a right to veto (exercisable by
a majority of votes among creditors in a particular class) a
plan that is excessively unfavorable to such class.
Brazilian corporate restructuring professionals believe
that the BBL represents a substantial improvement over the
prior law because the BBL has introduced a culture of incentivizing financially distressed business entities to directly
negotiate debt restructurings with their creditors. However,
the authors of this article believe that the success of a business entity’s reorganization efforts is fundamentally conditioned on a debtor’s ability to restructure all of its debts so
that the business entity’s cash flow can adequately handle
its post-restructuring debt obligations. Therefore, the BBL
should be amended to cover all types of claims to aid the
governance and eventual success of the whole reorganization
process in Brazil. abi
Reprinted with permission from the ABI Journal, Vol. XXXIII,
No. 6, June 2014.
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2 Special Appeal No. 1.279.525 - PA, Reporting Justice Ricardo Villas Bôas Cuevas (March 7, 2013).
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Annex E

LAW No. 11101/05

Regulates the judicial and out-of-court
reorganization and the bankruptcy of
businessmen and business companies.

THE PRESIDENT OF THE REPUBLIC.
I hereby make known that the National Congress has decreed and I sanction the
following law:

CHAPTER I - PRELIMINARY PROVISIONS

Article 1. - This Law governs the judicial reorganization, bankruptcy and out-of-court
reorganization of businessmen and business companies, hereinafter referred to
severally as debtor.
Article 2. - This Law does not apply to:
I - government-owned entities and mixed-capital companies;
II. - public or private financial institutions, credit unions, consortia, supplementary
pension companies, health care plan companies, insurance companies, special savings
companies and other organizations held equivalent by law to those listed above.
Article 3. - The courts of the venue of the principal establishment of the debtor or the
branch of a company headquartered outside Brazil have jurisdiction to ratify out-ofcourt reorganization plans, grant judicial reorganization or decree bankruptcy.
Article 4. - [VETOED]
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CHAPTER II - PROVISIONS COMMON TO JUDICIAL
REORGANIZATION AND BANKRUPTCY
Section I - General Provisions

Article 5. - The following are not
reorganization or bankruptcy:

enforceable against a debtor under judicial

I. - obligations free of charge;
II. - expenses incurred by the creditors in order to participate in judicial reorganization
or bankruptcy, except for court costs arising from litigation with the debtor.
Article 6. - A decree of bankruptcy or granting of judicial reorganization processing
tolls the course of the statute of limitation and of all actions and executions against
the debtor, including those of private creditors of the jointly liable partner.
Paragraph 1. - Actions claiming a nonfixed amount shall continue at the same court
where they are proceeding.
Paragraph 2. - It is permitted to petition to the trustee for proof, exclusion or
modification of claims ensuing from labor relations. Labor-related actions, however,
including the oppositions referred to in article 8 hereof, shall be processed before the
specialized courts until the respective claim been ascertained, which shall be enrolled
in the general list of creditors in the amount determined by court decision.
Paragraph 3. - The judge having jurisdiction over the actions referred to in paragraphs
1 and 2 of this article may order that a reserve be formed in the amount he estimates
to be owing under the judicial reorganization or bankruptcy, and once the right has
been recognized as unquestionable, the claim shall be included in the proper class.
Paragraph 4. - Under judicial reorganization, the suspension provided for in the main
section of this article shall in no event whatsoever exceed the non-extendable term of
one hundred and eighty (180) days as from granting of processing of the
reorganization, the creditors’ right to commence or continue their actions and
executions being reestablished after the term has elapsed, independently of a judicial
pronouncement.
Paragraph 5. - The provisions of paragraph 2 of this article apply to judicial
reorganization during the suspension period under paragraph 4 of this article. After
the suspension has ended, however, labor executions may be concluded normally
even if the claim is already enrolled in the general list of creditors.
Paragraph 6. - Independently of periodic verification at the court distribution offices,
the bankruptcy or judicial reorganization court shall be informed of any actions filed
against the debtor:
I. - by the competent judge, upon receipt of the complaint;
II. - by the debtor, immediately after service of process.
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Paragraph 7. - Tax-related executions are not suspended by the granting of judicial
reorganization, except for the concession of installment payment pursuant to the
National Tax Code and specific statutory law.
Paragraph 8. - Distribution of the petition in bankruptcy or for judicial reorganization
establishes prevention over any other petition for judicial reorganization or in
bankruptcy with respect to the same debtor.

Section II - Verification And Proof of Claims

Article 7. - Claims shall be verified by the trustee, based on the debtor’s accounting
books and commercial and tax documents, and on the documents submitted to him by
the creditors, assistance by professionals or specialized companies being permitted.
Paragraph 1. - Upon publication of the public notice provided for in article 52,
paragraph 1, or in article 99, sole paragraph, of this Law, creditors shall have fifteen
(15) days to submit their proofs or their differences regarding the listed claims to the
trustee.
Paragraph 2. - The trustee, based on the information and documents compiled
pursuant to the main section and paragraph 1 of this article, shall publish a notice
setting forth the list of creditors within forty-five (45) days as from the end of the
term under paragraph 1 of this article, and stating the place, time and common term
for the persons mentioned in article 8 hereof to have access to the documents on
which the preparation of said list was based.
Article 8. - Within ten (10) days after publication of the list referred to in article 7,
paragraph 2, hereof, the Committee, any creditor, the debtor or his partners, or the
Public Attorney’s Office may file an opposition against the list of creditors to the judge,
alleging the lack of any claim or challenging the lawfulness, amount or rating of a
listed claim.
Sole Paragraph. - The opposition, under a separate case record, shall be processed
pursuant to articles 13 to 15 hereof.
Article 9. - The proof of claim filed by the creditor pursuant to article 7, paragraph 1,
hereof shall contain:
I. - the creditor’s name and address and the address where he shall be informed of
any act of the proceeding;
II. - the amount of the claim, updated to the date of the decree of bankruptcy or
petition for judicial reorganization, its origin and rating;
III. - the documents evidencing the claims and mention of all other evidence to be
produced;
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IV. - indication of the guarantee provided by the debtor, if any, and the respective
instrument;
V. - specification of the object of the guarantee in the creditor’s possession.
Sole Paragraph. - The financial instruments and documents that legitimize the claims
shall be submitted in the original or by certified copies if attached to other
proceedings.
Article 10. - If the term established in article 7, paragraph 1, hereof is not observed,
the proofs of claim shall be considered late.
Paragraph 1. - Under judicial reorganization, the holders of late claims, with the
exception of the holders of labor-related claims, shall not be entitled to vote on
resolutions of the general meeting of creditors.
Paragraph2. - The provisions of paragraph 1 of this article apply to bankruptcy
proceedings unless the general list of creditors containing the late claims has already
been ratified on the date of the general meeting.
Paragraph 3. - Under bankruptcy, late claims shall forfeit the right to any
apportionment made and shall be subject to the payment of court costs, ancillary
charges included between the end of the term and the date of the petition for proof of
claim not being computed.
Paragraph 4. - In the event under paragraph 3 of this article, the creditor may file for
an amount to be set aside to satisfy his claim.
Paragraph 5. - Late proving of claims, if filed prior to ratification of the general list of
creditors, shall be received as an opposition and processed pursuant to articles 13 to
15 hereof.
Paragraph 6. - After ratification of the general list of creditors, those who have not
proven their claim may, with due regard, as applicable, for the ordinary procedure
established in the Code of Civil Procedure, petition the bankruptcy or the judicial
reorganization court for rectification of the general list in order to include the
respective claim.
Article 11. - Creditors whose claims are opposed shall be notified to answer the
opposition within five (5) days, attaching any documents they have and indicating
other evidence they consider necessary.
Article 12. - The term under article 11 hereof having elapsed, the judge shall notify
the debtor and the Committee, if any, to comment on the opposition, in the common
term of five (5) days.
Sole Paragraph. - At the end of the term referred to in the main section of this article,
the judge shall notify the trustee to issue an opinion within five (5) days, attaching to
his statement the report prepared by the professional or specialized company, if
applicable, and all information existing in the debtor’s tax books and other documents
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regarding the claim underlying the opposition, whether or not included in the list of
creditors.
Article 13. - The opposition shall be addressed to the judge by petition, supported by
any documents held by the opposing creditor, who shall indicate the evidence
considered necessary.
Sole Paragraph. - A separate case record shall be made for each opposition, with the
documents relating thereto, but the various oppositions concerning the same claim
shall have a single case record.
Article 14. - If no opposition is filed, the judge shall ratify, as the general list of
creditors, the list of creditors stated in the public notice referred to in article 7,
paragraph 2, hereof, the publication referred to in article 18 hereof being waived.
Article 15. - The terms provided for in articles 11 and 12 hereof having run, the
opposition case records shall be concluded and sent to the judge, who shall:
I. - order that unopposed proofs of claims be included in the general list of creditors,
in the amount stated in the list referred to in article 7, paragraph 2, hereof;
II. - judge the oppositions he considers sufficiently clarified by the allegations and
evidence filed by the parties, stating the amount and rating per claim;
III. - establish, in each of the remaining oppositions, the disputed aspects and decide
on pending procedural matters;
IV. - determine the evidence to be produced, scheduling an evidentiary and judgment
hearing, if necessary.
Article 16. - The judge shall require, for apportionment purposes, an amount to be set
aside to satisfy the opposed claim.
Sole Paragraph. - When partial, the opposition shall not prevent payment of the
undisputed part.
Article 17. - A plea may be filed against the court decision on the opposition.
Sole Paragraph. - The plea having been received, the reporting judge may grant stay
of the decision that recognizes the claim or may order enrollment or modification of
the amount or rating in the general list of creditors, for purposes of exercise of voting
rights at general meetings.
Article 18. - The trustee shall be responsible for consolidation of the general list of
creditors to be ratified by the judge, based on the list of creditors referred to in article
7, paragraph 2, hereof and on the decisions rendered on the oppositions.
Sole Paragraph. - The general list, signed by the judge and the trustee, shall mention
the amount and rating of each claim on the date of the petition for judicial
reorganization or decree of bankruptcy, shall be attached to the case record and shall
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be published in the official press within five (5) days as from the date of the judgment
on the oppositions.
Article 19 - The trustee, the Committee, any creditor or the Public Attorney’s Office
representative may, up to conclusion of the judicial reorganization or bankruptcy, with
due regard, as applicable, for the ordinary procedure provided for in the Code of Civil
Procedure, request the exclusion, another rating or the rectification of any claim in the
event of discovery of falsity, malice, simulation, fraud, essential error or, further,
documents unknown at the time of judgment of the claim or of inclusion in the general
list of creditors.
Paragraph 1. - The action provided for in this article shall be brought solely before the
judicial reorganization or bankruptcy court, or, in the events under article 6,
paragraphs 1 and 2, hereof, before the court that originally recognized the claim.
Paragraph 2. - The action referred to in this article having been filed, payment to the
holder of the claim affected thereby may only be made by posting bond in the amount
of the disputed claim.
Article 20. - Proofs of claim of the private creditor of a partner with unlimited liability
shall be processed in accordance with the provisions of this Section.

Section III - Trustee and Committee of Creditors

Article 21. - The trustee shall be a reputable professional, preferably a lawyer,
economist, business manager or accountant, or a specialized legal entity.
Sole Paragraph. - If the appointed trustee is a legal entity, the instrument provided for
in article 33 hereof shall state the name of the professional who is to be in charge of
conducting the bankruptcy or judicial reorganization procedure, and who shall not be
replaced without the judge’s authorization.
Article 22. - The following are the duties of the trustee, under supervision of the judge
and the Committee, in addition to others imposed on him hereunder:
I. - under judicial reorganization and bankruptcy:
(a)
to issue a letter to the creditors in the list provided for in article 51, main
section, III, article 99, main section, III, or article 105, main section, II, hereof,
stating the date of the petition for judicial reorganization or decree of bankruptcy and
the kind, amount and rating established for the claim;
(b)

to provide promptly all information requested by interested creditors;

(c)
to provide summaries of the debtor’s books, which shall be vested with official
credit in order to serve as grounds for the proofs of claim and oppositions;
(d)
to require any information whatsoever of creditors or of the debtor or his
officers;
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(e)

to draw up the list of creditors referred to in article 7, paragraph 2, hereof;

(f)

to consolidate the general list of creditors pursuant to article 18 hereof;

(g)
to request the judge to call a general meeting of creditors in the events
provided for herein or whenever he deems it should be heard for decision-making
purposes;
(h)
to retain professionals or specialized companies, by court authorization, to
assist him whenever necessary in the performance of his duties;
(i)

to make a statement in the events provided for herein;

II. - under judicial reorganization:
(a)

to monitor the debtor’s activities and judicial reorganization plan performance;

(b)
to file for bankruptcy in the event of nonperformance of any obligation
assumed under the reorganization plan;
(c)
to submit a monthly report on the debtor’s activities to the judge, for
attachment to the record;
(d)
to submit the report on the performance of the reorganization plan provided for
in article 63, main section, III, hereof;
III. - under bankruptcy:
(a)
to inform, through the official press, the place and time for creditors to have
daily access to the bankrupt party’s books and documents;
(b)

to examine the debtor’s bookkeeping;

(c)
to list the proceedings and assume the judicial representation of the bankrupt
estate;
(d)
to receive and open mail addressed to the debtor, delivering any matter to him
that is not of interest to the estate;
(e)
to submit, within forty (40) days as from signing of the instrument of
commitment, extendable for a like period, a report on the causes and circumstances
that led to the state of bankruptcy, in which he shall indicate the civil and criminal
liability of the parties involved, with due regard for the provisions of article 186
hereof;
(f)
to schedule the debtor’s assets and documents and prepare the schedule
notice, pursuant to articles 108 and 110 hereof;
(g)

to appraise the scheduled assets;
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(h)
to retain appraisal experts, preferably official, by court authorization, in order
to appraise the assets in the event he does not consider himself technically qualified to
do so;
(i)

to perform the acts required for realization of assets and payment to creditors;

(j)
to petition the judge for advance sale of assets that are perishable or liable to
deterioration, to considerable devaluation or to hazardous or costly conservation,
pursuant to article 113 hereof;
(l)
to perform all acts to preserve rights and actions, exert efforts to collect debts
and give the respective release;
(m)
to redeem attached, pledged or legally withheld assets in behalf of the estate
and by court authorization;
(n)
to represent the bankrupt estate in court, if necessary retaining an attorney,
whose fees shall first be established and approved by the Committee of Creditors;
(o)
to request all measures and procedures required for the performance of this
Law, protection of the estate or efficient administration;
(p)
to submit to the judge for attachment to the case record, by the tenth (10th)
day of the month following the due month, a statement of account of the trust, clearly
specifying income and expenditure;
(q)
to hand over to his replacement all estate assets and documents in his
possession, on pain of liability;
(r)
to render accounts at the end of the proceeding, when replaced, dismissed or
resigning from the position.
Paragraph 1. - The fees of the trustee’s assistants shall be fixed by the judge, who
shall consider the complexity of the work to be performed and the market values for
similar duties.
Paragraph 2. - In the event under the main section, I (d), of this article, in the case of
refusal the judge, at the trustee’s request, shall notify said persons to appear at the
court headquarters on pain of disobedience, when he shall then question them in the
presence of the trustee, taking their depositions in writing.
Paragraph 3. - Under bankruptcy, the trustee may not, without court authorization,
after hearing the Committee and the debtor in a common term of two (2) days,
compromise as to obligations and rights of the bankrupt estate or grant deductions on
debts, even if considered unlikely to be paid.
Paragraph 4. - If the report under III (e) of the main section of this article indicates
the criminal liability of any of the parties involved, the Public Attorney’s Office shall be
notified to take cognizance of its contents.
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Article 23. - The trustee who fails to submit his accounts or any of the reports
provided for herein in the established term shall be notified personally to do so within
five (5) days, on pain of disobedience.
Sole Paragraph. - The term under the main section of this article having elapsed, the
judge shall dismiss the trustee and appoint a replacement to prepare reports or
organize the accounts, stating explicitly his predecessor’s responsibilities.
Article 24. - The judge shall establish the amount and conditions of payment of the
trustee’s fees, with due regard for the debtor’s payment capacity, the degree of
complexity of the work and the market values for similar duties.
Paragraph 1. - In any event, the total amount paid to the trustee shall not exceed five
percent (5%) of the amount payable to the creditors submitted to judicial
reorganization or of the proceeds of the sale of assets in bankruptcy.
Paragraph 2. - Forty percent (40%) of the amount payable to the trustee shall be
reserved for payment after the provisions of articles 154 and 155 hereof have been
performed.
Paragraph 3. - The replaced trustee shall be remunerated in proportion to the work
performed, unless he resigns for no relevant cause or is dismissed for negligence,
fault, malice or nonperformance of the obligations established herein, in which events
he shall not be entitled to any remuneration.
Paragraph 4. - The trustee whose accounts are not approved shall likewise not be
entitled to remuneration.
Article 25. - The debtor or the bankrupt estate shall bear the expenses of the fees of
the trustee and of any persons engaged to assist him.
Article 26. - The Committee of Creditors shall be formed by resolution of any of the
classes of creditors at the general meeting and shall be composed as follows:
I. - one (1) representative appointed by the class of labor creditors, with two (2)
alternates;
II. - one (1) representative appointed by the class of creditors with in rem guarantees
or special privileges, with two (2) alternates;
III. - one (1) representative appointed by the class of creditors that are unsecured and
have special privileges, with two (2) alternates.
Paragraph 1. - Failure by any of the classes to appoint a representative shall not
prevent the formation of the Committee, which may function with less members than
provided for in the main section of this article.
Paragraph 2. - Upon request signed by creditors representing the majority of the
claims of a single class, independently of a general meeting, the judge shall order:
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I. - the appointment of the representative and alternates of the respective class not
yet represented on the Committee; or
II. - the replacement of the representative or alternates of the respective class.
Paragraph 3. - The Committee members shall appoint one of themselves to be the
chairman.
Article 27. - The Committee of Creditors shall have the following duties, apart from
others established herein:
I. - under judicial reorganization and bankruptcy:
(a)

to supervise the activities and examine the accounts of the trustee;

(b)

to monitor the smooth course of the proceedings and performance of the law;

(c)
to inform the judge if it detects any violation of the rights or injury to the
interests of the creditors;
(d)

to verify and issue an opinion on any complaints by interested parties;

(e)

to request the judge to call general meetings of creditors;

(f)

to pronounce in the events established herein;

II. - under judicial reorganization:
(a)
to supervise the management of the debtor’s activities, submitting a report on
his situation every thirty (30) days;
(b)

to supervise performance of the judicial reorganization plan;

(c)
to submit for authorization by the judge, when the debtor is excluded in the
events provided for herein, the disposal of fixed assets, the establishment of in rem
and other guarantees, as well as acts of indebtedness required for the continuation of
corporate activities during the period preceding approval of the judicial reorganization
plan.
Paragraph 1. - The Committee’s decisions, passed by majority vote, shall be recorded
in a book of minutes, initialed by the judge, which shall be made accessible to the
trustee, the creditors and the debtor.
Paragraph 2. - If a majority vote on a Committee resolution is not possible, the
deadlock shall be settled by the trustee or, in the event of his incompatibility, by the
judge.
Article 28. - If there is no Committee of Creditors, the trustee, or the judge in the
event of his incompatibility, shall carry out its duties.
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Article 29. - The Committee members’ fees shall not be defrayed by the debtor or the
bankrupt estate, but the expenses incurred to perform any act provided for herein, if
duly evidenced and authorized by the judge, shall be reimbursed in accordance with
available cash funds.
Article 30. - No one may be a member of the Committee or hold the position of trustee
who in the last five (5) years, while holding the position of trustee or Committee
member under a previous bankruptcy or judicial reorganization, was dismissed, failed
to render accounts within the legal time frames or whose accounts were not approved.
Paragraph 1. - Anyone having blood or affinity ties within the third (3rd) degree with
the debtor, his officers, controllers or legal representatives or who is their friend,
enemy or dependent shall likewise be barred from joining the Committee or holding
the position of trustee.
Paragraph 2. - The debtor, any creditor or the Public Attorney’s Office may request the
judge to replace the trustee or Committee members appointed in breach of the
provisions of this Law.
Paragraph 3. - The judge shall decide within twenty-four (24) hours regarding the
request under paragraph 2 of this article.
Article 31. - The judge, on his own initiative or at the substantiated request of any
interested party, may order the dismissal of the trustee or of any of the members of
the Committee of Creditors when he ascertains a breach of the provisions of this Law,
nonperformance of duties, omission, negligence or performance of any act that may
jeopardize the business of the debtor or of third parties.
Paragraph 1. - Upon the act of dismissal, the judge shall appoint a new trustee or call
the alternates to recompose the Committee.
Paragraph 2. - Under bankruptcy, the replaced trustee shall render accounts within
ten (10) days, pursuant to article 154, paragraphs 1 to 6, hereof.
Article 32. - The trustee and the Committee members shall be liable for losses caused
to the bankrupt estate, the debtor or the creditors by malice or negligence, those
disagreeing to a Committee resolution to state their disagreement in minutes in order
to hold themselves harmless against liability.
Article 33. - The trustee and the members of the Committee of Creditors shall be
notified in person immediately upon their appointment to sign, within forty-eight (48)
hours at the court headquarters, the instrument of commitment to perform the office
well and truly and to assume all responsibilities inherent thereto.
Article 34. - If the instrument of commitment is not signed within the term established
in article 33 hereof, the judge shall appoint another trustee.
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Section IV - General Meeting of Creditors

Article 35. - The duties of the general meeting of creditors shall be to resolve on:
I. - under judicial reorganization:
(a)
approval, rejection or modification of the judicial reorganization plan submitted
by the debtor;
(b)
formation of the Committee of Creditors, selection of its members and their
replacement;
(c)

[VETOED]

(d)
petitions for withdrawal of the debtor, pursuant to article 52, paragraph 4,
hereof;
(e)

appointment of the administrator upon exclusion of the debtor;

(f)

any other matter that may affect the creditors’ interests;

II. - under bankruptcy:
(a)

[VETOED]

(b)
formation of the Committee of Creditors, selection of its members and their
replacement;
(c)

adoption of other forms of asset realization, pursuant to article 145 hereof;

(d)

any other matter that may affect the creditors’ interests.

Article 36. - The general meeting of creditors shall be called by the judge at least
fifteen (15) days beforehand, by notice published in the official press and in widely
circulated newspapers in the localities of the headquarters and branches, and which
shall state:
I. - the place, date and time of the meeting at first (1st) and second (2nd) calls, the
second (2nd) not to be held less than five (5) days after the first (1st);
II. - the agenda;
III. - the place where the creditors may, if applicable, obtain a copy of the judicial
reorganization plan to be submitted for resolution by the general meeting.
Paragraph 1. - A copy of the general meeting call notice shall be posted in an easily
visible form at the debtor’s headquarters and branches.
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Paragraph 2. - Apart from the cases expressly provided for herein, creditors
representing at least twenty-five percent (25%) of the total amount of the claims of a
specific class may request the judge to call a general meeting.
Paragraph 3. - Call and general meeting expenses are borne by the debtor or the
bankrupt estate, unless the meeting is called at the request of the Committee of
Creditors or in the event under paragraph 2 of this article.
Article 37. - The general meeting shall be chaired by the trustee, who shall appoint
one (1) secretary from among the creditors present.
Paragraph 1. - In resolutions on the dismissal of the trustee or in others with which he
is incompatible, the general meeting shall be chaired by the creditor present holding
the largest claim.
Paragraph 2. - The general meeting shall be convened at first (1st) call with the
attendance of creditors holding over half of the claims of each class, computed at their
value, and at second (2nd) call, with any number.
Paragraph 3. - In order to attend a general meeting, creditors shall each sign the
attendance list, which shall be closed when the meeting is convened.
Paragraph 4. - A creditor may be represented at general meetings by proxy or by a
legal representative, provided he delivers to the trustee, at least twenty-four (24)
hours before the date stated in the call notice, a legally competent document
evidencing the powers or stating the page of the case record where the document is to
be found.
Paragraph 5. - Labor unions may represent members holding labor-related claims or
occupational accident claims who do not attend the general meeting either in person
or by proxy.
Paragraph 6. - In order to exercise the right established in paragraph 5 of this article,
the union shall:
I. - provide the trustee at least ten (10) days before the general meeting with a list of
the members it intends to represent, and workers included in the list of more than one
union shall inform, at least twenty-four (24) hours before the general meeting, which
union represents them, on pain of not being represented at the general meeting by
any of them; and
II. - [VETOED]
Paragraph 7. - Minutes shall be drawn up of the general meeting, setting forth the
names of those present and the signatures of the chairman, the debtor and two (2)
members of each of the voting classes, and shall be delivered to the judge with the
attendance list within forty-eight (48) hours.
Article 38. - Creditors’ votes shall be proportional to the value of their claims, with due
regard, in resolutions on the judicial reorganization plan, for the provisions of article
45, paragraph 2, hereof.
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Sole Paragraph. - Under judicial reorganization, for exclusive purposes of voting at
general meetings, foreign currency claims shall be converted into domestic currency at
the exchange rate prevailing on the day before the general meeting.
Article 39. - The persons included in the general list of creditors or in the absence
thereof in the list of creditors submitted by the trustee pursuant to article 7,
paragraph 2, hereof, or, further, in the absence of the latter in the list submitted by
the debtor himself pursuant to articles 51, main section, III and IV, 99, main section,
III, or main section, 105, II, of this Law, shall be entitled to vote at general meetings,
including in any event those with proven claims on the date of the general meeting or
those whose claim is admitted or altered by court decision, including those who have
obtained a reserve of amounts, with due regard for the provisions of article 10,
paragraphs 1 and 2, hereof.
Paragraph 1. - The holders of claims excepted under article 49, paragraphs 3 and 4,
hereof shall not be entitled to vote and shall not be considered for purposes of
verifying the quorum for convening and resolution.
Paragraph 2. - General meeting resolutions shall not be invalidated by virtue of a
subsequent court decision on the existence, quantification or rating of claims.
Paragraph 3. - In the event of subsequent invalidation of a general meeting resolution,
the rights of bona fide third parties shall be held harmless, the creditors who approved
the resolution to be liable for proven losses caused by malice or negligence.
Article 40. - No preliminary approval shall be granted, of either a provisional or
advance nature as to the effects of the relief, in order to suspend or postpone a
general meeting of creditors due to a pending dispute on the existence, quantification
or rating of claims.
Article 41. - The general meeting shall be composed of the following classes of
creditors:
I. - holders of labor-related claims or occupational accident claims;
II. - holders of claims with in rem guarantees;
III. - holders of unsecured claims, with special privilege, with general privilege, or
subordinated.
Paragraph 1. - Holders of labor-related claims vote with the class provided for in the
main section, I, of this article with their total claim, independently of the amount.
Paragraph 2. - Holders of claims with in rem guarantees vote with the class provided
for in the main section, II, of this article to the limit of the value of the encumbered
asset, and with the class provided for in the main section, III, of this article for the
balance of the amount of their claim.
Article 42. - A proposal shall be considered approved when it obtains the assenting
votes of creditors representing over half the total amount of the claims represented at
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the general meeting, except in resolutions on the judicial reorganization plan pursuant
to article 35, main section, I (a), hereof, on the composition of the Committee of
Creditors or on an alternative form of realizing the assets pursuant to article 145
hereof.
Article 43 - The debtor’s partners, as well as associated, controlling and controlled
companies or those having a partner or shareholder with an interest of more than ten
percent (10%) of the debtor’s capital stock or in which the debtor or any of his
partners have an interest of more than ten percent (10%) of the capital stock, may
attend the general meeting of creditors, without voting rights, however, and they shall
not be considered for purposes of verifying the quorum for convening and resolution.
Sole Paragraph. - The provisions of this article also apply to the spouse or relative by
blood or affinity or collateral kin within the second (2nd) degree, ascendant or
descendant, of the debtor, trustee, controlling partner, members of the advisory
councils, audit committees or similar bodies of the debtor company, and to any
company in which any such persons hold said positions.
Article 44. - When choosing the representatives of each class on the Committee of
Creditors, only the respective members may vote.
Article 45. - In resolutions on the judicial reorganization plan, all classes of creditors
referred to in article 41 hereof shall approve the proposal.
Paragraph 1. - In each of the classes referred to in article 41, II and III, hereof, the
proposal shall be approved by creditors representing over half of the total amount of
the claims represented at the general meeting and, cumulatively, by simple majority
of creditors present.
Paragraph 2. - In the class under article 41, I, hereof, the proposal shall be approved
by simple majority of the creditors present, independently of the amount of the claim.
Paragraph 3. - Creditors shall not be entitled to vote and shall not be considered for
purposes of verification of the resolution quorum if the judicial reorganization plan
does not alter the amount or the original conditions of payment of their claim.
Article 46. - Approval of an alternative form of asset realization under bankruptcy,
pursuant to article 145 hereof, shall require the favorable vote of creditors
representing two-thirds (2/3) of the claims present at the general meeting.

CHAPTER III. - JUDICIAL REORGANIZATION

Section I. - General Provisions

Article 47. - The object of judicial reorganization is to make it possible for the debtor
to overcome his economic and financial crisis in order to be able to maintain the
production source, employment of workers and interests of the creditors, thus
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contributing to preserve the company and its social function and to foster economic
activity.
Article 48. - Judicial reorganization may be petitioned for by any debtor who, at the
time of the petition, has been doing business regularly for over two (2) years and
meets the following requirements, cumulatively:
I. - he shall not be bankrupt, and if he has been, the resulting liabilities have been
declared extinguished by final and conclusive decision;
II. - he shall not have obtained a concession of judicial reorganization within the last
five (5) years;
III. - he shall not have obtained, within the last eight (8) years, a concession of
judicial reorganization based on the special plan provided for in Section V of this
Chapter;
IV. - he shall not have been convicted or does not have, as an officer or controlling
partner, a person convicted of any of the crimes provided for herein.
Sole Paragraph. - Judicial reorganization may also be petitioned for by the surviving
spouse, the debtor’s heirs, the executor or the remaining partner.
Article 49. - All claims existing on the date of the petition are subject to judicial
reorganization, even if not yet due.
Paragraph 1. - Creditors of a debtor under judicial reorganization preserve their rights
and privileges against the co-obligors, sureties and other obligors by recourse action.
Paragraph 2. - Obligations preceding the judicial reorganization shall comply with the
terms contracted originally or defined by law, including with respect to charges, unless
otherwise established in the judicial reorganization plan.
Paragraph 3. - In the case of a creditor holding the position of fiduciary owner of real
or personal property, financial lessor, owner or committed seller of real estate whose
respective agreements include an irrevocability or irreversibility clause, including
under real estate developments, or an owner under a sale agreement with title
retention, his claim shall not be subject to the effects of the judicial reorganization,
and the ownership rights over the item and the agreement terms shall prevail, with
due regard for the respective law; during the suspension term under article 6,
paragraph 4, hereof, however, it shall not be permitted to sell or remove from the
debtor’s establishment any capital goods essential to his business.
Paragraph 4. - The amount referred to in article 86, II, hereof shall not be subject to
the effects of the judicial reorganization.
Paragraph 5. - In the case of a claim guaranteed by pledge over credit instruments,
credit rights, financial investments or securities, guarantees liquidated or fallen due
during the judicial reorganization may be replaced or renewed, and until they are
renewed or replaced any amount received in payment of the guarantees shall be kept
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in a blocked account during the period of suspension referred to in article 6, paragraph
4, hereof.
Article 50. - The following are means of judicial reorganization, with due regard for the
law applicable to each case, inter alia:
I. - granting of special terms and conditions for the payment of obligations fallen or
falling due;
II. - spin-off, merger, consolidation or transformation of a company, opening of a
wholly-owned subsidiary, or quota or share assignment, with due regard for the
partners’ rights, pursuant to applicable law;
III. - change in corporate control;
IV. - full or partial replacement of the debtor’s officers or change in his management
bodies;
V. - granting creditors the right to separate election of officers and to veto powers on
matters specified in the plan;
VI. - capital increase;
VII. - succession or lease of an establishment, including to a company formed by the
employees themselves;
VIII. - reduction in salaries, offsetting of working hours and workday reduction, by
collective agreement or convention;
IX. - payment in kind or novation of outstanding debts, with or without constitution of
own or a third party guarantee;
X. - formation of a company of creditors;
XI. - partial sale of the assets;
XII. - equalization of financial charges relating to debts of any kind, the initial term
being the date of distribution of the petition for judicial reorganization, applying also to
rural credit contracts, without prejudice to the provisions of specific law;
XIII. - right of enjoyment of the company;
XIV. - shared management;
XV. - securities issuance;
XVI. - formation of a specific purpose company to adjudicate, in payment of the
claims, the debtor’s assets.
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Paragraph 1. - Upon the disposal of an asset under in rem guarantee, suppression or
replacement of the guarantee shall only be permitted with the express approval of the
creditor holding the respective guarantee.
Paragraph 2. - In foreign currency claims, the exchange variation shall be maintained
as a parameter for indexing the corresponding obligation, and it may only be excluded
if the creditor holding the respective claim expressly approves a different provision in
the judicial reorganization plan.

Section II. - Petition for and Processing of Judicial Reorganization

Article 51. - The petition for judicial reorganization shall be supported by:
I. - a statement of the material causes of the debtor’s equity condition and the
reasons for the economic and financial crisis;
II. - accounting statements for the last three (3) financial years and those drawn up
especially to support the petition, prepared in strict compliance with applicable
corporation law and consisting necessarily of:
(a)

the balance sheet;

(b)

accrued income statement;

(c)

income statement as from the last financial year;

(d)

management report on cash flow and projection thereof;

III. - full nominal list of creditors, including those under an affirmative covenant or
covenant to give, stating the address, kind, rating and updated amount of the claim,
and specifying its origin, the system for the respective maturity dates and the
accounting records on each pending transaction;
IV. - full list of employees, stating the respective functions, salaries, indemnities and
other amounts to which they are entitled, with the corresponding accrual months, and
specifying amounts pending payment;
V. - certificate of regular standing of the debtor at the Company Public Registry,
updated articles of incorporation and minutes of appointment of current officers;
VI. - list of private assets of the debtor’s controlling partners and officers;
VII. - updated statements of debtor’s bank accounts and of any financial investments
of any kind, including those in investment funds or on stock exchanges, issued by the
respective financial institutions;
VIII. - certificates of the protest offices in the judicial district of the debtor’s domicile
or headquarters and branches;
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IX. - list, signed by the debtor, of all legal actions to which he is a party, including
labor-related suits, with an estimate of the respective amounts claimed.
Paragraph 1. - The accounting documents and other ancillary reports, in the form and
supported as provided for by law, shall be kept at the disposal of the court, the trustee
and, by court authorization, any interested party.
Paragraph 2. - With respect to the requirement under the main section, II, of this
article, microenterprises and small companies may submit simplified books and
accounting records as established by specific law.
Paragraph 3. - The judge may order that the documents referred to in paragraphs 1
and 2 of this article, or a copy thereof, be deposited at the court office.
Article 52. - The documentation required under article 51 hereof being in order, the
judge shall grant processing of the judicial reorganization and, by the same act, shall:
I. - appoint the trustee, with due regard for the provisions of article 21 hereof;
II. - waive the requirement for clearance certificates for the debtor to engage in
business, except for contracting with the Public Authorities or for the receipt of tax or
claim benefits or incentives, with due regard for the provisions of article 69 hereof;
III. - order the suspension of all actions or executions against the debtor pursuant to
article 6 hereof, the respective case records to remain at the court where they are
proceeding, except for the actions under article 6, paragraphs 1, 2 and 7, hereof and
those relating to claims excepted under article 49, paragraphs 3 and 4, hereof;
IV. - order the debtor to submit monthly statements of account throughout the judicial
reorganization term, on pain of dismissal of his officers;
V. - order notice to be served on the Public Attorney’s Office and communication by
letter to the Federal Public Treasuries and those of all States and Municipalities where
the debtor has an establishment.
Paragraph 1. - The judge shall order that a public notice be issued for publication in
the official press, containing:
I. - a summary of the debtor’s petition and the decision granting processing of the
judicial reorganization;
II. - a nominal list of creditors, specifying the updated amount and rating of each
claim;
III. - a warning regarding the deadlines for proving claims, pursuant to article 7,
paragraph 1, hereof, and for creditors to file objections to the judicial reorganization
plan submitted by the debtor pursuant to article 55 hereof.
Paragraph 2. - Processing of the judicial reorganization being granted, the creditors
may at any time request that a general meeting be called to form the Committee of
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Creditors or to replace its members, with due regard for the provisions of article 36,
paragraph 2, hereof.
Paragraph 3. - In the event under the main section, III, of this article, the debtor shall
inform the competent courts of the suspension.
Paragraph 4. - The debtor cannot withdraw the petition for judicial reorganization after
processing thereof has been granted, unless he obtains approval of the withdrawal at
the general meeting of creditors.

SECTION III - JUDICIAL REORGANIZATION PLAN

Article 53. - The reorganization plan shall be submitted by the debtor to the court in
the non-extendable term of sixty (60) days after publication of the decision granting
processing of the judicial reorganization, on pain of conversion into bankruptcy, and it
shall contain:
I. - a detailed description of the means of reorganization to be used, pursuant to
article 50 hereof, and a summary thereof;
II. - statement of its economic feasibility; and
III. - economic-financial and appraisal report on the debtor’s assets, signed by a
legally qualified professional or specialized company.
Sole Paragraph. - The judge shall order a notice to be published advising the creditors
regarding receipt of the reorganization plan and establishing the term for stating
objections, with due regard for article 55 hereof.
Article 54. - The judicial reorganization plan shall not provide for a term of more than
one (1) year for payment of labor-related claims or occupational accident claims fallen
due by the date of the judicial reorganization petition.
Sole Paragraph. - The plan shall not, further, provide for a term of more than thirty
(30) days for the payment, to a limit of five (5) minimum wages per worker, of strictly
salary-related claims fallen due during the three (3) months prior to the judicial
reorganization petition.

Section IV. - Procedure for Judicial Reorganization

Article 55. - Any creditor may state his objection to the judicial reorganization plan to
the judge within thirty (30) days as from publication of the list of creditors provided
for in article 7, paragraph 2, hereof.
Sole Paragraph. - If on the date of publication of the list referred to in the main
section of this article the notice under article 53, sole paragraph, hereof has not been
published, the term for objection shall start on the notice publication date.
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Article 56 - If any creditor objects to the judicial reorganization plan, the judge shall
call a general meeting of creditors to resolve on the reorganization plan.
Paragraph 1. - The date scheduled for the general meeting shall not be later than one
hundred and fifty (150) days after judicial reorganization processing is granted.
Paragraph 2. - The general meeting that approves the judicial reorganization plan may
appoint the members of the Committee of Creditors, pursuant to article 26 hereof, if it
has not yet been formed.
Paragraph 3. - The judicial reorganization plan may be altered by the general meeting,
provided the debtor agrees expressly and in such a way that does not entail a
decrease in the rights exclusively of the absent creditors.
Paragraph 4. - The general meeting of creditors having rejected the reorganization
plan, the judge shall decree the debtor bankrupt.
Article 57. - After the plan approved by the general meeting of creditors has been
attached to the record or the term under article 55 hereof has elapsed without
objection by creditors, the debtor shall submit tax indebtedness clearance certificates
pursuant to articles 151, 205 and 206 of Law 5172 of October 25, 1966 (National Tax
Code).
Article 58. - The requirements of this Law having been met, the judge shall grant the
judicial reorganization of the debtor whose plan has not been objected to by any
creditor pursuant to article 55 hereof or has been approved by the general meeting of
creditors pursuant to article 45 hereof.
Paragraph 1. - The judge may grant judicial reorganization based on a plan that has
not been approved pursuant to article 45 hereof, provided it has obtained,
cumulatively, at the same general meeting:
I. - the favorable vote of creditors representing over half the amount of all claims
represented at the general meeting, independently of classes;
II. - the approval of two (2) of the classes of creditors pursuant to article 45 hereof, or
if there are only two (2) classes with voting creditors, the approval of at least one (1)
of them;
III. - in the class that rejected it, the favorable vote of over one-third (1/3) of the
creditors, computed pursuant to article 45, paragraphs 1 and 2, hereof.
Paragraph 2. - Judicial reorganization may only be granted pursuant to paragraph 1 of
this article if the plan does not entail different treatment among the creditors of the
class that rejected it.
Article 59. - The judicial reorganization plan entails novation of pre-petition claims,
and binds the debtor and all the creditors subject to him, without prejudice to the
guarantees, with due regard for the provisions of article 50, paragraph 1, hereof.
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Paragraph 1. - The court decision that grants judicial reorganization shall constitute a
judicial enforcement instrument, pursuant to article 584, main section, III, of Law
5869 of January 11, 1973 (Code of Civil Procedure).
Paragraph 2. - A plea may be filed against decisions granting judicial reorganization by
any creditor and by the Public Attorney’s Office.
Article 60. - If the approved judicial reorganization plan involves the judicial disposal
of branches or separate production units of the debtor, the judge shall order that this
be performed, with due regard for the provisions of article 142 hereof.
Sole Paragraph. - The object of the disposal shall be free of any encumbrance and the
winning bidder shall not succeed to the debtor’s obligations, including tax-related
obligations, with due regard for the provisions of article 141, paragraph 1, hereof.
Article 61. - The decision under article 58 hereof having been rendered, the debtor
shall continue under judicial reorganization until all obligations established in the plan
and falling due up to two (2) years after concession of the judicial reorganization have
been performed.
Paragraph 1. - During the period established in the main section of this article, the
nonperformance of any obligation established in the plan shall entail conversion of the
reorganization into bankruptcy, pursuant to article 73 hereof.
Paragraph 2. - Bankruptcy having been decreed, the creditors shall have their rights
and guarantees reconstituted on the terms contracted originally, any amounts paid
being deducted and acts performed validly within the sphere of the judicial
reorganization being held harmless.
Article 62. - After the period established in article 61 hereof, in the event of
nonperformance of any obligation established in the judicial reorganization plan any
creditor may petition for specific performance or bankruptcy based on article 94
hereof.
Article 63. - Obligations fallen due in the term established in article 61, main section,
hereof having been performed, the judge shall by decision decree termination of the
judicial reorganization and order:
I. - payment of the balance of the trustee’s fees, said obligations only to be considered
discharged against account rendering, within thirty (30) days, and approval of the
report provided for in the main section, III, of this article;
II. - ascertainment of the balance of the court costs to be paid;
III. - submission of a detailed report by the trustee, in a maximum period of fifteen
(15) days, regarding performance of the reorganization plan by the debtor;
IV. - dissolution of the Committee of Creditors and exoneration of the trustee;
V. - communication to the Company Public Registry for the applicable steps.
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Article 64. - During the judicial reorganization procedure, the debtor or his officers
shall continue to conduct the corporate activities, under the supervision of the
Committee, if any, and the trustee, unless any of them:
I. - has been sentenced finally and conclusively for a crime committed under previous
judicial reorganization or bankruptcy or for a crime against property, public welfare or
economic policy provided for by applicable law;
II. - shows strong signs of having committed a crime provided for herein;
III. - has acted with malice, simulation or fraud against the interests of its creditors;
IV. - has engaged in any of the following acts:
(a)
incurring personal expenditures that are manifestly excessive in relation to his
equity condition;
(b)
incurring expenses whose nature and extent cannot be justified in view of the
capital or type of business, movement of transactions and other similar circumstances;
(c)
unjustifiably decapitalizing the company or carrying out transactions that
impair its regular functioning;
(d)
simulating or omitting claims on submitting the list referred to in article 51,
main section, III, hereof, without any relevant reason under the law or being
supported by a court decision;
V. - has refused to provide information requested by the trustee or the other
Committee members;
VI. - has his dismissal provided for in the judicial reorganization plan.
Sole Paragraph. - In any of the events under the main section of this article, the judge
shall dismiss the trustee, who shall be replaced pursuant to the articles of
incorporation of the debtor or to the judicial reorganization plan.
Article 65. - Upon removal of the debtor in the events under article 64 hereof, the
judge shall call a general meeting of creditors to resolve as to the administrator who is
to assume the management of the debtor’s business, all rules regarding duties,
impediments and remuneration of the trustee to apply to him, as applicable.
Paragraph 1. - The trustee shall perform the duties of administrator until the general
meeting has resolved on the choice of the latter.
Paragraph 2. - In the event the administrator appointed by the general meeting of
creditors refuses or is unable to accept the duty of managing the debtor’s business,
the judge shall call a new general meeting within seventy-two (72) hours as from the
refusal or statement of impediment in the case record, the provisions of paragraph 1
of this article to apply.
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Article 66. - Once the petition for judicial reorganization has been distributed, the
debtor cannot dispose of or encumber any items or rights of his permanent assets,
unless they are of evident utility recognized by the judge after hearing the Committee,
with the exception of those previously listed in the judicial reorganization plan.
Article 67. - The claims resulting from obligations contracted by the debtor during
judicial reorganization, including those relating to expenses with goods or service
suppliers and loan agreements, shall be considered post-petition claims in the event of
decree of bankruptcy, with due regard, as applicable, for the order established in
article 83 hereof.
Sole Paragraph. - Unsecured claims subject to judicial reorganization held by goods or
service suppliers who continue to provide them normally after the petition for judicial
reorganization shall have general privilege of receipt in the event of decree of
bankruptcy, to the limit of the amount of the goods or services supplied during the
reorganization period.
Article 68. - The Public Treasuries and the National Social Security Institute (INSS)
may grant, pursuant to specific law, installment payment of their claims, in the sphere
of judicial reorganization, in accordance with the guidelines established in Law 5172 of
October 25, 1966 (National Tax Code).
Article 69. - In all acts, contracts and documents signed by a debtor subject to the
judicial reorganization procedure, the words "under Judicial Reorganization" shall be
added after the company’s name.
Sole Paragraph. - The judge shall order the Company Public Registry to enter the
judicial reorganization in the corresponding register.

Section V. - Judicial Reorganization
Plan for Microenterprises and Small Companies

Article 70. - The persons referred to in article 1 hereof and who are included under the
concepts of microenterprise or small company, pursuant to applicable law, are subject
to the rules of this Chapter.
Paragraph 1. - Microenterprises and small companies, as defined by law, may submit a
special judicial reorganization plan provided they state their intention to do so in the
complaint referred to in article 51 hereof.
Paragraph 2. - Creditors not embraced by the special plan shall not have their claims
proven in the judicial reorganization.
Article 71. - The special judicial reorganization plan shall be submitted within the term
established in article 53 hereof and shall be limited to the following conditions:
I. – it shall extend solely to unsecured claims, except for those resulting from onlending of official funds and those provided for in article 49, paragraphs 3 and 4,
hereof;
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II. – it shall provide for installment payment in up to thirty-six (36) monthly, equal
and successive amounts, with monetary restatement and interest of twelve percent
(12%) per annum;
III. – it shall provide for payment of the first (1st) installment in a maximum term of
one hundred and eighty (180) days as from distribution of the judicial reorganization
petition;
IV. – it shall establish the need for authorization by the judge, after hearing the
trustee and the Committee of Creditors, for the debtor to increase expenses or hire
employees.
Sole Paragraph. - The petition for judicial reorganization based on a special plan does
not entail stay of the statute of limitation or actions and executions for claims not
covered by the plan.
Article 72. - If the debtor referred to in article 70 hereof opts for a judicial
reorganization petition based on the special plan provided for in this Section, the
general meeting of creditors shall not be called to resolve on the plan, and the judge
shall grant the judicial reorganization if all other requirements hereunder have been
met.
Sole Paragraph. - The judge shall also dismiss the judicial reorganization petition and
decree the bankruptcy of the debtor in the event of objections, pursuant to article 55
hereof, of creditors holding over half of the claims described in article 71, main
section, I, hereof.

CHAPTER IV. - CONVERSION OF JUDICIAL
REORGANIZATION INTO BANKRUPTCY

Article 73. - The judge shall decree bankruptcy during the judicial reorganization
procedure:
I. – by resolution of the general meeting of creditors, pursuant to article 42 hereof;
II. – due to failure by the debtor to submit the reorganization plan in the time frame
under article 53 hereof;
III. – when the reorganization plan has been denied, pursuant to article 56, paragraph
4, hereof;
IV. – due to nonperformance of any obligation assumed under the reorganization plan,
pursuant to article 61, paragraph 1, hereof.
Sole Paragraph. - The provisions of this article do not prevent a decree of bankruptcy
due to default on an obligation not subject to judicial reorganization, pursuant to
article 94, main section, I or II, hereof, or to any act provided for in article 94, main
section, III, hereof.
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Article 74. - In the conversion of reorganization into bankruptcy, acts of management,
indebtedness, encumbrance or disposal performed during the judicial reorganization
are considered valid, provided they comply with the provisions of this Law.

CHAPTER V. - BANKRUPTCY
Section I. - General Provisions

Article 75. - Bankruptcy, on removing the debtor from his activities, seeks to preserve
and optimize the productive use of the company’s goods, assets and productive
resources, including intangible assets.
Sole Paragraph. - Bankruptcy proceedings
procedural time and cost saving.

shall

comply

with

the

principles

of

Article 76. - The bankruptcy court is indivisible and competent to hear all actions
involving the bankrupt party’s assets, interests and business, with the exception of
labor and tax suits and those not regulated hereunder in which the bankrupt figures as
plaintiff or co-plaintiff.
Sole Paragraph. - All actions, including those excepted under the main section of this
article, shall proceed under the trustee, who shall be notified to represent the
bankrupt estate, on pain of annulment of the proceedings.
Article 77. - The decree of bankruptcy determines the early maturity of the
indebtedness of the debtor and partners with unlimited and joint liability, with ratable
deduction of interest, and converts all foreign currency claims into domestic currency,
at the exchange rate prevailing on the date of the court decision, for all effects and
purposes of this Law.
Article 78. - Petitions in bankruptcy are subject to mandatory distribution, in order of
submission.
Sole Paragraph. - Actions required to be brought to the bankruptcy court are subject
to distribution bound to a specific court.
Article 79. - Bankruptcy proceedings and their ancillary proceedings prevail over all
others in the order of the proceedings, at any instance.
Article 80. - Claims outstanding from the judicial reorganization shall be considered
proven when definitively included in the general list of creditors, ongoing proving of
claims to continue.
Article 81. - The decision to decree the bankruptcy of a company whose partners have
unlimited liability also entails the bankruptcy of the latter, who become subject to the
same legal effects produced in relation to the bankrupt company, and they shall
consequently be served with process to file their answer if they so wish.

BUSINESS RESTRUCTURINGANDINSOLVENCYTEAM
- 26 -

Paragraph 1. - The main section of this article applies to the partner who has
withdrawn voluntarily or been removed from the company within the last two (2)
years, as regards debts existing on the date of filing of the amendment to the articles
of association if they have not been settled by the date of the decree of bankruptcy.
Paragraph 2. - Bankrupt companies shall be represented in the bankruptcy by their
officers or liquidators, who shall have the same rights and, under the same penalties,
shall be subject to the obligations of the bankrupt.
Article 82. - The personal liability of partners having limited liability, controllers and
officers of the bankrupt company, as established in the respective laws, shall be
ascertained in the actual bankruptcy court, independently of realization of the assets
and of evidence of their insufficiency to cover the liabilities, with due regard for the
ordinary procedure established in the Code of Civil Procedure.
Paragraph 1. - The liability action under the main section of this article shall be timebarred in two (2) years as from res judicata of the court decision to terminate the
bankruptcy.
Paragraph 2. - The judge may, on his own initiative or at the request of the interested
parties, order that the defendants’ private assets be frozen, in an amount in keeping
with the damage caused, until the liability action has been judged.
Section II. - Rating of Claims

Article 83. - Claims in bankruptcy shall be rated in the following order:
I. – labor-related claims, limited to one hundred and fifty (150) minimum wages per
creditor, and occupational accident claims;
II. – claims with in rem guarantees to the limit of the value of the encumbered asset;
III. – tax claims, independently of their nature and length of constitution, except for
tax fines;
IV. – special privileged claims, as follows:
(a)

those under article 964 of Law 10,406 of January 10, 2002;

(b)
those so defined in other civil and commercial laws, except as otherwise
established herein;
(c)
those whose holders are vested by law with lien on the item given in
guarantee;
V. – general privileged claims, as follows:
(a)

those under article 965 of Law 10,406 of January 10, 2002;

(b)

those under the sole paragraph of article 67 hereof;
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(c)
those so defined in other civil and commercial laws, except as otherwise
established herein;
VI. – unsecured claims, as follows:
(a)

those not provided for in the other items of this article;

(b)
the balances of claims not covered by the proceeds of disposal of the assets
bound to their payment;
(c)
the balances of labor-related claims that exceed the limit established in the
main section, I, of this article;
VII. – contractual penalties and fines for breach of criminal or administrative law,
including tax-related fines;
VIII. – subordinate claims, as follows:
(a)

those so provided for by law or contract;

(b)

the claims of partners and officers without an employment bond.

Paragraph 1. - For purposes of the main section, II, of this article, the value of the
asset under in rem guarantee shall be the amount actually received for its sale or, in
the case of a block sale, the appraisal value of the asset considered individually.
Paragraph 2. - Amounts resulting from a partner’s right to receive his portion of the
capital stock upon liquidation of the company cannot be enforced against the estate.
Paragraph 3. - The penal clauses of unilateral contracts shall not be performed if the
obligations established therein fall due by virtue of bankruptcy.
Paragraph 4. - Labor-related claims assigned to third parties shall be considered
unsecured.
Article 84. - Claims relating to the following shall be considered post-petition claims
and shall be paid with precedence over those mentioned in article 83 hereof, in the
order set forth below:
I. – fees payable to the trustee and his assistants, and labor-related claims or
occupational accident claims referring to services rendered after the decree of
bankruptcy;
II. – sums provided to the bankrupt estate by the creditors;
III. – expenses with schedules, management, asset realization and distribution of the
proceeds, as well as court costs of the bankruptcy proceedings;
IV. – court costs with respect to actions and executions in which the bankrupt estate is
defeated;
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V. – obligations resulting from valid juristic acts performed during the judicial
reorganization, pursuant to article 67 hereof, or after the decree of bankruptcy, and
taxes relating to generating facts occurring after the decree of bankruptcy, with due
regard for the order established in article 83 hereof.

Section III - Petition for Restitution

Article 85. - The owner of an asset scheduled in the bankruptcy proceeding or that is
in the debtor’s possession on the date of decree of bankruptcy may petition for its
restitution.
Sole Paragraph. - The return of an item sold on credit and delivered to the debtor
during the fifteen (15) days prior to the petition for his bankruptcy may also be
requested, if not yet disposed of.
Article 86. - Restitution in cash shall be made:
I. – if the item no longer exists at the time of the petition for restitution, in which
event the petitioner shall receive the appraised amount of the asset or, if it has been
sold, the respective price, in both cases in the updated amount;
II. – of the amount delivered to the debtor, in domestic currency, resulting from an
advance on an export exchange contract, pursuant to article 75, paragraphs 3 and 4,
of Law 4728 of July 14, 1965, provided the full term of the transaction, including any
extensions, does not exceed the term established in the specific rules of the proper
authority;
III. – of the amounts delivered to the debtor by the bona fide contracting party in the
event the contract is revoked or ineffective, pursuant to article 136 hereof.
Sole Paragraph. - Restitution pursuant to this article shall only be made after the
payment under article 151 hereof has been made.
Article 87. - The petition for restitution shall be substantiated and shall describe the
item claimed.
Paragraph 1. - The judge shall order a separate case record for the petition with its
supporting documents and order notice to be given to the bankrupt, the Committee,
the creditors and the trustee to make a statement, in the successive term of five (5)
days, any statement contrary to restitution being valid as a challenge.
Paragraph 2. - The petition having been challenged and any evidence requested
having been granted, the judge shall schedule an evidentiary and judgment hearing, if
necessary.
Paragraph 3. - If there is no evidence to produce, the case records shall be concluded
for judgment.
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Article 88. - The court decision that recognizes the petitioner’s right shall order that
the item be delivered within forty-eight (48) hours.
Sole Paragraph. - If there is no opposition, the bankrupt estate shall not be sentenced
to pay attorney’s fees.
Article 89. - A judgment that denies restitution, when applicable, shall include the
petitioner in the general list of creditors, in the rating applicable to said petitioner, as
provided for herein.
Article 90. - The judgment on the petition for restitution may be appealed, without
stay of proceedings.
Sole Paragraph. - The plaintiff of the petition for restitution who intends to receive the
asset or the amount claimed prior to res judicata shall post bond.
Article 91. - Petitions for restitution suspend access to the item until res judicata.
Sole Paragraph. - When several petitioners have to be satisfied in cash and the
balance is not sufficient to make full payment, the amount shall be distributed ratably
among them.
Article 92. - Petitioners whose petitions are successful shall indemnify the bankrupt
estate or whoever bore the expenses of safeguarding the claimed item.
Article 93. - When a petition for restitution is not applicable, the creditors’ right to file
third-party opposition is safeguarded, with due regard for civil procedural law.
Section IV. - Procedure for Decree of Bankruptcy

Article 94. - Bankruptcy shall be decreed of the debtor who:
I. – without a relevant reason under the law does not pay on the due date a liquid
obligation materialized under a protested execution instrument or instruments, the
sum of which exceeds the equivalent of forty (40) minimum wages on the date of the
petition in bankruptcy;
II. – executed for any liquid amount, does not pay, does not deposit and does not
appoint sufficient assets for attachment within the legal term;
III. – performs any of the following acts, unless they are part of a judicial
reorganization plan:
(a)
liquidating his assets precipitately or resorting to ruinous or fraudulent means
to make payments;
(b)
carrying out or by unequivocal acts attempting to carry out, with the object of
delaying payments or defrauding creditors, a simulated transaction or the disposal of
part or all of his assets to a third party, whether or not a creditor;
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(c)
transferring an establishment to a third party, whether or not a creditor,
without the consent of all the creditors and without keeping sufficient assets to settle
his liabilities;
(d)
simulating the transfer of his principal establishment with the object of
circumventing the law or inspection or to harm a creditor;
(e)
giving or increasing a guarantee to a creditor for a debt contracted previously
without keeping sufficient assets free and clear to settle his liabilities;
(f)
absenting himself without leaving a qualified representative with sufficient
funds to pay creditors, abandoning an establishment or attempting to hide from his
place of domicile, the locality of his headquarters or of his principal establishment;
(g)
failing to perform, within the established term, an obligation assumed under
the judicial reorganization plan.
Paragraph 1. - Creditors may join as co-parties in order to complete the minimum
limit for the petition in bankruptcy based on the main section, I, of this article.
Paragraph 2. - The petition in bankruptcy is not legitimized by claims that cannot be
claimed therein, even if liquid.
Paragraph 3. - In the event under the main section, I, of this article, the petition in
bankruptcy shall be supported by enforcement instruments pursuant to article 9, sole
paragraph, hereof, accompanied in any event by the respective protest instruments
for bankruptcy purposes in accordance with specific law.
Paragraph 4. - In the event under the main section, II, of this article, the petition in
bankruptcy shall be supported by a certificate issued by the court where the execution
is proceeding.
Paragraph 5. - In the event under the main section, III, of this article, the petition in
bankruptcy shall describe the facts that characterize it, any evidence available to be
attached and that to be produced to be specified.
Article 95. - The debtor may petition for his judicial reorganization during the term for
answer.
Article 96. - Bankruptcy filed for pursuant to article 94, main section, I, hereof, shall
not be decreed if the respondent evidences:
I. - falsity of an instrument;
II. – time-barring;
III. – nullity of an obligation or instrument;
IV. – payment of the debt;
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V. – any other fact that extinguishes or suspends an obligation or does not legitimize
the collection of an instrument;
VI. – defect in protest or in its instrument;
VII. – filing of a petition for judicial reorganization during the term for answer, with
due regard for the requirements of article 51 hereof;
VIII. – cessation of corporate activities for more than two (2) years prior to the
petition in bankruptcy, evidenced by a qualified document of the Company Public
Registry, which shall not prevail against evidence of exercise after the registered act.
Paragraph 1. - The bankruptcy of a joint-stock company shall not be decreed after
liquidation and apportionment of its assets or those of the estate one (1) year after
the debtor’s death.
Paragraph 2. - The defense provided for in the main section, I to VI, of this article
shall not prevent a decree of bankruptcy if at the end there are any outstanding
obligations not affected by the defense in an amount exceeding the limit established in
said provision.
Article 97. - The following may petition for a debtor’s bankruptcy:
I. – the debtor himself, pursuant to articles 105 to 107 hereof;
II. – the surviving spouse, any heir of the debtor or the executor;
III. – a partner or shareholder of the debtor pursuant to the law or the company’s
articles of incorporation;
IV. – any creditor.
Paragraph 1. - Corporate creditors shall submit a certificate of the Company Public
Registry evidencing the regular standing of their business.
Paragraph 2. - Creditors not domiciled in Brazil shall post bond with respect to court
costs and payment of the indemnity under article 101 hereof.
Article 98. - Served with notice, the debtor may file an answer within ten (10) days.
Sole Paragraph. - In petitions based on article 94, main section, I and II, hereof, the
debtor may, within the term for answer, post the amount corresponding to the total
claim, plus monetary restatement, interest and attorney’s fees, in which event
bankruptcy shall not be decreed, and if the petition in bankruptcy is considered valid
the judge shall order that the amount be released to the plaintiff.
Article 99. - The decision that decrees a debtor’s bankruptcy shall, among other
requirements:
I. – contain a summary of the petition, identification of the bankrupt and the names
his officers at the time;

BUSINESS RESTRUCTURINGANDINSOLVENCYTEAM
- 32 -

II. – fix the legal term of the bankruptcy, without being permitted to make it
retroactive for more than ninety (90) days as from the petition in bankruptcy, the
judicial reorganization petition or the first (1st) protest for lack of payment, excluding
for such purpose any cancelled protests;
III. – order the bankrupt to submit, within at most five (5) days, a nominal list of the
creditors, stating the address, amount, kind and rating of the respective claims, if
such list is not already in the case record, on pain of disobedience;
IV. – specify the term for proving claims, with due regard for the provisions of article
7, paragraph 1, hereof;
V. – order the suspension of all actions or executions against the bankrupt, except in
the events set forth in article 6, paragraphs 1 and 2, hereof;
VI. – prohibit the performance of any act of disposition or encumbrance of the
bankrupt party’s assets, submitting them preliminarily for court authorization and that
of the Committee, if any, with the exception of the assets whose sale is part of the
debtor’s regular business if its temporary continuation is authorized pursuant to the
main section, XI, of this article;
VII. – order the procedures required to safeguard the interests of the parties involved,
being permitted to order preventive detention of the bankrupt or his officers when
requested on the grounds of evidence of any crime defined herein;
VIII. – order the Company Public Registry to enter the bankruptcy in the debtor’s
registration in order to include the word "Bankrupt", the date of the decree of
bankruptcy and the disqualification provided for in article 102 hereof;
IX. – appoint the trustee, who shall perform his duties in accordance with article 22,
main section, III, hereof, without prejudice to the provisions of article 35, main
section, II (a), hereof;
X. – order that official letters be sent to government instrumentalities and agencies
and other bodies, informing them of the existence of assets and rights of the
bankrupt;
XI. – pronounce with respect to the provisional continuation of the bankrupt party’s
business without the trustee or to the sealing off of the establishments, with due
regard for the provisions of article 109 hereof;
XII. – order, if deemed advisable, that a general meeting of creditors be called to form
the Committee of Creditors, with authority, further, to maintain the Committee if
already functioning under the judicial reorganization when bankruptcy is decreed;
XIII. – order notice to the Public Attorney’s Office and communication by letter to the
Federal Public Treasuries and those of all States and Municipalities where the debtor
has an establishment to take cognizance of the bankruptcy.
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Sole Paragraph. - The judge shall order the publication of a notice containing the full
decision that decrees the bankruptcy and the list of creditors.
Article 100. - A plea may be filed against the decision that decrees bankruptcy, and
the decision that dismisses the petition may be appealed.
Article 101. - Anyone petitioning maliciously for another’s bankruptcy shall be
sentenced, under the decision that dismisses the petition, to indemnify the debtor,
loss and damage to be ascertained upon calculation of the award.
Paragraph 1. - If more than one (1) plaintiff files the petition in bankruptcy, those who
acted in accordance with the main section of this article shall be held jointly liable.
Paragraph 2. - By his own action, the injured third party may also claim indemnity
from the liable parties.

Section V. - Corporate Disqualification, Rights
And Duties of the Bankrupt

Article 102. - The bankrupt shall be disqualified to engage in any corporate activities
as from the decree of bankruptcy until the judgment that extinguishes his obligations,
with due regard for the provisions of article 181, paragraph 1, hereof.
Sole Paragraph. - At the end of the disqualification period, the bankrupt may request
the bankruptcy judge to provide for the respective entry in his registration.
Article 103. - As from the decree of bankruptcy or sequestration, the debtor forfeits
the right to manage his assets or to dispose of them.
Sole Paragraph. - The bankrupt may, however, monitor the management of the
bankruptcy, request the steps required to preserve his rights or the scheduled assets,
and intervene in proceedings to which the bankrupt estate is a party or in which it has
an interest, petitioning for whatever may be rightful and filing the applicable appeals.
Article 104. - The decree of bankruptcy imposes the following duties on the bankrupt:
I. – to sign in the case record, provided he has been notified of the decision, an
instrument of appearance, stating his name, nationality, marital status, full address of
domicile, further stating in said instrument:
(a)

the causes that determined his bankruptcy, when filed for by creditors;

(b)
in the case of a company, the names and addresses of all partners, controlling
shareholders, executive directors or officers, submitting the articles of association or
bylaws and evidence of respective registration, as well as amendments thereto;
(c)

name of the accountant in charge of keeping the mandatory books;
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(d)
any powers of attorney he has granted, stating the object and the name and
address of the attorney in fact;
(e)

his real and personal property that is not at the establishment;

(f)
whether he participates in other companies, showing the respective articles of
association or bylaws;
(g)
his bank accounts, investments, financial instruments under collection and
ongoing proceedings in which he is a plaintiff or defendant;
II. – to deposit his mandatory books at the court office upon signing the instrument of
appearance, for delivery to the trustee, after being closed by instruments signed by
the judge;
III. – not to leave the venue where the bankruptcy is proceeding without cause and
express communication to the judge and without leaving an attorney in fact, under
penalties of the law;
IV. – to appear in all bankruptcy acts, representation by an attorney in fact being
permitted when his presence is not essential;
V. – to deliver promptly all assets, books, papers and documents to the trustee,
informing him, for schedule, of any assets in the possession of third parties;
VI. – to provide all information required by the judge, trustee, creditor or Public
Attorney’s Office regarding circumstances and facts of interest to the bankruptcy;
VII. – to assist the trustee diligently and promptly;
VIII. – to examine the proofs of claim filed;
IX. – to assist in the preparation and verification of the balance sheet and examination
of the books;
X. – to pronounce whenever required by the judge;
XI. – to submit the list of his creditors in the time frame established by the judge;
XII. – to examine and give an opinion on the trustee’s accounts.
Sole Paragraph. - Upon failing to perform any of the duties imposed on him hereunder
after notified by the judge to do so, the bankrupt shall be liable for the crime of
disobedience.

Section VI. - Bankruptcy Filed for by the Actual Debtor

Article 105. - A debtor undergoing an economic and financial crisis who considers that
he does not meet the requirements to petition for judicial reorganization shall petition
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to the court for bankruptcy, stating the reasons for the impossibility of continuing his
business activities, accompanied by the following documents:
I. – accounting statements for the last three (3) financial years and those drawn up
especially to support the petition, prepared in strict accordance with applicable
corporation law and consisting necessarily of:
(a)

the balance sheet;

(b)

accrued income statement;

(c)

income statement as from the last financial year;

(d)

cash flow report;

II. – a nominal list of creditors, stating their address and the amount, kind and rating
of the respective claims;
III. – a list of properties and rights constituting the assets, with the respective
estimate of the amount and documents evidencing ownership;
IV. – evidence of his status as businessman, articles of association or bylaws in effect,
or if there are none a list of all partners, their addresses and their personal assets;
V. – the mandatory books and accounting documents required by law;
VI. – list of officers during the last five (5) years, with their respective addresses,
offices and corporate holdings.
Article 106. - If the petition is not regularly supported, the judge shall require its
amendment.
Article 107. - The court decision that decrees the debtor’s bankruptcy shall comply
with article 99 hereof.
Sole Paragraph. - Bankruptcy having been decreed, the provisions regarding the
bankruptcy filed for by the persons referred to in article 97, main section, II to IV,
hereof apply in their entirety.

Section VII – Schedule and Custody of Assets

Article 108. - Once the instrument of commitment has been signed, the trustee shall
forthwith provide for the schedule of assets and documents and the appraisal of
assets, separately or in block, at the place where they are situated, the judge to order
the steps required for such purpose.
Paragraph 1. - The scheduled assets shall remain in the safekeeping of the trustee or
whomever he may appoint and on the former’s responsibility, the bankrupt or any of
his representatives being permitted to be appointed depositary of the assets.
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Paragraph 2. - The bankrupt may accompany the schedule and appraisal procedures.
Paragraph 3. - The proceeds of the goods attached or seized in any other way shall be
included in the bankrupt estate, the judge to petition to the proper authorities, at the
trustee’s request, ordering their delivery.
Paragraph 4. - No assets that are absolutely unattachable shall be scheduled.
Paragraph 5. - Even in the event of a block appraisal, any asset under in rem
guarantee shall also be appraised separately, for purposes of article 83, paragraph 1,
hereof.
Article 109. - The establishment shall be sealed off whenever there is a risk to
performance of the schedule stage or to preservation of the assets of the bankrupt
estate or of the creditors’ interests.
Article - 110. - The certificate of schedule, consisting of the inventory and respective
appraisal report on the assets, shall be signed by the trustee, by the bankrupt or his
representatives and by other persons assisting in or witnessing the act.
Paragraph 1. - If it is not possible to appraise the assets at the time of the schedule,
the trustee shall request the judge to grant a term for submission of the appraisal
report, which shall not exceed thirty (30) days as from submission of the certificate of
schedule.
Paragraph 2. - The inventory shall refer to:
I. – the debtor’s mandatory and ancillary or optional books, mentioning their existing
condition, number and name of each, pages with entries, dates of first and latest
entry, and whether the mandatory books are vested with the legal formalities;
II. – cash, papers, credit instruments, documents and other assets of the bankrupt
estate;
III. – assets of the bankrupt estate in the possession of third parties for safekeeping,
deposit, pledge or withholding;
IV. – assets stated as owned or claimed by third parties, such circumstance to be
mentioned.
Paragraph 3. - When possible, the assets referred to in paragraph 2 of this article shall
be stated individually.
Paragraph 4. - As regards real property, the trustee, within fifteen (15) days after
schedule thereof, shall display the registration certificates obtained after the decree of
bankruptcy, with all statements set forth therein.
Article 111. - The judge may authorize creditors, individually or jointly, by reason of
the costs and in the interests of the bankrupt estate, to purchase or adjudicate the
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scheduled assets immediately, for the amount appraised, with due regard for the rule
of rating and preference among them, after hearing the Committee.
Article 112. - The scheduled assets may be removed if it is necessary to improve their
safekeeping and conservation, in which event they shall be kept on deposit under the
trustee’s responsibility, against commitment.
Article 113. - Assets that are perishable or liable to deterioration or considerable
devaluation or to hazardous or costly conservation may be sold in advance, after
schedule and appraisal, by court authorization, the Committee and the bankrupt
having been heard within forty-eight (48) hours.
Article 114. - The trustee may rent or enter into another agreement referring to the
assets of the bankrupt estate with a view to producing income for the bankrupt estate,
by authorization of the Committee.
Paragraph 1. - The agreement under the main section of this article does not generate
the right of first refusal to purchase and cannot entail full or partial disposal of the
assets.
Paragraph 2. - The asset underlying the agreement may be sold at any time,
independently of the contracted term, the agreement entered into being terminated
without the right to a fine, unless the purchaser consents.

Section VIII. - Effects of Decree of Bankruptcy
on the Debtor’s Obligations

Article 115. - Decree of bankruptcy subjects all creditors, who may exercise their
rights only over the assets of the bankrupt and of the partner with unlimited liability in
the form established herein.
Article 116. - Decree of bankruptcy suspends:
I. – exercise of lien over assets subject to schedule, which shall be delivered to the
trustee;
II. – exercise of the right of withdrawal or receipt of the amount of their quotas or
shares by the partners in the bankrupt company.
Article 117. - Bilateral contracts are not terminated by bankruptcy and may be
performed by the trustee, by Committee authorization, if performance reduces or
prevents an increase in the liabilities of the bankrupt estate or is necessary to
maintain and preserve its assets.
Paragraph 1. - The contracting party may question the trustee, within ninety (90) days
as from signing of the instrument of his appointment, to declare, within ten (10) days,
whether or not the contract is to be performed.
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Paragraph 2. - A negative answer or silence by the trustee grants the contracting
party the right to indemnity, the amount of which, ascertained in ordinary
proceedings, shall constitute an unsecured claim.
Article 118. - The trustee, by Committee authorization, may provide for performance
of a unilateral contract if such fact reduces or prevents an increase in the liabilities of
the bankrupt estate or is necessary to maintain and preserve its assets, making
payment of the consideration to which it is bound.
Article 119. - The following rules shall prevail in the contractual relations set forth
below:
I. – the seller cannot block delivery of the items shipped to the debtor and still in
transit if prior to the petition in bankruptcy the purchaser had resold them, without
fraud, as shown on the invoices and bills of lading delivered or remitted by the seller;
II. – if the debtor sold composite items and the trustee decides not to continue
performance of the contract, the purchaser may put the items already received at the
disposal of the bankrupt estate, claiming loss and damage;
III. – if the debtor fails to deliver a movable item or to provide a service he sold or
contracted on installment, and the trustee decides not to perform the contract, the
claim relating to the amount paid shall be proven in the proper class;
IV. – the trustee, after the Committee has been heard, shall restore the movable item
purchased by the debtor with title retention by the seller if he decides not to continue
performance of the contract, demanding reimbursement, pursuant to the contract, of
the amounts paid;
V. – in the event of items sold on the forward market and quoted on the stock
exchange or market, and the contract is not performed by actual delivery of said items
and payment of the price, the difference between the quotation on the date of the
contract and at the time of exchange or market settlement shall prevail;
VI. – in the case of a real estate purchase and sale commitment, the respective law
shall apply;
VII. – the lessor’s bankruptcy does not terminate the lease agreement, and in the
event of the lessee’s bankruptcy the trustee may terminate the agreement at any
time;
VIII. – in the event of an agreement to clear and settle obligations in the sphere of the
national financial system, pursuant to applicable law, the nonbankrupt party may
consider the agreement terminated in advance, in which event it shall be settled as
established in regulations, it being permitted to offset any claim determined in favor of
the bankrupt against claims held by the contracting party;
IX. – segregated properties, constituted to meet a specific purpose, shall comply with
the provisions of the respective law, the assets, rights and obligations thereof
continuing to be separate from those of the bankrupt until the advent of the respective
term or until its purpose has been accomplished, when the trustee shall schedule the
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balance in favor of the bankrupt estate or enroll the claim remaining against it in the
proper class.
Article 120. - The power of attorney granted by the debtor prior to bankruptcy for the
performance of business shall cease to be effective upon the decree of bankruptcy, the
attorney in fact to render account of his tenure.
Paragraph 1. - The power of attorney granted for judicial representation of the debtor
continues to be effective until it is expressly revoked by the trustee.
Paragraph 2. - The power of attorney or commission received by the bankrupt prior to
bankruptcy ceases as regards himself, except for those providing for matters outside
the scope of the corporate activities.
Article 121. - Current accounts with the debtor are considered closed upon the decree
of bankruptcy, the respective balance to be ascertained.
Article 122. - Debts of the debtor falling due by the date of the decree of bankruptcy
are offset, with preference over all other creditors, whether or not arising from the
bankruptcy decision, with due regard for the requirements of civil law.
Sole Paragraph. - The following are not offset:
I. – claims transferred after the decree of bankruptcy, except in the event of
succession by consolidation, merger, spin-off or death; or
II. – claims, even if fallen due previously, transferred when the debtor’s condition of
economic and financial crisis was already known or whose transfer was effected
fraudulently or maliciously.
Article 123. - If the bankrupt participates in a company as a limited partner or partner,
only the assets he owns in the company and are ascertained as provided for in the
articles of association or bylaws shall be included in the bankrupt estate.
Paragraph 1. - If the articles of association or bylaws do not provide in this respect,
the ascertainment shall be made judicially unless the company has to be liquidated by
requirement of law, articles of association or bylaws, in which case the assets of the
bankrupt, only after the entire liabilities of the company have been paid, shall be
brought into the bankrupt estate.
Paragraph 2. - In the event the bankrupt is a member of an indivisible condominium,
the asset shall be sold and the amount due to the other members deducted from the
proceeds, said other members being permitted to purchase the part quota of the
bankrupt in accordance with the best proposal obtained.
Article 124. - Interest provided for by law or by contract and falling due after the
decree of bankruptcy cannot be enforced against the bankrupt estate if the assets
ascertained are not sufficient to pay the subordinate creditors.
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Sole Paragraph. - This provision does not apply to interest on debentures and claims
with in rem guarantee, but the proceeds of the assets constituting the guarantee shall
be liable solely for them.
Article 125. - In the bankruptcy of an estate, probate proceedings shall be suspended,
the trustee to perform pending acts regarding the rights and obligations of the
bankrupt estate.
Article 126. - In equity relations not expressly regulated herein, the judge shall decide
the case with a view to unity, the universality of the claims and equal treatment of
creditors, with due regard for the provisions of article 75 hereof.
Article 127. - Creditors of joint co-obligors whose bankruptcies are decreed are
entitled to claim, in each bankruptcy, their total claim, until received in full, when they
shall then inform the court.
Paragraph 1. - The main section of this article does not apply to the bankrupt whose
obligations have been extinguished by court decision, pursuant to article 159 hereof.
Paragraph 2. - If the creditor is paid in full by one or several co-obligor bankrupt
estates, those that paid shall have the right of recourse against the others, ratably to
the part they paid and to the part for which they were each liable.
Paragraph 3. - If the sum of the amounts paid to the creditor in all the co-obliged
bankrupt estates exceeds the total claim, the amount shall be returned to the
bankrupt estates in the proportion established in paragraph 2 of this article.
Paragraph 4. - If the co-obligors were each other’s guarantors, the excess under
paragraph 3 of this article shall belong, in the order of the obligations, to the bankrupt
estates of the co-obligors who were entitled to be guaranteed.
Article 128. - Solvent co-obligors and the guarantors of the debtor or partners with
unlimited liability may prove the claim corresponding to the amounts paid or payable,
if the creditor does not prove his claim in the legal term.

Section IX. - Ineffectiveness and Revocation of
Acts Performed Prior to Bankruptcy

Article 129. - The following are ineffective with regard to the bankrupt estate, whether
or not the contracting party was aware of the debtor’s condition of economic and
financial crisis and whether or not the debtor intended to defraud creditors:
I. – payment by the debtor within the legal term of debts not yet fallen due, by any
means of extinguishment of the credit right, including by discount of the actual
instrument;
II. – payment made within the legal term of debts fallen due and enforceable, in any
way not provided for under the contract;
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III. – constitution of an in rem guarantee, including lien, within the legal term, in the
case of a debt contracted previously; if the assets given in mortgage are the object of
other subsequent ones, the bankrupt estate shall receive the part that should apply to
the creditor of the revoked mortgage;
IV. – acts performed free of charge during the two (2) years preceding the decree of
bankruptcy;
V. – waiver of inheritance or legacy during the two (2) years preceding the decree of
bankruptcy;
VI. – sale or transfer of an establishment without the express consent of or payment
to all creditors existing at the time, sufficient assets not having remained to the debtor
to settle his liabilities, unless, within thirty (30) days, there is no opposition by
creditors after being duly notified, either judicially or by a deeds and documents
registry officer;
VII. – registration of in rem rights and of property transfer inter vivos, for a
consideration or free of charge, or an annotation of real property made after the
decree of bankruptcy, unless there is a previous annotation.
Sole Paragraph. - Ineffectiveness may be declared by the judge on his own initiative,
alleged in defense or claimed under a specific action or incidentally during the
proceedings.
Article 130. - Acts performed with the intent to injure creditors may be revoked,
fraudulent collusion between the debtor and the third party contracting with him and
the actual loss suffered by the bankrupt estate to be evidenced.
Article 131. - None of the acts referred to in article 129, I to III and VI, hereof that
were provided for and performed as established in the judicial reorganization plan
shall be declared ineffective or revoked.
Article 132. - The revocation suit under article 130 hereof shall be filed by the trustee,
by any creditor or by the Public Attorney’s Office within three (3) years as from the
decree of bankruptcy.
Article 133. - The revocation suit may be brought against:
I. – all those figuring in the act or who by effect thereof are paid, guaranteed or
benefited;
II. – the acquiring third parties if they are aware when the right is created of the
debtor’s intention to injure creditors;
III. – the heirs or legatees of the persons listed in the main section, I and II, of this
article.
Article 134. - The revocation suit shall proceed before the bankruptcy court and follow
the ordinary procedure established in Law 5869 of January 11, 1973 (Code of Civil
Procedure).

BUSINESS RESTRUCTURINGANDINSOLVENCYTEAM
- 42 -

Article 135. - The decision that considers the revocation suit valid shall order that the
assets be returned to the bankrupt estate in kind, with all accessories, or the market
value, plus loss and damage.
Sole Paragraph. - The decision may be appealed.
Article 136. - Ineffectiveness being recognized or the revocation suit considered valid,
the parties shall revert to the previous situation, and the bona fide contracting party
shall be entitled to restitution of the assets or amounts delivered to the debtor.
Paragraph 1. - In the event of securitization of claims of the debtor, ineffectiveness
shall not be declared or the act of assignment revoked to the detriment of the rights of
the holders of securities issued by the insurance broker.
Paragraph 2. - The bona fide third party is guaranteed the right at any time to file an
action for loss and damage against the debtor or his guarantors.
Article 137. - The judge may, at the request of the revocation suit plaintiff, order as a
preventive measure, pursuant to civil procedural law, sequestration of the items
removed from the debtor’s assets and in the possession of third parties.
Article 138. - The act may be declared ineffective or revoked, even when performed
on the basis of a court decision, with due regard for the provisions of article 131
hereof.
Sole Paragraph. - The act being revoked or declared ineffective, the decision on which
it was based shall be cancelled.

Section X. - Realization of Assets

Article 139. - Immediately upon scheduling of the assets, with attachment of the
respective case record to the bankruptcy proceedings, asset realization shall
commence.
Article 140. - The disposal of assets shall be carried out in one of the following forms,
in the order of preference set forth below:
I. – disposal of the company, with the sale of its establishments in block;
II. – disposal of the company, with the sale of its branches or manufacturing plants
separately;
III. – disposal in block of the assets constituting each of the debtor’s establishments;
IV. – disposal of the assets considered individually.
Paragraph 1. - If it is advisable to realize the assets or if opportune, more than one
form of disposal may be adopted.
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Paragraph 2. - Asset realization shall start independently of formation of the general
list of creditors.
Paragraph 3. - The object of disposal of the company shall be the set of certain assets
required for the profitable operation of the manufacturing plant, which may include
the transfer of specific contracts.
Paragraph 4. - In transfers of assets disposed of pursuant to this article and which
require public registration, the respective court order shall serve as sufficient deed of
title for said registration.
Article 141. - In the joint or separate disposal of assets, including the company or its
branches, carried out in any of the modalities provided for in this article:
I. – all creditors, in the order of preference established in article 83 hereof, subrogate
to the proceeds of the asset realization;
II. – the object of the disposal shall be free of any encumbrance and the winning
bidder shall not succeed in the debtor’s obligations, including tax- and labor-related
obligations and occupational accident obligations.
Paragraph 1. - The main section, II, of this article does not apply when the winning
bidder is:
I. – a partner in the bankrupt company or company controlled by the bankrupt;
II. – a direct or collateral relative within the fourth (4th) degree, by blood or affinity, of
the bankrupt or of a partner in the bankrupt company; or
III. – identified as an agent of the bankrupt for the purpose of defrauding succession.
Paragraph 2. - Employees of the debtor contracted by the winning bidder shall be
engaged under new employment contracts and the winning bidder shall not be liable
for obligations arising from the previous contracts.
Article 142. - The judge, after hearing the trustee and following the advice of the
Committee, if any, shall order the disposal of the assets in one of the following
modalities:
I. – auction, by oral bidding;
II. – sealed bids;
III. – public proclamation.
Paragraph 1. - Disposal under any of the modalities provided for this article shall be
preceded by the publication of a notice in a widely circulated newspaper, fifteen (15)
days in advance in the case of personal property, and thirty (30) days in advance in
the case of disposal of the company or of real property, announcement being
permitted by other means that assist to make the sale widely known.
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Paragraph 2. - The disposal shall be made for the highest amount offered, even if less
than the amount of the appraisal.
Paragraph 3. - In the auction by oral bidding, the rules of Law 5869 of January 11,
1973 (Code of Civil Procedure) shall apply, as relevant.
Paragraph 4. - Disposal by closed bids shall be made by delivery, in court office and
against receipt, of sealed envelopes, to be opened by the judge on the day and at the
time and place stated in the public notice, the clerk to draw up the respective term, to
be signed by those present, and attaching the bids to the bankruptcy case record.
Paragraph 5. - Sale by public proclamation is a combined form of the others,
consisting of two (2) stages:
I. – receipt of bids, pursuant to paragraph 3 of this article;
II. – auction by oral bidding, only those who submit proposals of not less than ninety
percent (90%) of the highest bid offered, pursuant to paragraph 2 of this article, to
participate.
Paragraph 6. - Sale by public proclamation shall obey the following rules:
I. – the proposals having been received and opened pursuant to paragraph 5 of this
article, the judge shall order notice to the bidders whose proposals meet the
requirements of II thereof, to attend the auction;
II. – the opening amount of the auction shall be that of the proposal received from the
highest bidder present, said amount being considered a bid, to which he becomes bound;
III. – if the bidder with the highest proposal does not attend the auction and an initial
bid is not given in at least the amount he offered, he shall be bound to provide the
difference ascertained, the respective court certificate constituting an enforcement
instrument for collection of the amounts by the trustee.
Paragraph 7. - In any modality of disposal, the Public Attorney’s Office shall be notified
personally, on pain of annulment.
Article 143. - In any of the modalities of disposal referred to in article 142 hereof,
oppositions may be filed by any creditor, the debtor or the Public Attorney’s Office
within forty-eight (48) hours after the auction, in which event the case record shall be
concluded and sent to the judge, who shall decide within five (5) days on the
oppositions and, if he dismisses them, shall order the assets delivered to the winning
bidder, with due regard for the conditions established in the public notice.
Article 144. - When there are justified reasons, the judge may authorize, by
substantiated request of the trustee or the Committee, other judicial disposal
modalities than those provided for in article 142 hereof.
Article 145. - The judge shall ratify any other modality of asset realization, provided it
is approved by the general meeting of creditors, including the formation of a company
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of creditors or employees of the actual debtor, with the participation, if necessary, of
the current partners or third parties.
Paragraph 1. - The provisions of article 141 hereof apply to the company referred to in
this article.
Paragraph 2. - In the event of the organization of a company formed by employees of
the actual debtor, they may use labor-related claims to acquire or lease the company.
Paragraph 3. - If the alternative proposal for asset realization is not approved by the
general meeting, the judge shall decide as to the form to be adopted, taking into
account the statement of the trustee and the Committee.
Article 146. - In any modality of asset realization adopted, the bankrupt estate is not
required to submit clearance certificates.
Article 147. - Amounts received in any way shall be deposited immediately to an
interest-bearing account at a financial institution, with due regard for the
requirements of the law or the rules of a judicial body.
Article 148. - The trustee shall include in the report under article 22, III (p), any
amounts received in the due month, specifying the form of distribution of the funds
among the creditors, with due regard for the provisions of article 149 hereof.
Section XI. - Payment to Creditors

Article 149. - Restitution having been made, the post-petition claims paid, pursuant to
article 84 hereof, and the general list of creditors consolidated, the amounts received
by realization of the assets shall be allocated to pay creditors, in accordance with the
rating under article 83 hereof, with due regard for the other provisions of this Law and
the court decisions that require a reserve of amounts.
Paragraph 1. - When there is a reserve of amounts, the sums relating thereto shall be
kept on deposit until final judgment of the claim, and in the event the latter is not
finally recognized, in whole or in part, the funds deposited shall be distributed
supplementarily among the remaining creditors.
Paragraph 2. - Creditors who do not withdraw the funds allocated to them by
distribution in the term established by the judge shall be notified to do so within sixty
(60) days, after which the funds shall be distributed supplementarily among the
remaining creditors.
Article 150. Expenses whose advance payment is essential for management of the
bankruptcy, including in the event of provisional continuation of business provided for
in article 99, main section, XI, hereof, shall be paid by the trustee with available cash
funds.
Article 151. Labor-related claims of a strictly salary nature falling due during the three
(3) months prior to the decree of bankruptcy, to a limit of five (5) minimum wages per
worker, shall be paid as soon as cash is available.

BUSINESS RESTRUCTURINGANDINSOLVENCYTEAM
- 46 -

Article 152. Creditors shall restitute double the amounts received, plus interest at legal
rate, if malice or bad faith is evidenced in the constitution of the claim or guarantee.
Article 153. All creditors having been paid, the balance, if any, shall be delivered to
the bankrupt.

Section XII. - Conclusion of Bankruptcy and Extinguishment
of the Bankrupt Party’s Obligations

Article 154. - The entire assets having been realized and the proceeds distributed
among the creditors, the trustee shall submit his accounts to the judge within thirty
(30) days.
Paragraph 1. - The accounts, accompanied by the evidentiary documents, shall be
rendered under a separate case record, which at the end shall be attached to the
bankruptcy record.
Paragraph 2. - The judge shall order publication of a notice that the accounts have
been delivered and are at the disposal of interested parties, who may challenge them
within ten (10) days.
Paragraph 3. - The notice term having elapsed and the procedures required to
investigate the facts having been performed, the judge shall notify the Public
Attorney’s Office to pronounce within five (5) days, at the end of which the trustee
shall be heard if there is any opposition or adverse opinion by the Public Attorney’s
Office.
Paragraph 4. - The steps under paragraphs 2 and 3 of this article having been taken,
the judge shall judge the accounts by decision.
Paragraph 5. - The court decision that denies the trustee’s accounts shall establish his
liabilities, may order the freezing or sequestration of assets, and shall serve as an
enforcement instrument for indemnification of the bankrupt estate.
Paragraph 6. - The decision may be appealed.
Article 155. - The trustee’s accounts having been judged, he shall submit the final
report on the bankruptcy within ten (10) days, stating the amount of the assets and of
the proceeds of their realization, the amount of the liabilities and the amount of the
payments made to creditors, and specify with grounds the liabilities the bankrupt will
continue to have.
Article 156. - The final report having been submitted, the judge shall terminate the
bankruptcy by decision.
Sole Paragraph. - The decision of termination shall be published by public notice and
may be appealed.

BUSINESS RESTRUCTURINGANDINSOLVENCYTEAM
- 47 -

Article 157. - The statute of limitation regarding the bankrupt party’s obligations starts
to run again as from the date of the final and conclusive decision of termination of the
bankruptcy.
Article 158. - The following extinguish the bankrupt party’s obligations:
I. – payment of all claims;
II. – payment, after all assets are realized, of over fifty percent (50%) of the
unsecured claims, the bankrupt being permitted to deposit the amount required to
complete such percentage if the full liquidation of the assets was not sufficient;
III. – lapse of the five (5)-year term, as from termination of the bankruptcy, if the
bankrupt has not been convicted of any crime provided for herein;
IV. – lapse of the ten (10)-year term, as from termination of the bankruptcy, if the
bankrupt has been convicted of any crime provided for herein.
Article 159. - Any of the events under article 158 hereof having been typified, the
bankrupt may petition to the bankruptcy court for his obligations to be declared
extinguished by decision.
Paragraph 1. - The petition shall be placed in a separate case record with the
respective documents and published by notice in the official press and in a widely
circulated newspaper.
Paragraph 2. - Any creditor may oppose the bankrupt party’s petition within thirty
(30) days after publication of the notice.
Paragraph 3. - At the end of the term, the judge shall render a decision within five (5)
days and if the petition precedes termination of the bankruptcy he shall declare the
obligations extinguished in the decision of termination.
Paragraph 4. - The decision that declares the obligations extinguished shall be
communicated to all persons and entities informed of the decree of bankruptcy.
Paragraph 5. - The decision may be appealed.
Paragraph 6. - After res judicata, the case record shall be attached to the bankruptcy
records.
Article 160. - The obligations having become time-barred or extinguished pursuant to
this Law, the partner with unlimited liability may also petition for a declaration by
court decision of the extinguishment of his obligations in the bankruptcy.

CHAPTER VI. - OUT-OF-COURT REORGANIZATION

Article 161. - The debtor who meets the requirements of article 48 hereof may
propose and negotiate with creditors an out-of-court reorganization plan.
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Paragraph 1. - The provisions of this chapter do not apply to the holders of tax- or
labor-related claims or to occupational accident claims or to those under articles 49,
paragraph 3, and 86, main section, II, hereof.
Paragraph 2. - The plan shall not contemplate accelerated payment of debts or
unfavorable treatment of the creditors not subject to the plan.
Paragraph 3. - The debtor shall not file for ratification of an out-of-court plan if a
petition for judicial reorganization is pending or if he has obtained judicial
reorganization or ratification of another out-of-court reorganization plan within the last
two (2) years.
Paragraph 4. - The petition for ratification of the out-of-court reorganization plan shall
not entail the suspension of rights, actions or executions, or the impossibility of the
petition for decree of bankruptcy by creditors not subject to the out-of-court
reorganization plan.
Paragraph 5. - After distribution of the petition for ratification, creditors cannot
withdraw from being bound to the plan without the express consent of the other
signatories.
Paragraph 6. - The decision to ratify the out-of-court reorganization plan shall
constitute a judicial enforcement instrument, pursuant to article 584, main section,
III, of Law 5869 of January 11, 1973 (Code of Civil Procedure).
Article 162. - The debtor may file for court ratification of the out-of-court
reorganization plan, attaching his reasons and a document stating his terms and
conditions, signed by the creditors adhering thereto.
Article 163. - The debtor may further file for ratification of an out-of-court
reorganization plan that binds all creditors encompassed therein, provided it is signed
by creditors representing over three-fifths (3/5) of all claims of each kind
encompassed therein.
Paragraph 1. - The plan may encompass all of one or more kinds of claims provided
for in article 83, main section, II, IV, V, VI and VIII, hereof, or a group of creditors of
the same kind and subject to similar conditions of payment, and once ratified binds all
creditors of the kinds encompassed therein, exclusively with respect to claims
constituted up to the date of the petition for ratification.
Paragraph 2. - For purposes of ascertainment of the percentage provided for in the
main section of this article, claims not included in the out-of-court reorganization plan
shall not be considered and their amount and original conditions of payment shall not
be altered.
Paragraph 3. - For exclusive purposes of ascertainment of the percentage provided for
in the main section of this article:
I. – foreign currency claims shall be converted into domestic currency at the exchange
rate prevailing on the day before plan is signed; and
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II. – claims held by the persons listed in article 43 hereof shall not be computed.
Paragraph 4. - Upon disposal of an asset under in rem guarantee, suppression or
replacement of the guarantee shall only be permitted with the express approval of the
creditor holding the respective guarantee.
Paragraph 5. - In foreign currency claims, the exchange variation may only be
excluded if the creditor holding the respective claim expressly approves a different
provision in the out-of-court reorganization plan.
Paragraph 6. - For ratification of the plan under this article, in addition to the
documents provided for in article 162, main section, hereof, the debtor shall attach:
I. – a statement of the debtor’s equity position;
II. – accounting statements for the last financial year and those drawn up especially to
support the petition, pursuant to article 51, main section, II, hereof; and
III. – documents evidencing the powers of the subscribers to renew or compromise, a
full nominal list of creditors, stating their addresses, the kind, rating and updated
amount of the claim, and specifying its origin, the system of the respective maturity
dates and the accounting records of each pending transaction.
Article 164. - The petition for ratification of the out-of-court reorganization plan under
articles 162 and 163 hereof having been received, the judge shall order the
publication of a notice in the official press and in a newspaper circulated nationwide or
in the localities of the debtor’s headquarters and branches, calling all creditors of the
debtor to file their oppositions to the out-of-court reorganization plan, with due regard
for paragraph 3 of this article.
Paragraph 1. - In the public notice term, the debtor shall evidence the remittance of a
letter to all creditors subject to the plan, domiciled or headquartered in Brazil,
informing of the distribution of the petition, the conditions of the plan and the term for
opposition.
Paragraph 2. - Creditors shall have thirty (30) days as from publication of the notice to
challenge the plan, attaching the proof of their claims.
Paragraph 3. - To oppose ratification of the plan in their statement, creditors may only
allege:
I. – failure to complete the minimum percentage established in article 163, main
section, hereof;
II. – the performance of any of the acts under article 94, III, or article 130 hereof, or
noncompliance with any requirement hereunder;
III. – noncompliance with any other requirement of law.

BUSINESS RESTRUCTURINGANDINSOLVENCYTEAM
- 50 -

Paragraph 4. - Opposition being filed, a term of five (5) days shall start for the debtor
to answer.
Paragraph 5. - The term under paragraph 4 of this article having run, the case record
shall be concluded immediately and sent to the judge for examination of any
oppositions and decision within five (5) days on the out-of-court reorganization plan,
ratifying it by decision if he considers it does not involve the performance of acts
under article 130 hereof and that there are no other irregularities to make its
dismissal advisable.
Paragraph 6. - In the event of evidence of simulation of claims or a defect in
representation of the creditors who signed the plan, ratification thereof shall be
denied.
Paragraph 7. - The decision may be appealed without stay of proceedings.
Paragraph 8. If the plan is not ratified, the debtor may, after the formalities have been
performed, file a new petition for ratification of an out-of-court reorganization plan.
Article 165. - The out-of-court reorganization plan is effective after its judicial
ratification.
Paragraph 1. – A plan is lawful, however, if it establishes effects prior to ratification,
provided they are solely in relation to the change in the amount or conditions of
payment of the signatory creditors.
Paragraph 2. - In the event under paragraph 1 of this article, if the judge later denies
the plan, the signatory creditors regain the right to enforce their claims on the original
terms, less amounts actually paid.
Article 166. - If the ratified out-of-court reorganization plan involves judicial disposal
of separate branches or manufacturing plants of the debtor, the judge shall order that
this be performed, with due regard, as applicable, for the provisions of article 142
hereof.
Article 167. - The provisions of this Chapter do not entail the impossibility of carrying
out other modalities of private settlement between the debtor and his creditors.

CHAPTER VII. - PENAL PROVISIONS
Section I. - Specific Crimes Fraud Against Creditors

Article 168. - The commitment, before or after the decision that decrees bankruptcy,
grants judicial reorganization or ratifies out-of-court reorganization, of a fraudulent act
that results or may result in a loss to the creditors with a view to obtaining or ensuring
an undue advantage to oneself or others.
Penalty – confinement, from three (3) to six (6) years, and fine.
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Increase in penalty
Paragraph 1. - The penalty is increased by one-sixth (1/6) to one-third (1/3) if the
party:
I. – prepares accounting books or a balance sheet with inaccurate data;
II. – omits entries in the accounting books or balance sheet that should be included
therein or alters authentic bookkeeping or balance sheets;
III. – destroys, erases or adulterates accounting or business data stored in a computer
or information system;
IV. – simulates the capital stock structure;
V. – destroys, conceals or mutilates, in whole or in part, the mandatory accounting
entry documents.
Concomitant accounting
Paragraph 2. - The penalty is increased by one-third (1/3) to one-half if the debtor
kept or transferred funds or amounts concomitantly to the accounting required by law.
Concert of persons
Paragraph 3. - The same penalties apply to accountants, accounting officers, auditors
and other professionals who in any way contribute to the criminal acts described in
this article, to the extent of their culpability.
Reduction or substitution of penalty
Paragraph 4. - In the case of the bankruptcy of a microenterprise or small company,
when no habitual fraudulent acts by the bankrupt are ascertained the judge may
reduce the penalty of confinement by one-third (1/3) to two-thirds (2/3) or substitute
it by the penalties restricting rights, forfeiture of assets and other amounts or
rendering of services to the community or to government bodies.
Violation of trade secret
Article 169. - Violation, exploitation or disclosure without cause of a trade secret or
confidential data regarding transactions or services, contributing to lead the debtor to
a condition of economic or financial unfeasibility:
Penalty – confinement, from 2 (two) to four (4) years, and fine.
Disclosure of false information
Article 170. - Disclosure or propagation by any means of false information regarding a
debtor under judicial reorganization with a view to leading him to bankruptcy or to
obtain an advantage:
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Penalty – confinement, from 2 (two) to 4 (four) years, and fine.
Misleading
Article 171. - Withholding or omission of information or rendering of false information
in bankruptcy, judicial reorganization or out-of-court reorganization proceedings with a
view to misleading the judge, the Public Attorney’s Office, creditors, the general
meeting of creditors, the Committee or the trustee:
Penalty – confinement, from 2 (two) to 4 (four) years, and fine.
Favoring creditors
Article 172. - Performance, before or after the decision that decrees bankruptcy,
grants judicial reorganization or ratifies an out-of-court reorganization plan, of an act
of disposition or encumbrance of assets or that generates an obligation, designed to
favor one or more creditors to the detriment of the others:
Penalty – confinement, from 2 (two) to 5 (five) years, and fine.
Sole Paragraph. - The same penalties apply to the creditor who in collusion may
benefit from an act under the main section of this article.
Misappropriation, concealment or appropriation of property
Article 173. - Appropriation, misappropriation or concealment of property owned by a
debtor under judicial reorganization or by a bankrupt estate, including by acquisition
by a designee:
Penalty – confinement, from 2 (two) to 4 (four) years, and fine.
Illegal acquisition, receipt or use of assets
Article 174. - Illicit acquisition, receipt or use of an asset known to belong to the
bankrupt estate or exerting influence for a bona fide third party to acquire, receive or
use one:
Penalty – confinement, from 2 (two) to 4 (four) years, and fine.
Illegal proving of claim
Article 175. - Submission in bankruptcy, judicial reorganization or out-of-court
reorganization of a false list of claims, proof of claims or complaint, or attachment
thereto of a false or simulated financial instrument:
Penalty – confinement, from 2 (two) to 4 (four) years, and fine.
Illegal performance of activity
Article 176. - Performance of an activity for which the person was disqualified or
incapacitated by court decision, pursuant to this Law:
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Penalty – confinement, from 1 (one) to 4 (four) years, and fine.
Violation of impediment
Article 177. - Acquisition by the judge, Public Attorney’s Office representative, trustee,
court administrator, expert, appraiser, court clerk, court official or auctioneer,
personally or through a designee, of assets of the bankrupt estate of a debtor under
judicial reorganization, or, with respect to these, engaging in any speculation of profit
when having acted in the respective proceedings:
Penalty – confinement, from 2 (two) to 4 (four) years, and fine.
Omission of mandatory accounting documents
Article 178. - Failure to prepare, keep record on or certify, before or after the decision
that decrees bankruptcy, grants judicial reorganization or ratifies an out-of-court
reorganization plan, the mandatory accounting record documents:
Penalty – imprisonment, from one (1) to 2 (two) years, and fine, if the fact does not
typify a more serious crime.
Section II. - Common Provisions

Article 179. - In
the
bankruptcy,
judicial
reorganization
and
out-of-court
reorganization of companies, their partners, executive directors, managers, officers
and directors, de facto or de jure, as well as the trustee, are held equivalent to the
debtor or bankrupt for all penal purposes arising from this Law, to the extent of their
culpability.
Article 180. - The decision that decrees bankruptcy, grants judicial reorganization or
grants out-of-court reorganization pursuant to article 163 hereof is an objective
condition for punishability of the criminal offenses described herein.
Article 181. - The following are effects of the conviction of a crime provided for herein:
I. – disqualification to engage in business activities;
II. – impediment to holding a position or function on a board of directors, executive
board or management of the companies subject to this Law;
III. – impossibility of managing a company, with or without (negotiorum gestio) a
mandate.
Paragraph 1. - The effects referred to in this article are not automatic and shall be
stated and substantiated in the decision, and they shall endure for five (5) years after
extinguishment of the punishability but may, however, cease previously by penal
rehabilitation.
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Paragraph 2. - The penal sentence to condemn being final and conclusive, the
Company Public Registry shall be notified to take the necessary steps to prevent a
new registration in the name of the disqualified parties.
Article 182. - The statute of limitation to the crimes hereunder shall be governed by
the provisions of Decree-law 2848 of December 7, 1940 (Penal Code), starting to run
on the date of the decree of bankruptcy, concession of judicial reorganization or
ratification of the out-of-court reorganization plan.
Sole Paragraph. - Decree of bankruptcy of the debtor tolls the limitation that started
to run upon concession of judicial reorganization or ratification of the out-of-court
reorganization plan.

Section III. - Criminal Procedure

Article 183. - The criminal judge of the venue where bankruptcy was decreed, judicial
reorganization granted or an out-of-court reorganization plan ratified shall hear the
criminal action for the crimes provided for herein.
Article 184. - The crimes provided for herein are subject to public criminal action not
requiring representation of the victim or the filing of criminal charges by the victim.
Sole Paragraph. - The term referred to in article 187, paragraph 1, having elapsed
without any accusation by the representative of the Public Attorney’s Office, any
proven creditor or the trustee may file a private criminal action subsidiarily to the
public action, with due regard for the six (6)-month term of loss of procedural right.
Article 185. - The accusation or complaint having been received, the sequence
established in articles 531 to 540 of Decree-law 3689 of October 3, 1941 (Code of
Criminal Procedure) shall be followed.
Article 186. - In the report under article 22, main section, II (e), hereof, the trustee
shall submit a detailed report to the bankruptcy judge, considering the causes of the
bankruptcy, the debtor’s procedure, before and after the decision, and other detailed
information regarding the conduct of the debtor and of other persons, if any, liable for
acts that may typify a crime related to the judicial reorganization or the bankruptcy,
or any other offense related thereto.
Sole Paragraph. - The detailed statement shall be supported by a report by the
accountant in charge of examining the debtors’ bookkeeping.
Article 187. - Having been notified of the decision that decrees bankruptcy or grants
judicial reorganization, the Public Attorney’s Office, ascertaining the occurrence of any
crime provided for herein, shall immediately file the proper criminal action or, if it
deems it necessary, shall petition for the opening of a police investigation.
Paragraph 1. - The term for accusation is regulated by article 46 of Law 3689 of
October 3, 1941 (Code of Criminal Procedure), unless the Public Attorney’s Office, the
defendant being released or on bail, decides to await submission of the detailed
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statement under article 186 hereof, being then required to file the accusation within
fifteen (15) days.
Paragraph 2. - If any circumstantial evidence of any of the crimes provided for herein
appears at any procedural stage, the bankruptcy or judicial reorganization or out-ofcourt reorganization judge shall inform the Public Attorney’s Office.
Article 188. - The provisions of the Code of Criminal Procedure apply subsidiarily
insofar as they do not conflict with this Law.
CHAPTER VIII. - Final and Temporary Provisions

Article 189. - Law 5869 of January 11, 1973 (Code of Civil Procedure) applies, as
relevant, to the procedures provided for herein.
Article 190. - Whenever this Law refers to a debtor or a bankrupt, it shall be
understood that the provision also applies to the partners with unlimited liability.
Article 191. - With due regard for the specific provisions of this Law, the publications
required shall be made preferably in the official press and, if advisable as regards the
debtor or bankrupt estate, in a newspaper or magazine circulated regionally or
nationally, as well as any other periodicals circulating nationwide.
Sole Paragraph. - The publications required hereunder shall contain the words "judicial
reorganization of", "out-of-court reorganization of" or "bankruptcy of".
Article 192. - This Law does not apply to bankruptcy or concordata proceedings filed
before the commencement of its term of effectiveness, which shall be concluded in
accordance with the provisions of Decree-law 7661 of June 21, 1945.
Paragraph 1. - It is hereby prohibited to grant a suspensive concordata in ongoing
bankruptcy proceedings, it being permitted to provide for disposal of the assets of the
bankrupt estate as soon as their schedule has been completed, independently of the
formation of the general list of creditors and conclusion of the judicial investigation.
Paragraph 2. - The existence of a petition for concordata prior to the term of
effectiveness of this Law does not prevent a petition for judicial reorganization by the
debtor who has not defaulted on any obligation under the concordata, it being
prohibited, however, to petition based on the special judicial reorganization plan for
microenterprises and small companies referred to in Chapter III, Section V, hereof.
Paragraph 3. - In the event under paragraph 2 of this article, if processing of the
judicial reorganization is granted the concordata proceeding shall be extinguished and
the claims submitted to concordata shall be enrolled in the judicial reorganization in
their original amount, less the installments paid by the concordata debtor.
Paragraph 4. - This Law applies to bankruptcies decreed during its term of
effectiveness and resulting from the conversion of previous concordatas or petitions in
bankruptcy, to which, until the decree, Decree-law 7661 of June 21, 1945, applies,
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with due regard, in the decision that decrees the bankruptcy, for the provisions of
article 99 hereof.
Paragraph 5. - The judge may authorize the rental or leasing of movable or immovable
properties to avoid deterioration thereof, and the proceeds shall accrue to the
bankruptcy estate." (as amended by Law No. 11127 of June 28, 2005)
Article 193. - The provisions of this Law do not affect obligations assumed in the
sphere of financial clearance and settlement houses or service companies, which shall
be closed and settled by the house or service company, pursuant to their regulations.
Article 94. - The proceeds of realizing the guarantees provided by the participant in
the financial clearance and settlement houses or service companies subject to the
systems hereunder, as well as the financial instruments, securities and any other of
their assets under clearance or settlement, shall be allocated to settlement of the
obligations assumed in the sphere of the houses or service companies.
Article 95. - Decree of bankruptcy of utility concessionaires entails cancellation of the
concession, in accordance with the law.
Article 196. - Company Public Registries shall keep a public, free of charge data bank
available on the worldwide computer network, containing a list of all bankrupt debtors
or those under judicial reorganization.
Sole Paragraph. - Company
nationwide.

Public

Registries

shall

integrate

their

data

banks

Article 197. - Until the respective specific laws are approved, this Law shall apply
subsidiarily, as relevant, to the systems provided for in Decree-law 73 of November
21, 1966, Law 6024 of March 13, 1974, Decree-law 2321 of February 25, 1987, and
Law 9514 of November 20, 1997.
Article 198. - Debtors prohibited to file for concordata under specific law in effect on
the date of publication of this Law are hereby prohibited to file for judicial or out-ofcourt reorganization hereunder.
Article 199. The provisions of article 198 of this Law shall not apply to the companies
referred to in article 187 of Law No. 7565 of December 19, 1986.
Paragraph 1. Under the judicial reorganization and bankruptcy of the companies
referred to in the main section of this article, in no event whatsoever shall the exercise
of rights arising from agreements for rental, financial lease or any other mode of lease
of aircraft or parts thereof be suspended. [amended by Law No. 11196 of November
22, 2005]
Paragraph 2. The claims arising from the agreements mentioned in paragraph 1 of
this article shall not be subject to the effects of the judicial or out-of-court
reorganization, and the ownership rights over the thing and the contractual conditions
shall prevail and the proviso set out in the final part of paragraph 3 of article 49 of this
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Law shall not apply thereto. [as amended by Law No. 11196 of November 22,
2005]
Paragraph 3. In the event of bankruptcy of the companies dealt with in the main
section of this article, the ownership rights over the thing under agreements for rental,
financial lease or any other mode of lease of aircraft or parts thereof shall prevail."
[amended by Law No. 11196 of November 22, 2005]

Article 200. - With the exception of the provisions of article 192 hereof, Decree-law
7661 of June 21, 1945, and articles 503 to 512 of Decree-law 3689 of October 3, 1941
(Code of Criminal Procedure) are hereby repealed.
Article 201. - This Law takes effect one hundred and twenty (120) days after its
publication.
Brasília, February 9, 2005; 184th year of Independence and 117th year of the Republic.
LUIZ INÁCIO LULA DA SILVA
Márcio Thomaz Bastos
Antonio Palocci Filho
Ricardo José Ribeiro Berzoini
Luiz Fernando Furlan
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SUPPLEMENTARY LAW
Amends and supplements Law No. 5172 of
October 25, 1966 – National Tax Code, and
provides for the construction of article 168,
I thereof.
The NATIONAL CONGRESS has decreed as follows:
Article 1. Law No. 5172 of October 25, 1966 – National Tax Code shall henceforth take
effect with the following amendments:
“Article 133. [...]
Paragraph 1. - The provisions of the main section of this article shall not apply in the
case of judicial sale:
I. - in bankruptcy proceedings;
II. - of a separate business unit or branch, in judicial reorganization proceedings.
Paragraph 2. - The provisions of paragraph 1 of this article shall not apply when the
buyer is:
I. - a partner of the company declared bankrupt or under judicial reorganization, or
otherwise controlled by the debtor declared bankrupt or under judicial reorganization;
II. - ascendants, descendants or next-of-kins up to the fourth (4th) degree, whether
related by consanguinity or affinity, of the debtor declared bankrupt or under judicial
reorganization, or of any of its partners; or
III. - identified as an agent of the debtor declared bankrupt or under judicial
reorganization, with a view to defrauding succession to tax liabilities.
Paragraph 3. - In bankruptcy proceedings, the proceeds from judicial sale of the
company, branch or separate business unit shall be kept available to the bankruptcy
judge on a deposit account for a period of one (1) year from the date of judicial sale,
and may only serve for payment of post-petition claims or credits with seniority over
tax claims.”
“Article 155A. [...]
Paragraph 3. - The conditions for installment payment of tax liabilities by the debtor
under judicial reorganization shall be governed by specific law.
Paragraph 4. - The non-existence of specific law to which paragraph 3 of this article
refers shall cause the general installment payment rules set out by the Brazilian
government instances to apply to the debtor under judicial reorganization, provided,
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however, that the time span for installment payments shall not be lower than what is
granted under specific federal law.”
“Art. 174. [...]
Sole Paragraph. [...]
I. - by decision of the judge who orders the service of process in tax enforcement
proceedings;”
“Article 185. The disposal of or creation of a lien on assets or income, or the
commencement thereof, by a taxpayer in default on its federal tax obligations entered
in the overdue tax liability roster shall be deemed fraudulent.
Sole Paragraph - The provisions of this article shall not apply if the debtor has set
aside assets or income enough to cover the overdue tax liability in full.”
“Article 186. - Tax liabilities have priority over any other claims of whatever nature or
date of creation, except those claims relating to labor laws or occupational accidents.
Sole Paragraph. - In bankruptcy proceedings:
I. - tax claims do not have priority over post-petition claims or sums refundable under
the bankruptcy law, nor over claims secured by collateral, up to the extent of the
value of the collateral;
II. - limits and conditions for seniority of labor-related claims may be set by law; and
III. - the tax fine shall have priority only over subordinated credits.”
“Article 187. - Judicial enforcement of a tax liability is not subject to collective
enforcement by creditors or proof of claim in bankruptcy, judicial reorganization,
concordata proceedings, inventory or listing of assets.”
“Article 188. - Tax liabilities related to triggering events during the course of
bankruptcy proceedings shall qualify as post-petition claims.”
“Article 191. - Discharge of obligations of the bankrupt party shall be conditioned to
evidence of payment of all taxes.”
Article 2. - The following articles 185A and 191A shall thenceforth be added to Law No.
5172 of October 25, 1966 – National Tax Code:
“Article 185A. - If the tax debtor, after duly summoned, fails to timely pay or offer
assets for a tax lien thereon, and no assets qualifying for a tax lien are found, the
judge shall render the debtor’s assets and rights unavailable, disclosing such decision
– preferably by electronic means – to the bodies and entities that arrange for asset
transfer or conveyance registrations, especially to the public register of real properties
and to the banking and securities market monitoring authorities, so as to have this
court order enforced within their respective spheres of authority.
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Paragraph 1. - The unavailability dealt with in the main section of this article shall be
limited to the overall tax liability value, whereupon the judge shall order a prompt
reversal of said freeze on assets or sums beyond the aforementioned limit.
Paragraph 2. - The bodies and entities notified as per the main section of this article
shall promptly forward to the judge a detailed list of assets and rights rendered
unavailable thereby.”
“Article 191A. - Granting of judicial reorganization shall be conditional on evidence of
payment of all taxes, with due regard for articles 151, 205 and 206 of this Law.”
Article 3. - For purposes of interpreting article 168, I of Law No. 5172 of October 25,
1966 – National Tax Code, the discharge of a tax liability occurs, in case of taxation
subject to subsequent recognition by the tax authorities (lançamento por
homologação), upon early payment thereof as dealt with in article 150, paragraph 1 of
said Law.
Article 4. - This Law shall come into force one hundred and twenty (120) days from its
publication, with due regard – as to article 3 hereof – for the provisions of article 106,
I of Law No. 5172 of October 25, 1966 – National Tax Code.
Brasília, 9 de Fevereiro de 2005; 184ª Independência e 117ª República.
LUIZ INÁCIO LULA DA SILVA
Márcio Thomaz Bastos
Antonio Palocci Filho
Ricardo José Ribeiro Berzoini
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