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I.
A.

LAW v. SIEGAL, 134 S.CT. 1188 (2014)
No Surcharge of Exemptions per the U.S. Supreme Court

In 2006, the trustee obtained from the bankruptcy court a surcharge of debtor's
homestead exemption because of alleged fraudulent conduct. The Bankruptcy Appellate
Panel for the Ninth Circuit reversed after determining that the trustee's intent was to punish
the debtor for his litigation tactics. In 2008, trustee filed another surcharge motion alleging
that the second mortgage on the residence was fictitious and fraudulent and intended to
falsely show that the property had no equity beyond the legitimate exemption and
mortgage encumbrances so the trustee would not proceed with any sale of that property.
Debtor had scheduled the second mortgage for $156,929 in favor of Lily Lin of China.
Debtor forged Lily Lin's name to the deed of trust and had recorded it. The bankruptcy
court had ordered the debtor's entire $75,000 homestead exemption surcharged finding
that the loan was fictitious and meant to preserve the debtor's equity in the residence
beyond what he was entitled to exempt. In re Law, 401 B.R. 447. The debtor refused to
cooperate and appealed so many decisions that over a dozen ended up at the appellate
level running up the estate's costs to over $450,000 in legal fees as a direct result of
debtor's misrepresentations. This time, the BAP affirmed in an unpublished opinion. See
2009 WL 7751415 (9th Cir. BAP 2009). The BAP not only affirmed the surcharge but also
certain discovery sanctions that had been issued by the bankruptcy court. There was a
concurrent opinion by Judge Markell in which he questioned the continuing viability of
Latman v. Burdette, 366 F.3d 774 (9th Cir. 2004), wherein the circuit court first enunciated
the legitimacy of surcharging exemptions. His view was in part colored by a contrary view
from the 10th Circuit in In re Scrivner, 535 F.3d 1258 (10th Cir. 2008), and also the
adoption of Bankruptcy Rule 4003(b)(2) which addressed fraudulently asserted exemptions.
However, after this BAP opinion, the First Circuit Court of Appeals in an opinion
authored by Justice Souter also found the appropriateness of surcharging exemptions:
"There could not be a clearer example of foiling abusive process than a surcharge order
mitigating the effect of fraud in retaining non-exempt assets." Malley v. Agin, 693 F.3d 28
(1st Cir. 2012). The Ninth Circuit affirmed the BAP opinion (in an unpublished opinion)
"because the surcharge was calculated to compensate the estate for the actual monetary
cost imposed by the debtor's misconduct, and was warranted to protect the integrity of the
bankruptcy process." Thus, the Ninth and First Circuits supported the concept of
surcharging exemptions and the Tenth Circuit did not, thereby creating a division in the
Circuit Courts that the Supreme Court agreed to resolve. Stephen Law v. Alfred H. Siegel,
Chapter 7 Trustee, 435 Fed. Appx. 697 (9th Cir. 2011), cert. granted June 17, 2013. A
unanimous Supreme Court reversed, Law v. Siegel, 134 S. Ct. 1188 (2014) concluding that
neither Section 105(a) nor any inherent authority of the bankruptcy court could contravene
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a specific provision of the Code, such as Section 522(k), which expressly prohibited the
application of a debtor's exemption to the payment of any administrative expense
(excepting certain inapplicable situations). Instead, the bankruptcy courts retain the ability
to sanction debtor misconduct by denying the debtor's discharge, imposing sanctions
pursuant to Rule 9011, and by imposing other appropriate sanctions under Section 105
and the court's inherent authority, so long as such authority did not contravene an express
provision of the Bankruptcy Code.
[Author's Comment: It is not clear that the outcome would have been different if
the surcharge was designed to compensate creditors (as opposed to administrative
expenses) for the losses suffered due to the misconduct of the debtor. Section 522(c) also
precludes exempt property from being applied to pre-petition debts other than for taxes or
domestic support. It is also unclear whether Rule 4003(b)(2) survives, which allows
objections to exemptions as late as one year after the case is closed in situations where an
exemption is fraudulently claimed. That Rule was adopted long after the Law case had
been filed.]
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II.
A.

HISTORY OF STEPHEN LAW CASE AND DEBTOR’S MISCONDUCT
The Bankruptcy Case and Fraud Adversary Proceeding

The Bankruptcy Case was initiated by the filing of a voluntary chapter 7 petition on
January 5, 2004 (the “Petition Date”). Debtor owned the Property on the Petition Date,
and clamed a homestead exemption in the Property in the amount of $75,000. Alfred H.
Siegel was duly appointed as the Chapter 7 Trustee.
In his schedules, the Debtor testified that he made, executed and delivered to Lili
Lin of Artesia (as hereinafter further identified) a Promissory Note dated June 24, 1999 for
the principal sum of $168,000.00 (the “Note”), and for no consideration to secure the
obligations contained in the Note, the Debtor made, executed and delivered to Lili Lin of
Artesia a Deed of Trust and Assignment of Rents, dated June 24, 1999, and recorded on or
about June 28, 1999 with the Los Angeles County Recorder as Document No. 99-1179298
(the “Disputed Trust Deed”). Pursuant to the Disputed Trust Deed, the Debtor, as trustor,
irrevocably granted, transferred, and assigned, to Lili Lin of Artesia, as trustee and
beneficiary, his valuable interest in the Property, with power of sale (the “Transfer”);On
June 8, 2004 the Trustee filed a complaint (the “Fraud Complaint”) against Lili Lin, an
individual (“Lin”) initiating the Fraud Adversary Proceeding, Siegel v. Lin (In re Law), Adv.
No. 2:04-ap-01969, in the Bankruptcy Case. The Fraud Complaint sought to avoid and
recover the Disputed Trust Deed from Lin.
Debtor made, executed and delivered a copy of the Note to Lin; to encumber the
Property and to allegedly secure the obligations contained in the Note, Debtor allegedly
made, executed and delivered the Disputed Trust Deed to Lin, as trustee and beneficiary.
At the time of the recordation of this “comfort lien” in favor of Lin, a state court action
styled Cau-Min Li v. Law, LASC Case No. KC 025668 was pending against the Debtor, and
a judgment in the amount of $131,821.74 was subsequently entered against Debtor on
October 14, 1999 (“State Court Judgment”). The State Court Judgment was entered within
four months of the recording of the Disputed Trust Deed. The State Court Judgment
included a finding that Debtor’s “acts and conduct merit reaffirmation as a vexatious
litigant, from August 25, 1995, as of July 8, 1999.”
Debtor listed the Disputed Trust Deed in his Schedules. The Trustee alleged in the
Fraud Complaint that the Disputed Trust Deed was fictitious and fraudulent, and that the
Transfer was undertaken by Debtor to falsely encumber the Property with the intent to
defraud his creditors.
Thereafter an answer to the Fraud Complaint was filed by Lili Lin (of Artesia), and
she eventually entered into a stipulated judgment (“Stipulated Judgment”) with the Trustee
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stating that although she was listed as a beneficiary of the Disputed Trust Deed, she had
not loaned Debtor money as set forth in the Note and Disputed Trust Deed, and that in or
about June 1999 Debtor gave her a copy of the Disputed Trust Deed and Note but never
explained to her why he gave her the documents. The Stipulated Judgment found that the
Transfer was made by Debtor with the actual intent to hinder, delay, or defraud his
creditors. By the Stipulated Judgment the Trustee and Lin resolved all of their differences
with respect to the Fraud Adversary Proceeding.
On April 19, 2005, the Trustee filed his Notice of Motion and Motion to Approve
Compromise of Controversy (“9019 Motion”) requesting the issuance of an order approving
the Stipulated Judgment. A hearing on the 9019 Motion took place on May 18, 2005.
Upon a review of the 9019 Motion, the oppositions filed by Debtor and Lili Lin of
China, and the oral argument of counsel and Debtor, the Court found that Lili Lin (of
Artesia): (1) presented evidence that demonstrated to the Court that she had a direct
interest in the matter at issue, (2) was directly involved with the Disputed Trust Deed at
issue, and (3) proved by her declaration (the “Lili Lin (of Artesia) Declaration”) that in the
year 2000, Debtor gave her a series of documents, which she rejected, by which Debtor
requested that she assign her interest in the Note to Connie Chang, Debtor’s ex-wife,
substitute County Records Research as the Trustee under the Disputed Trust Deed,
foreclose on the Property, and sell the Property to satisfy the obligations secured by the
Disputed Trust Deed. At the hearing on the 9019 Motion the Court stated: “[B]ased on
what you’ve been telling me, Mr. Law, you know the woman [Lili Lin] in China. Mr. Chow
[Lili Lin of China’s attorney] knows the woman [Lili Lin] in China. I’m sure that one or both
of you could bring her forward or bring evidence forward if you wanted to do that. You
haven’t done it.”
Despite the oppositions filed by the Debtor and ostensibly by a person who came to
be known as Lili Lin of China, the Court found that the Trustee’s evidence provided good
cause to grant the 9019 Motion and approve the Stipulated Judgment, finding it was fair
and equitable and in the best interests of the Estate. The order approving the 9019 Motion
was affirmed by the BAP on July 10, 2007.
Pursuant to the Stipulated Judgment entered by the Court, it was determined that: (1)
Debtor then owned the Property; (2) the Debtor for no consideration executed and caused
the Note in the principle sum of $168,000.00 and the Disputed Deed of Trust to be
recorded; (3) Debtor, as trustor, granted to Lili Lin (identified by her signature on the
Stipulated Judgment as Lili Lin (of Artesia)) as trustee and beneficiary Debtor’s valuable
interest in the Property (i.e. the “Transfer”); (4) the Transfer was made by Debtor with the
actual intent to hinder, delay or defraud Debtor’s creditors; (5) the Transfer was avoided
pursuant to 11 U.S.C. § 544(b) and Cal. Civ. Code § 3439.04(a), and (6) the Disputed Trust
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Deed and Note were recovered and assigned to the Trustee pursuant to Section 550(a) and
preserved for the benefit of the Estate under Section 551.
Thereafter, on May 31, 2005, an answer to the Fraud Complaint was filed by Lili Lin
of China, pro se. (Lili Lin of China was represented previously by Peter Chow, Esq. and no
substitution of attorney was ever filed.) In addition to filing an answer, Lili Lin of China
filed a Motion for Reconsideration of the Order approving the 9019 Motion
(“Reconsideration Motion”). The Reconsideration Motion provided no evidence that
Debtor ever received consideration from Lili Lin of China for the Note and Disputed Trust
Deed, no evidence that Debtor made monthly payments to Lili Lin of China in accordance
therewith, and no explanation as to why Debtor tried to foreclose on the Property.
A hearing on the Reconsideration Motion took place on July 6, 2005. Lili Lin of
China did not appear at the hearing and the Reconsideration Motion was denied. Lili Lin
of China also filed numerous subsequent pleadings and declarations in the Fraud Adversary
Proceeding yet never physically appeared at the Bankruptcy Court. Accordingly, Lili Lin of
China had ample opportunities to “make her case,” assert her interest in the Property,
and/or assert any defenses to the Fraud Complaint, but failed to do so.
B.

Sale of the Property

On July 8, 2005 the Trustee filed a Motion for Turnover (“Turnover Motion”) of the
Property. The Turnover Motion was granted. On or about August 19, 2005, Debtor filed
Emergency Motions for Stay of the Turnover Order Pending Appeal with both the BAP and
the Ninth Circuit. Both motions were denied.
On or about January 9, 2006, the Trustee filed a motion to approve the sale of the
Property (the “Sale Motion”). A hearing on the Sale Motion took place on February 1,
2006 and an auction to purchase the Property was conducted. The highest and best offer
to purchase the Property was $680,000.00 and the Sale Motion was granted.
Escrow on the sale of the Property closed on March 9, 2006. Thereafter, on
February 24, 2006, Debtor and Lili Lin of China filed a motion for reconsideration of the
Sale Order or for stay pending appeal (the “Sale Reconsideration Motion”). The Court
denied the Sale Reconsideration Motion and Debtor’s oral motion for a stay pending
appeal also was denied. Again, Lili Lin of China again failed to appear at the hearing on
the Sale Reconsideration Motion.
C.

The Perjury Issue

Debtor perjured himself twice in the Bankruptcy Court by filing fraudulent
documents under oath. First, Debtor perjured himself by knowingly and fraudulently

5
7818373v1

making a false oath or account to the Bankruptcy Court when he listed the Disputed Trust
Deed in his bankruptcy schedules. Debtor again perjured himself to the Bankruptcy Court
when he knowingly and fraudulently attached a fake promissory note as Exhibit F to his
Sale Reconsideration Motion. The Sale Reconsideration Motion claimed that the note was
recorded with the Los Angeles County Recorder Office as document number 99-1179298.
The Trustee obtained a certified copy of the recorded Note from the Los Angeles County
Recorder Office which evidenced the fact that the note attached to the Sale
Reconsideration Motion was never recorded.
D.

Adversary Proceeding Re Debtor’s Discharge

1.

The Trustee Substitutes as Plaintiff in Discharge Action

On April 12, 2004, plaintiffs Shong-Ching Tong, Yei Hwei Tong, Cau-Min Li, and
the Estate of Robert Shucker filed an adversary complaint against Debtor to determine the
dischargeability of a debt (the “First Dischargeability Action”) and to object to the granting
of a discharge to Debtor (the "First Dischargeability Complaint"). On April 8, 2004,
plaintiffs Cau-Min Li and U.S. Judgment Enforcement Agency filed a separate adversary
complaint against the Debtor to determine dischargeability of a debt (the “Second
Dischargeability Action”) and to object to the granting of a discharge to the Debtor (the
“Second Dischargeability Complaint”).
The Trustee substituted in as Plaintiff in the First Dischargeability Action and in the
Second Dischargeability Action. The First and Second Dischargeability Actions were
consolidated on November 15, 2004 (the “Consolidated Dischargeability Action”).
The First and Second Dischargeability Complaints were rewritten to make clear that
a denial of discharge was sought because the Debtor knowingly and fraudulently made a
false oath or account by listing in his Schedule D a fictitious trust deed as an encumbrance
on the Property. On June 8, 2004, the Trustee filed the Fraud Complaint (discussed
above).
2.

The Discovery Dispute

On October 26, 2004, the Trustee served Debtor with Interrogatories, Request for
Admissions, and Request for Production of Documents (hereinafter collectively
“Discovery”). After an extension of time, on December 29, 2004, Debtor served
incomplete responses.
Trustee’s counsel and Debtor met and conferred and Trustee’s counsel sent Debtor
a Stipulation Regarding Discovery Dispute (“Stipulation”). Trustee’s counsel also requested
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that Debtor prepare his contentions to the Stipulation but Debtor failed to respond and the
Trustee brought a motion to compel responses from the Debtor (the “Motion to Compel”).
3.

Motion to Compel

The Court granted the Trustee’s Motion to Compel, and made the following
findings: (i) the Debtor did not cooperate with the Trustee to resolve this discovery dispute
as required by Loc. Bankr. R. 9013-1(c); (ii) Debtor’s written discovery responses were
obstinate and evasive; (iii) the opposition that the Debtor filed to the Motion to Compel
was not substantially justified; and (iv) the circumstances justified an award of sanctions
against the Debtor in the amount of $3,520. The sanctions awarded to the Trustee remain
unpaid by the Debtor.
Thereafter, on May 18, 2005 at a hearing in the Consolidated Dischargeability
Action, the Trustee stated that he had not received the discovery responses as required by
the Discovery Order. Debtor responded that an appeal regarding the Discovery Order was
pending and the Court advised Debtor that an appeal would not have an effect on his
duties to furnish information.
On May 27, 2005, after the Debtor failed to provide the Trustee with discovery
responses, or pay monetary sanctions in compliance with the Discovery Order, the Trustee
filed his Motion to Strike Debtor's Answer (“Motion to Strike-Dischargeability”) on the
grounds that Debtor has intentionally and willfully abused the judicial process by: (1)
failing to comply with discovery over a period of eight months from October 24, 2004 to
June 2005, (2) failing to comply with all parts of the Discovery Order, and (3) acting in
direct contravention of this Court's oral directives. On August 10, 2005, the Court granted
the Motion to Strike. Debtor of course appealed to the BAP, which affirmed the
Bankruptcy Court and Debtor appealed to the Ninth Circuit.
Eventually, on September 27, 2005, the Court denied the Debtor’s discharge via
default judgment, pursuant to section 727(a)(4)(A), for making false oaths or accounts as
described above. Case No. 04-1666; 04-1672. On or about December 29, 2006, the BAP
affirmed the denial of the Debtor’s discharge.
E.

The Declaratory Relief Action

Turning back to issues regarding the Disputed Trust Deed, and the disputes between
the Debtor, Trustee, and Lili Lin, on February 8, 2007, as instructed by the BAP in its
December 29, 2006 Memorandum of Decision, the Trustee filed an adversary complaint
(“Declaratory Relief Complaint”) titled Alfred Siegel vs. Lili Lin, an individual, Adv. No.
1:07-ap-01102 (the “Declaratory Relief Action”) to determine whether Lili Lin of China
had any rights with respect to the Disputed Trust Deed. As a result of the Declaratory
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Relief Action, Debtor created a confluence in the paths of the various adversary
proceedings and appeals and a perfect storm of obfuscation.
The sole reason the Trustee filed the Declaratory Relief Action was because the BAP
determined that there had not been an adequate judicial determination that Lili Lin of
China did not have a lien against the Property and that if the Trustee continued to contest
the lien status of Lili Lin of China it was incumbent upon the Trustee to obtain an
appropriate judicial determination eliminating her interest. It is important to note that not
only did the BAP instruct the Trustee to seek a judicial determination regarding Lili Lin of
China, but the BAP was very clear that any pleadings relating to a judicial determination
regarding Lili Lin of China were to be served upon her attorney of record, Andrew Smyth,
who appeared before the BAP and stated that he would accept service.
On February 9, 2007, a summons was issued in the Declaratory Relief Proceeding,
and on or about February 23, 2007 Mr. Smyth, as attorney of record for Lili Lin of China,
accepted service of the Summons and Complaint on behalf of Lili Lin of China and
executed an Acknowledgment of Receipt thereof. On March 5, 2007, Mr. Smyth filed an
Answer on behalf of Lili Lin of China as the “Attorneys for Debtors.” Mr. Smyth also filed
and served an identical Answer on March 9, 2007.
On April 17, 2007, a Motion for Judgment on the Pleadings was filed purportedly
by Lili Lin of China. The basis of this motion was that the Declaratory Relief Action was
essentially the same as the Fraud Adversary Proceeding and therefore was time barred
because it was an action to set aside the Transfer. Then on May 29, 2007, Lili Lin of China
purportedly filed a Motion to Dismiss the Complaint for Declaratory Relief.
In this motion, Lili Lin of China argued that the judgment in the Fraud Adversary
Proceeding “terminated any rights Lili Lin may have had in the property at 16150 La
Monde St., Hacienda Heights, CA 91745, or in any trust deed on that property.” This is
exactly the opposite of what the BAP in fact ruled. The absurdity of Lili Lin of China’s
position is manifest. It had already been determined that her interest in the Property, if
any, had not been adjudicated and when the Trustee commenced the Declaratory Relief
Action to provide a mechanism for a determination of her interest and, rather than availing
herself of the opportunity for vindication, Lili Lin of China sought to terminate the
Declaratory Relief Proceeding. The absurdity of this position is enhanced by the fact that
even if Lili Lin of China succeeds in her appeal of the judgment in the Fraud Adversary
Proceeding the result will be at best that she will have the chance to validate her claim in
that action at some date in the future when she could have accomplished the same thing in
the Declaratory Relief Action. This analysis of the contradictory and absurd arguments
supposedly being made by Lili Lin of China (but then perhaps not since the Court recently
ruled that the Declaratory Relief Action should be dismissed for lack of proof that Lili Lin of
China has actually appeared (despite an Answer having been filed), demonstrated that it is
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the Debtor who was actually orchestrating this silly symphony solely to dissipate the estate
and punish the Trustee and his counsel by abusing the judicial system.
The inference to be drawn from this set of facts was that Lili Lin of China had no
evidence that she has an interest in the Property and that this charade was being staged by
and for the benefit of Debtor in order to exhaust the assets of the estate to the detriment of
his creditors or to force the Trustee to reach a settlement with him.
On June 1, 2007, the Trustee filed a Motion to Strike the Answer filed by Mr. Smyth
for Lili Lin of China (“Motion to Strike-Lili Lin”) and a Motion for Sanctions. On June 12,
2007, Mr. Smyth filed an Opposition to Motion for Sanctions. In his declaration in support
of that opposition, Mr. Smyth stated that he was the attorney for Lili Lin of China, that he
was told by Debtor Stephen Law that Lili Lin was hiring him, and that Connie Chang
(Debtor’s ex-wife) gave his office the money for his fee.
Debtor also filed a Declaration and Objections to the Trustee’s Motion for
Sanctions. Attached to that declaration are e-mails in Chinese which Debtor claims had
been sent by Lili Lin of China and which he translated into English. One of the e-mails (as
translated by Mr. Law) purportedly states that Lili Lin of China retained Mr. Smyth as her
attorney in 2005 but she had not met him.
The Trustee noticed Lili Lin of China’s deposition for July 26, 2007. On July 25,
2007, Mr. Smyth notified the Trustee’s counsel that his client would not be appearing.
On August 17, 2007, the Court granted the Motion to Strike-Lili Lin, striking Lili Lin
of China’s Answer in its entirety, and denied Lili Lin of China’s Motion to Dismiss, and on
August 27, 2007 Lili Lin of China filed a Notice of Appeal of the order granting the Motion
to Strike-Lili Lin. On October 4, 2007 the Clerk of the BAP issued an Order requiring
Appellants to show cause why the appeal should not be dismissed for lack of jurisdiction
(the “BAP Clerk’s Order”). A Response by Lili Lin and Stephen Law to the BAP Clerk’s
Order was served on the Trustee on October 16, 2007.
Also, on August 27, 2007, Lili Lin of China “filed” her answer pro se in the
Declaratory Relief Action and asserted as an affirmative defense that Mr. Smyth was not her
attorney in the Bankruptcy Court. In that Answer, Lili Lin of China again listed her address
is 2345 Los Padres Dr., Rowland Heights, California. However, in that same case in
Responses to Plaintiff’s Interrogatories (‘Responses”), Lili Lin of China stated that she has
never lived in the United States but provided a Post Office Box in the City of Industry,
California as her mailing address in the United States. These Responses purportedly were
verified in China by Lili Lin of China on May 10, 2007 and then were served by her
attorney of record, Andrew Smyth.
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On September 11, 2007, the Trustee filed a Motion for Default Judgment against Lili
Lin of China.
On October 1, 2007, the Court entered its “(1) Order to Appear Personally, (2)
Order to Show Cause, (3) Briefing Order, and (4) Notice of Status Conference” (the “Court
Order”), ordering Lili Lin of China to personally appear and bring with her identification
and documents to support her claimed interest in the Property and further ordered Lili Lin
of China to show cause why the Answer filed on August 27, 2007 should not be stricken.
The Court also ordered Trustee’s counsel to brief the issue of the adequacy of service on
Lili Lin of China.
On October 24, 2007 the Court entered orders denying the Trustee’s Request for
Entry of Default and the Trustee’s Motion for Default Judgment. Notwithstanding that Lili
Lin of China through her attorney of record had filed two Answers and numerous pleadings
in the Declaratory Relief Proceeding, and had herself purportedly filed an Answer and
several other pleadings, the Court decided that service of the Declaratory Relief Complaint
was defective and the Court had no jurisdiction over Lili Lin of China.
On November 14, 2007, the Court continued the hearing on the Order to Show
Cause to January 30, 2008. On January 30, 2008, attorney Peter Chow filed a Substitution
of Attorney substituting in place of Lili Lin of China and Andrew Smyth filed a Status Report
stating that he did not represent anyone in the Bankruptcy Case. At the hearing on January
30, 2008, Mr. Chow represented to the Court that he had met with Lili Lin of China in
Hong Kong in December 2007, that he represented her and that he had copies of
documents, including a copy of the Disputed Trust Deed. Mr. Chow requested a
continuance because of his recent engagement and the Bankruptcy Court continued the
hearing on the Order to Show Cause to April 3, 2008. On March 3, 2008, Mr. Chow
served Lili Lin of China’s Response to Order to Show Cause.
The Response consisted of documents that were submitted previously by “Lili Lin of
China” and/or her then attorney Andrew Smyth and/or Debtor - including:
1.
A photocopy of an Identification Card for a Lili Lin issued by the People’s
Republic of China -- previously submitted (a) by Debtor on February 24, 2006 as an exhibit
to the Sale Reconsideration Motion, and (b) by Lili Lin of China in response to the Trustee’s
Request for Production of Documents in the Declaratory Relief Action (the “Request for
Production”).
2.
Photocopies of bank statements for Debtor’s account at Cal Fed -- previously
submitted (a) by Debtor on February 24, 2006 as an exhibit to the Sale Reconsideration
Motion and (b) by Lili Lin of China in response to the Request for Production.
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3.
Photocopies of bank statements for an account in China for a Lili Lin -previously submitted by Debtor on February 24, 2006 as an exhibit to the Sale
Reconsideration Motion, and (b) by Lili Lin of China in response to the Request for
Production.
4.
Photocopies of 12 “receipts” that purport to be for payments on the Note -previously submitted (a) by Debtor on February 24, 2006 as an exhibit to the Sale
Reconsideration Motion and (b) by Lili Lin of China in response to the Request for
Production.
5.
A photocopy of an unrecorded promissory note dated June 24, 1999 in the
sum of $168,000.00 with Lili Lin as the promisee and showing “(DOB 22Nov1947),” the
same phony promissory note that Debtor had attached as an exhibit to a pleading he filed -previously submitted (a) by Debtor on February 24, 2006 as an exhibit to the Sale
Reconsideration Motion and (b) by Lili Lin of China in response to the Request for
Production.
6.
A photocopy of the recorded Disputed Trust Deed and Note also dated June
24, 1999, but without the “DOB.”
Notwithstanding Debtor’s assertions in various failed pleadings he had filed that
these documents and declarations conclusively established that Lili Lin of China is the real
beneficiary of the Disputed Trust Deed, they had absolutely no probative value.
Finally, it appeared that the Debtor became fatally entangled in his own web of
deceit and lies. On February 11, 2004 at the Meeting of Creditors conducted by the
Trustee (the “Meeting of Creditors”), the Debtor stated under oath that the $168,000.00 he
claimed to have received from Lili Lin was not deposited in a bank account but rather was
paid directly to creditors and that he had receipts.
On April 3, 2008 the Court vacated all answers in the Declaratory Relief Action and
dismissed the Declaratory Relief Complaint without prejudice. The Court stated on the
record that the basis for vacating the answers and dismissing the complaint was that the
Court was not persuaded that Lili Lin of China had been served and submitted to the
jurisdiction of the Court, notwithstanding her appearance through counsel and in pro per.
Mr. Chow then stated to the Bankruptcy Court that he was not authorized to accept service
for his client. If this sounds familiar it is identical to Mr. Smyth’s “now I represent Lili Lin,
now I don’t” shuffle.
This bizarre set of facts begs the question that if there truly is a Lili Lin of China with
a valid interest in the Property, who obviously is aware of the Declaratory Relief
Proceeding, why has she never appeared and presented her evidence? She has been given
every opportunity to do so. The answer would seem apparent: Lili Lin of China either does
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not exist or if she exists has no evidence that she has an interest in the Property, and in
either event this entire ruse was concocted by Debtor and is a blatant abuse of the judicial
process.
Ultimately, the Court agreed with the Trustee that Lili Lin of China was not a real
person that held a deed on the Property, and the Court specifically found that:
Had Debtor not made up this loan and persisted in his misrepresentations to
Trustee and the court, ample funds would have been available to pay
Debtor's creditors and Trustee's costs. Had the sale of Debtor's home
proceeded in an orderly way, absent the disputes concerning Lili Lin of
China's interest in the property, Debtor almost certainly would have received
surplus funds from this bankruptcy estate in excess of his claimed homestead
exemption. As a result of the dispute over the disputed deed of trust,
however, Trustee has incurred more than $500,000 in attorneys' fees, and it
is unlikely that any funds will be available for creditors.
401 B.R. 447, 453 (Bankr. C.D. Cal. 2009), rev’d on other grounds, 571 U.S. __, 134 S. Ct.
1188 (2014). In short, this Court found that the Debtor fabricated the existence of a lien on
his property in order to preserve his Homestead Exemption, and went to great lengths to
substantiate this false lien.
The Court authorized the Trustee to surcharge the Debtor’s homestead exemption to
pay administrative professionals, which, as everyone now knows, was ultimately reversed
by the U.S. Supreme Court in Law v. Siegel, 571 U.S. __, 134 S. Ct. 1188 (2014).
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III. LAW v. SIEGAL DICTA LEADS
LOWER COURTS ASTRAY

By
Neil C. Gordon
and Jonathan H. Azoff
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IV.
A.

SELECT CASES INTERPRETING LAW v. SIEGAL
Trustee’s Objection Overruled to Fraudulently Claimed Exemption

Approximately 19 months after her Chapter 7 case was closed, debtor moved
successfully to have the case reopened. Debtor filed an amendment to her claimed
exemptions, asserting for the first time an exemption of benefits in a life insurance policy.
The trustee objected on the basis of bad faith. The trustee specifically asserted that the
court should not follow the dicta in Law v. Siegal, 134 S.Ct. 1188 (2014) and should allow
Rule 4003(b)(2) or judicial estoppel as grounds for disallowing the exemption. The court
found that even the dicta of Law v. Siegal provided a “clear directive concerning the limits
of federal power.” The court further held that “the bankruptcy rules cannot authorize the
courts to act in absence of a code provision creating the right.” Finally, the court held that
judicial estoppel did not require denial of the amended exemption to prevent a “perversion
of the judicial process.” Accordingly, the court overruled the objection of the trustee. In re
Bogan, 12-16624 (Bankr. W.D.WI. 2015) (Martin, J.).
B.

Debtor Allowed Exemption in Fraudulently Concealed Assets

The Debtor in In re Mateer, 525 B.R. 559 (Bankr. D.Mass. 2015) (Hoffman, J.),
initially filed a chapter 13 petition, claiming exempt his residence. He did not disclose
anywhere that the home had been severely damaged by a storm and that he held
outstanding insurance coverage claims against his insurer and mortgage lender nor did he
at any time disclose these claims to the Chapter 13 trustee. Eventually, debtor was
successful in recovering $126,062.59 on these claims. Nine months after the case was
filed, it was converted to Chapter 7. The Chapter 7 trustee reviewed bank statements and
noticed sizeable deposits. In response to the trustee’s further inquiries, debtor finally
disclosed the claims and recoveries. This prompted the trustee to file a motion to compel
turnover of the recovered funds. Debtor in turn initiated an adversary proceeding seeking
a declaratory judgment that the monies recovered were exempt property. It was
undisputed that debtor had properly exempted any equity in his home. However, the
analysis with respect to the recoveries on the insurance claims were more complicated.
The court recognized that the debtor’s failure to disclose could not be excused by the fact
that the trustee was insufficiently clairvoyant to ask about an undisclosed matter. The court
found that the debtor “intentionally failed to disclose” the existence of his insurance claim
and cash payments received. However, the court recognized that the dicta in Law v.
Siegal, 134 S.Ct. 1188 (2014) was a problem for the trustee. It is noted by the court here,
that after the Supreme Court concluded its decision on the question presented, it “kept
going, changing course and ending up on the subject of whether a bankruptcy court may
disallow an exemption claim based on a debtor’s fraudulent conduct, a question not before
it.” In U.S. v. Ledee, 772 F.3d 21, 29, n.10 (1st Cir. 2014), the First Circuit recognized that
the Supreme Court had held that bankruptcy courts do not have “a general, equitable
power . . . to deny exemptions based on a debtor’s bad-faith conduct.” (emphasis added).
The court here also recognized the holding in In re Franklin, 506 B.R. 765, 771 (Bankr.
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C.D.Ill. 2014) that the Supreme Court had “disavowed the long-standing non-statutory basis
for disallowing an exemption where a debtor fraudulently conceals an exempt asset,
determining that courts do not have a general equitable power to deny exemptions based
on a debtor’s bad-faith conduct.” Finally, the court concluded that even if Massachusetts
state law had recognized a court’s equitable power to deny homestead protection to a
debtor engaged in fraudulent conduct with respect to the homestead property, binding
authority in the First Circuit had held that such power was pre-empted by federal law.
Patriot Portfolio, LLC v. Weinstein (In re Weinstein), 164 F.3d 677 (1st Cir. 1999). Thus, the
court held that “dicta or not,” the court was bound by it and the trustee’s motion was
denied and judgment for the debtor granted.
[Author’s Comment: This would have been an ideal case for the trustee to test the
remaining applicability of Rule 4003(b)(2) for fraudulently claiming the exemption.]
C.

Exemptions could not be Denied on “Bad Faith” Grounds

In In re Arellano, 517 B.R. 228 (Bankr.S.D.Cal. 2014) (Taylor, C.J.), Debtor filed
with his Chapter 7 petition a fee waiver application that was granted by the court.
However, at the meeting of creditors, Trustee determined that Debtor had an unscheduled
bank balance of $4,958.65 and an anticipated tax refund of $2,000. Debtor proceeded to
pay the filing fee in full notwithstanding the fee waiver order and to amend Schedules B
and C to now list the omitted assets and claim them exempt. The Trustee objected to the
newly claimed exemption of the omitted assets. Debtor opposed the objection. The court
overruled the objection. First, the court recognized precedent from the Ninth Circuit had
established that the bankruptcy court could deny leave to amend or disallow a claimed
exemption if it was shown either that the Debtor had acted in bad faith or that creditors
were prejudiced. The Court noted that the Ninth Circuit had followed the Eleventh Circuit
decision of In re Doan, 672 F.2d 831 (11th Cir. 1982), but it considered the holding
abrogated by Law v. Siegel, 134 S.Ct. 1188 (2014) because it found the reasoning to be
irreconcilable by rebuffing the theory that the general equitable powers of the bankruptcy
court could be used to deny a bad faith exemption claim. Instead, the court observed that
a properly asserted exemption under Section 522 must be allowed unless controlling law
provided for disallowance, regardless of whether the exemption was asserted at case
initiation or a later point before case closure. Thus, the court concluded that “the
bankruptcy court’s equitable powers are now an insufficient basis for exemption denial
even if bad faith or prejudice exists.”
In Gray v. Warfield (In re Gray), 2014 Bankr. LEXIS 4974 (9th Cir. BAP Dec. 9,
2014), debtors’ initial schedules did not list prepaid rent as an asset or claim. Only after
the trustee demanded turnover did debtors amend the schedules to list the rent and claim it
as exempt. The trustee’s objection was sustained with the court finding debtors acted in
bad faith and intentionally concealed the prepaid rent. The BAP reversed, explaining that
although the discussion in Law on this point was non-binding dicta, it believes Law
nevertheless “mandates the conclusion that the bankruptcy court is without federal
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authority to disallow the Amended Exemption or to deny leave to amend exemptions
based on Debtor’s bad faith.” See also In re Elliott, 523 B.R. 188 (9th Cir. BAP Dec. 10,
2014)(state law and 522(g) remain possible avenues of objection).
[Author’s comment: As the courts note, amendments to exemptions, may be freely
filed under Rule 1009, but they fail to cite Rule 4003(b)(2) which allows the Trustee to
object to an exemption fraudulently claimed by the Debtor. Most likely, the Rule was
never raised by the trustees. While standing alone the failure to list either a future tax
refund, prepaid rent or the actual bank balance may not rise to the level of fraud, the
Arellano debtor additionally had sought a filing fee waiver, which would tend to indicate
fraud since sufficient funds existed to pay the filing fee in full (not just in installments).
Finally, bankruptcy courts like all federal courts have specific equitable powers such as
imposing judicial estoppel that is likewise absent from either Court’s discussion.]
D.

Late Amendment to Exemptions Permitted over Trustee’s Objection

When Debtor filed her petition, she asserted an exemption claim in an “unknown”
amount for a workers’ compensation claim under a category that limited exemptions to
around $10,000.
About 16 months later, the claim was settled for $25,000.
Approximately one week later, Debtor amended exemptions to claim under two additional
categories thereby fully exempting the settlement. The Trustee objected based on the “late
date” of the amendment, and the bankruptcy court sustained the objection. The circuit
court reversed on the basis that there was no bad faith or fraudulent concealment alleged
or established, nor was there any prejudice to creditors established. Therefore, under
existing circuit precedent, there was no basis to deny the exemption as amended. In re
Westry 591 Fed. Appx. 429 (6th Cir. Dec. 30, 2014) The circuit court went on to also
analyze the case under the decision of Law v. Siegel, 134 S.Ct. 1188 (2014) and found that,
if anything, the dicta of that opinion also would have permitted the amendment.
[Author’s comment: This is a case where the Trustee never should have even
objected to the amended exemptions. Although not discussed, Rule 1009(a) expressly
permits amendments to schedules. Here, it was clear that the debtor had not claimed all of
the categories of exemption to which she was entitled for the workers’ compensation
claim. It should have been anticipated that the debtor would amend eventually to claim all
of those exemptions. Additionally, Rule 4003(b)(2) would not have applied to help the
trustee since there was no bad faith, fraud, and/or concealment. Thus, although the circuit
court discussed Law v. Siegal, the trustee’s objection could not be sustained even under the
law preceding that decision.]
E.

Rule 4003(b)(2) trumps the dicta from Law v. Siegel

In In re Woolner, 2014 Bankr. LEXIS 5048 (Bankr.E.D.Mich. Dec. 15, 2014)
(Shapero, J.), Trustee had timely objected to debtors’ claims of exemption, alleging they
had “intentionally undervalued those assets in bad faith.” Trustee relied on Rule 4003(b)(2)
as well as Section 105. At the initial hearing, debtors raised the applicability of Law v.
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Siegel, 134 S.Ct. 1188 (2014), arguing that Siegel abrogated the authority of bankruptcy
courts to deny a debtor’s claim of exemptions on the basis asserted by the trustee. At that
hearing, the court rejected the debtors’ argument concluding that Siegel was not dispositive
because the issue in that case was whether the bankruptcy court had authority to
“surcharge” an already allowed exemption because of the debtors’ bad acts and was not a
case where the exemption was not directly contested or challenged. Debtors filed a
motion for reconsideration based on numerous cases decided thereafter relying on Siegel
for the proposition that bad faith and even fraud were no longer grounds for disallowing a
claim of exemption: In re Baker, 514 B.R.860(E.D. Mich. 2014); In re Mitchell, 2014 WL
1725819 (Bankr. N.D. Ohio 2014); In re Guitirrez, 2014 WL 2712503 (Bankr. E.D.Del.
2014); In re Arellano, 517 B.R. 228 (Bankr.S.D.Cal. 2014); In re Scotchel, 2014 WL
4327947 (N.D. W.Va. 2014); In re Gress, 517 B.R. 543. Bankr.M.D. Pa. 2014), In re
Franklin, 506 B.R.765 (Bankr.C.D.Ill. 2014); In re Pipkins , 2014, WL 2756552
(Bankr.N.D.Cal. 2014); United States v. Ledee, 772 F.3d 21, 29 n. 10 (1st Cir.2014). The
court declined to follow these cases, none of which mentioned, much less discussed, Rule
4003(b)(2) or its relevance or impact. Indeed it was not discussed in Siegel either because
the rule had gone into effect many years after that case had been filed. The court noted
that Rule 4003(b)(2) was not objected to by Congress and was approved and allowed to go
into effect by the Supreme Court, being the legal equivalent of something that can be seen
as being in the Bankruptcy Code itself. The Court quoted from the Advisory Committee
notes accompanying implementation of this rule that provided that “when the exemption
claim has been fraudulently made [it] will permit the court to review and, in proper
circumstances, deny improperly claimed exemptions, thereby protecting the legitimate
interests of creditors and the bankruptcy estate.” The deadline of one (1) year after the case
is closed was stated to be parallel to the deadline for seeking revocation of a discharge
obtained by fraud. The court observes that the “allowance or disallowance of an
exemption in the first place is at the very core of the bankruptcy process and is involved in
almost all individual cases. It seeks to balance the concepts of giving debtors a fresh start.”
Accordingly, the motion for reconsideration was denied and the trustee’s objections
upheld.
[Author’s Comment: the author wrote an article for a scholarly journal on this very
subject that was submitted just days prior to the issuance of this opinion thereby missing
the opportunity to discuss this case in the article. Rule 4003(b)(2) parallels the same
grounds and deadline for revocation of a discharge. It would make no sense to revoke a
discharge but allow a Debtor to retain the very property that resulted in the revocation of
the discharge due to its fraudulent concealment.]
F. Grounds for Objecting to Exemptions if the Case is Closed and Re-opened
Debtors filed Chapter 13 bankruptcy in 2008, shortly after losing their home in
foreclosure proceedings. The case was later converted to Chapter 7. At no point during the
bankruptcy proceedings did debtors list any legal claims relating to the foreclosure sale.
But after receiving their discharge and case closing, debtors filed successive wrongful
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foreclosure actions in state court without reopening the bankruptcy case to report the
claims. Only some four and one-half years later did trustee learn of the claims and have the
case reopened. Debtors then amended their schedules to report the claims to be worth $3
million and claimed wild-card exemptions of $5,300 each. The trustee objected essentially
on bad faith and inequitable conduct. In the meantime, trustee negotiated a settlement,
approved by the bankruptcy court, of the wrongful foreclosure claims worth between
$32,000 and $34,000. The bankruptcy court overruled the trustee's objections in reliance
on Law v. Siegel, 134 S.Ct. 1188 (2014). Trustee had made an alternative argument at the
hearing that debtors were time-barred from claiming exemptions under Rule 1009 which
only allowed amendments "before the case is closed." The bankruptcy court held that
argument to have been waived because it was not asserted until the hearing. Trustee
appealed, but the district court and circuit courts affirmed, In re Baker, 514 B.R. 860 (E.D.
Mich. 2014), Ellman v. Baker, 2015 WL 4033098 (6th Cir. July 2, 2015). The courts agreed
that even the dicta from Law v. Siegel was applicable to bar trustee's initial objection
claims. The 6th Circuit cited A.C.L.U. v. McCreary Cty., Ky. 607 F.3d 439, 447-8 (6th Cir.
2010) for the proposition that lower courts are “obligated to follow Supreme Court dicta,
particularly where there is not substantial reason for disregarding it, such as age or
subsequent statements undermining its rationale.” The courts also agreed that the Rule
1009 argument was waived, holding that legal theories could not be changed after the
deadline for filing objections had passed and that Trustee had not objected on that basis
until the hearing.
[Author's Comment: Rule 4003(b) requires an objection within 30 days of the
conclusion of the meeting of creditors or an amendment to the schedules, whichever is
later, but does not require that the grounds for such an objection be stated in that time
period. Rule 4003(b)(2) concerning fraudulently claimed exemptions was not discussed
because it went into effect after the petition date.]
G.

Late Change in Exemptions Results in Fee Award against Debtor and his
Counsel

In In re Saldana, 531 B.R. 141 (Bankr. N.D. Tex. 2015) (Jernigan, J.), Debtor
originally claimed four, non-contiguous parcels of real property as his Texas homestead
that were described as the “French Properties.” The trustee, therefore, turned his attention
to administering what was referred to as the “Business Properties” consisting of
approximately 60 acres. The trustee spent considerable time and effort in evaluating that
property, employing an auctioneer and real estate broker, and conducting an auction, none
of which the debtor had objected to. More than 15 months after the petition date, and
three months after objections to debtor’s original homestead exemption were filed by both
the trustee and debtor’s ex-spouse, more than two months after the trustee had moved and
obtained the order allowing him to sell the Business Properties, and midway through a
contested hearing for which the parties in court had prepared, the debtor changed his
position to instead claim the Business Properties as his homestead and subsequently filed
an amendment to that effect. Trustee and the ex-spouse objected.
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The court determined that the amended exemption must be allowed under the
authority of Law v. Siegal, 134 S.Ct. 1188 (2014), but concluded that the bankruptcy court
was not denuded under that opinion of its essential “authority to respond to debtor
misconduct” and ordered debtor and his counsel to reimburse trustee’s and ex-spouse’s
counsel $25,245 and $5,109.50, respectively, in total fees “incurred as a result of the
Debtor’s bad faith actions in abruptly amending his homestead exemption only after the
Trustee, [ex-spouse], and this court had expended significant resources in preparing for a
contested hearing that should never have gone forward.” The court ordered that this
liability be joint and several, “since the court has been unable to determine which of them
is culpable due to the assertion of attorney-client privilege.” The court noted that the
supreme court in Law v. Siegel had specifically stated that Rule 9011 “authorizes the court
to impose sanctions for bad-faith litigation conduct, which may include ‘an order directing
payment . . . of some or all of the reasonable attorneys’ fees and other expenses incurred as
a result of the violation.’ . . . the courts may also possess further sanctioning authority
under either Section 105(a) or its inherent powers.” 134 S.Ct. at 1198. Although the court
did not conclude that the amendment was for an “improper purpose, such as to harass or
cause unnecessary delay or needless increase in the cost of litigation,” it did find that its
inherent power to issue sanctions also existed where a party had “acted in bad faith,
vexatiously, wantonly, or for oppressive reasons, in reliance on Chambers v. Nasco, Inc.,
501 U.S. 32, at 43-46 (1991). The debtor had “made a calculated decision to assert that
the French Properties were his homestead – so long as they could get away with it
unchallenged – and only decided to change strategy in the middle of a hearing once it
appeared that the Debtor’s homestead argument was the losing one.” When the court
inquired of debtor’s attorney what was going on, the attorney-client privilege was asserted.
Thus, the court held debtor and his counsel jointly and severally accountable for the
awarded sanctions.
H.

Res judicata bars Debtor from Switching Exemptions

The Pennsylvania Debtor claimed federal exemptions in real and personal property.
On the timely objection of a creditor, the exemptions were disallowed, Debtor having filed
no response thereto nor appearing at the hearing thereon. After much work by the Trustee
to administer the non-exempt assets, Debtor filed an amendment seeking to elect
Pennsylvania exemptions to protect his property from liquidation by the Trustee. The
Trustee and the creditor opposed the amendment on principles of res judicata and due to
prejudice that would result if allowed. The objections were sustained. In re Romano, 378
B.R. 454 (Bankr. E.D. Pa. 2007). Judge Fox first noted that an order sustaining or overruling
an objection to an exemption claim is subject to immediate appeal, and thus constitutes a
final judgment under Rule 7054(a), thereby precluding a debtor from later amending her
exemptions to re-litigate that issue. However, Rule 1009(a) allows a Debtor to amend at
any time prior to the closing of the case absent a showing of bad faith or prejudice. The
court determined that that rule would not allow an exemption with respect to the same
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asset that has already been disallowed under a previous final order of the court. The debtor
would be free under that rule to amend with respect to other assets or to argue that the
challenged property was not property of the bankruptcy estate at all.
The court specifically disagreed with the holding in In re Ladd, 450 F.3d 751 (8th
Cir. 2006), where the bankruptcy court had applied res judicata in a similar situation and
was reversed by the Eighth Circuit. Judge Fox, instead, relied upon Riechle v. Margolies,
279 U.S. 218, 225 (1929), that a “judgment of a court having jurisdiction of the parties and
of the subject matter operates as res judicata in the absence of fraud or collusion, even if
obtained upon a default.” As additional grounds for sustaining the objection, the court
determined that prejudice had arisen as well as an inordinate delay. The court stated that
“prejudice may arise, for example, where a trustee has incurred considerable expense in
efforts to sell certain property, which efforts he or she might have foregone had the debtor
initially claimed such property as exempt.” Judge Fox also noted that inordinate delay in
amending exemption schedules would hinder the diligent administration of the bankruptcy
estate by the Trustee. In addition to the considerable time and expense of the Trustee in
proceeding to administer the assets that were non-exempt for 18 months, he noted that the
creditor was also prejudiced. She did not file a complaint under Section 523(a) to have her
debt declared non-dischargeable possibly because it appeared that she would be paid in
full out of the non-exempt property.
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