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I.

Retention and Compensation Issues in Chapter 11: K&E Retention in In re Caesars
Entertainment Operating Company,et al. Chapter 11.Cases
A.

Situation Background.
Caesars Entertainment Operating Company, Inc.("CEOC"), together with
its Debtor and non-Debtor subsidiaries, provides casino entertainment
services and owns, operates, or manages 38 gaming and resort properties
in 14 states and five countries, operating primarily under the Caesars,
HarrahsOO , and Horseshoe RO brand names. The Debtors represent the
largest, majority owned operating subsidiary of Caesars Entertainment
Corporation.
2.

The majority owner of CEOC is Caesars Entertainment Corporation
(or "CEC").
a.

The majority owners of CEC (with a combined 64% share) are
four limited liability companies: TPG Hamlet Holdings, LLC, TPG
Hamlet Holdings B, LLC, Apollo Hamlet Holdings, LLC, and
Apollo Hamlet Holdings B, LLC (collectively, the "Hamlet
entities").

b.

The TPG Hamlet entities, in turn, are indirectly owned or
controlled by TPG Capital LP.

c.

The Apollo Hamlet entities are indirectly owned or controlled by
Apollo Global Management, LLC.

d.

Apollo and TPG are private equity funds that have interests in a
variety of other enterprises that are unrelated to Caesars and that
are commonly referred to as "portfolio companies."

3.

CEOC's board has seven members. Of those, two are affiliated with
Apollo, two are affiliated with TPG, two are independent and one is
CEOC's former CEO. CEOC's board has a two member Governance
Committee comprised of the two independent directors.

4.

On or around July 3, 2014, the Governance Committee elected to hire
Kirkland &Ellis LLP("K&E")as restructuring counsel for CEOC.

5.

On January 12, 2015, three second lien creditors filed an involuntary
bankruptcy petition against CEOC in the United States Bankruptcy Court
for the District of Delaware.

Page 1

NCB.( 2015 Annual Conference—Miami

B.

6.

On January 15, 2015, CEOC and 172 of its affiliates commenced
voluntary chapter 11 cases in the United States Bankruptcy Court for the
Northern District of Illinois, and CEOC's involuntary proceeding was
subsequently transferred from Delaware to Chicago.

7.

On February 18, 2015, the Debtors filed an application to retain K&E as
their restructuring counsel.

8.

On February 25, 2015, the Official Committee of Second Priority
Noteholders objected to the Debtors' proposed retention of K&E.

9.

Between April 23-24, 2015, the bankruptcy court conducted atwo-day
evidentiary hearing regarding the Debtors' application to retain K&E.
K&E partner James H.M. Sprayregen testified at the hearing for a full day,
and more than 75 exhibits were brought into evidence.

10.

On May 27, 2015, Judge Goldgar read a summary of his ruling into the
record approving the Debtors' retention of K&E.

11.

On May 28, 2015, the Court entered its Order Granting the Debtors
Application to Retain Kirkland & Ellis LLP and Kirkland & Ellis
International LLP as Counsel and accompanying opinion.

Summary of Opinion Approving Retention of K&E as CEOC Counsel.
1.

The bankruptcy court addressed three primary bases for objections to
K&E's proposed retention raised by the Official Committee of Second
Priority Noteholders:
a.

K&E's representation of entities with connections to Apollo
Global Management, LLC and TPG Capital LP in matters
unrelated to CEOC,created an impermissible bias or appearance of
bias to the detriment of the Debtors and their estates;

b.

K&E held an interest adverse to CEOC's estate because,
notwithstanding the operative language of its engagement letter,
K&E held a "security retainer" and therefore violated the
automatic stay when K&E allegedly applied $7.2 million of
invoices to that security retainer during the three day "gap period"
prior to CEOC's voluntary bankruptcy petition on January l5,
2015; and

c.

K&E had a separate, undisclosed representation of CEOC's special
governance committee—although this argument was largely
abandoned at trial.
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2.

The bankruptcy court found that K&E's representation of, and connections
to, entities connected to TPG and Apollo in unrelated matters was no basis
for disqualification.
a.

Corporate separateness would be respected: K&E's representation
of "affiliated" but separate companies could not be equated with
representing CEOC's parent company or the indirect sponsors of
CEOC's parent company.

b.

Similarly, representations of entities connected to CEC's financial
sponsors, unrelated to CEOC, were no basis for disqualification
absent a showing that such representations would create bias that
was nowhere in the record.
Rather, the bankruptcy court found that K&E had advised on an
investigation and negotiation process with respect to certain
challenged transactions and had also moved for the appointment of
an independent examiner to further review those same transactions.

d.

Additionally, concerns regarding CEOC's "willingness to pursue
claims belonging to the bankruptcy estates," could be addressed
through remedies such as derivative standing or conflicts counsel,
rather than "depriving CEOC of its choice of counsel."

Court further determined that so-called "gap period payments" were no
basis to infer that K&E had received a putatively avoidable transfer

4.

a.

K&E's engagement letter demonstrated intent that the agreement
did not create a security retainer as between K&E and the Debtors.

b.

Rather, any retainer held by K&E vested when paid, and therefore
no "draws" occurred during the gap period in violation of the
automatic stay.

Finally, the Court determined the alleged "separate representation" of
CEOC's special governance committee did not exist
a.

As a procedural matter, the objecting parties' failure to prosecute
the objection constituted a waiver of the argument.

b.

As an evidentiary matter, the evidence confirmed that K&E
advised CEOC's special governance committee "just as the arm
advises CEOC's board and other board committees, in connection
with the firm's representation of CEOC."

Page 3

NCBJ 2015 Annual Conference—Miami

II.

Methods of Payment of Ad Hoc Committees
A.

Statutory Background
11 U.S.C. §§ 361, 364

B.

2.

11 U.S.C. § 503(b),(b)(1),(b)(4),(b)(5),(c)

3.

11 U.S.C. § 506(b)

4.

11 U.S.C. § ll23(b)(3),(6)

S. ~

11 U.S.C. §§ 1129(a)(4)

Certain relevant caselaw
1.

In re Adelphia Commc'ns Corgi, 441 B.R. 6(Bankr. S.D.N.Y. 2010)
a.

Authorizing plan-based provision for payment of ad hoc committee
fees, subject to disclosure and "reasonableness" standard per
1129(a)(4) where such payments are in the best interest of the
estate
Rejected argument that showing of "substantial
contribution" was required for such payment per 503(b)(3)
ii.

2.

Similarly rejected argument that plan-based payments of
ad hoc committee fees were limited to specific categories
of administrative expense claims identified by 503(b):
"[T]he language of section 1129(a)(4) at least permits the
possibility that section 503(b) isn't the only source of
authority to pay legal fees under a plan."

b.

Adelphia further determined that categories of administrative
expense claims set forth by section 503(b) reflected the categories
of claims re uired to be paid from the estate (as opposed to claims
paid voluntarily from the estate)

c.

Additionally, Adelphia noted that concerns arising from
"overworking a matter or running up excessive disbursements"
(called `Economy Concerns" by the Adelphia court) or from
rewarding or encouraging "scorched earth" litigation (called
"Behavior Concerns" by the Adelphia court) could be addressed by
disclosure and review

In re AMR Corn., 497 B.R. 690(Bankr. S.D.N.Y. 2013)
a.

Approved - plan provision authorizing reimbursement of fees
incurred by Creditors' Committee members
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b,

3.

Rejected statutory argument that specific categories set forth by
503(b) incorporated the total set of claims payable from the estate:
"Despite outright prohibitions of certain types of payments in other
places in the Bankruptcy Code, Section 503(b) does not contain
any such prohibition or restrictive language."

In re Lehman Bros., 508 B.R. 283(S.D.N.Y. 2014)
a.

Departed from Adelphia and AMR, finding that plan provision
authorizing payment of fees incurred by Official Committee
members as "plan payments" was impermissible as a matter of
law.

b.

Lehman district court ruled that:
Administrative expenses were limited to categories of
claims set forth by sections 503(b)(1)—(9)

c.

ii.

Fees incurred by official committee members were
specifically excluded from the substantial contribution
provisions of section 503(b)(4) and, therefore, could not be
an administrative expense

iii.

Plan-based provision authorizing payment of such
committee members' fees would therefore violate
1123(b)(6)'s requirement that plan provisions not be
"inconsistent' with the Bankruptcy Code

iv.

"[T]he Individual Members' professional fee expenses are
either administrative expenses or not, and if the latter, they
cannot be paid under a plan."

Additionally, the Lehman court:
addressed section 503(b)'s use of "including" as a lead-in
phrase by finding to be "illustrative" (rather than "nonlimiting" as provided by section 101(2)(3)) and, therefore
purported administrative claims would still need to fall
within 503(b)'s enumerated categories; and
ii.

relied on legislative history to section 503(b)(4) to infer
Congressional intent to exclude professional expenses
incurred
by official committee
members from
"administrative claims" payable under the Bankruptcy
Code
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III.

Professional Fees after Baker Botts L.L.P. v. Asarco LLC (2015)
A.

Background Facts.
1.

In 2005, ASARCO LLC,a copper mining, smelting, and refining company
filed for chapter 11 and retained Baker Botts L.L.P..and Jordan, Hyden,
Womble, Culbreth & Holzer, P.C. to represent it as restructuring
co-counsel under section 327(a) of the Bankruptcy Code, which permits a
debtor to "employ one or more attorneys, accountants, appraisers,
auctioneers, or other professional persons, that do not hold or represent an
interest adverse to the estate, and that are disinterested persons, to
represent or assist the trustee in carrying out the trustee's duties under" the
Bankruptcy Code.

2.

ASARCO's restructuring counsel ultimately obtained a $7-$10 billion
judgment against the debtor's parent company on a fraudulent transfer
claim that allowed ASARCO to successfully reorganize its business and
pay its creditors in full, ultimately emerging from bankruptcy with
approximately $1.4 billion in cash on hand, little debt, and no
environmental liabilities.

3.

ASARCO'S counsel applied for compensation under section 330(a)(1) of
the Bankruptcy Code, which allows bankruptcy courts to award
"reasonably compensation for actual, necessary services rendered by"
professionals hired under section 327(a) of the Bankruptcy Code.
a.

ASARCO'S lead bankruptcy and litigation counsel, Baker Botts
LLP, filed its fee application requesting final approval of
$135,870,714.58 in fees and $6,046,135.06 in expenses.

b.

Included in the requested fees was a 20-percent premium
(approximately $22.6 million) over the hourly rates that Baker
Botts had charged during the bankruptcy.

c.

Baker Botts also sought to recover approximately $8.5 million of
fees and expenses that it had incurred in defending its fee
application, including approximately $5.2 million allocated to the
defense of its core fees and expenses.

d.

Reorganized ASARCO, by then again under the control of the
parent, vigorously contested Baker Botts' core fees (objecting to
more than $20 million of its fees) and the fee enhancement
requested by Baker Botts.

e.

This challenge included a discovery request covering every
document that Baker Botts produced during the 52-month
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bankruptcy, resulting in the production of 2,350 boxes of hard
copy documents and 189 GB of electronic data.
Following a six-day trial, the bankruptcy court held that
Reorganized ASARCO'S objections to Baker Botts' core fees and
expenses were meritless. See In re ASARCO LLC, No. OS-21207
(Bankr. S.D. Tex. July 20, 2011).
As to Baker Botts' requested fee enhancement, the
bankruptcy court limited the 20-percent fee enhancement to
services rendered in litigation against ASARCO's parent.
Fee enhancements, the bankruptcy court observed, "should
reward rare and exceptional work and should be tied to
both the effort and the outcome."

B.

ii.

As to fees and expenses incurred in defending the fee
applications, the bankruptcy court concluded that it had the
power to award such fees under section 330(a) of the
Bankruptcy Code and that it should apply the lodestar
analysis with the section 330(a) factors to determine their
reasonableness. The bankruptcy court ultimately found,
with minimal explanation, that only $5 million of the
$8 million of the defense fees was reasonable.

iii.

Thereafter, reorganized ASARCO LLC appealed the
bankruptcy court's order approving ASARCO LLC's fee
applications.

Proceedings Before the District Court and Fifth Circuit.
On appeal to the District Court, Reorganized ASARCO abandoned its
objections to Baker Botts' core fees but continued to dispute the fee
enhancements and fees for defending the fee applications. The district
court affirmed in most respects, except for the bankruptcy court's failure
to provide findings supporting the $5 million award of defense fees to
Baker Botts. See In re ASARCO LLC (ASARCO LLC v. Baker Botts
LLP and Jordan, Hyden, Womble, Culbreth &Holzer, P.C.), No. 2:11CV-290 (S.D. Tex. Aug. 8, 2012).
2.

In Reorganized ASARCO's subsequent Fifth Circuit appeal, it continued
to challenge the bankruptcy court's rulings awarding premiums to the law
firms and authorizing the law firms under section 330(a) to recover fees
for the defense of their fee applications. See 751 F.3d 291 (5th Cir. 2014).
a.

As to the fee application defense costs, the Fifth Circuit held that
section 330(a) of the Bankruptcy Code does not authorize
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compensation for the fees and expenses professionals incur in
defending their fee applications.

C.

b.

The Fifth Circuit focused almost exclusively on whether the
services that a professional provides in defending its fee
application are services that are likely to benefit a debtor's estate.
The panel answered in the negative and observed that "the primary
beneficiary of a professional fee application, of course, is the
professional."

c.

The court found further support in section 330(a)(6) of the
Bankruptcy Code, which provides that "any compensation awarded
for the preparation of a fee application shall be based on the level
and skill reasonably required to prepare the application."

d.

According to the Fifth Circuit, "the specification of an award for
`preparation of a fee application"' implies that Congress was
excluding fees for defending a fee application by the omission of
such language. The panel further reasoned that section 330(a)(6)'s
reference to the "level and skill reasonably required to prepare the
application" was only necessary if Congress believed that
preparation of a fee application could not otherwise satisfy the
"reasonable and necessary" requirement of section 330(a)(1)(A) of
the Bankruptcy Code.

The Supreme Court's Decision.
Baker Botts subsequently appealed the Fifth Circuit's decision to the
U.S. Supreme Court, which, in an opinion written by Justice Thomas and
joined by Chief Justice Roberts and Justices Scalia, Kennedy, and Alito
and, in part, Justice Sotomayor, affirmed the Piftli Circuit's decision and
held that section 330(a)(1) of the Bankruptcy Code does not perrytit
bankruptcy courts to awardfees to "327(a)"professionalsfor defending
fee applications.
a.

The Court's analysis was straight-forward: under American
jurisprudence, each side in a litigated dispute bears its own
attorneys' fees, unless there is an applicable statute or agreement
that provides otherwise.

b.

Here, section 330(a)(1) of the Bankruptcy Code provides that a
court may "award to ... a professional person ...reasonable
compensation for actual, necessary services rendered" to the
bankruptcy estate.

c.

In the Court's view, the plain text of the statute does not support a
deviation from the "American Rule" regarding attorneys' fees.
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d.

2.

More specifically, the Court reasoned that the word "services"
ordinarily refers to labor performed for another. On this basis, the
Supreme Court concluded that time spend litigating a fee
application against the administrator of a bankruptcy estate cannot
be fairly described as labor performed for angther, let alone a
disinterested service.

Justice Breyer,joined by Justices Ginsburg and Kagan, dissented from the
Court's opinion on the basis that, while a professional's defense of a fee
application is not a "service" within the meaning of the Bankruptcy Code,
section 330(a)'s "reasonable compensation" language affords bankruptcy
courts discretion to consider and award fees for defending fee
applications.
Justice Breyer also focused on certain policies
considerations, including the concern that the majority's decision may
prevent high-quality attorneys and other professionals from representing
debtors in bankruptcy proceedings.

Page 9

Case 15-01145

Doc 1713

Filed 05/28/15 Entered 05/28/15 14:53:17
Page 1 of 22
Document

Desc Main

United States Bankruptcy Court, Northern District of Illinois
Name of Assigned Judge

A. Benjamin Goldgar

DATE

May 28, 2015

15 B 1145

ADVERSARY NO.

Caesars Entertainment Operating Co., Inc.

CASE TITLE
TITLE OF ORDER

CASE NO.

Order granting the debtors' application to retain Kirkland &Ellis LLP and
Kirkland &Ellis International LLP as counsel

DOCKET ENTRY TEXT
The debtors' application to retain Kirkland &Ellis LLP and Kirkland &Ellis International LLP as
their counsel in these bankruptcy cases is granted, effective January 15, 2015. The debtors are
authorized to retain Kirkland in accordance with the terms and conditions set forth in the application
and the engagement letter. Kirkland may apply for compensation for services rendered and
reimbursement of expenses in accordance with sections 330 and 331 of the Bankruptcy Code,the
Bankruptcy Rules, the Local Rules of the court, and the compensation procedures adopted in these
cases.
[For further details see text below.]

STATEMENT
This matter is before the court for ruling after atwo-day evidentiary hearing on the
debtors' application to retain Kirkland &Ellis LLP and Kirkland &Ellis International LLP
("Kirkland" or "the arm")as their counsel. The Official Committee of Second Priority
Noteholders (the "Noteholders Committee" or the "Committee") has objected to the application.
These are the court's findings of fact and conclusions of law under Rule 52(a)(1) of the Federal
Rules of Civil Procedure, Fed. R. Civ. P. 52(made applicable by Fed. R. Bankr. P. 7052 and
9014(c)). For the reasons that follow, the application will be granted.
1. Background
The facts are drawn mostly from the evidence adduced at the hearing and from the
court's docket. The few facts not brought out at the hearing involve background matters well
known to the parties and not subject to dispute.
The debtors in these jointly administered bankruptcy cases call themselves the primary
operating units of the "Caesars gaming enterprise." The debtor named in the caption of the lead
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case is Caesars Entertainment Operating Company, Inc.("CEOC"). The debtors in the
other cases are subsidiaries of CEOC.
The majority owner of CEOC is Caesars Entertainment Corporation (or "CEC"). The
majority owners of CEC (with a combined 64% share) are four limited liability companies: TFG
Hamlet Holdings, LLC,TPG Hamlet Holdings B,LLC, Apollo Hamlet Holdings, LLC, and
Apollo Hamlet Holdings B,LLC (the "Hamlet entities"). The TPG Hamlet entities, in turn, are
wholly owned by TPG Capital LP. The Apollo Hamlet entities are wholly owned by Apollo
Global Management, LLC. Apollo and TPG are private equity funds that have interests in a
variety of other enterprises, enterprises unrelated to Caesars, that the parties refer to as "portfolio
companies."
CEOC's board has seven members. Of those, two are affiliated with Apollo, two are
affiliated with TPG, and two are independent. (The seventh was not identified.) The CEOC
board has athree-member executive committee. One member is affiliated with Apollo, another
with TPG. Six of the nine CEC board members are also associated with Apollo or TPG.
Apollo and TPG acquired their interests in CEC in 2008. Things have not gone well
since the acquisition. From 2011 through 2013, CEC and its affiliates had net losses of
approximately $5.2 billion. In 2013 and 2014, CEOC and its affiliates therefore engaged in
approximately 50 transactions of various kinds described in the record as "capital markets
transactions." Depending on one's point of view, these transactions were intended either to
increase liquidity and provide CEOC with badly needed capital or to loot CEOC of valuable
assets, transferring them to CEC and related companies.
As James Sprayregen, Kirkland's only witness at the hearing, observed, creditors have
not been at all shy about initiating lawsuits over the transactions (which the parties term the
"challenged" or "disputed" transactions). The transactions are the subject of several lawsuits
pending in New York and Delaware. CEOC's bondholders in particular have criticized the
transactions. The unhappy bondholders include the constituents of the Noteholders Committee
objecting to Kirkland's application.
At some point, at least in 2014 but possibly earlier, CEOC began to consider
restructuring. CEOC also considered retaining counsel in connection with any restructuring
effort. One of the law firms under consideration was Kirkland. One of the independent CEOC
directors, Ronen Stauber, knew a Kirkland partner, Edward Sassower. Stauber telephoned
Sassower, said that he and another man had been appointed independent directors, and said the
independent directors were going to interview counsel for a possible restructuring. Stauber
wanted to interview Kirkland.
In late June or early July 2014,the Kirkland lawyers made what they calla "pitch" for
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the CEOC business in a meeting in New York. The pitch was made to the two independent
CEOC directors. In connection with the pitch, on June 26 and 27 Kirkland quickly prepared a
"pitch book" that was provided to the two independent directors. Because the Noteholders
Committee finds the pitch book significant, it is worth summarizing its contents briefly.
The pitch book began with a "situation overview" that described the structure and recent
financial performance of the broader Caesars enterprise and also described in general terms the
challenged transactions.
The pitch book then set out possible "next steps/action items" for the CEOC board.
These included addressing "financial and operational challenges," "establishing an appropriate
corporate governance process," and developing a "strategic action plan for likely bondholder
challenges." In the first category, Kirkland said (among other things) that it would "work
closely with the Board, management, and financial and other advisors to jointly develop cutting
edge solutions with creditors to reach a consensual solution." In the second category, Kirkland
noted that it was "important to establish and maintain appropriate corporate governance and
decision making processes, to facilitate decisions in the restructuring context, and to protect
those decisions and the decision makers from challenges ...." In the third category, Kirkland
offered to assist CEOC and its advisors "to develop an appropriate plan for responding to and
defending against the bondholder challenges" to the disputed transactions.
The pitch book's next section was entitled "why hire Kirkland." The firm described
itself as "problem solvers" and "deal doers" who focus on "maximizing enterprise value and
minimizing costs and disruptions associated with restructuring situations." Kirkland, the pitch
book said, was "deal-oriented." But, Kirkland added, it was "prepared to litigate if necessary."
At the hearing, Sprayregen confirmed this firm philosophy, stating that "the most valuemaximizing solution for most Chapter 11 situations is a holistic, fully consensual deal," but "[a]n
important element of reaching consensual resolution has always been the ability and willingness
to litigate."
This description of the pitch book covers pages 1 through 17. The remaining 94 pages of
the 111-page book (the bulk of the piece, in other words) were devoted to a description of the
firm's experience and the credentials of its personnel, complete with rankings of specific
Kirkland practice areas from publications like "The American Lawyer" and "U:S. News &
World Report." Fifty-four of the remaining 94 pages (nearly half the pitch book, in other words)
consisted ofthe curricula vitae of assorted Kirkland lawyers.
On or around July 3, 2014, the independent directors apparently decided to hire Kirkland.
The decision is embodied in an undated resolution of the CEOC board.
About a week later, Kirkland provided CEOC's general counsel, Tim Donovan, with a
-3-

Case 15-01145

Doc 1713

Filed 05/28/15 Entered 05/28/15 14:53:17
Page 4 of 22
Document

DeSc Main

STATEMENT

draft engagement letter. On July 15, CEOC's deputy general counsel, Scott Wiegand, responded
that "we're looking at this letter and will provide comments shortly." There was apparently a
discussion of the letter on August 4 involving Donovan, because on August 5 Donovan sent
David Seligman at Kirkland an email asking whether there would be a "new, revised engagement
letter" in light of"the retainer conversation yesterday." On August 6, Seligman sent Donovan a
new engagement letter noting a change in the retainer amount. Around this time, Tim Lambert
replaced Donovan as CEOC's general counsel, and in mid-August Lambert and Donovan
exchanged detailed e-mails negotiating further changes to the engagement letter.
Kirkland and CEOC at last came to an agreement on the terms ofthe engagement, and on
September 2, 2014, Kirkland and CEOC executed a finalized engagement letter. Sprayregen
signed for Kirkland, and Mary Higgins, CEOC's chief financial officer, signed for CEOC.
Two features of the letter are relevant to the retention question. First, the letter
acknowledged that Kirkland had been asked to represent "Caesars Entertainment Operating
Company, Inc. and its subsidiaries in connection with a potential restructuring." Those entities
were defined parenthetically as the "Company." The letter then added:"Please note, the Firm's
representation is only of the Company; the Firm does not and will not represent any shareholder,
director, officer, partner or joint venturer of the Company." Sprayregen testified without
contradiction that Kirkland had never before represented CEOC or its subsidiaries; that Kirkland
had never represented and does not currently represent CEC; that Kirkland had never represented
and does not currently represent either the Apollo or the TPG Hamlet entities; that Kirkland had
never represented and does not currently represent Apollo; and that Kirkland had never
represented and does not currently represent TPG.
Sprayregen conceded that Kirkland had represented and still represents several portfolio
companies of Apollo and TPG, but he made clear (and again his testimony was uncontradicted)
that the representations were and are unrelated to this case. Sprayregen also conceded that
Kirkland had represented David Bonderman, a member of the CEOC and CEC boards and a
founder of TPG, in an unrelated action involving General Motors. The Kirkland lawyers in this
case believed the representation of Bonderman had ended prepetition, but it had not. When the
continued representation came to light, Kirkland withdrew from the action and Bonderman
secured other counsel. Sprayregen conceded as well that Kirkland had advised on one of the
challenged transactions, possibly two, but stressed there had been no involvement in the rest, the
vast majority of which had occurred before the firm was even retained.
Second, the engagement letter spelled. out(as most engagement letters do)the terms on
which Kirkland would be paid. Paragraphs 4 through 6 explained that Kirkland would bill "the
Company"(again as defined)for fees based on the firm's regularly hourly rates as well as for
certain expenses. Paragraph 7 then declared that statements for fees and expenses "are typically.
rendered monthly and, unless other arrangements are made, payment in full is due upon receipt."
-4-

Case 15-01145

Doc 1713

Filed 05/28/15 Entered 05/28/15 14:53:17
Page 5 of 22
Document

Desc Main

STATE
Despite these provisions providing for monthly billing, paragraph 8 of the letter was
entitled "Retainer" and provided in part:
The Company will provide to the Firm, a "classic retainer" in the
amount of $3,000,000 as defined in In re Production Associates,
Ltd., 264 B.R. 180, 184-85 (Bankr. N.D. Ill. 2001), anal In re
McDonald Bros, Construction, Inc., 114 B.R. 989, 997-99(Bankr.
N.D. Ill. 1990). As such, the classic retainer was earned by the
Firm upon receipt. The initial amount ofthe classic retainer was
set to approximate our estimate of fees and expenses expected to
be accrued and unpaid by the Company between payment cycles.
The Firm's estimate of expected fees and expenses may change
based upon actual or expected fees and expenses incurred or
expected to be incurred, as applicable. Further, the Company
agrees to replenish the classic retainer upon receiving invoices
from the Firm so that the classic retainer amount remains at or
above the Firm's estimated fees and expenses expected to be
accrued and unpaid by the Company between payment cycles. The
Firm may request an additional classic retainer depending on the
scope of work and estimate of fees and expenses.
Paragraph 9 under the same heading underscored the previous statement that the retainer was
earned "upon receipt," declaring that the retainer will be placed in the firm's "general cash
account,"the retainer "will not be held in a separate account on your behalf," and "[y]ou have
no interest in the classic retainer."
Sprayregen explained the nature of the fee arrangement under the engagement letter, an
arrangement that Kirkland has used since 1990 when McDonald Bros. was decided. The
arrangement's overriding purpose, Sprayregen said, is to ensure that as of the petition date in a
bankruptcy case Kirkland is not a creditor of the debtor it seeks to represent and so is not adverse
to the estate. This purpose is achieved through the retainer provision, which applies only until
the petition date. Post-petition, the provisions concerning fees, expenses, and monthly
statements payable on receipt take effect.
Sprayregen added that the retainer scheme described in the engagement letter is designed
to avoid adebtor-creditor relationship by keying the amount of the retainer to the value of the
services rendered. He testified:"We keep track of our rates-times-hourly fee and compare that
against the classic retainer, and we keep the client informed. And then when the rates times
hours is approximately getting close to that, we get another classic retainer." To obtain another
retainer, Sprayregen said, Kirkland issues an invoice to CEOC. But the invoice creates no
receivable for the arm, he added. The invoices "[aren't] bills." Sprayregen's testimony on this
-5-
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point was consistent with the engagement letter's provision that "the Company agrees to
replenish the classic retainer upon receiving invoices from the Firm so that the classic retainer
amount remains at or above the Firm's estimated fees and expenses expected to be accrued and
unpaid ...."
In accordance with the engagement letter, CEOC paid Kirkland a $500,000 retainer on
July 30, 2014, and an additional $2.5 million retainer on September 4, 2014. Between
September 18 and December 22, Kirkland sent CEOC five invoices. In response, CEOC wired
funds to Kirkland in the amounts of the invoices. As a result, on December 22, 2014, Kirkland
was still "ahead," to use Sprayregen's term, to the tune of $3 million, the amount of the retainer
as of September 4.
As soon as Kirkland was retained in early July, a special governance committee (the
"SGC")of the CEOC board consisting of the two independent directors began an investigatign
ofthe 50 or so challenged transactions mentioned earlier. Kirkland led the investigation, hiring
Mesirow Financial to assist in the effort. (Consistent with the engagement letter, however,
Kirkland did not represent the SGC itself any more than Kirkland represented the CEOC board.)
The investigation, which is continuing, has involved the review of hundreds of thousands of
pages of documents and the examination of I S to 20 witnesses.
As a result of its efforts, the SGC formed interim conclusions that a number of the
transactions were problematic. Specifically, the SGC concluded that CEOC had received
insufficient consideration —the transfers, in other words, were constructively fraudulent —and
CEOC had grounds to bring an action against CEC. Kirkland shared its conclusions and
concerns with CEC. Armed with those conclusions, the SGC (and Kirkland, apparently)
negotiated a restructuring support agreement(the "RSA")to which CEOC, CEC, and CEOC's
first lien bondholders were parties. Under the RSA,CEC would make contributions to CEOC in
an amount the SGC was satisfied met its concerns. (An exact dollar figure was not mentioned,
but Sprayregen described the contribution as "substantial.") In return, CEC and its affiliates
would be released from liability in connection with the transactions.
The RSA nevertheless contains what Sprayregen described as "two major outs." First,
CEOC has the absolute right not to go forward with the RSA if the SGC is nat satisfied at the
conclusion of the investigation that not all relevant information has been provided. Second,
CEOC has the right not tp go forward if the SGC in the exercise of its fiduciary duties decides
that there is "an alternative" that is "better than the deal with the RSA."
Despite the SGC's inve$tigation, and despite the interim conclusions that the SGC would
later draw about the challenged transactions, CEOC and CEC together brought an action in New
York state court on August 5, 2014, seeking as relief, among other things, a declaration that
neither company had breached any fiduciary duties or engaged in any fraudulent transfers. An
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amended complaint seeking the same relief was filed on September 15, 2014. The CEOC board
authorized the filing ofthe action, but the two independent board members abstained. Kirkland
does not represent CEOC or CEC in the New York action.
On December 23, 2014, Kirkland received another retainer payment from CEOC,this
one for $3 million. Not quite three weeks later, on January 12, 2015, Kirkland received still
another retainer payment from CEOC,this one for $2 million. The two retainer payments plus
the $3 million retainer Kirkland was already holding meant that as of January 12, Kirkland held
a retainer from CEOC totaling $8 million.
On January 12, the same day CEOC paid Kirkland the additional $2 million retainer,
three creditors filed an involuntary bankruptcy petition against CEOC in the District of
Delaware. The next day, January 13, Kirkland sent CEOC an invoice for $3,753,994.03. The
day after that, January 14, Kirkland sent CEOC an invoice for $3.5 million. Then, on January
15, 2015, CEOC and the other debtors filed voluntary chapter 11 petitions in this district. As of
the January 15 petition date, Kirkland was still "ahead" by $746,005.97. CEOC owed Kirkland
nothing on that date.
After initially staying the voluntary cases here, the bankruptcy court in Delaware
determined under Bankruptcy Rule 1014(b), Fed. R. Bankr. P. 1041(b), that all of cases should
proceed in this district. The Delaware court lifted the stay and transferred the involuntary case
here. All of the cases are pending.
Less than a month after the petition date in the voluntary cases, the debtors (through
Kirkland, their proposed counsel) moved to have an examiner appointed. The motion noted that
"[s]everal prepetition transactions" involving the debtors and CEC had been "challenged by
various creditors and resulted in contentious litigation." Although the debtors themselves had
"launched an extensive, independent internal investigation into these transactions," "[a]s
fiduciaries with the duty to maximize estate value for all stakeholders" they recognized "the need
for a fair process to review the challenged transactions, while avoiding the potential for these
cases to devolve into avalue-destructive litigation free-for-all." The debtors accordingly sought
"the immediate appointment of an independent examiner to thoroughly, expeditiously, and
efficiently investigate the prepetition transactions."
Four days later, the Noteholders Committee likewise moved for an examiner. On March
12, both motions were granted in large part, and on March 25, Richard J. Davis was appointed to
serve as examiner with broad authority under the March 12 order to investigate the challenged
transactions as well as other matters.
Meanwhile, and although the case was barely underway, the debtors filed a proposed
joint plan of reorganization on March 2. The proposed plan provides for CEC to snake a $406
-7-
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million cash contribution to the reorganized debtprs and possibly as much as $481 million. It
also provides for other substantial financial commitments by CEC with a potential value of $969
million. In return, the proposed plan contains releases of CEC,a related entity called Caesars
Acquisition Co., and (among others) the shareholders, affiliates, officers, directors, and
employees of each. The releases are broad and include any liability arising out of or related to
the challenged transactions. These features of the plan are consistent with the RSA.
On February 18, two weeks before the proposed plan was filed, the debtors filed the
application that was the actual subject of the evidentiary hearing and is the subject of this
decision: the application to retain Kirkland as their counsel in the bankruptcy cases. Of the
many vocal creditors in this case, only the Noteholders Committee objected to the application.
The U.S. Trustee has not objected. The Statutory Committee of Unsecured Claimholders filed a
response specifically expressing no objection and observing that to the extent there were
problems, a grant of derivative standing or the use of conflicts counsel could serve as the
solution. The debtors have also moved to employ the DLA Piper as conflicts counsel.
The Noteholders Committee contended in its objection that the application to retain
Kirkland should be denied for three reasons.
• First, the Committee asserted that Kirkland's "extensive connections" with Apollo and
TPG would compromise the firm's ability to be "a vigorous advocate for the Debtors' estates" on
occasions when Apollo and TPG have interests adverse to the estates. Specifically, four partners
of Apollo and TPG are defendants in the actions creditors have brought over the challenged
transactions, and those partners are potentially liable to CEOC in those actions. Because TPG
and Apollo have indemnified the partners for any resulting loss, the debtors are adverse to TPG
and Apollo in the actions, and Kirkland is therefore adverse to its own clients.
• Second, the Committee argued that Kirkland failed to comply with the disclosure
requirement of Bankruptcy Rule 2014, Fed. R. Bankr. P. 2014. That was so, the Committee
maintained, because Kirkland had served not only as counsel to CEOC but as counsel to the
SGC, and the relationship with the SGC was not disclosed.
• Third, the Committee argued that Kirkland had an interest adverse to the debtors'
estates because of the $7.2 million the firm had received from CEOC on January 13 and 14.
Those funds, the Committee said, were property of the estate. Depending on the relevant
petition date (January 12 or January 15), the funds were therefore recoverable either under
section 542(a) of the Bankruptcy Code, 11 U.S.C. § 542(a)(as property of the estate that had to
be turned over), or section 549(a), 11 U.S.C. § 549(a)(as avoidable past-petition transfers).
These were the Noteholders Committee's arguments in its objection. $y the time the
hearing arrived, however, the arguments had been reduced to two and had changed substantially.
-8-
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• First, the Committee continued to object to Kirkland's retention on the basis of the
firm's connections with Apollo and TPG. Gone,though, was any contention based on Apollo
and TPG's indemnification of its partners. Instead, the Committee argued that Kirkland had a
demonstrable and disqualifying bias in favor of Apollo and TPG as well as the debtors' nondebtor affiliates (specifically, CEC)and so would place the interests of those entities above the
interests ofthe debtors and their estates.
• Second, the Committee maintained its objection that Kirkland held an interest adverse
to the estate based on the January 13 and 14 "draws" on the retainer. Gone, though, was any
mention of section 542(a). Instead, depending on the petition date employed,the Committee
insisted that either the issuance of the invoices was void in violation ofthe automatic stay ender
section 362(a), or, again, that the funds were recoverable under section 549(a) as avoidable postpetition transfers.
2. Discussion
The debtors' application to retain Kirkland will be granted. The debtors met their initial
burden of demonstrating that the standard under section 327(a) of the Code had been satisfied.
The burden then fell to the Noteholders Committee to substantiate its objections to the
application. Of the Committee's three arguments for denying the application, the evidence failed
to support two of them, and the third was not pursued and so has been forfeited.
a. Applicable Legal Standard
The initial question is the legal standard for deciding the application. Section 327(a)
permits the employment of professionals who "do not hold or represent an interest adverse to the
estate, and that are disinterested persons ...." 11 U.S.C. § 327(a). Kirkland and the
Noteholders Committee claim they agree on what this standard means. They also claim that
courts have distilled the requirements of section 327(a) into a single test that can be expressed in
one short, declarative sentence.'-~
In fact, Kirkland and the Noteholders Committee do not agree about section 327(a).
Kirkland asserts (or asserted at the hearing, at any rate) that an adverse interest sufficient to
prevent the retention of counsel must amount to an actual, existing conflict of interest; even a

Some courts in the Second Circuit have adopted this single test. See, e.g., In re
-'~
Project Orange Assocs., L.C., 431 B.R. 363, 370(Bankr. S.D.N.Y. 2010); In re Granite
Partners, L.P., 219 B.R. 22, 33(Bankr. S.D.N.Y. 1998). The test requires simply that a
professional not "hold or represent an interest adverse to the estate." Project Orange, 431 B.R.
at 370 (internal quotation omitted).
'~'
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potential conflict is not enough. The Noteholders Committee, by contrast, maintains that a bias
against the estate is sufficient.
The most recent explanation of section 327(a)from our court of appeals appears in In re
Crivello, 134 F.3d 831 (7th Cir. 1998). Crivello analyzed the statute as having two
requirements, id. at 835, which is what the language of section 327(a) suggests. The first
requirement is that the professional be a "disinterested person." 11 U.S.C. § 327(a). As Crivello
observed, section 101(14) defines a "disinterested person" in part as one who "is not a creditor,
an equity security holder, or an insider" and who "does not have an interest materially adverse to
the interest of the estate or of any class of creditors or equity security holders, by reason of any
direct or indirect relationship to, connection with, or interest, in the debtor ... or for any other
reason." 11 U.S.C. § 101(14).
The "other half of the § 327(a) requirement," Crivello, 134 F.3d at 835, is that the
professional "`not hold or represent an interest adverse to the estate,"' id. (quoting 11 U.S.C. §
327(a)). Noting that the Code does not dune what it means to hold or represent an adverse
interest, Crivello adopted the definition from In re Roberts, 46 B.R. 815 (Bankr. D. Utah 1985):
"`(1) to possess or assert any economic interest that would tend to lessen the value of the
bankruptcy estate or that would create either an actual or potential dispute in which the estate is a
rival claimant; or(2)to possess a predisposition under circumstances that render such a bias
against the estate."' Civello, 134 F.3d at 835 (quoting Roberts, 46 B.R. at 827).
Crivello is still good law in this circuit. Bankruptcy courts continue to rely on it, see,
e.g., In re Rental Sys., L.L.C., 511 B.R. 882, 897(Bankr. N.D. Ill. 2014); In re Raymond Prof'l
Grp., Inc., 421 B.R. 891., 901 (Bankr. N.D. I11. 2009), and the court of appeals cited the decision
with approval as recently as 2012, see In re Knight-Celotex, LLC,695 F.3d 714, 722(7th Cir.
2012).z~
The Noteholders Committee is correct, then, that a professional holds or represents an

~~
One statement in Crivello may no longer reflect the court's views. The court in
Crivello said that the "catch-all" portion of section 101(14) — (the phrase "for any other reason")
— is broad enough to "include any professional with an `interest or relationship that would even
faintly color the independence and impartial attitude required by the Code."' Crivello, 134 F.3d
835 (quoting In re BH& P, Inc., 949 F.2d 1300, 1315 (3d Cir. 1991)). In Marvel Entm't Grp.,
Inc., 140 F.3d 463(3d Cir. 1998), however, the Third Circuit said this was a misreading of BH &
P and rejected the notion that a professignal having such an interest or relationship can be
disqualified. Id. at 477. It is not permissible, the court in Marvel said, to disqualify a
professional "for a mere appearance of impropriety." Id. Whether the Seventh Circuit would
interpret section 101(14)the same way after Marvel is unclear.
-10-
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interest adverse to the estate if he has a predisposition under circumstances giving him a bias
against the estate. See Crivello, 134 F.3d at 835;In re Southampton Brick &Tile, LLC, No. 1175928, 2012 WL 4850048, at *7(Bankr. E.D.N.Y. Oct. 11, 2012)("[I]t is possible for an
attorney to represent one party on paper, but to represent another party in substance, if the
attorney's actions in the case indicate that the attorney is really motivated by a desire to serve the
other party."); see, e.g., In re Vebeliunas, 231 B.R. 181, 193-94(Bankr, S.D.N.Y. 1999)
(disqualifying trustee's counsel for this reason). No case the court's research uncovered
supports the debtors' apparent position that section 327(a) is satisfied as long as the professional
has no actual conflict of interest. Even the Third Circuit does not go so far, recognizing that
"[n]ot every conceivable conflict" warrants disqualification, Marvel, 140 F.3d at 477, but
holding that disqualification is permitted (though not always required) when there is a potential
rather than an actual conflict, id. at 476; see also In re Pillowtex, Inc., 304 F.3d 246, 251 (3d Cir.
2002)..
The requirements of disinterestedness and no interest adverse to the estate "`serve the
important policy of ensuring that all professionals appointed pursuant to section 327(a)tender
undivided loyalty and provide untainted advice and assistance in furtherance of their fiduciary
responsibilities."' Crivello, 134 F.3d at 836 (quoting Rome v. Braunstein, 19 F.3d 54, 58 (1st
Cir. 1994)). A debtor has "wide latitude" in selecting counsel, see In re Hanckel, 517 B.R. 609,
613 (D.S.C. 2014), and his choice will be disturbed "only in the rarest cases," In re Smith, 507
F.3d 64, 71 (2d Cir. 2007). Still, section 327(a) must be satisfied. In re TMA Assocs., Ltd., 129
B.R. 643, 645 (Bankr. D. Colo. 1991); see also Pillowtex, 304 F.3d at 254. Whether it has been
is a case-by-case, fact-specific determination, In re AroChem Corp., 176 F.3d 610,621 (2d
1999), one not subject to bright-line rules, BH & P, Inc., 949 F.2d at 1315. The determination
rests with the bankruptcy court's discretion. AroChem, 176 F.3d at 621.
The burden of proving that section 327(a) has been satisfied rests with the applicant
seeking to retain a professional, as does the initial burden of going forward at any hearing. In re
Big Mac Marine, Inc., 326 B.R. 150, 154(B.A.P. 8th Cir. 2005); In re Running Horse, L.L.C.,
371 B.R. 446, 451 (Bankr. E.D. Cal. 2007). Under Bankruptcy Rule 2014, the applicant
typically meets that burden with its application and the verified statement the rule requires. See
In re InterwestBus. Equip., Inc., 23 F.3d 311, 318 (10th Cir. 1994). Once met, the burden of
going forward shifts to the objecting party to show that the professional's employment violates
section 327(a). In re Brennan, 187 B.R. 135, 145 (D.N.J. 1995), rev'd on other grounds sub
nom. In re First Jersey Secs., Inc., 180 F.3d 504(3d Cir. 1999); cf. In re AOV Indus., Inc., 798
F.2d 491,496(D.C. Cir. 1986)(adopting this scheme for purposes of retention of committee
counsel under section 1103(b)).
b. The Debtors' Prima Facie Case
The debtors here met their initial burden. They did so through their application and
-11-
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accompanying verified statements, as well as through Sprayregen's testimony at the hearing.
The application and initial verified statement disclosed the compensation Kirkland had
received from the debtors pre-petition, described the retainers Kirkland had received, and
declared that the debtors owed Kirkland nothing for legal services before the petition date. The
verified statement signed by Seligman described in detail Kirkland's efforts to determine its
relationships with the debtors, their creditors, and other parties in interest (including holders pf
equity interests in the debtors and their affiliates and connections with officers and directors),
and the statement disclosed those relationships to the extent there were any. Both the application
and verified statement declared that Kirkland was disinterested and neither held nor represented
an interest adverse to the debtors' estates for purposes of section 327(a).
The verified statement contained two errors. One was the assertion that Kirkland had
"formerly represented Mr. Bonderman" in unrelated matters when in fact Kirkland still
represented him. But Seligman filed a further verified statement correcting the error and stating
that the representation of Bonderman had been terminated. The other error was that the $2
million retainer had been paid on January 2 rather than January 12, 2015. Seligman filed a
further verified statement correcting that error, as well. Neither error gives any reason for
concern.
At the hearing, Sprayregen testified similarly that Kirkland represented only the debtors —
CEOC and its subsidiaries. Kirkland did not represent and had never represented any other
Caesars entity or any equity holder of any Caesars entity. Kirkland had represented and
continued to represent affiliates of Apollo and TPG, but those representations, he said, were
disclosed in Seligman's verified statement and concerned matters unrelated to the bankruptcy
cases. The decision to retain Kirkland had been made by the two independent members of the
CEOC board, not by anyone in any way connected with Apollo, TPG,or CEC. Sprayregen
testified that he had had no communications of any kind with anyone from Apollo or TPG.
Asked "whose side" Kirkland was on in the bankruptcy case, Sprayregen answered: "We are on
the side of our client, GEOC,- and subsidiaries."
The application and verified Seligman statements, together with Sprayregen's testimony
at the hearing, was prima facie proof that Kirkland was disinterested and neither held nor
represented an interest adverse to the estates.
c. The Noteholders Committee's Objections
Because the debtors made their prima facie case, the burden fell to the Noteholders
Committee tp demonstrate that Kirkland's retention did not satisfy section 327(a). The
Committee failed to do so.

-12-
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i. Bias Against the Estates
That failure was most evident, ironically, on the Noteholders Committee's main
objection: that Kirkland is not disinterested because it has a bias against the debtors' bankruptcy
estates. The Committee takes the position that despite Kirkland's ostensible representation of
CEOC and its subsidiaries, both the arm and CEOC are really in the pocket of Apollo and TPG
and will serve their interests. Those interests, the Committee maintains, are adverse to the
interests of the estates. But the evidence supporting the Committee's position was thin at best.
The evidence did show that Apollo and TPG control CEOC,at least indirectly. Apollo
and TPG own the Hamlet entities; the Hamlet entities own a combined majority interest in CEC;
and CEC owns a majority interest in CEOC. Directors associated with Apollo and TPG also
dominate the CEC and CEOC boards.
Standing alone, however, these relationships do not show that Kirkland is other than
disinterested. Kirkland represents only CEOC and its subsidiaries, not Apollo, TPG, CEC,the
Hamlet entities, or any of the directors of CEC or CEOC. Corporate separateness is a
fundamental tenet of American law, Dole Food Co. v. Patrickson, 538 U.S. 468,474(2003);
Wachovia Secs., LLC v. Banco Panamericano, Inc., 674 F.3d 743, 751 (7th Cir. 2012), and
corporate existence "must be respected," In re Baker, 114 F.3d 636,639(7th Cir. 1997); see also
International Oil, Chem. &Atomic Workers, Local 7-517 v. Uno-Ven Co., 170 F.3d 779, 781
(7th Cir. 1999)(noting "the general common law policy of respecting the separateness of
corporations without regard to common ownership"). These companies cannot be lumped
together and treated as if they were a single enterprise doing Apollo and TPG's bidding —not
without evidence of a kind the Committee did not present.3~
The evidence also showed that Kirkland represents Apollo and TPG portfolio companies,
although those representations are unrelated to the bankruptcy cases. Kirkland not only
represents several portfolio companies, but from 2010 to 2015 (including June 2014 through
January 2015, when the arm had been engaged as CEOC's restructuring counsel) Kirkland
repeatedly sought legal business from — "pitched," in Kirkland parlance —Apollo and TPG
portfolio companies.

3~
The objection of the Noteholders Committee to Kirkland's retention depends on
The Committee's counsel asserted in his closing argument: "we are looking
lumping.
just such
at that entire organization. There's no way to slice it and dice it and say, oh, wait a minute. We
have connections with some pieces of it. We don't have connections with other pieces of it. The
other pieces of it are really the actors." But that "slicing and dicing" is what the law requires in
the absence of evidence that corporate separateness and identity should be ignored. See UnoVen, 170 F.3d at 781.
-13-
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But the Committee offered no evidence that the existing representations or Kirkland's
interest in additional ones would influence Kirkland's representation pf the debtors; the
Committee simply left the inference out there to be drawn. The inference is not reasonable.
True, some courts have declined to approve the retention of counsel for the debtor when counsel
also represented the debtor's principal in unrelated matters. See In re American Printers &
Lithographers, Inc., 148 B.R. 862, 865 (Bankr. N.D. Ill. 1992)(citing cases).4~ Kirkland, though,
does not represent the debtor's principal — or the principal's principal, or even the principal of
the principal's principal. Kirkland represents in unrelated matters companies in which Apollo
and TPG,three layers of corporate ownership removed from CEOC,have an interest. Those
attorney-client relationships are too remote from the bankruptcy cases to conclude that Kirkland
would be predisposed to act adversely to the estates as a result of them.
In addition to the debtors' corporate structure and Kirkland's relationship with Apollo
and TPG,the Noteholders Committee contends that, despite what Kirkland claimed, the firm's
conduct shows it will favor the interests of CEC and ultimately Apollo and TPG over the
interests of the bankruptcy estates. See Southampton Brick &Tile, 2012 WL 4850048, at *7.
The Committee's counsel insisted in his closing argument that three "super important facts"
revealed Kirkland's true allegiance. None of these facts, though, supported the Committee's
contention.
First, the Noteholders Committee cited the proposed plan that Kirkland filed for the
debtors. The damning provision of the plan, according to the Committee, is the release, which is
so broadly worded that it would absolve of liability (including liability in connection with the
challenged transactions) CEC, Apollo, TPG,and all of their directors, officers, partners,
employees, and agents. Even the Apollo and TPG portfolio companies would be released, the
Committee said. Therefore, Kirkland "represent[s] people who are receiving benefits under this
plan."

4~
Other courts have ruled differently. In In re Tiffany Square Assocs., Ltd., 103
B.R. 337(Bankr. N.D. Ga. 1988), for example, the court granted the debtor's application to
retain counsel although proposed counsel represented the debtor's ultimate parent in matters
unrelated to the bankruptcy case. Id. at 338-39. In reaching its decision, the court acknowledged
the "potential danger" that counsel's judgment could be influenced but found np conflict or
adverse interest. Id. at 339; see also In re 7677 East Berry Ave. Assocs., L.P., 419 B.R. 833,
848-49 (Banlcr. D. Colo. 2009)(granting application to retain counsel although counsel had
represented entities related to the debtors in unrelated matters); Bennett L. Spiegel & Monika S.
Wiener, Concurrent Representation ofDebtor and Nondebtor Equityholder, Am.Bankr. Inst. J.,
Feb. 2015, at 38-39 (arguing that representation of complex webs of affiliated debtors in chapter
11 mega-cases "should be the norm" even when counsel "represents debtors and nondebtors in
unrelated matters").
-14-
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For several reasons, however, the plan lacks the significance the Committee places on it.
One, the release is not a gift from CEOC to these entities. Under the plan, CEC must make a
nearly $500 million cash payment to CEOC and has other potential financial commitments of as
much as $1 billion. Two, although the release may be broad enough to include the portfolio
companies Kirkland represents, the Committee offered no evidence that the portfolio companies
have any possible liability in connection with the challenged transactions from which they need
to be released. To the extent the portfolio companies benefit simply because CEC, Apollo, and
TPG, related entities, are released, the benefit is too attenuated to matter. Three, the proposed
plan is simply a plan. Whether it is the plan, meaning the plan the debtors will ultimately seek to
confirm, remains to be seen. Section 1127(a) allows a debtor to modify its plan any time before
confirmation. 11 U.S.C. § 1127(a). That Kirkland would propose a plan containing a release in
exchange for a large sum of money, even a release that might benefit in some remote.way
companies the firm represents in unrelated matters, does not suggest a bias against the estates.
The second "super important fact" the Noteholders Committee cited was the action that
CEC and CEOC filed in New York state court. Although the SGC was already investigating the
challenged transactions, the complaint in the action sought a declaration that those transactions
involved no fraudulent transfers and breached no fiduciary duties. And critically, the Committee
said, the action was filed with CEOC board approval (the two independent directors abstaining)
a month after Kirkland began work as CEOC's restructuring counsel, and Kirkland knew about
the decision to ale it.
The New York action offers even less support for the Noteholders Committee's position
than the release in the plan. The New York action does indicate that CEOC believed the
challenged transactions were proper. That is hardly a surprise. But it gives no indication of
Kirkland's views. Kirkland does not represent CEOC in the action, and there was no evidence
that Kirkland played any role in the decision to ale it. As the debtors' counsel aptly noted in his
closing argument:"We represent CEOC, but we don't control the client .... So the fact that
CEC, which owns 90 percent of CEOC,says we're bringing a lawsuit, and they bring a lawsuit
for both entities, that's not a Kirkland problem." Calling the situation "amazing," counsel for the
Committee maintained that Kirkland should have withdrawn from the representation after the
action was filed. But he offered no explanation why, and Kirkland's ethical obligations, if any,
in light of the action are not the issue. The issue is whether Kirkland's retention satisfies section
3720). The New York action, an action in which Kirkland has no involvement, in no way
indicates that Kirkland is other than disinterested in these cases.
The third "super important fact" was the pitch book. The Noteholders Committee
observed that the book offered as one of the CEO board's "next steps" the need to "develop a
comprehensive plan for responding to" bondholder litigation over the challenged transactions —
and not just "responding to" that litigation but "defending against" bondholder challenges. The
pitch book did not suggest the board's next step should be an investigation. The book also
-15-
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touted Kirkland's expertise in "protecting directors and officers," noting the firm's "proven track
record of defending directors and officers in and out of the courtroom." Drafts of the pitch book,
the Committee adds, were addressed to CEC as the prospective client, not to CEOC. According
to the Noteholders Committee, the pitch book shows that Kirkland will act with CEC's interests
in mind (and ultimately the interest of Apollo and TPG). The firm has no intention of pursuing
any of the challenged transactions.
Though more probative than either the plan or the New York action, the pitch book, too,
failed to establish any sort of bias on Kirkland's part against the estates. It is important to
remember what the pitch book was. It was a promotional piece. An advertisement. A
commercial. It was a way of saying: "Things go better with Kirkland." Only 17 pages of the
book offered any substance at all about the Caesars enterprise or the work Kirkland might do,
and the substance it did offer was very general. The remaining 94 pages were fluff: favorable
reviews of the firm, descriptions of past work, and resumes of lawyers. As for the references to
CEC as the client in earlier drafts, the pitch book was assembled hastily ("we were scrambling,"
Sprayregen said), and the final draft was correctly addressed to CEOC. No inference about
Kirkland's state of mind can be drawn from the error. Writers go through drafts because errors
like this are inevitable.
Commercial or not, the pitch book's reference to "defending against" bondholder
challenges might raise eyebrows —but for Kirkland's work since its representation of CEOC
began. No evidence showed that Kirkland had ever advised CEOC or its officers or directors (or
anyone else) in efforts to "defend against" bondholder challenges. What the evidence did show
was that the SGC had investigated and is still investigating the challenged transactions; that
Kirkland had advised and is still advising the SGC in its investigation; that the SGC (again,
advised by Kirkland) had concluded that several of the transactions were constructively
fraudulent; and that CEOC with Kirkland's assistance had negotiated the return to CEOC of at
least half a billion dollars, possibly more. After the bankruptcy cases were filed, Kirkland also
moved for the appointment of an examiner to investigate the same transactions. Cf.
Southampton Brick &Tile, 2012 WL 4850048, at *7(finding counsel's acquiescence in
appointment of examiner alleviated concerns about divided loyalties). What a person does is
typically a better indication of his state of mind than what he says.
Should questions arise about CEOC's willingness to pursue claims belonging to the
bankruptcy estates, there are better solutions than depriving CEOC of its choice of counsel. One
of them is to grant derivative standing. See Fogel v. Zell, 221 F.3d 955, 965 (7th Cir. 2000); see,
e.g., Raymond Prof'l Grp., 421 B.R. at 908; Southampton Brick &Tile, 2012 WL 4850048, at
*7. The Unsecured Claimholders Committee has already indicated it will request derivative
standing to pursue the challenged transactions. Another is the retention of conflicts counsel. See
Irr re Schwindt, No. 12-31418, 2013 WL 321297, at *6(Bankr. D. Colo. Jan. 28, 2013); Project
Orange Assocs., 431 B.R. at 375; 3 Collier on Bankruptcy ¶ 327.04[5][a] at 327-39(Alan N.
-16-

Case 15-01145

Doc 1713

Filed 05/28/15 Entered 05/28/15 14:53:17
Page 17 of 22
Document

Desc Main

STATEMENT

Resnick &Henry J. Sommer eds., 16th ed. 2015). The debtors have applied to retain conflicts
counsel, and that application will be granted.
But the Noteholders Committee did not present evidence demonstrating that Kirkland has
a bias against the estates such that CEOC's application to retain the firm should simply be
denied.
ii. Interest Adverse to the Estates
The evidence also did not support the Noteholders Committee's.contention that Kirkland
holds an interest adverse to the estate because of the $7.2 million in "draws" against the retainer
on January 13 and 14, 2015. The Committee argues that the retainer was a "security retainer"
and belonged to the debtors on the petition date. Kirkland maintains that the retainer was a
"classic retainer," and the retainer therefore belonged to Kirkland as soon as it was paid. Of
these two positions, Kirkland's is closer to the marls.
Illinois recognizes three kinds of retainer agreements between lawyers and clients.s~
Dowling v. Chicago Options Assocs., Inc., 226 Ill. 2d 277, 292, 875 N.E.2d 1012, 1021 (2007).
The first is a security retainer. Id. at 286, 875 N.E.2d at 1018. A security retainer remains the
client's property until the lawyer applies it to charges for legal services that have been rendered.
Id. Because the retainer is the client's property, it must be deposited in the lawyer's trust
account. Id. The second is a classic retainer. Id. A classic retainer is paid, not for legal
services, but to secure the lawyer's availability to perform services. Id. A classic retainer is
earned when paid and becomes the lawyer's property immediately. Id. The third, an advance
payment retainer, is something of a hybrid. An advance payment retainer is a payment in
exchange for the commitment to provide future legal services. Id. at 287, 875 N.E.2d at 1018.
Like a classic retainer, ownership of an advance payment retainer "passes to the lawyer
immediately upon payment," id.; unlike a classic retainer, the retainer is an "advance payment"
and so is applied to charges for legal services when rendered, id. at 289, 875 N.E.2d at 1019; In
re Production Assocs., Ltd., 264 B.R. 180, 185 (Bankr. N.D. Ill. 2001); In re McDonald Bros.
Const., Inc., 114 B.R. 989, 1000(Bankr. N.D. III. 1990).
The engagement letter between Kirkland and the debtors provided for a retainer, but the

Whether Illinois law applies here is debatable. But the parties assume it does, and
5~
their assumption is enpugh. See Citadel Grp. Ltd. v. Washington Reg'l Med. Ctr., 692 F.3d 580,
587 n.l (7th Cir. 2012)(stating that "[w]e do not worry about conflict of laws unless the parties
disagree on which state's law applies"(internal quotation omitted)); Allan Block Corp. v. County
Materials Corp., 512 F.3d 912, 915 (7th Cir. 2008)(noting that "parties are free to choose
(within reason) whatever body of law they want to govern a litigation").
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letter was ambiguous about the retainer's nature. No fewer than eight times in two paragraphs,
the letter termed the retainer a "classic retainer." The letter also declared that the retainer was
"earned upon by the Firm upon receipt," that the debtors had "no interest" in the retainer, and
that the retainer would not be held in a separate account on the debtors' behalf At the same
time, however, the letter called for Kirkland to issue invoices to the debtors based on the firm's
anticipated fees and expenses and required the debtors to "replenish" the retainer on receiving
the invoices.
The ambiguity results from this invoicing scheme. A classic retainer is paid only to
secure the lawyer's availability; it has nothing to do with actual legal services. In re Stetler
Cross Ministries, Inc., No. 1:10-CV-00183-R, 2011 WL 1434615, at *2(W.D. Ky. Apr. 14,
2011); In re National Magazine Publ'g, Co., 172 B.R. 23.7, 241 (Bankr. N.D. Ohio 1994).
Requiring a client to "replenish" a retainer suggests the retainer is instead an advance payment
retainer. T&R Foods, Inc. v. Rose,47 Cal. App. 4th Supp. 1, 56 Cal. Rptr.2d 41, 44(Cal. App.
Dept Super. Ct. 1996); see also Production Assocs.; 264 B.R. at 185; Dowling, 226 I11. 2d at
289, 875 N.E.2d at 1019. Calling the retainer a "classic retainer" was inconsistent with the
issuance of invoices and the requirement that the debtors "replenish" the retainer in response.
An internally inconsistent contract is ambiguous. R.T. Hepworth Co. v. Dependable Ins. Co.,
997 F.2d 315, 318 (7th Cir. 1993).6
Because the agreement is ambiguous, extrinsic evidence can be considered to determine
the parties' intent. Thompson v. Gordon, 241 I11. 2d 428, 441, 948 N.E.2d 39,47(2011). The
evidence at the hearing suggested that the retainer was in fact an advance payment retainer.
Sprayregen explained that the purpose of the retainer was to ensure Kirkland never became a
prepetition creditor. That is a common practice in chapter 11 cases, an entirely proper goal —and
a common reason to employ an advance payment retainer. Barron, 432 F.3d at 596 n.5; In re
Marriage ofEarlywine, 996 N.E.2d 642,648 (Ill. 2013). Sprayregen also admitted that the
purpose of the retainer was not only to ensure Kirkland's availability (the sole purpose of a
classic retainer) but also as "an insurance policy against nonpayment" of fees.
Even more probative was evidence of how Kirkland and the debtors operated under the
engagement letter. See Chicago c~ N. W. Ry. v. Peoria &Pekin Union Ry., 46 Ill. App. 3d 95,
101, 360 N.E.2d 404, 407(3d Dist. 1977); see, e.g., Barron, 432 F.3d at 596 (finding retainer
was advance payment retainer based on the operation of the lawyer's practice). Each time
Kirkland issued an invoice to the debtors, the arm netted the amount of the invoice against the
retainer it was holding, reducing the balance of the retainer accordingly. Effectively, then,

6~
Calling a retainer a "classic retainer," of course, does not make it one. BaNron v.
Countryman, 432 F.3d 590, 596 (5th Cir. 2005). Neither does stating that the retainer is eat~ied
upon payment and is nonrefundable. National Magazine, 172 B.R. at 240.
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Kirkland paid itself from the retainer. Sprayregen denied this, insisting the invoices were not
"bills" and so the reductions were not "draws" against the retainer. But if the retainer was a
classic retainer that served only to make Kirkland available to the debtors, there should have
been no connection at all between the retainer and any fees the debtors were incurring. In this
respect, the engagement letter's use of the word "replenish" was telling. A supply of something
(here, money) needs no "replenishing" unless it has been depleted.
In the end, though, the question is academic: it makes no difference for current purposes
whether the retainer was a classic retainer or an advance payment retainer. The critical question
is whether the retainer became Kirkland's property on payment, as the engagement letter said, or
was property of the debtors' estates on the petition date. Like a classic retainer, an advance
payment retainer is earned on receipt and does not become property of the client's bankruptcy
estate. Barron, 432 F.3d at 596;In re King, 392 B.R. 62, 71 (Bankr. S.D.N.Y. 2008); McDonald
Bros., 114 B.R. at 998-1000. Because the retainer was at the very least one or the other, it was
not property of the bankruptcy estates here, and Kirkland holds no interest adverse to the estates.
The Noteholders Committee insists that the retainer was neither a classic nor an advance
payment retainer but was a security retainer. If so, the retainer (to the extent unearned) did
become property of the estates. See Barron, 432 F.3d at 595-96; White v. Coyne, Schultz, Becker
& Bauer, S.C. (In re Pawlak), 483 B.R. 169, 177(Bankr. W.D. Wis. 2012); McDonald Bros.,
114 B.R. at 999. The Committee argues that retainer could not have been an advance payment
retainer because it did not meet the requirements for one under Dowling or under Rule 1.15(c) of
the Illinois Rules of Professional Conduct, I11. R. Prof"1 Conduct 1.15(c)(2010).
The Committee is partly right. The engagement letter did not meet the requirements of
Dowling or Rule 1.15(c). Dowling said that an agreement for an advance payment retainer must
use that term and must declare that the retainer becomes the lawyer's property when paid.
Dowling, 226 Ill. 2d at 293-94, 875 N.E.2d at 1022. The agreement must also advise the client
that he has the option of a security retainer, must advise the client that the type of retainer is the
client's choice, and must set forth the "special purpose" behind the retainer and explain why an
advance payment retainer is advantageous. Id. Rule 1.15(c), adopted after Dowling, imposes
these requirements and adds that the agreement must describe the manner in which the retainer
will be applied and state that any unearned portion ofthe retainer will be refunded. Ill. R. Prof1
Conduct 1.15(c)(3),(4)(2010). The engagement letter here did none of these except to provide
that the retainer became Kirkland's property.
But the engagement letter's failure to satisfy Dowling or Rule 1.1 S(c) does not transform
the retainer into a security retainer. In Hannafan & Hannafan, Ltd, v. Bloom, 959 N.E.2d 1280
(Ill, App. Ct. 1st Dist. 2011), the court held that the elements Dowling suggested for advance
payment retainers were indeed only suggestions; strict compliance with them was unnecessary.
Id. at 1284-85. The requirements of Rule 1.15(c), on the other hand, are mandatory. See In re
-19-

Case 15-01145

Doc 1713

Filed 05/28/15 Entered 05/28/15 14:53:17
Page 20 of 22
Document

Desc Main

STATEMENT

Vrdolyczk, 137 Ill. 2d 407, 421, 560 N.E.2d 840, 845 (1990)(holding that the predecessor Code
of Professional Responsibility "operates with the force of law"). That said, however, the Rule is
a rule governing the conduct of lawyers. It is not a set of guidelines for interpreting retainer
agreements, and the Rule says nothing about the consequences of failing to meet its
requirements.'-~
Retainer agreements are instead interpreted the same way any contract is: under
Dowling, the central question is the intent of the parties. Dowling, 226 Ill. 2d at 295-96, 875
N.E.2d at 1023; see also Hannafan & Harrnafan, 959 N.E.2d at 1285. Only when the intent to
create an advance payment retainer is unclear should an agreement be deemed to create a
security retainer. Dowling, 226 Ill. 2d at 294-95, 875 N.E.2d at 1022-23. Since the engagement
letter between Kirkland and the debtors explicitly provided that the retainer was earned on
payment and the debtors had no interest in it, the intent was plainly not to create a security
retainer. The invoicing scheme, meanwhile, coupled with its requirement that the debtors
"replenish" the retainer, shows an intent to create an advance payment retainer.8~
Any other conclusion would be divorced not only from reality but from the policy the
court in Dowling sought to promote. Both the Dowling elements and the requirements of Rule
1.15(c) are meant to protect clients. See Dowling, 226 Ill. 2d at 292, 875 N.E.2d at 1021
(declaring that "the guiding principle ...should be the protection of the client's interests"); Ill.
R. Prof1 Conduct 1.15, court. ¶ 3D (2010). The clients here are a sophisticated public company
and hundreds of its subsidiaries. The company has in-house counsel who negotiated with
Kirkland over the engagement letter and its retainer provision for nearly two months. The clients
here need no protection. Nor, it is worth noting, are the clients complaining about the retainer.
Neither Dowling nor Rule 1.15(c) should be interpreted to preclude an advance payment retainer
when the client agrees the retainer "provides the best protection of his interests." Hannafan &

'~
Those consequences appear later in Rule 8.4(a), which deems the violation of any
of the rules to be professional misconduct. See Ill. R. Prof1 Conduct 8.4(a)(2010). The
Preamble to the Rules also makes clear that the violation of a Rule is no more than that. It gives
rise to no cause of action, provides no basis for civil liability, and does not necessarily warrant
"disqualification of a lawyer in pending litigation." I11. R. Prof1 Conduct, Preamble at ¶ 20
(2010).
8~
If the retainer in the engagement letter lacked the Dowling elements of an advance
repayment retainer, it also failed to comply with the critical requirement for a security retainer —
that the retainer "be deposited in a trust account and kept separate from the lawyer's own
property." Dowling, 226 Ill. 2d at 286, 875 N.E.2d at 1028; see also Ill. R. Prof'1 Conduct
1.15(c)(2010). The Noteholders Committee does not explain how the retainer could be
considered a security retainer when it did not have this crucial feature.
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Hannafan, 959 N.E.2d at 1285 (making this observation about Dowling).9~
Just as the evidence did not demonstrate that Kirkland has a bias against the estates, it did
not demonstrate that Kirkland's draws under its retainer agreement with the debtors gave the
firm an interest adverse to the estates.
iii. Nondisclosure
The Noteholders Committee's final argument —that the debtors' application and verified
statements failed to disclose Kirkland representation of the SGC, as Rule 2014 required — is
quickly dispatched. Because the Committee did not pursue the argument after making it
initially, the argument has been forfeited. The evidence at the hearing did not support the
argument in any event.
Bankruptcy Rule 2014 requires a professional seeking to be employed in a case to file a
verified statement disclosing "the person's connections with the debtor, creditors, or any other
party in interest, their respective attorneys and accountants, the United States trustee, or any
person employed in the office of the United States trustee." Fed. R. Bankr. P. 2014; see
generally Rental Sys., 511 B.R. at 893-94. The disclosures must be detailed enough to permit
the court to determine whether section 327(a) has been satisfied. In re Renaissance Residential
ofCountryside, LLC,423 B.R. 848, 857(Bankr. N.D. Ill. 2010). Failing to make the necessary
disclosures or disclosing falsely can have serious consequences: disqualification from
employment, see In re Tinley PlazaAssocs., L.P., 142 B.R. 272, 278-80(Bankr. N.D, I11. 1992),
revocation of employment previously approved,see Crivello, 134 F.3d at 836, denial of
compensation, see id., even criminal prosecution, see United States v. Gellene, 182 F.3d 578,
585-86 (7th Cir. 1999). Had the Noteholders Committee pursued its argument based on
Kirkland's undisclosed representation of the SGC,and had the evidence supported it, it might
have been necessary to deny the debtors' application.
But the Noteholders Committee did not pursue the argument. The Committee made the
argument in its objection to the debtors' application and never mentioned it again. The
Committee did not make the argument in its trial brief and did not introduce any evidence in

9~
The only party contesting the nature of the retainer is the Noteholders Committee.
As the court in Hannafan & Hannafan pointed out, "[t]he Dowling court sought to protect the
interests of clients, not third-party creditors." Id.; see also Ill. R. Prof1 Conduct, Preamble at ¶
20(2010)(stating that the applicability of a Rule of Professional Conduct "does not imply that
an antagonist in a collateral proceeding or transaction has standing to seek enforcement of the
Rule" and observing that "the purpose of the Rules can be subverted when they are invoked by
opposing parties as procedural weapons").
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support of it at the hearing.
Because the argument was not pursued, it has been forfeited. Paragraph 5(c) of the final
pretrial order entered in connection with the hearing warned: "Any legal claim, theory, or
argument not raised and thoroughly discussed in a party's trial brief with appropriate citations to
legal authority will be deemed forfeited." The Committee's argument about the SGC was not
raised in its trial brief at all, let alone thoroughly discussed. The final pretrial order aside, it is
well established that "[a]rguments a party fails to raise, or raises but then fails to press
responsibly throughout the litigation," are forfeited. In re Commercial Loan Corp., 316 B.R.
690, fi99 (Bankr. N.D. Ill. 2004); see also In re Bauman, No. I 1 B 32418, 2014 WL 816407 at
*9(Bankr. N.D. I11. March 4, 2014)(citing Goodpaster v. City oflndianapolis, 736 F.3d 1060,
1075 (7th Cir. 2013)). The Committee's argument was raised early on but not pressed
throughout the proceeding.
The evidence at the hearing did not support the argument in any event. Sprayregen
testified that Kirkland does not represent and had never represented the SGC. Kirkland had
assisted and advised the SGC in its investigation, but the SGC was not the firm's client.
Kirkland had advised the SGC,just as the firm advises CEOC's board and other board
committees, in connection with the firm's representation of CEOC. The Noteholders Committee
introduced no evidence to the contrary.
Because the Rule 2014 argument has been forfeited, and because the evidence showed
Kirkland does not represent and has never represented the SGC,there is no non-disclosure
problem that might warrant the denial of the debtors' application to employ the Kirkland arm.
3. Conclusion
The debtors' application to retain Kirkland &Ellis LLP and Kirkland &Ellis
International LLP as their counsel in these bankruptcy cases is granted, effective January 15,
2015. The debtors are authorized to retain Kirkland in accordance with the terms and conditions
set forth in the application and the engagement letter. Kirkland may apply for compensation for
services rendered and reimbursement of expenses in accordance with sections 330 and 331 of the
Bankruptcy Code, the Bankruptcy Rules, the Local Rules of the court, and the compensation
procedures adopted in these cases.
Dated: May 28, 2015
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The Committee on Bankruptcy and Corporate
Reorganization of the Association of the Bar of the
City of New York, the Business Law Section of The
Florida Bar, the $ankruptcy Law Section of the
State Bar Association, and the
Louisiana
Bankruptcy Law Section of the Beverly Hills Bar
Association respectfully submit this brief as amid
curiae in support of petitioners.l
INTEREST Or AMICI CURIAE
The Association of the Bar of the City of New
York, founded in 1870, is a voluntary association of
more than 23,000 lawyers and law students. Its
purposes include cultivating the science of
jurisprudence, promoting reforms in the law,
facilitating and improving the administration of
justice, and elevating the standard of integrity,
honor, and courtesy in the legal profession. The
Association has 150 committees that focus on
different legal practice areas and issues. Among
these is the Committee on Bankruptcy and
Corporate Reorganization, which focuses on issues
relevant to corporate and individual bankruptcies
and corpgrate restructurings. Committee members
include lawyers who represent both debtors and
creditors in corporate and individual bankruptcies,
1 Pursuant to this Court's Rule 37.6, amid state that no counsel
for a party authored this brief in whole or in part, and that no
person or entity other than amid, their members, or counsel
made a monetary contribution intended to fund the preparation
or submission of this brief. Pursuant to this Court's Rule 37.3,
the parties in this case have consented to the filing of this brief.
Petitioners filed a blanket consent to the filing of all amicus
curiae briefs on October 8, 2p14, and respondent's consent letter
is filed along with this brief.

2
as well as scholars and financial advisors. Among
other functions, the Committee engages on issues
relevant to the development of bankruptcy law
through judicial decisions and legislation. This brief
was approved by the Committee and by the
President of the New York City Bar Association.
The Business Law Section of The Florida Bar i~ a
voluntary organization within The Florida Bar for
members interested in corporate law, banking,
business, bankruptcy, computer and cyber law,
antitrust and franchise law, litigation, and related
areas of law. Its purpose is to provide a forum for
the discussion and exchange of ideas leading to the
improvement of the laws relating to these areas. The
Business Law Section has filed amicus briefs with
this Court, the United States Courts of Appeals, and
the Florida Supreme Court in cases involving
The Business Law
bankruptcy-related issues.
Section also actively participates in legislative
initiatives contemplating amendments to the
Bankruptcy Code, the Federal Rules of Bankruptcy
Procedure, and applicable Florida statutes. The
Business Law Section thus has a strong interest ix~
the prpper interpretation and administration of the
Bankruptcy Code.2

2 This brief was reviewed by the Executive Committee of the
Board of Governors of The Florida Bar on December 8, 2014,
consistent with applicable standing board policies. It is
tendered solely by the Business Law Section and supported by
the separate resources of this voluntary organizatign—not in
the name of The Florida Bar, and without implicating the
mandatory membership fees paid by any Florida Bar licensee.

3
The Bankruptcy Law Section of the Louisiana
State Bar Association ("LSBA") is a voluntary section
of lawyers who practice in this field. The Section
seeks to encourage and foster (1) discussions and
studies and the dissemination of information relating
tp bankruptcy law; (2) continuing education relating
to developments in this field;(3) the study of possible
improvements in this field; (4) interest, activity, and
research in this field; and (5) cooperation with
relevant Sections of the American Bar Association.
In particular, the Bankruptcy Law Section of the
LSBA has a strong interest. in making sure that the
Bankruptcy Code is properly and consistently
interpreted.3
The Beverly Hills Bar Association (BHBA) is a
voluntary bar association with more than 5,600
members who live or work on the west side of Los
Angeles County, California. BHBA is dedicated to
improving the administration of justice, meeting the
professional needs of Los Angeles lawyers, and
serving the public. BHBA is located within the
Central District of California, which has the largest
volume of bankruptcy cases in the country.

3 This position is being presented only on behalf of the
Bankruptcy Law Section of the LSBA. This position should not
be construed as representing the position of the Board of
Governors, the Executive Committee, or the General
Membership of the LSBA. The Bankruptcy Law Section which
takes this position is a voluntary section of 159 members
composed of lawyers practicing in a specified area of law. This
position is taken as the result of a vote of 3 to 0 of the Executive
Committee of the Bankruptcy Law Section, which is the
governing body of that section. No approval or disapproval of
the General Membership pf the Section has been obtained.
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Accordingly, BHBA has an active Bankruptcy Law
Section whose members include a broad range of
bankruptcy practitioners, including attorneys,
judges, scholars, and advisors representing debtors,
creditors, trustees, committees and other parties in
interest in bankruptcy cases large and small. The
Section serves as an educational resource for
practitioners and as an advocate for their causes. Its
members are interested in the interpretation of the
Bankruptcy Code and, as practitioners in the Ninth
Circuit, are particularly interested in upholding In re
Smtith, 317 F.3d 918 (9th Cir. 2002), which properly
places the award of fees for the defense of fee
applications within. the bankruptcy court's sound
discretion.
INTRODUCTION AND
SUMMARY OF ARGUMENT
In the decision below, the Fifth Circuit announced
a bright-line rule that the .Bankruptcy Code gives
judges no discretion to award professipnal fees
incurred in the defense of an application for
professional fees. According to the Fifth Circuit,
such fees are never "necessary" to the administration
of a bankruptcy case because "[t]he primary
beneficiary of a professional fee application, of
course, is the professional." Pet. App. 15a. But the
relevant statute, 11 U.S.C. § 330, plainly recognizes
that providing appropriate compensation for covered
professionals furthers the fair and equitable
resolution of a bankruptcy case, which is why the
statute authorizes appropriate compensation fpr

covered professionals in the first place.
The term "necessary" in the relevant.Bankruptcy
Code provisions, thus, is not amenable to a brightline interpretation that categorically includes or
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excludes fees incurred in defense of a professional fee
application. Whether such fees are warranted in any
particular case is a question assigned in the first
instance to the bankruptcy court, and thereafter
subject to review for abuse of discretion.
The Fifth Circuit's contrary rule categorically
deeming fees for the defense of a fee application
"unnecessary" to the administration of a bankruptcy
case creates a perverse incentive for abuse. It is
hard to imagine a court ever awarding such fees
insofar as a challenge to a fee application has
succeeded. Therefore, almost by definition, the
question is whether a bankruptcy court can award
such fees insofar as a challenge to a fee application
has failed. If courts lack such power, there is
nothing to prevent interested (and often adverse)
parties from forcing professionals to incur
substantial fees to defend against meritless
challenges to a fee application, and thereby to dilute
their fees. While the statute does not require
bankruptcy courts to award fees incurred in
defending fee applications, it certainly allows
bankruptcy courts to award such fees as warranted
in particular cases.
The bankruptcy process is a unique hybrid of
litigation and negotiation. Parties bring claims
against each other, but also try to resolve their
differences consensually. The Bankruptcy Code
relies upon the adversarial process to reconcile the
parties' conflicting interests, which is why the
Bankruptcy Code authorizes compensation from the
estate not only for the debtor's counsel, but also for
counsel for official committees of creditors (as well as
Sometimes, as this case
other professionals).
process can result in
adversarial
illustrates, the

C.~
animosity. The Fifth Circuit's atextual bright-line
rule allows adverse parties to use the explicit or
implicit threat of a challenge to a professional fee
application to distort the process. In particular, that
rule makes it easier for interested parties to mount
strategic challenges to professional fees in an
attempt to drive a wedge between the interests of
professionals and their clients, or to discourage
professionals from representing their clients in the
first place. To avoid such abuse, it was eminently
sensible for Congress to vest bankruptcy courts with
discretion to award fees for the defense of fee
applications in appropriate circumstances. Because
the decision below strips the courts of such
discretion, this Court should reverse the judgment.
ARGUMENT
The Bankruptcy Code Gives Bankruptcy
Courts Discretion To Award Professional Fees
Incurred In The Defense Of A Fee Application.
The Bankruptcy Code specifically authorizes
bankruptcy courts to award professionals (including
attorneys) "reasonable compensation foi actual,
necessary services rendered" from the assets of the
estate. 11 U.S.C. § 330(a)(1)(emphasis added). That
authorization extends to professionals "employed
under section 327 or 1103," id.—i.e., not merely
professionals who serve the debtor or trustee (section
327), but also professionals who serve official
creditors' committees (section 1103).
The key textual question, then, involves the
meaning of the word "necessary." The Fifth Circuit
hEld that professional fees incurred in defense of an
application for professional fees can never be deemed
"necessary" to the administration of a case, based on
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the theory that such fees categorically do not benefit
"the debtor's estate or its administration" because
"the debtor's estate, and therefore normally the
creditors, bear the cost." Pet. App. 15a. That theory
reflects a misunderstanding of statutory text and
structure as well as the bankruptcy process, with
grave consequences for the clients represented by
professionals in bankruptcy cases.
The term "necessary," here as elsewhere in the
law, does not mean absolutely or metaphysically
essential. Cf. United States v. Comstock, 560 U.S.
126, 133-34 (2010)(citing McCulloch v. Maryland, 17
U.S. (4 Wheat.) 316, 413-15 (1819)); Cellular
Telecomms. &Internet Assn u. FCC, 330 F.3d 502,
510 (D.C. Cir. 2003). Indeed, the statute underscores
this point by specifically authorizing compensation
for professional services that were "beneficial" to the
completion of a bankruptcy case, 11 U.S.C.
§ 330(a)(3)(C), including compensation for the
preparation of a professional fee application, see id.
§ 330(a)(6).
Congress thus clearly understood that reasonable
compensation for professionals is "necessary" to the
fair and equitable resolution of a bankruptcy case,
even though (as the Fifth Circuit pointed out) "the
debtor's estate, and therefore normally the creditors,
bear the cost" of such compensation. Pet. App. 15a.
The fact that an award of fees benefits the
professional does not mean that it does not also
benefit the professional's client or the bankruptcy
process as a whole. See, e.g., In re Worldwide Direct,
Inc., 334 B.R. 108, 111 (D. Del. 2005). Indeed, as
noted above, the statute necessarily recognizes that
professionals promote the fair and equitable
resolution of bankruptcy cases because the statute

allows such professionals to be reasonably
compensated from the bankruptcy estate's assets in
the first place. The statute does not exclude any

substantive category of fees (such as fees incurred in
the preparation or defense of a fee application).
Rather, the statute excludes only compensation for
"unnecessary duplication of services," services that
were not "reasonably likely to benefit the debtor's
estate," and services that were not "necessary to the
administration of the case." 11 U.S.C. § 330(a)(4)(A).
There is simply no basis in the statute for the
Fifth Circuit's bright-line rule that a bankruptcy
court may never award compensation for fees
incurred in the defense of a fee application. Indeed,
such fees are materially indistinguishable from
"compensation awarded for the preparation of a fee
expressly
statute
which
the
application,"
contemplates. 11 U.S.C. § 330(a)(6). Contrary to the
Fifth Circuit's suggestion, see Pet. App. 15-16a, the
fact that the statute addresses the latter does not
mean that it does not encompass the former.
Subsection (a)(6) does not purport to authorize
compensation for the preparation of a fee application;
rather, it simply specifies that such compensation
"shall be based on the level and skill reasonably
required to prepare the application." 11 U.S.C.
Such compensation, like all other
§ 330(a)(6).
authorized
by
professional compensation, is

subsection (a)(1), which, as noted above, refers only
to "reasonable compensation for actual, necessary
services rendered" by a professional. Compensation
for the defense of a fee application, like compensation
for the preparation of a fee application, readily falls
within that authorization because it promotes the
fair and equitable resolution of a bankruptcy case.

competent
encourages
compensation
Such
professionals to represent debtors and official
committees, and prevents their fees from dilution as
a result of the unusually transparent and
deliberately cumbersome fee application process.
See, e.g., Smith, 317 F.3d at 928.
A modern bankruptcy fee application, after all, is
the antithesis of the old-school one-line legal bill "for
services rendered:" This is not a private matter
between an attorney and a client, but rather a public
document subject not only to court approval but also
to challenge by a range of interested—and
See 11 U.S.C.
potentially adverse—parties.
§ 330(a)(1) (requiring notice of the application to the
United States Trustee and other interested parties).
As the Fifth Circuit noted, "bankruptcy rules require
professionals to justify their fee applications with
detailed, itemized billing records." Pet. App. 17a
(citing, inter alia, Fed. R. Bankr. P. 2016).
Bankruptcy courts across the country have
established.different, but equally rigorous, guidelines
See, e.g., Southern
governing fee applications.
District of Texas Guidelines for Compensation &
Expense Reimbursement of Professionals in Complex
at
available
Cases,
11
Chapter
http://www.txs.uscourts.gov/bankruptcy/rulesformspr
oc/tx_ch1~._comp_rules.pdf (last visited DeG. 9, 2014).
In addition, the various regional offices of the United
States Trustee have established detailed operating
and reporting requirements. See, e.g., Chapter 11
.Operating Guidelines &Reporting Requirements of
the U.S. Trustee, Region 5, Judicial Districts of
at
Mississippi,
available
Louisiana
and
http://www.justice.gov/ust/r05/does/general/guideline
s/ogrrll.pdf (last visited Dec. 9, 2014). For better or
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worse, "[p]reparing and defending attorney fee
applications is part and parcel with the attorney's
role in the administration of the bankruptcy
process." Boyd v. Engman, 404 B.R. 467, 483 (W.D.
Mich. 2009).
The grounds for objecting to a professional fee
application, if an interested party is inclined to do so,
are virtually limitless. The handling of a case, after
all, entails a series of substantive judgment calls.
Was it necessary to send two attorneys, instead of
one, to cover a hearing? Was it necessary to spend
five hours, instead of one or two, researching a
particular State's fraudulent transfer law? Was it
necessary to look into a particular legal theory that
ultimately did not make its way into the pleadings?
Pet. App. 121-23a. Could a task performed by a
senior associate have been performed by a junior
associate? Pet. App. 130a. There is no "right" or
"wrong" answer to any of these questions; they all
involve the exercise of sound professional judgment,
which is inherently subject to second-guessing.
Similarly, the mechanics of professional billing
are subject to a virtually limitless array of
challenges. Courts typically recognize, as did the
bankruptcy court below, that they must not "impose
slavish and over burdensome record-keeping
requirements which, in the final analysis, result in
fee applications of such enormous length and detail
that they are of little ultimate value to the Court in
Pet. App. 108-09a (internal
awarding fees."
quotation omitted). But how much detail is too
much? The answer to that question is often in the
eye of the beholder. And that is merely pne of many
potential questions involving the mechanics of
billing. As this case shows, other potential questions
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include the extent—if any—to which a bill should be
reduced to account for attorney turnover, and
whether it is appropriate to bill for the time of
summer associates. See Pet. App. 112-14a, 130a.
Again, all of these matters are inherently subject to
second-guessing.
If an interested party wants to challenge a fee
application, in other words, there will be no shortage
of grounds on which to do so. And, as this case
underscores, such challenges—even if ultimately
deemed meritless—can force the professional to
devote considerable resources to the defense of the
application, thereby diluting the professional's fees.
Such dilution may be perfectly appropriate if the
requested fees are unwarranted, but the possibility
of such dilution may also lead to abuse.
In our adversarial system, it is anomalous to give
an adverse party the opportunity to review and
challenge a professional's fees. Outside the context
of the bankruptcy statute and a limited number of
fee-shifting statutes, see, e.g., 17 U.S.C. § 505; 35
U.S.C. § 285; 42 U.S.C. § 1988; 42 U.S.C. § 2000e5(k), an attorney's fees are generally not subject to
an opposing party's review and challenge, and one
can only imagine the disputes that would ensue if
they were. And this anomalous regime creates
opportunities for abuse. At the very least, the fee
application process gives adverse parties a weapon to
try to drive a wedge between the interests of
professionals and those of their clients, or to
discourage professionals from representing their
clients in the first place. Counsel for the debtor or an
official committee must often take aggressive action
to marshal the estate's assets—for example (as this
case illustrates), filing a fraudulent transfer claim
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against a major creditor. See Pet. App. 3a. Needless
to say, such aggressive action is generally unwelcome
to its targets, and it zs neither unexpected nor
unknown for them to respond by challenging
professional fees, or threatening—implicitly or
Giving bankruptcy courts
explicitly—to do so.
discretion to award fees for the defense of fee
applications in appropriate circumstances ensures
that the prospect of challenges to fee applications
will not distort the adversarial process, and thus
provides a valuable check on the exceptional power of
interested parties in bankruptcy to review and
challenge the fees of professionals representing other
parties.
The Fifth Circuit sought to address this concern
by declaring that "[w]e are confident that bankruptcy
courts, practicing vigilance and sound case
management, can thwart punitive or excessively
costly attacks on professional fee applications." Pet.
Such "confiden[ce]," however, is
App. 21a.
The "vigilance and sound case
misplaced.
management" invoked by the Fifth Circuit boils
down to a court's authority to sanction litigants for
"bad faith" conduct. Id. (citing Chambers u. NASCO,
Inc., 501 U.S. 32, 45-46 (1991)). But establishing
"bad faith" is never an easy task, and is especially
difficult in this context, given that there is nothing
inherently wrong with raising a multiplicity of
objections to a professional fee application. Even
where such objections are meritless, that hardly
See, e.g.,
means that they are sanctionable.
Mennella v. Kurt E. Schorr E.A.I., Ltd., 979 F.2d 357,
365 (5th Cir. 1992) (distinguishing between
"meritless" and "sanctionable" positions).
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Nor is it any answer to assert, as did the Fifth
Circuit, that professionals can address the threat of
fee dilution by "anticipat[ing] this possibility in their
hourly rates." Pet. App. 18a n.7. Hourly rates in
bankruptcy cases are typically established at the
outset of a representation, and there is simply no
way to factor in the expense of a subsequent defense
against challenges to fee applications as a "cost of
doing business." And hourly rates in bankruptcy are
typically set by reference to the rates of nonbankruptcy practitioners, which do not include any
comparable component to reflect the defense of a fee
application. See, e.g., 11 U.S.C. § 330(a)(3)(F) (court
reviewing professional fee application must consider
"whether the compensation is reasonable based on
the customary compensation charged by comparably
skilled practitioners in cases other than under this
title"). Indeed, the United States Trustee has
promulgated fee guidelines that require disclosure of
a professional's comparable rates in non-bankruptcy
engagements, and verification that the client has
sought to ensure that the billing rates are
comparable to non-bankruptcy engagements. See
for
Applications
Reviewing
for
Guidelines
Compensation and Reimbursement of Expenses
Filed Under 11 U.S.C. 330 by Attorneys in Larger
Chapter 11 Cases, 78 Fed. Reg. 36248 (June 17,
2013). It would be an odd system indeed that
allowed professionals to be compensated for
defending fee applications indirectly through their
through
of directly
instead
rates
hourly
compensation for reasonable actual defense fees.
The decision below thus gets matters precisely
backwards when it asserts that "[the perverse
incentives that could arise from paying the
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bankruptcy professionals to engage in satellite fee
litigation are easy to conceive." Pet. App. 18a.
Allowing professionals to recover fees incurred in
defense of fee applications creates no incentive "to
engage in satellite fee litigation" because
professionals have no assurance that they will be
awarded such fees (and indeed are highly unlikely to
be awarded such fees insofar as the challenges to the
fee application are meritorious). See, e.g., In re
Riverside-Linden Inv. Co., 945 F.2d 320, 323 (9th
Cir. 1991). Rather, the only perverse incentives here
are created by the Fifth Circuit's rule that fees
incurred in defense of fee applications are never
compensable, a blanket rule that raises the prospect
that adversaries will—implicitly or explicitly—use
the threat of fee litigation to distort the adversarial
prpcess.
The Fifth Circuit's decision also undermines the
touchstone of parity between professional fees in
bankruptcy cases and non-bankruptcy cases. In
overhauling the Bankruptcy Code in 1978, Congress
specifically abandoned the prior "economy of the
estate" rule in favor of parity in compensation
non-bankruptcy
and
bankruptcy
between.
practitioners to ensure that debtors had access to
skilled counsel. See, e.g., In re Babcock &Wilcox Co.,
526 F.3d 824, 827 (5th Cir. 2008)(per curiam)("Prior
to being amended in 1978, this statute favored
economy of the estate over competitive compensation
to attorneys for the debtors.") (internal quotation
omitted); 3 Collier on Bankruptcy ¶ 330.03[3] (16th
ed. 2014)("The economy factor was abandoned under
the Bankruptcy Code in favor of the new policy that
attorneys engaged in bankruptcy cases shq~ld
receive compensation in parity with that received by
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attorneys .performing services in comparable
The decision below threatens an
situations.").
effective reduction in rates of retained professionals
in proportion to their efforts in defending their fees.
And such dilution can be a particular concern in
smaller cases: the more modest the underlying fees
requested in the application; the snore likely the
defense against an abusive challenge to render the
entire representation uneconomical. Parity promotes
the adversarial process in bankruptcy cases, and
that process in turn promotes the overall efficiency
and fairness of the bankruptcy system.
CONCLUSION
For the foregoing reasons, this Court should
reverse the judgment.
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BAKER BOTTS L.L.P. ET AL. u. ASARCO LLC
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT
No. 14-103. Argued February 25, 2015—Decided June 15, 2015
Respondent ASARCO LLC hired petitioner law firms pursuant to
§327(a) of the Bankruptcy Code to assist it in carrying out its duties
as a Chapter 11 debtor in possession. See 11 U. S. C. §327(a). When
ASARCO emerged from bankruptcy, the law firms filed fee applications requesting fees under §330(a)(1), which permits bankruptcy
courts to "award ... reasonable compensation for actual, necessary
services rendered by" §327(a) professionals. ASARCO challenged the
applications, but the Bankruptcy Court rejected ASARCO's objections
and awarded the law firms fees for time spent defending the applications. ASARCO appealed to the District Court, which held that the
law firms could be awarded fees for defending their fee applications.
The Fifth Circuit reversed, holding that §330(a)(1) did not authorize
fee awards for defending fee applications.
Held: Section §330(a)(1) does not permit bankruptcy courts to award
fees to §327(a) professionals for defending fee applications, Pp. 3-13.
(a) The American Rule provides the "`basic point of reference"' for
awards of attorney's fees: "`Each litigant pays his own attorney's fees,
win or lose, unless a statute or contract provides otherwise."' Hardt
v. Reliance Standard Life Ins. Co., 560 U. S. 242, 252-253. Because
the rule is deeply rooted in the common law, see, e.g., Arcambel v.
Wiseman, 3 Dall. 306, this Court will not deviate from it "`absent explicit statutory authority,"' Buckhannon Board &Care Home, Inc. v.
West Virginia Dept. of Health and Human Resources, 532 U. S. 598,
602. Departures from the American Rule have been recognized only
in "specific and explicit provisions," Alyeska Pipeline $'ervice Co, v.
Wilderness Society, 421 U. S. 24p, 260, usually containing language
that authprizes the award of "a reasonable attorney's fee," "fees," or
"litigation costs," and referring to a "prevailing party" in the context
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of an adversarial "action," see generally Hardt, supra, at 253, and nn.
3-7. Pp. 3-4.
(b) Congress did not depart from the American Rule in §330(a)(1)
for fee-defense litigation. Section 327(a) professionals are hired to
serve an estate's administrator for the benefit of the estate, and
§330(a)(1) authorizes "reasonable compensation for actual, necessary
services rendered." The word "services" ordinarily refers to "labor
performed for another," Webster's New International Dictionary
2288. Thus, the phrase "`reasonable compensation for services rendered' necessarily implies loyal and disinterested service in the interest of a client, Woods v. City Nat. Bank &Trust Co. of Chicago, 312
U. S. 262, 268. Time spent litigating a fee application against the
bankruptcy estate's administrator cannot be fairly described as "labor
performed for"—let alone "disinterested service to"—that administrator. Had Congress wished to shift the burdens of fee-defense litigation under §330(a)(1), it could have done so, as it has done in other
Bankruptcy Code provisions, e.g., §110(i)(1)(C). Pp. 4-7.
(c) Neither the law firms nor the United States, as amicus curiae,
offers a persuasive theory for why §330(a)(1) should override the
American Rule in this context. Pp. 7-13.
(1) The law firms' view—that fee-defense litigation is part of the
"services rendered" to the estate administrator—not only suffers from
an unnatural interpretation of the term "services rendered," but
would require a particularly unusual deviation from the American
Rule, as it would permit attorneys to be awarded fees for unsuccessfully defending fee applications when most fee-shifting provisions
permit awards only to "a `prevailing party,"' Hardt, supra, at 253.
Pp. 7-8.
(2) The Government's argument is also unpersuasive. Its theory—that fees for fee-defense litigation must be understood as a cqmponent of the "reasonable compensation for [the underlying] services
rendered" so that compensation for the "actual ...services rendered"
will not be diluted by unpaid time spent litigating fees—cannot be
reconciled with the- relevant text. Section 330(a)(1) does not authorize courts to award "reasonable compensation," but "reasonable compensation for actual, necessary services rendered," and the Government prpperly concedes that litigation in defense of a fee application
is not a "service." And §33p(a)(6), which presupposes compensation
"for the preparation of a fee application," does not suggest that time
spent defending a fee application must also be compensable. Commissigner v. Jean, 496 U. S. 154, distinguished.
The Government's theory ultimately rests on the flawed policy argument that a "judicial exception" is needed to compensate feedefense litigation and safeguard Congress' aim of ensuring that tal-
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Syllabus
ented attorneys take on bankruptcy work. But since no attorneys are
entitled to such fees absent express statutory authorization, requiring bankruptcy attorneys to bear the costs of their fee-defense litigation under §330(a)(1) creates no disincentive to bankruptcy practice.
And even if this Court believed that uncompensated fee-defense litigation would fall particularly hard on the bankruptcy bar, it has no
"roving authority ... to allow counsel fees ... whenever [it] might
deem them warranted," Alyeska Pipeline, supra, at 260. Pp. 8-13.
751 F. 3d 291, affirmed.
Txornns, J., delivered the opinion of the Court, in which RoBER'rs,
C. J., and SCAL~n, KEN1vEDy, and A~,~'ro, JJ., joined, and in which SoTOMnYo~t, J., joined as to all but Part III—B-2. SoTONtaYOR, J., filed an
opinion concurring in part and concurring in the judgment. BREYER, J.,
filed a dissenting opinion, in which G~NssuxG and KnGAty, JJ., joined.

Cite as: 576 U. S.

(2015)

Opinion of the Court
NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States ILeports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Washington, D. C. 20543, of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press.

SUPREME COURT OF THE UNITED STATES
No. 14-103

BAKER BOTTS L.L.P. ET AL., PETITIONERS u.
ASARCO LLC
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE FIFTH CIRCUIT
[June 15, 2015]
JUSTICE THOMAS delivered the opinion of the Court.

Section 327(a) of the Bankruptcy Code allows bankruptcy trustees to hire attorneys, accountants, and other
professionals to assist them in carrying out their statutory
duties. 11 U. S. C. §327(a). Another provision, §330(a)(1),
states that a bankruptcy court "may award ...reasonable
compensation for actual, necessary services rendered by"
those professionals. The question before us is whether
§330(a)(1) permits a bankruptcy court to award attorney's
fees for work performed in defending a fee application in
court. We hold that it does not and therefore affirm the
judgment of the Court of Appeals.
In 2005, respondent ASARCO LLC, a copper mining,
smelting, and refining company, found itself in financial
trouble. Faced with falling copper prices, debt, cash flow
deficiencies, environmental liabilities, and a striking work
force, ASARCO filed for Chapter 11 bankruptcy. As in
many Chapter 11 bankruptcies, no trustee was appointed
and ASARCO—the "`debtor in possession"'—administered
the bankruptcy estate as a fiduciary for the estate's credi-
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tors. §§1101(1), 1107(a).
Relying on §327(a) of the Bankruptcy Code, which permits trustees to employ attorneys and other professionals
to assist them in their duties, ASARCO obtained the
Bankruptcy Court's permission to hire two law firms,
petitioners Baker Botts L.L.P. and Jordan, Hyden, Womble, Culbreth &Holzer, P.C., to provide legal representation during the bankruptcy.l Among other services, the
firms prosecuted fraudulent-transfer claims against
ASARCO'S parent company and ultimately obtained a
judgment against it worth between $7 and $10 billion.
This judgment contributed to a successful reorganization
in which all of ASARCO'S creditors were paid in full. After
over four years in bankruptcy, ASARCO emerged in 2009
with $1.4 billion in cash, little debt, and resolution of its
environmental liabilities.
The law firms sought compensation under §330(a)(1),
which provides that a bankruptcy court "may award .. .
reasonable compensation for actual, necessary services
rendered by" professionals hired under §327(a). As required by the bankruptcy rules, the two firms filed fee
applications. Fed. Rule Bkrtcy. Proc. 2016(a). ASARCO,
controlled once again by its parent company, challenged
the compensation requested in the applications. After
extensive discovery and a 6-day trial on fees, the Bankruptcy Court rejected ASARCO'S objections and awarded
the firms approximately $120 million for their work in the
bankruptcy proceeding plus a $4.1 million enhancement
for exceptional performance. The court also awarded the
firms over $5 million for time spent litigating in defense of
their fee applications.

lAlthough §327(a) directly applies only to trustees, §1107(a) gives
Chapter 11 debtors in possession the same authority as trustees to
retain §327(a) professionals. For the sake of simplicity, we refer to
§327(a) alone throughout this opinion.
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ASARCO appealed various aspects of the award to the
District Court. As relevant here, the court held that the
firms could recover fees for defending their fee application.
The Court of Appeals for the Fifth Circuit reversed. It
reasoned that the American Rule—the rule that each side
must pay its own attorney's fees—"applies absent explicit
statutory ...authority" to the contrary and that "the Code
contains no statutory provision for the recovery of attorney fees for defending a fee application." In re ASARCO,
L.L.C., 751 F. 3d 291, 301 (2014) (internal quotation
marks omitted). It observed that §330(a)(1) provides "that
professional services are compensable only if they are
likely to benefit a debtor's estate or are necessary to case
administration." Id., at 299. Because "[t]he primary
beneficiary of a professional fee application, of course, is
the professional," compensation for litigation defending
that application does not fall within §330(a)(1). Ibid.
We granted certiorari, 573 U. S. _ (2014), and now
affirm.
II
A
when considering the
reference
of
point
"Our basic
bedrock
principle known as
award of attorney's fees is the
the American Rule: Each litigant pays his own attorney's
fees, win or lose, unless a statute or contract provides
otherwise." Har•dt v. Reliance Standard Life Ins. Co., 560
U. S. 242, 252-253 (2010)(internal quotation marks omitted). The American Rule has roots in our common law
reaching back to at least the 18th century, see Arcambel v.
Wiseman, 3 Dall. 306 (1796), and "[s]tatutes which invade
the common law are to be read with a presumption favoring the retentign of long-established and familiar [legal]
principles," Fogerty v. Fantasy, Inc., 510 U. S. 517, 534
(1994)(internal quotation marks and ellipsis omitted). We
cpnsequently will not deviate from the American Rule
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"`absent ex~alicit statutory authority."' Buchhannon Board
& Care Home, Inc. v. West Virginia Dept, of Health and
Human Resources, 532 U. S. 598, 602 (2001)(quoting Key
Tronic Corp. v. United States, 511 U. S. 809, 814 (1994)).
We have recognized departures from the American Rule
only in "specific and explicit provisions for the allowance of
attorneys' fees under selected statutes." Alyeska Pipeline
Service Co. v. Wilderness Society, 421 U. S. 240, 260
(1975). Although these "[s]tatutory changes to [the American Rule] take various forms," Hardt, supra, at 253, they
tend to authorize the award of "a reasonable attorney's
fee," "fees," or "litigation costs," and usually refer to a
"prevailing party" in the context of an adversarial "action,"
see, e.g., 28 U. S. C. §2412(d)(1)(A); 42 U. S. C. §§ 1988(b),
2000e-5(k); see generally Hai°dt, supra, at 253, and nn. 37 (collecting examples).
The attorney's fees provision of the Equal Access to
Justice Act offers a good example of the clarity we have
required to deviate from the American Rule. See 28
U. S. C. §2412(d)(1)(A). That section provides that "a
court shall award to a prevailing party other than the
United States fees and other expenses ...incurred by that
party in any civil action (other than cases sounding in tort)
...brought by or against the United States" under certain
conditions. Ibid. As our decision in Commissioner v.
Jean, 496 U. S. 154 (1990), reveals, there could be little
dispute that this provision—which mentions "fees," a
"prevailing party," and a "civil action"—is a "fee-shifting
statut[e]" that trumps the American Rule, id., at 161.
B
Congress did not expressly depart from the American
Rule to permit compensation for fee-defense litigation by
professionals hired to assist trustees in bankruptcy proceedings. Section 327(a) authorizes the employment of
such professionals, providing that a "trustee, with the
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court's approval, may employ one or more attorneys, accountants, appraisers, auctioneers, or other professional
persons, that do not hold or represent an interest adverse
to the estate, and that are disinterested persons, to represent or assist [him] in carrying out [his] duties." In other
words, §327(a) professionals are hired to serve the administrator of the estate for the benefit of the estate.
Section 330(a)(1) in turn authorizes compensation for
these professionals as follows:
"After notice to the parties in interest and the United
States Trustee and a hearing, and subject to sections 326, 328, and 329, the court may award to a
trustee, a consumer privacy ombudsman appointed
under section 332, an examiner, an ombudsman appointed under section 333, or a professional person
employed under section 327 or 1103—
"(A) reasonable compensation for actual, necessary
services rendered by the trustee, examiner, ombudsman, professional person, or attorney and by any
paraprofessional person employed by any such person;
and
"(B) reimbursement for actual, necessary expenses."
(Emphasis added.)
This text cannot displace the American Rule with respect
to fee-defense litigation. To be sure, the phrase "reasonable compensation for actual, necessary services rendered"
permits courts to award fees to attorneys for work done to
assist the administrator of the estate, as the Bankruptcy
Court did here when it ordered ASARCO to pay roughly
$120 million for the firms' work in the bankruptcy proceeding. No one disputes that §330(a)(1) authorizes an
award of attorney's fees for that kind of work. See Alyeska
Pipeline, supra, at 260, and n. 33 (listing §330(a)(1)'s
predecessor as an example of a px•ovision authorizing
attorney's fees). But the phrase "reasonable compensation
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for actual, necessary services rendered" neither specifically nor explicitly authorizes courts to shift the costs of
adversarial litigation from one side to the other—in this
case, from the attorneys seeking fees to the administrator
of the estate—as most statutes that displace the American
Rule do.
Instead, §330(a)(1) provides compensation for all §327(a)
professionals—whether accountant, attorney, or auctioneer—for all manner of work done in service of the
estate administrator. More specifically, §330(a)(1) allows
"reasonable compensation" only for "actual, necessary
services rendered." (Emphasis added.) That qualification
is significant. The word "services" ordinarily refers to
"labor performed for another." Webster's New International Dictionary 2288 (de£ 4) (2d ed. 1934); see also
Black's Law Dictionary 1607 (3d ed. 1933)("duty or labor
to be rendered by one person to another"); Oxford English
Dictionary 517 (de£ 19)(1933)("action of serving, helping
or benefiting; conduct tending to the welfare or advantage
of another").2 Thus, in a case addressing §330(a)'s predecessor, this Court concluded that the phrase "`reasonable
compensation for services rendered' necessarily implies
loyal and disinterested service in the interest of" a client.
Woods v. City Nat. Bank &Trust Co. of Chicago, 312 U. S.
262, 268 (1941); accord, American United Mut. Life Ins.
Co. v. Avon Park, 311 U. S. 138, 147 (1940). Time spent
litigating a fee application against the administrator of a
bankruptcy estate cannot be fairly described as "labor
performed for"—let alone "disinterested service to"—that
administrator.
This legislative decision to limit "compensation" to

2 Congress added the phrase "reasonable compensation for the services rendered" to federal bankruptcy law in 1934. Act of June 7, 1934,
§77B(c)(9), 48 Stat. 917. We look to the ordinary meaning of those
words at that time.
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"services rendered" is particularly telling given that other
provisions of the Bankruptcy Code expressly transfer the
costs of litigation from one adversarial party to the other.
Section 110(i), for instance, provides that "[i]f a bankruptcy petition preparer ... commits any act that the
court finds to be fraudulent, unfair, or deceptive, on the
motion of the debtor, trustee, United States trustee (or the
bankruptcy administrator, if any)," the bankruptcy court
must "order the bankruptcy petition preparer to pay the
debtor ...reasonable attorneys' fees and costs in moving
for damages under this subsection." §110(i)(1)(C). Had
Congress wished to shift the burdens of fee-defense litigation under §330(a)(1) in a similar manner, it easily could
have done so. We accordingly refuse "to invade the_ legislature's province by redistributing litigation costs" here.
Alyeska Pipeline, 421 U. S., at 271.
III
The law firms, the United States as amicus curiae, and
the dissent resist this straightforward interpretation of
the statute. The law firms and the Government each offer
a theory for why §330(a)(1) expressly overrides the American Rule in the context of litigation in defense of a fee
application, and the dissent embraces the latter. Neither
theory is persuasive.
A
We begin with the law firms' approach. According to the
firms, fee-defense litigation is part of the "services rendered" to the estate administrator under §330(a)(1). See
Brief for Petitioners 23-30. As explained above, that
reading is untenable. The term "services" in this provision
cannot be read to encompass adversarial fee-defense litigation. See Part II—B, supra. Even the dissent agrees on
this ppint. See post, at 1 (opinion of BREYER, J.).

Indeed, reading "services" in this manner could end up
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compensating attorneys for the unsuccessful defense of a
fee application. The firms insist that "estates do benefit
from fee defenses"—and thus receive a "service" under
§330(a)(1)—because "the estate has an interest in obtaining ajust determination of the amount it should pay its
professionals." Brief for Petitioners 25-26 (internal quotation marks omitted). But that alleged interest—and hence
the supposed provision of a "service"—exists whether or
not a §327(a) professional prevails in his fee dispute. We
decline to adopt a reading of §330(a)(1) that would allow
courts to pay professionals for arguing for fees they were
found never to have been entitled to in the first place.
Such a result would not only require an unnatural intexpretation of the term "services rendered," but a particularly unusual deviation from the American Rule as well, as
"[m]ost fee-shifting provisions permit a court to award
attorney's fees only to a `prevailing party,"' a "`substantially prevailing' party," or "a `successful' litigant," Hardt,
560 U. S., at 253 (footnote omitted). There is no indication
that Congress departed from the American Rule in
§330(a)(1) with respect to fee-defense litigation, let alone
that it did so in such an unusual manner.
B
The Government's theory, embraced by the dissent,
fares no better. Although the United States agrees that
"the defense of a fee application does not itself qualify as
an independently compensable service," it nonetheless
contends that `.`compensation for such work is properly
viewed as part of the compensation for the underlying
services in the bankruptcy proceeding." Brief for United
States as Amicus Curiae 25. According to the Government, if an attorney is not repaid for his time spent successfully litigating fees, his compensation for his actual
"services rendered" to the estate administrator in the
underlying proceeding will be diluted. Id., at 1$. The
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United States thus urges us to treat fees for fee-defense
work "as a component of `reasonable compensation."' Id.,
at 33; accord, post, at 1 (BREYER, J., dissenting). We
refuse to do so for several reasons.
1
First and foremost, the Government's theory cannot be
reconciled with the relevant text. Section 330(a)(1) does
not authorize courts to award "reasonable compensation"
simpliciter, but "reasonable compensation for actual,
necessary services rendered by" the §327(a) professional.
§330(a)(1)(A) (emphasis added). Here, the contested
award was tied to the firms' work on the fee-defense litigation and is correctly understood only as compensation for
that work. The Government and the dissent properly
concede that litigation in defense of a fee application is not
a "service" within the meaning of §330(a)(1); it follows that
the contested award was not "compensation" fora "service." Thus, the only way to reach their reading of the
statute would be to excise the phrase "for actual, necessary services rendered" from the statute.3
Contrary to the Government's assertion, §330(a)(6) does
not presuppose that courts are free to award compensation
based on work that does not qualify as a service to the
estate administrator. That provision specifies that "[a]ny
compensation awarded for the preparation of a fee application shall be based on the level and skill reasonably
required to prepare the application." The Government
argues that because time spent preparing a fee application
is compensable, time spent defending it must be too. But
the provision cuts the other way. A§327(x) professional's
preparation of a fee application is best understood as a
3The dissent's focus on reasonable compensation is therefore a red
herring. See post, at 5-6. The question is not whether an award for
fee-defense work would be "reasonable," but whether such work is
compensable in the first place.
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"servic[e] rendered" to the estate administrator under
§330(a)(1), whereas a professional's defense of that application is not. By way of analogy, it would be natural to
describe a car mechanic's preparation of an itemized bill
as part of his "services" to the customer because it allows a
customer to understand—and, if necessary, dispute—his
expenses. But it would be less natural to describe a subsequent court battle over the bill as part of the "services
rendered" to the customer.
The Government used to understand that time spent
preparing a fee application was different from time spent
defending one for the purposes of §330(a)(1). Just a few
years ago, the U. S. Trustee explained that "[r]easonable
charges for preparing ...fee applications ...are compensable ... because the preparation of a fee application is
not required for lawyers practicing in areas other than
bankruptcy as a condition to getting paid." 78 Fed. Reg.
36250 (2013)(emphasis deleted). By contrast, "time spent
...defending ...fee applications" is ordinarily "not compensable," the Trustee observed, as such time can be
"properly characterized as work that is for the benefit of
the professional and not the estate." Ibid.
To support its broader interpretation of §330(a)(6), the
Government, echoed by the dissent, relies on our remark
in Jean that "[w]e find no textual or logical argument for
treating so differently a party's preparation of a fee application and its ensuing efforts to support that same application." 496 U. S., at 162; see post, at 7. But that use of
Jean begs the question. Jean addressed a statutory provision that everyone agreed authorized court-awarded fees
for fee-defense litigation. 496 U. S., at 162. The "only
dispute" in that context was over what "finding [was]
necessary to support such an award." Ibid. In resolving
that issue, the Court declined to treat fee-application and
fee-litigation work differently given that the relevant
statutory text—"a court shall award to a prevailing party

Cite as: 576 U. S.

(2015)

11

Opinion of the Court

...fees and other expenses ...incurred by that party in
any civil action"—could not support such a distinction.
Id., at 158. Here, by contrast, the operative language—
"reasonable compensation for actual, necessary services
rendered"—reaches only the fee-application work. The
fact that the provision at issue in Jean "did not mention
fee-defense work," post, at 5, is thus irrelevant.
In any event, the Government's textual foothold for its
argument is too insubstantial to support a deviation from
the American Rule. The open-ended phrase "reasonable
compensation," standing alone, is not the sort of "specific
and explicit provisio[n]" that Congress must provide in
order to alter this default rule. Alyeska Pipeline, 421
U. S., at 260.
2
Ultimately, the Government's theory rests on a flawed
and irrelevant policy argument. The United States contends that awarding fees for fee-defense litigation is a
"judicial exception" necessary to the proper functioning of
the Bankruptcy Code. Brief for United States as Amicus
Curiae 15, n. 7 (internal quotation marks omitted). Absent this exception, it warns, fee-defense litigation will
dilute attorney's fees and result in bankruptcy lawyers
receiving less compensation than nonbankruptcy lawyers,
thereby undermining the congressional aim of ensuring
that talented attorneys will take on bankruptcy work.
Accord, post, at 3.
As an initial matter, we find this policy argument unconvincing. In our legal system, no attorneys, regardless
of whether they practice in bankruptcy, are entitled to
receive fees for fee-defense litigation absent express statutory authorization. Requiring bankruptcy attorneys to
pay for the defense of their fees thus will not result in
any disparity between bankruptcy and nonbankruptcy
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lawyers.4
The United States nonetheless contends that uncompensated fee litigation in bankruptcy will be particularly
costly because multiple parties in interest may object to
fee applications, whereas nonbankruptcy fee litigation
typically involves just a lawyer and his client. But this
argument rests on unsupported predictions of how the
statutory scheme will operate in practice, and the Government's conduct in this case reveals the perils associated with relying on such prognostications to interpret
statutes: The United States took the opposite view below,
asserting that "requiring a professional to bear the normal
litigation costs of litigating a contested request for payment ... dilutes a bankruptcy fee award no more than any
litigation over professional fees." Reply Brief for Appellant United States Trustee in No. 11-290 (SD Tex.), p. 15.
The speed with which the Government has changed its
tune offers a good argument against substituting policyoriented predictions for statutory text.
More importantly, we would lack the authority to rewrite the statute even if we believed that uncompensated
fee litigation would fall particularly hard on the bankruptcy bar. "Our unwillingness to soften the import of Congress' chosen words even if we believe the words lead to a
harsh outcome is longstanding," and that is no less true in
bankruptcy than it is elsewhere. Lamie v. United States
Trustee, 540 U. S. 526, 538 (2004). Whether or not the
Government's theory is desirable as a matter of policy,
4To the extent the United States harbors any concern about the possibility of frivolous objections to fee applications, we note that "Tederal
Rule of Bankruptcy Procedure 9011—bankruptcy's analogue to Civil
Rule 11—authorizes the court to impose sanctions for bad-faith litigation conduct, which may include `an order directing payment ... of
some or all of the reasonable attorneys' fees and other expenses incurred as a direct result of the violation."' Law v. Siegel, 571 U. S. _,
_ (2014)(slip op., at 12).
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Congress has not granted us "roving authority ... to allow
counsel fees ...whenever [we] might deem them warranted."
Alyesha Piveline, supra, at 260. Our job is to follow
the text even if doing so will supposedly "undercut a basic
objective of the statute," post, at 3. Section 330(a)(1) itself
does not authorize the award of fees for defending a fee
application, and that is the end of the matter.
As we long ago observed, "The general practice of the
United States is in opposition" to forcing one side to pay
the other's attorney's fees, and "even if that practice [is]
not strictly correct in principle, it is entitled to the respect
of the court, till it is changed, or modified, by statute."
Arcambel, 3 Dall., at 306 (emphasis deleted). We follow
that approach today. Because §330(a)(1) does not explicitly override the American Rule with respect to fee-defense
litigation, it does not permit bankruptcy courts to award
compensation for such litigation. We therefore affirm the
judgment of the Court of Appeals.
It is so ordered.
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SUPREME COURT OF THE UNITED STATES
No. 14-103

BAKER BOTTS L.L.P. ET AL., PETITIONERS u.
ASARCO LLC
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPALS FOR THE FIFTH CIRCUIT
[June 15, 2015]
JUSTICE SOTOMAYOR, concurring in part and concurring

in the judgment.
As the Court's opinion explains, there is no textual,
contextual, or other support for reading 11 U. S. C.
§330(a)(1) in the way advocated by petitioners and the
United States. Given the clarity of the statutory language, it would be improper to allow policy considerations
to undermine the American Rule in this case. On that
understanding, I join all but Part III—B-2 of the Court's
opinion.
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SUPREME COURT OF THE UNITED STATES
No. 14-103

BAKER BOTTS L.L.P. ~T AL., PETITIONERS u.
ASARCO LLC
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE FIFTH CIRCUIT
[June 15, 2015]
JUSTICE BREYER, with whom JUSTICE GINSBURG and
JUSTICE KAGAN join, dissenting.

The Bankruptcy Code authorizes a court to award "reasonable compensation for actual, necessary services rendered by" various "professional person[s]," including "attorneys," whom a bankruptcy "trustee [has] employed].. .
to represent or assist the trustee in carrying out the trustee's duties." 11 U. S. C. §§327(a), 330(a)(emphasis added).
I agree with the Court that a professional's defense of a
fee application is not a "service" within the meaning of
the Code. See ante, at 6. But I agree with the Government that compensation for fee-defense work "is properly
viewed as part of the compensation for the underlying
ser~uices in [a] bankruptcy proceeding." Brief for United
States as Amicus Curiae 25. In my view, when a bankruptcy court determines "reasonable compensation," it
may take into account the expenses that a professional
has incurred in defending his or her application for fees.
The Bankruptcy Code affords courts broad discretion to
decide what constitutes "reasonable compensation." The
Code provides that a "court shall consider the nature, the
extent, and the value of ... services [rendered], taking
into account all relevant factors." §330(a)(3) (emphasis
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added). Cf. Hensley v. Eckerhart, 461 U. S. 424, 437
(1983) ("reemphasiz[ing a trial court's] discretion in determining the amount of a fee award," which "is appropriate in view of the [trial] court's superior understanding of
the litigation"). I would hold that it is within a bankruptcy
court's discretion to consider as "relevant factors" the cost
and effort that a professional has reasonably expended
in order to recover his or her fees.
Where a statute provides for reasonable fees, a court
may take into account factors other than hours and hourly
rates. Perdue v. Kenny A., 559 U. S. 542, 551-557 (2010).
For instance, "an enhancement" to attorney's fees "may be
appropriate if the attorney's performance includes an
extraordinary outlay of expenses and the litigation is
exceptionally protracted." Id., at 555. And "there may be
extraordinary circumstances in which an attorney's performance involves exceptional delay in the payment of
fees" that justify additional compensation. Id., at 556.
These examples demonstrate that increased compensation
is sometimes warranted to reflect exceptional effort or
resources expended in order to attain one's fees.
In that vein, work performed in defending a fee application may, in some cases, be a relevant factor in calculating
"reasonable compensation." Consider a bankruptcy attorney who earns $50,000—a fee that reflects her hours,
rates, and expertise—but is forced to spend $20,000 defending her fee application against meritless objections. It
is within a bankruptcy court's discretion to decide that,
taking into account the extensive fee litigation, $50,000 is
an insufficient award. The attorney has effectively been
paid $30,000, and the bankruptcy court might understandably conclude that such a fee is not "reasonable."
Indeed, this Court has previously acknowledged that
work performed in defending a fee application is relevant
to a determination of attorney's fees. In Commissioner' v.
Jean, 496 U. S. 154, 160-166 (1990), the Court held that
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fee-defense work is compensable under the Equal Access
to Justice Act, 28 U. S. C. §2412(d)(1)(A). The Court
quoted with approval the Second Circuit's statement that
"[d]enying attorneys' fees for time spent in obtaining them
would dilute the value of a fees award by forcing attorneys
into extensive, uncompensated litigation in order to gain
any fees." 496 U. S., at 162 (quoting Gagne v. Maher, 594
F. 2d 336, 344 (1979); internal quotation marks omitted).
A contrary interpretation of "reasonable compensation"
would undercut a basic objective of the statute. Congress
intended to ensure that high-quality attorneys and other
professionals would be available to assist trustees in
representing and administering bankruptcy estates. To
that end, Congress directed bankruptcy courts to consider
"whether the compensation is reasonable based on the
customary compensation charged by comparably skilled
practitioners in cases other than cases under" the Bankruptcy Code. §330(a)(3)(F). Congress recognized that
comparable compensation was necessary to ensure that
professionals would "remain in the bankruptcy field."
H. R. Rep. No. 95-595, p. 330 (1977). C£ Perdue, supra, at
552 ("[A] `reasonable' fee is a fee that is sufficient to induce
a capable attorney to undertake the representation of a
meritorious civil rights case").
In some cases, the extensive process through which a
bankruptcy professional defends his or her fees may be so
burdensome that additional fees are necessary in order to
maintain comparability of compensation. In order to be
paid, a professional assisting a trustee must file with the
court a detailed application seeking compensation. Fed.
Rule Bkrtcy. Proc. 2016(a). The application will not be
granted until after the court has conducted a hearing on
the matter. §330(a)(1). And "[t]he court may, on its own
motion or on the motion of the United States Trustee,
the United States Trustee for the District or Region, the
trustee for the estate, or any other party in interest, award
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compensation that is less than the amount of compensation that is requested." §330(a)(2).
By contrast, an attorney representing a private party, or
a professional working outside of the bankruptcy context,
generally faces fee objections made only by his or her
client—and those objections typically are made outside of
court, at least initially. This process is comparatively
simple, involves fewer parties in interest, and does not
necessarily impose litigation costs. Consequently, in order
to maintain comparable compensation, a court may find it
necessary to account for the relatively burdensome feedefense process required by the Bankruptcy Code. Accounting for this process ensures that a professional is
paid "reasonable compensation."
II
The majority rests its conclusion upon an interpretation
of the statutory language that I find neither legally necessary nor convincing. The majority says that Congress, in
writing the reasonable-compensation statute, did not
"displace the American Rule with respect to fee-defense
litigation." Ante, at 5. The American Rule normally requires "[e]ach litigant" to "pa[y] his own attorney's fees,
win or lose." Hardt v. Reliance Standard Life Ins. Co., 560
U. S. 242, 253(2010).
But the American Rule is a default rule that applies
only where "a statute or contract" does not "provid[e]
otherwise." Ibid. And here, the statute "provides otherwise." Ibid. Section 330(a)(1)(A) permits a "court [to]
award ...reasonable compensation for actual, necessary
services rendered by the trustee, examiner, ombudsman,
professional person, or attorney and by any paraprofessional person employed by any such person." This Court
has recognized that through §330(a), Congress "ma[d]e
specific and explicit [its] provision] for the allowance of
attorneys' fees," and thus displaced the American Rule.
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Alyeska Pipeline Service Co. v. Wilderness Society, 421
U. S. 240, 260, and n, 33(1975)(listing §330(a)'s predecessor among examples of provisions authorizing attorney's
fees).
The majority suggests that the American Rule is not
displaced with respect to fee-defense work in bankruptcy
because §330(a) does not specifically authorize fees for
that particular type of work. See ante, at 4-5 ("Congress
did not expressly depart from the American Rule to permit
compensation for fee-defense litigation by professionals
hired to assist trustees in bankruptcy proceedings"). To
the extent that the majority intends to impose a requirement that a statute must explicitly mention fee defense in
order to provide compensation for that work, this requirement is difficult to reconcile with the Court's decision in
Jean. There, the Court held that the Equal Access to
Justice Act authorizes compensation for fee-defense work.
See 496 U. S., at 160-166. The fee provision of the Equal
Access to Justice Act, as enacted at the time, permitted an
"award to a prevailing party ... of fees and other expenses
...incurred by that party in any civil action ...brought
by or against the United States." Id., at 158 (quoting 28
U. S. C. §2412(d)(1)(A) (1988 ed.)). The provision did not
mention fee-defense work—but the Court nonetheless held
that such work was compensable. See Jean, supra, at
160-166. I would do the same here.
The majority focuses on particular words that appear in
the Equal Access to Justice Act: "fees," "prevailing party,"
and "civil action." See ante, at 4. But neither the term
"fees" nor the phrase "prevailing party" relates specifically
to fey-defense work. And even assuming that the. phrase
"civil action" is more easily read to cover fee litigation than
the phrase "actual, necessary services," that difference
here is beside the point. I find the necessary authority in
the words "reasonable compensation," not the words "actual, necessary services." In order to ensure that each
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professional is paid reasonably for compensable services, a
court must have the discretion to authorize pay reflecting
fee-defense work.
The majority asserts that by interpreting the phrase
"reasonable compensation," I have effectively "excise[d]
the phrase `for' actual, necessary services rendered' from
the statute." Ante, at 9. But the majority misunderstands my views. The statute permits compensation for

fee-defense work as a part of compensation for the underlying servtices. Thus, where fee-defense work is not necessary to ensure reasonable compensation for some underlying service, then under my reading of the statute, a
court should not consider that work when calculating
compensation.
Indeed, to the extent that the majority bases its decision
on the specific words of §330(a), its argument seems weak.
The majority disregards direct statutory evidence that
Congress intended to give courts the authority to account
for reasonable fee-litigation costs. Section 330(a)(6) states
that "any compensation awarded for the preparation of a
fee application shall be based on the level and skill reasonably required to prepare the application." This provision does not authorize compensation, but rather assumes
(through the words "any compensation awarded") preexisting authorization under §330(a). And the majority
cannot convincingly explain why, under its reading of the
statute, fee-application is a compensable "actual, necessary service] rendered" to the estate.

The majority asserts that a fee application, unlike fee
defense, can be construed as a "service" to the bankruptcy
estate. See ante, at 9-10. The majority draws an analogy
between a fee application and an itemized bill prepared by
a car mechanic. See ibid. It argues that, like an itemized
bill, a fee application is a "service" to the customer. But
customers do not generally pay their mechanics for time
spent preparing the bill. A mechanic's bill is not a sepa-
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rate "service," but rather is a medium through which the
mechanic conveys what he or she wants to be paid. Similarly, alegal bill is not a "service" rendered to a client. In
fact, ASARCO concedes that attorneys do not charge their
clients for time spent preparing legal bills. See Tr. of Oral
Arg. 33. A bill prepared by an attorney, or another bankruptcy professional, is not a "service" to the bankruptcy
estate.
The majority suggests that a fee application must be a
service "`because the preparation of a fee application is not
required for lawyers practicing in areas other than bankruptcy as a condition to getting paid."' Ante, at 10 (quoting 78 Fed. Reg. 36250 (2013)). But if the existence of a
legal requirement specific to bankruptcy were sufficient to
make an activity a compensable service, then the time
that a professional spends at a hearing defending his or
her fees would also be compensable. After all, the statute
permits a court to award compensation only after "a hearing" with respect to the issue. §330(a)(1). And there is no
such requirement for most attorneys, who simply bill their
clients and are paid their .fees. But the majority does not
believe that preparing for or appearing at such a hearing—an integral part of fee-defense work—is compensable.
The majority simply cannot reconcile its narrow interpretation of "reasonable compensation" with §330(a)(6)'s
provision for fee-application preparation fees.
In my view, the majority is wrong to distinguish between the costs of fee preparation and the costs of fee
litigation. C£ Jean, 496 U. S., at 162("We find no textual
or logical argument for treating ... differently a party's
preparation of a fee application and its ensuing efforts to
support that same application"). And the majority should
not distinguish between the compensability of fee litigation under the Equal Access to Justice Act and fee litigation under the Bankruptcy Code. Its decision to do so
creates anomalies and undermines the basic purpose of
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the Bankruptcy Code's fee award provision.
For these reasons, I respectfully dissent.

