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BACKGROUND
In late 2013, ABC Corporation (“ABC”)
December 31, 2013, ABC dissolved under state law.
Company (“ABC Holdings”), the sole shareholder
voluntary Chapter 7 proceeding, and the Bankruptcy
“Trustee”) to administer the bankruptcy estate.

wound down its operations, and on
On December 31, 2014, ABC Holdings
of ABC, caused ABC to commence a
Court appointed a Chapter 7 trustee (the

At the time of the bankruptcy filing, ABC’s only liabilities were comprised of breach of
warranty claims arising from ABC’s manufacture of widgets. ABC Holdings was a co-defendant
in the breach of warranty litigation and, prior to the bankruptcy filing, engaged counsel to defend
both ABC and ABC Holdings in the litigation. Both before and after the bankruptcy filing,
defense counsel communicated regularly with ABC Holdings regarding the defense. After its
dissolution, ABC had no officers, directors or employees and therefore did not participate in
communications with defense counsel.
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RIGHTS OF TRUSTEE TO FILES OF DEFENSE COUNSEL
(ATTORNEY-CLIENT PRIVILEGE AND CO-CLIENT PRIVILEGE)
After being appointed, the Trustee requested from ABC Holdings and defense counsel
copies of their litigation files, including all correspondence between ABC Holdings and defense
counsel. The Trustee also requested that he be included in discussions between ABC Holdings
and defense counsel regarding the defense of the litigation.
ABC Holdings and defense counsel provided the Trustee with copies of all pleadings and
discovery but refused to allow the Trustee to have access to communications between them.
 Is ABC able to assert the attorney-client privilege after its dissolution?
 To what extent is the Trustee entitled to see the requested correspondence?
 The following types of documents exist. Is the Trustee entitled to see them?
 Correspondence between ABC Holdings and defense counsel created prior
to ABC's dissolution? Correspondence created after ABC’s dissolution
but before the bankruptcy filing? Correspondence created after ABC’s
bankruptcy filing?
 Memoranda to ABC Holdings’ board, which was identical to ABC’s
board, analyzing a potential bankruptcy filing for ABC? Memoranda
prepared after the bankruptcy filing?
 Memoranda to ABC Holdings’ board analyzing the merits of the breach of
warranty claims and discussing a settlement strategy? Memoranda
prepared after litigation was commenced?
 Correspondence from a board member to a friend, who is an attorney but
not engaged in connection with the litigation, asking for advice?
 Emails attaching documents with only “See attached” in the emails?
 Does the analysis change if the ABC Trustee asserts claims against ABC
Holdings?
 Is the Trustee able to use the documents obtained under the co-client exception as
hearing and trial exhibits? What if ABC Holdings, the co-client, objects?
 Is the Trustee able to share the documents obtained under the co-client exception
with creditors of the bankruptcy estate, the U.S Trustee or other parties in
interest? What if ABC Holdings, the co-client, objects?
 Is the Trustee entitled to participate in future discussions between ABC Holdings
and defense counsel?
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RIGHTS OF TRUSTEE TO FILES OF
DEFENSE COUNSEL (WORK PRODUCT DOCTRINE)
The Trustee requested from ABC Holdings and defense counsel copies of all work
product, including attorney notes, research memoranda and draft documents.
 Is ABC able to assert the work product doctrine after its dissolution?
 To what extent is the Trustee entitled to see the requested documents?
 The following types of documents exist. Is the Trustee entitled to see them?
 Documents created prior to ABC's dissolution regarding the breach of
warranty claims? Documents created after ABC's dissolution but before
its bankruptcy filing? Documents created after ABC's bankruptcy filing?
 Emails that one of the defense counsel would send himself regarding
telephone conversations with representatives of ABC Holdings and
questions, concerns and issues that arose throughout the proceedings?
 Drafts of pleadings prepared by defense counsel?
 File memoranda regarding litigation strategy, reserves for the litigation
and potential settlement ranges prepared before the litigation was
commenced? Memoranda prepared after litigation was commenced?
Memoranda prepared after the bankruptcy filing?
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RIGHTS OF TRUSTEE TO FILES OF
FINANCIAL ADVISOR (AGENT COMMUNICATIONS)
ABC Holdings engaged a financial advisor to assist in the wind-down of ABC, sale of
certain non-core product lines and consolidation of core product lines.
The Trustee requested from the financial advisor a copy of its files, including all
correspondence between ABC Holdings and the financial advisor. ABC Holdings objected.
 To what extent is the Trustee entitled to see the requested documents?
 The following types of documents exist. Is the Trustee entitled to see them?
 Correspondence and other documents created prior to ABC's dissolution?
 Correspondence and other documents created after ABC's dissolution?
 Correspondence and other documents created after ABC's bankruptcy
filing?
 Correspondence seeking business advice?
 Is the Trustee entitled to participate in future discussions between ABC Holdings
and the financial advisor?

1294045.2 08/10/2015

-55

RIGHTS OF TRUSTEE TO DOCUMENTS OF
CO-DEFENDANTS (COMMON INTEREST PRIVILEGE)
The Trustee sued ABC Holdings and ABC’s former CEO for breach of fiduciary duty
and avoidance and recovery of fraudulent transfers. ABC Holdings and ABC’s former CEO
engaged separate counsel. Six months into the litigation, ABC Holdings, ABC’s former CEO
and their counsel executed a joint defense agreement.
The Trustee requested copies of correspondence between ABC Holdings and its counsel,
on the one hand, and ABC’s former CEO and his counsel, on the other hand. ABC Holdings and
ABC’s former CEO objected.
 To what extent is the Trustee entitled to see the requested documents?
 The following types of documents exist. Is the Trustee entitled to see them?
 Correspondence between ABC Holdings and ABC’s former CEO that was
created before the Trustee filed his lawsuit?
 Correspondence between ABC Holdings and ABC’s former CEO that was
created after the Trustee filed his lawsuit but before execution of the joint
defense agreement?
 Correspondence between ABC Holdings and ABC’s former CEO that was
created after execution of the joint defense agreement?
 Is the Trustee entitled to see a copy of the joint defense agreement?
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RIGHTS OF TRUSTEE TO DOCUMENTS OF
ABC’S FORMER CEO (FIFTH AMENDMENT PRIVILEGE)
The Trustee has alluded to potential criminal activity by ABC’s former CEO.
The Trustee requested copies of all documents in the possession, custody and control of
ABC’s former CEO relating to the operations and business of ABC. The former CEO asserted
his Fifth Amendment privilege and refused to produce any documents.
 To what extent is the Trustee entitled to see the requested documents?
 Does the analysis change if the U.S. Attorney begins to investigate ABC’s former
CEO and his alleged criminal activity?
 Does the analysis change if the U.S. Attorney files charges against ABC’s former
CEO?
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ATTORNEY-CLIENT PRIVILEGE
The Restatement (Third) of the Law Governing Lawyers § 68 (2000) sets forth the
following four elements for an attorney-client privilege to exist.
1.

2.

A communication;
a.

First, there must be a communication, either oral or written. Silence can
be deemed a communication. See, e.g., United States v. White, 970 F.2d
328 (7th Cir. 1992) (failure to disclose assets in documents tendered to a
bankruptcy attorney can be introduced into evidence in the prosecution of
the clients for bankruptcy fraud based on concealing assets).

b.

The privilege protects only the content of the communication. It does not
immunize the facts communicated, if those facts can be learned elsewhere
outside the privileged communication. Information that is publicly known
cannot be made privileged merely by being communicated to an attorney.
However, the communication seeking legal advice is protected even if the
underlying information may be available through other sources.

c.

Documents transmitted to an attorney are privileged only if transmitted for
the purpose of seeking legal advice based on those documents.

made between privileged persons;
a.

“Privileged persons” include:
i.

The client;
A privilege may be asserted by a corporation or other organization.
There are two tests for identifying employees to whom a privilege
may exist – the control group test and the subject matter test.

ii.

The client’s attorney;
The client’s attorney must be a lawyer and acting as a lawyer in
relation to the client. Formal retention of the attorney is not
necessary for a privilege to apply, but it is necessary to establish
that an attorney-client relationship existed or that the parties
intended to establish such a relationship.

iii.

Communicating agents of either the client or the attorney; and
As long as the client reasonably expects the agent to keep the
communication confidential from third parties, a privilege exists.

iv.
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Agents of the attorney for purposes of the representation and who
may assist the attorney in providing legal advice.
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The attorney’s agent must further the provision of legal services
and cannot detract from the confidential nature of the relationship.

3.

b.

A privilege that attaches to a communication is not lost by virtue of being
communicated among multiple attorneys for a given client. Similarly, an
attorney may communicate with multiple clients without waiving a
privilege.

c.

The subjective belief of the client that he is consulting an attorney
governs. If the client understands that an attorney is acting in some other
capacity, then no attorney-client relationship is formed.

d.

Objective indicia of a privileged relationship can be considered such as an
express or implied agreement and overt actions taken or legal advice given
on behalf of the purported client.

in confidence;
a.

The communication must be confidential when made, and the client must
expect confidentiality to be maintained. The communication must be
made with no intention that it be revealed to third parties. The client may
expressly state expectation of confidentiality, or the attorney may
reasonably conclude that the communication was intended to be
maintained in confidence. If the communication was made with the
intention that it be kept confidential but was not, in fact, kept confidential,
a waiver has occurred.

b.

Information learned outside the attorney-client relationship or from other
non-client sources is not privileged, but information that the attorney
learned from the client, in a confidential communication, is privileged.

c.

If a third party, who is not an agent of the attorney, is present during the
communication, the privilege is destroyed. For example, the presence of
family members or friends, absent another applicable privilege (such as
the spousal privilege), destroys the privilege.

d.

The common interest privilege is an exception to third-party rule –
privileged communications shared among and within a group of people
who share a common interest will be deemed to have been made in
confidence and will be privileged.
The common interest privilege applies when the attorney-client privileged
communication is made in the course and for the advancement of a matter
of common interest, is made to develop or further that effort; and has not
been divested of the privilege through waiver.
A common interest exists if the nature of both parties’ interests is identical
or near identical (as opposed to similar); the nature of the common interest
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is legal, not solely commercial; and the communication was shared with
the attorney of the member of the community of interest. See, e.g., In re
Teleglobe Commc’ns Corp., 493 F.3d 345, 364-65 (3d Cir. 2007).
4.

for the purpose of seeking, obtaining, or providing legal assistance to the client.
a.

Would the communication have been made “but for” the fact that legal
advice was sought? The seminal case on this element is Upjohn Co. v.
United States, 449 U.S. 383 (1981). An implicit request for legal advice is
sufficient.

b.

Acts by an attorney on behalf of a client are not privileged if no legal
advice is sought or given. Diversified Indus., Inc. v. Meredith, 572 F.2d
596, 603 (8th Cir. 1978).

c.

Communications made to an attorney by a client for the purpose of
seeking business advice or business judgment are not privileged. United
States v. International Bus. Machs. Corp., 66 F.R.D. 206, 212-13
(S.D.N.Y. 1974). Legal advice cannot be incidental to the business issues
discussed.

Stated another way, the attorney-client privilege applies if:
(1)

the asserted holder of the privilege is or sought to become a client;

(2)

the person to whom the communication was made is a member of the bar of a
court, or his subordinate, and in connection with this communication is acting as a
lawyer;

(3)

the communication relates to a fact of which the attorney was informed (a) by his
client, (b) without the presence of strangers, (c) for the purpose of securing
primarily either an opinion on law, legal services or assistance in some legal
proceeding, and not (d) for the purpose of committing a crime or tort; and

(4)

the privilege has been claimed, and not waived, by the client.

United States v. United Shoe Machinery Corp., 89 F. Supp. 357, 358-59 (D. Mass. 1950).
The client holds, controls, and asserts the privilege. See, e.g., Chirac v. Reinicker, 24
U.S. 280 (1826). For corporate clients, the corporation holds the privilege. See, e.g., United
States v. Aramony, 88 F.3d 1369, 1390 (4th Cir. 1996).
The privilege must be affirmatively raised, and it cannot have been previously waived.
One asserting the privilege must demonstrate its applicability. See, e.g., United States v.
Jones, 696 F.2d 1069, 1072 (4th Cir. 1982) (one asserting privilege must demonstrate attorneyclient relationship existed, particular communications at issue were privileged, and privilege was
not waived).
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ATTORNEY WORK-PRODUCT DOCTRINE
Federal Rule of Civil Procedure 26(b)(3) sets forth the following three (3) elements for
attorney work-product protection to exist.
1.

Documents and tangible things otherwise discoverable;
a. Rule 26 applies only to matters otherwise discoverable. Thus, if the matter is
privileged, the analysis ends. Moreover, the work-product doctrine does not
shield information from disclosure. Rather, it protects certain documents from
being turned over to the opposing party.
b. “Tangible things” includes written memoranda, photographs, diagrams,
drawings, computer generated data, correspondence, and briefs of attorneys.
Work-product protection also extends to conversations and non-tangible
matters. United States ex rel. [Redacted] v. [Redacted], 209 F.R.D. 475 (D.
Utah 2001) (rejecting argument that conversations between government and
realtors were not work product because they were not documents nor were
they tangible material).

2.

Prepared in anticipation of litigation or for trial; and
a. The threat of litigation;
i. Litigation contemplates proceedings in court or administrative tribunals in
which the parties have the right to cross-examine witnesses or to dispute,
by equivalent means, an opposing party’s presentation of proof. Workproduct protection does not extend to documents prepared for agency
filings or pursuant to government investigations. However, once an
investigation has begun, documents prepared thereafter may be accorded
protection. See Briggs & Stratton Corp. v. Concrete Sales & Servs., 174
F.R.D. 506, 509 (M.D. Ga. 1997).
ii. There must be a “substantial probability” that litigation will occur (i.e.,
real), and the threat of litigation must be imminent. Home Ins. Co. v.
Ballenger Corp., 74 F.R.D. 93, 101 (N.D. Ga. 1977). A lawsuit need not
have already been filed.
b. Motivational component—the document was prepared because of that threat.
i. Materials assembled in the ordinary course of business or for nonlitigation purposes are not protected. If there is an independent business
purpose for which the document would have been prepared even without
anticipated litigation, then the work-product doctrine should not apply.
See, e.g., In re OM Group Sec. Litig., 226 F.R.D. 579 (N.D. Ohio 2005)
(holding that report prepared by attorneys for public company’s audit
committee was not work-product protected since it led to a restatement of
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earnings and, although ensuing litigation was possible, such an
investigation would have been done for business reasons in all events).
ii. Additional indicia for determining whether a document was primarily
prepared “in anticipation of litigation”:
1. Designating documents as work-product protected is not
conclusive but helpful;
2. Participation of attorney in preparing the document is not
automatic protection but can be indicative that litigation was
expected to follow;
3. Commentary on ongoing litigation by an attorney likely to be
accorded protection;
4. Documents prepared in the ordinary course of business, even if
some litigation then results, are not work-product protected;
5. Dual purpose documents may be protected if one of the purposes is
litigation motivated, provided that the documents would not have
been created in substantially the same form absent the threat of
litigation;
6. Documents created to assure compliance with the law and
avoidance of litigation generally do not constitute “in anticipation
of litigation.”
3.

By or for another party or by or for that other party’s representative.
a. The work-product protection extends to documents prepared by agents of the
attorney or by representatives of the client. United States v. Nobles, 422 U.S.
225, 238-39 (1975). Everyone on the attorney’s staff may share the workproduct documents without violating the protection, provided the documents
will assist in the litigation. See Allendale Mut. Ins. Co. v. Bull Data Sys., 152
F.R.D. 132, 136 (N.D. Ill. 1993).
b. Protection depends on the motivation behind preparing the document, not on
the person who prepared it.
c. Documents subpoenaed from a third party are not likely considered work
product prepared in anticipation of the current litigation, even though they
could be work product of the third party. See Ricoh Co. Ltd. v. Aeroflex Inc.,
219 F.R.D. 66, 69 (S.D.N.Y. 2003).
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The attorney work-product protection is not absolute; rather, the protection is qualified.
Under federal law, work product may be discoverable upon balancing of two factors:
1.

Substantial need; and
a. If the information can be obtained by alternative means (e.g., by interviews,
depositions, third-party subpoenas), then the substantial need requirement is
not met. See, e.g., Hickman v. Taylor, 329 U.S. 495, 511 (1947) (“Where
relevant and non-privileged facts remain hidden in an attorney’s file and
where production of those facts is essential to the preparation of one’s case,
discovery may properly be had.”). The requesting party should demonstrate
due diligence in attempting to obtain the information from other sources.
b. One frequent situation in which substantial need is usually found involves
statements by witnesses who are no longer available to the adverse party (e.g.,
deceased or disappeared, beyond the court’s subpoena power, who asserts
privilege, has faulty memory, who is hostile). Substantial need can also exist
when the key witness is a child.
c. When the party places the attorney’s work product at issue, the protection is
waived. One cannot use the work-product protection simultaneously as a
sword and shield.

2.

Undue hardship in obtaining the material by alternative, less intrusive means.
a. Courts have required the requesting party to show no readily available
alternative means exist for obtaining the equivalent information. See APL
Corp. v. Aetna Cas. & Sur. Co., 91 F.R.D. 10, 14 (D. Md. 1980) (concluding
in a wrongful denial of claim action that the insurer’s claim file constituted
important evidence of insurer’s diligence in investigating the claim and any
good faith in denying said claim). But see Welch v. Regis Corp., No. 4:CV09-2437, 2011 WL 1485970 (M.D. Pa. Apr. 19, 2011) (protecting from
disclosure claims agent’s ‘notes’ as prepared by liability specialist who
investigated plaintiff’s alleged injury in view of potential lawsuit by plaintiff).
b. Undue hardship is generally not satisfied merely by showing that the
requesting party will undergo costly discovery, unless the additional cost is
truly prohibitive. But see Jarvis, Inc. v. AT&T, 84 F.R.D. 286, 293 (D. Colo.
1979) (“undue hardship” shown when plaintiff would have to depose 1,500
witnesses to obtain equivalent information as the material at issue).

To what extent “need” and “hardship” must be demonstrated varies according to the
nature of the material sought. The greatest protection—near absolute protection—is given to an
attorney’s mental opinions, trial strategy, and mental impressions. Such “opinion work product”
usually requires a showing beyond the substantial need or undue hardship test; rather, courts
have required that the mental impressions must be at issue in the case, and the need for such
material must be compelling.
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ATTORNEY-CLIENT PRIVILEGE—NOW YOU SEE IT, NOW YOU DON’T!
1.

Attorney-Client Privilege

a. Definition. The client’s right to refuse to disclose and to prevent any other person
from disclosing confidential communications between the client and the attorney.” BLACK’S
LAW DICTIONARY 1235 (8th ed. 2004) (“privilege—attorney-client privilege”).
b. Purpose. The purpose of the privilege is to encourage full and frank communications
between attorneys and their clients and thereby promote broader public interests in the
observance of law and administration of justice.
c. Policy. The privilege recognizes that sound legal advice or advocacy serves public
ends and that such advice or advocacy depends upon the lawyer being fully informed by the
client. Upjohn Co. v. United States, 449 U.S. 383, 389 (1981).
d. Attorney-Client Relationship. Ordinarily, whether an attorney-client relationship
exists is determined by whether the putative client’s belief that such a relationship existed was
objectively reasonable under all the circumstances. FDIC v. Ogden Corp., 202 F.3d 454, 463 (1st
Cir. 2000).
e. Coverage. The privilege protects only those communications made for the purpose of
securing legal advice or made in anticipation of litigation. Upjohn Co. v. United States, 449 U.S.
383, 394 (1981).
2.

Work-Product Rule

a. Definition. “Tangible material or its intangible equivalent—in unwritten or oral
form—that was either prepared by or for a lawyer or prepared for litigation, either planned or in
progress. . . . The term is also used to describe the products of a party’s investigation or
communications concerning the subject matter of a lawsuit if made (1) to assist in the
prosecution or defense of a pending suit, or (2) in reasonable anticipation of litigation.” BLACK’S
LAW DICTIONARY 1638 (8th ed. 2004).
b. Inquiry. The touchstone of the work-product inquiry is whether the discovery
demand is made “with the precise goal of learning what the opposing attorney’s thinking or
strategy may be.” SEC v. Morelli, 143 F.R.D. 42, 46–47 (S.D.N.Y.1992).
c. When disclosure of facts would effectively reveal the mental impressions or opinions
of an attorney, those facts have been protected from disclosure pursuant to the attorney work
product doctrine. Fiero Bros., Inc. v. Mishkin, 1999 WL 1747410 (S.D.N.Y.) (citing Shelton v.
Am. Motors Corp., 805 F.2d 1323, 1329 (8th Cir. 1986)).
d. Rule. FED. R. CIV. P. 26(b)(3) (Trial Preparation: Materials)
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(i)
A party may obtain discovery of documents and tangible . . . prepared in
anticipation of litigation or for trial by or for another party or by or for that other party’s
representative (including the other party’s attorney, consultant, surety, indemnitor, insurer, or
agent) only upon a showing that the party seeking discovery has substantial need of the materials
in the preparation of the party’s case and that the party is unable without undue hardship to
obtain the substantial equivalent of the materials by other means. In ordering discovery of such
materials when the required showing has been made, the court shall protect against disclosure of
the mental impressions, conclusions, opinions, or legal theories of an attorney or other
representative of a party concerning the litigation.
e. Coverage. Work product doctrine protects:
(i)
Material prepared by an attorney in preparation for trial. United States v.
Nobles, 422 U.S. 225, 238–39 (1975); In re Sw. Fla. Telecomms., 195 B.R. 504, 506 (Bankr.
M.D. Fla. 1996) (Paskay, J.) (holding that documents prepared by investigator in anticipation of
bankruptcy court litigation are protected).
(ii)
Documents created primarily to prepare for and assist in the defense or
prosecution of identifiable, specific lawsuit that is either pending or threatened. In re
Hillsborough Holdings Corp., 132 B.R. 479, 481 (Bankr. M.D. Fla. 1991) (citing In re
Hillsborough Holdings Corp., 118 B.R. 866, 870 (Bankr. M.D. Fla. 1990)
(iii) Reports of third parties made at the request of the attorney or the client where
the purpose of the report was to put into usable form as part of legal advice by attorney to the
client. United States v. Kovel, 296 F.2d 918, 920–21 (2d Cir. 1961).
(1) However, where the information is turned over to the third party for
reasons unrelated to seeking or rendering legal advice, the attorney-client privilege is waived.
Eglin Fed. Credit Union v. Cantor, 91 F.R.D. 414, 418 (N.D. Ga. 1981).
(iv)

Drafts of any reports required under Rule 26(a)(2).

(v)
Communication between a party’s attorney and any witness required to
provide a report under Rule 26(a)(2)(B).
(1) Exception: if communications (1) relate to compensation for the expert’s
study or testimony; (2) identify facts or data that the party’s attorney provided and were
considered in forming the expert’s opinions to be expressed; or (3) identify assumptions the
expert relied upon in forming the opinions to be expressed that were provided by the party’s
attorney. FED. R. CIV. P. 26(b)(4)(C).
(vi)
Facts or opinions held by an expert specially employed or retained in
anticipation of litigation or in preparation for trial and who is not expected to be called as a
witness.
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(1) Exception: (1) as provided under Rule 35(b); or (2) on showing
exceptional circumstances under which it is impracticable for the party to obtain facts or
opinions on the same subject by other means. FED. R. CIV. P. 26(b)(4)(D).
(vii) Mental impressions even if they have not been memorialized in a document.
SEC v. Gupta, 281 F.R.D. 169, 171 (S.D.N.Y. 2012).
f. Exclusions.
(i)
Documents that are prepared when no litigation is pending or impending at the
time of their preparation is not considered within the Work Product Rule.
(ii)
A lawyer’s mental impressions are not protected work product unless they
were made in anticipation of litigation. F.H. Krear & Co. v. 19 Named Trustees, 90 F.R.D. 102,
103–04 (S.D.N.Y. 1981).
g. Inadvertent Disclosure. A party who inadvertently produced information in
discovery subject to the protection of a claim of privilege or as trial-preparation material has
the right to have the information returned, sequestered, or destroyed upon notifying the part that
received the information of the claim and the basis for it. After being notified, a party must not
use or disclose the information until the claim is resolved, must take reasonable steps to retrieve
the information if the party disclosed it before being notified, and may promptly present the
information to the court under seal for a determination of the claim. The producing party must
preserve the information until the claim is resolved. FED. R. CIV. P. 26(b)(5)(B).
3.

Crime-Fraud Exception

a. Definition. There is no lawyer-client privilege when the services of a lawyer were
sought and obtained to enable or aid the client in committing a crime or fraud. FLA. STAT. §
90.502(4)(a).
b. Inquiry. The dispositive question is whether the attorney-client communications are
part of the client’s effort to commit a fraud or crime. First Union Nat’l Bank v. Turney, 824 So.
2d 172, 187 (Fla. 1st DCA 2001).
c. Burden. The party invoking the crime-fraud exception has the initial burden of
presenting a prima facie case that the crime-fraud exception exists. The burden then shifts to the
party asserting the attorney-client privilege to demonstrate by a preponderance of the evidence
that there is a reasonable explanation for the conduct in question. Am. Tobacco Co. v. State, 697
So. 2d 1249, 1256 (Fla. 4th DCA 1997).
(i)
It is up to the court to decide whether the explanation is sufficient to rebut the
evidence presented by the party invoking the crime-fraud exception. If the court accepts the
explanation, the privilege remains. Otherwise, the privilege is lost. BNP Paribas v. Wynne, 967
So. 2d 1065, 1067 (Fla. 4th DCA 2007).
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4.

Weintraub
a. Commodity Futures Trading Comm’n v. Weintraub, 471 U.S. 343, 348–49 (1985).
b. The authority to act on behalf of a corporation belongs to the officers and directors.

c. The authority to assert or waive the privilege passes to new managements when
control of the company passes to new management.
d. When a company is dissolved or defunct, there is no one left to assert (or waive) the
privilege.
e. The Weintraub court determined that a trustee is most analogous to management in
the bankruptcy context and thus that the trustee controls the privilege.
f. The trustee should control the privilege of an insolvent corporation because the
trustee is the “actor whose duties most closely resemble those of management.”
g. It is well-settled that the privilege applies to corporations as well as individuals and
that the purpose of the privilege is to promote full and frank communications between lawyers
and their clients.
h. A corporation cannot speak directly to its lawyers and thus cannot waive the privilege
when it is in their best interest.
i. Privilege protects the corporation, not the individual employees.
5.

Co-Client Exception

a. Definition. The co-client exception to the attorney-client privilege ordinarily holds
that where a lawyer represents two clients in the same case, communications between the lawyer
and one client are not confidential as to the other client. In re Ginn–LA St. Lucie, Ltd., 439 B.R.
801 (Bankr. S.D. Fla. 2010).
b. Application. The co-client exception applies regardless of whether both parties are
present when the communication is made. Transmark, USA, Inc. v. State Dep’t of Ins., 631 So.
2d 1112, 1116–17 (Fla. 1st DCA 1994).
c. Purpose. The purpose of the co-client exception is to: (1) prevent unjustifiable
inequality in access to information necessary to fairly resolve disputes that arise between parties
who were in the past joint clients; and (2) discourage abuses of fiduciary obligations and to
encourage parties to honor any legal duties they had to share information related to common
interests. Sky Valley Ltd. P’ship v. ATX Sky Valley, Ltd., 150 F.R.D. 648, 653 (N.D. Cal. 1993).
d. Co-Client Relationship. Courts are—regardless of the factors or test they employ—
primarily concerned with evaluating whether the party seeking to invoke the co-client exception
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had an objectively reasonable belief (under all of the circumstances) that it was a client. FDIC v.
Ogden Corp., 202 F.3d 454, 461–63 (1st Cir. 2000).
6.

Joint Defense Agreements

a. Definition. Co-defendants who enter into a joint defense agreement are represented
by independent counsel but agree to pursue a common defense strategy that necessitates the
exchange of confidential communications made during defense strategy sessions. United States
v. Almeida, 341 F.3d 1318, 1323–24 (11th Cir. 2003).
b. Application. To facilitate confidential exchanges of information between codefendants, the communications made during the joint defense strategy are privileged. Berlinger
v. Wells Fargo, N.A., No. 2:11-CV-459-FTM-29, 2013 WL 3866533, at *2 (M.D. Fla. July 26,
2013).
c. Policy. The attorney-client privilege must give way when necessary to promote an
important public policy, and enforcing a joint defense in bankruptcy (in some instances) could
offend public policy by thwarting a trustee’s statutory duty to investigate claims for the benefit
of creditors. In re Fundamental Long Term Care, Inc., 489 B.R. 451, 472–73 (Bankr. M.D. Fla.
2013) (relying on In re Ginn–LA St. Lucie, Ltd., 439 B.R. 801, 804–05 (Bankr. S.D. Fla. 2010)).
d. Authority. The Restatement (Third) of the Law Governing Lawyers (2000) provides
that joint-clients or co-clients may, by prior agreement, circumvent the well-established rule and
continue to shield information from one another in subsequent adverse litigation between them.
In re Ginn–LA St. Lucie, Ltd., 439 B.R. 801, 805 (Bankr. S.D. Fla. 2010).
e. In re Mirant, 326 B.R. 646 (Bankr. N.D. Tex. 2005)
(i)
In Mirant, the same law firm represented the debtor and its former parent in
connection with a transaction in which the parent divested itself of its interest in the debtor. The
parties had signed a “protocol for legal representation” prohibiting the parties from sharing
confidential information even if they later became adverse to each other.
(ii)
About two years after the transaction was closed, the debtor filed for Chapter
11 bankruptcy and sought documents relating to the transaction as part of its investigation into
potential claims against the former parent.
(iii) While acknowledging that the attorney-client privilege “was meant to foster
open communications between the attorney and client,” the Mirant court recognized that the
privilege must give way when necessary to promote an important public policy.
(iv)
According to the Mirant court, allowing the parent company to invoke the
attorney-client privilege to deny the debtor access to documents related to the corporate
transaction would thwart the goals of bankruptcy law. After all, the debtor was acting as a
fiduciary for the benefit of its creditors, so it was important for both the creditors and the public
that the parent company’s liability be thoroughly explored.
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7.

Common Interest Doctrine

a. Definition. The common interest doctrine protects the free flow of information
between attorneys and clients by providing that “clients and their respective attorneys sharing
common litigation interests may exchange information freely among themselves without fear
that by their exchange they will forfeit the protection of the [attorney-client] privilege.” In re
Indiantown Realty Partners Ltd. P’ship, 270 B.R. 532 (Bankr. S.D. Fla. 2001) (quoting Visual
Scene, Inc. v. Pilkington Bros., 508 So. 2d 437, 440 (Fla. 3d DCA 1987)).
b. Subsequent Litigation. While the general rule is that parties that share information
under the common interest doctrine cannot invoke the attorney-client privilege in subsequent
adverse litigation between them, if there are multiple members that share information, and only
two become adverse, the party seeking communications is entitled to all communications
between members with common interests—not just communications with the adverse party.
Ohio–Sealy Mattress Mfg. v. Kaplan, 90 F.R.D. 21, 29 (N.D. Ill. 1980).
c. Legal Interests. There is some dispute over how similar the interests must be for the
common interest doctrine to apply. Teleglobe USA, Inc. v. BCE, Inc. (In re Teleglobe Commc’ns
Corp.), 493 F.3d 345, 365 (3d Cir. 2007).
In Duplan Corp. v. Deering Milliken, Inc., the court suggested the legal
(i)
interests must be identical. 397 F. Supp. 1146 (D. S.C. 1974).
(ii)
The Restatement (Third) of the Law Governing Lawyers says the interests
“need not be entirely congruent.”
8.

Privilege Logs

a. Federal Rule of Civil Procedure 26(b)(5) requires that a privilege log sufficiently
describe the privileged documents so as to permit other parties, including the court, to assess the
applicability of the privilege. FED. R. CIV. P. 26(b)(5).
b. SEC v. Thrasher, 1996 WL 125661, at *1 (S.D.N.Y.1996).
(i)
In Thrasher, the SEC requested that the defendant produce all documents
reflecting any contacts between his attorneys and attorneys for other defendants in that case. Not
surprisingly, the defendant objected to the request based on the attorney-client privilege and
work-product doctrine. He also refused to provide a privilege log identifying each document
between his attorneys and the attorneys for the other defendants. Therefore, the Thrasher court
had to decide whether the defendant should be obligated to identify each document with
specificity on a privilege log.
(ii)
The Thrasher court initially recognized that a court may permit a party to
identify documents by category on a privilege log or otherwise limit disclosure where: (1) a
document-by-document listing would be unduly burdensome; and (2) the additional information
to be gleaned from a more detailed log would be of no material benefit to the discovering party
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in assessing whether the claim of privilege is well-grounded. In applying that standard, the
Thrasher court observed that the documents requested by the SEC were ordinarily covered by
the attorney-client and joint-defense privilege or work-product doctrine. On top of that, the
documents requested were voluminous, and the defendant was concerned that disclosure of the
pattern of his attorney’s consultations with other counsel might reveal some aspects of his
litigation strategy. By contrast, the SEC failed to explain any benefit from a document-bydocument log; it simply argued it was entitled to one.
(iii) Importantly, even though the Thrasher court ultimately determined it was
appropriate to limit the disclosure on the privilege log, it did not permit the defendant to forgo all
disclosure. The defendant’s attorney had already filed an affidavit attesting to the fact that all of
the documents in question reflected communications between defense attorneys and that all of
the documents had been kept confidential. In addition to that, the Thrasher court required the
defendant to further identify the following: (1) the time period encompassed by the documents;
(2) a listing of all the authors and recipients of the documents; and (3) a representation as to
whether all of the documents were prepared to assist in anticipated or pending litigation or
contained information between counsel and clients. Thus, Thrasher does not stand for the
proposition that a party should be permitted to forgo a privilege log simply because it is unduly
burdensome.
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JUDGE WILLIAMSON PRIVILEGE RULINGS
Case
2012 WL 4815321
(Bankr. M.D. Fla. Oct. 9, 2012)

Privilege
Ruling
Issues
AttorneyAbsent good cause, a defunct or
Client Privilege dissolved corporation no longer has
privilege to assert.
Even if defunct corporation had
privilege, trustee of defunct
corporation’s parent was the proper
party to assert or waive it.

489 B.R. 451
(Bankr. M.D. Fla. 2013)

AttorneyDebtor’s subsidiary was client of law
Client Privilege firm that defended subsidiary in statecourt actions even though the law firm
Work Product was retained by subsidiary’s former
Doctrine
parent, the former parent paid all of the
legal bills, and no one was around from
Co-Client
the subsidiary to communicate with the
Exception
lawyer.
Common
Interest
Exception
Joint Defense
Agreements

The purpose of the co-client exception is
to (i) prevent unjustifiable inequality in
access to information necessary to fairly
resolve disputes that arise between
parties who were in the past joint
clients; and (ii) to discourage abuses of
fiduciary obligations and to encourage
parties to honor any legal duties they
had to share information related to
common interests.

Facts
After former parent company sold
subsidiary, subsidiary became defunct.
Defunct subsidiary’s new corporate parent
was forced into involuntary bankruptcy,
and corporate parent’s trustee claimed
right to control defunct subsidiary’s
privilege.

After former corporate parent sold wholly
owned subsidiary, it continued to defend
itself and former subsidiary, which had
since become defunct, in wrongful death
litigation. When defunct subsidiary’s
parent was forced into involuntary
bankruptcy, the trustee for the corporate
parent claimed the right to
communications between the former
parent and counsel defending the former
parent and subsidiary under the co-client
exception to the attorney-client privilege.
The trustee claimed the communications
were necessary so that newly retained
counsel could continue defending defunct
subsidiary and to investigate potential
malpractice and other claims.
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In considering applicability of co-client
exception to attorney-client privilege,
courts do not limit their inquiry to
whether two people sought legal advice
from the same professional.
The test for determining whether a party
is entitled to invoke the co-client
exception is whether it would have been
reasonable, taking into account all of the
relevant circumstances, for the party
attempting to invoke the co-client
exception to have inferred that he or she
was in fact a “client” of the lawyer.
Trustee of Debtor’s subsidiary was
entitled to invoke co-client exception to
attorney client privilege to obtain
communications between law firms and
subsidiary’s former parent relating to
defense of state-court actions where (i)
former parent believed it was obligated
to defend the subsidiary under an
indemnification agreement; (ii) the
purported indemnification agreement
provided the subsidiary access to the
books and records relating to the
defense of the state-court actions; and
(iii) the interests of the parent and
subsidiary in the state-court actions
were identical.
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The common interest doctrine protects
the free flow of information between
attorneys and clients by providing that
“clients and their respective attorneys
sharing common litigation interests may
exchange information freely among
themselves without fear that by their
exchange they will forfeit the protection
of the [attorney-client] privilege.”
The common interest doctrine protected
communications between parties to a
settlement agreement (including the
former parent and subsidiary) from
being disclosed to third parties, but it
did not protect those communications
from disclosure to the subsidiary to the
extent they relate to the defense of the
state-court actions.
While the general rule is that parties
that share information under the
common interest doctrine cannot invoke
the attorney-client privilege in
subsequent adverse litigation between
them, if there are multiple members
that share information, and only two
become adverse, the party seeking
communications is entitled to all
communications between members
with common interests—not just
communications with the adverse party.
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Third party cannot rely on joint defense
agreement to deny debtor’s trustee
access to communications relating to
the defense of the state-court actions
because it would thwart the trustee’s
statutory duty to investigate potential
breach of fiduciary duty (and other)
claims against the former parent and the
law firms defending the former parent
and subsidiary.
The co-client exception and common
interest doctrine analysis governing the
attorney-client privilege applies with
equal force to the work product
doctrine.
“The purpose of shielding attorney work
product from disclosure is to protect
“the adversarial process by providing an
environment of privacy in which a
litigator may creatively develop
strategies, legal theories, and mental
impressions outside the ordinary realm
of federal discovery provisions, thereby
insuring that the litigator’s opponent is
unable to ride on the litigator’s wits.”
Florida law does not permit an attorney
to refuse to turn over files to a client
willing to pay for them.
An attorney cannot withhold documents
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against their former clients based on the
work product privilege.
493 B.R. 620
(Bankr. M.D. Fla. 2013)

AttorneyThe three factors the Court relied on in
Client Privilege holding that the trustee was entitled to
invoke the co-client exception—a
Co-Client
contractually based right of access to
Exception
information, the existence of a fiduciary
relationship, and a de minimis possibility
that a conflict would arise between the
clients—are proxies for whether (i) the
subsidiary reasonably believed under all
the circumstances it was a client of the
law firms defending it in the state-court
action; and (ii) the former parent had a
reasonable expectation that its
communications with counsel defending
the former parent and subsidiary in the
state-court actions would be
confidential.

Same as above.

Regardless of the factors or test they
employ, courts are primarily concerned
with evaluating whether the party
seeking to invoke the co-client exception
had an objectively reasonable belief
(under all of the circumstances) that it
was a client
Ordinarily, whether an attorney-client
relationship exists is determined by
whether the putative client’s belief that
such a relationship existed was
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objectively reasonable under all the
circumstances.
509 B.R. 387
(Bankr. M.D. Fla. 2014)

AttorneyThe party asserting the attorney-client
Client Privilege privilege bears the burden of proving its
applicability.
Work Product
Doctrine
Whether a witness’ credibility is an issue
for purposes of determining the
applicability of the attorney-client or
other privilege depends on the
circumstances.
Not all communications with or between
in-house counsel are protected under
the attorney-client privilege or work
product doctrine. Only those
communications made for the purpose
of securing legal advice or made in
anticipation of litigation are protected.

Former corporate parent (and later state
court receiver for corporate parent) hired
administrative services company to assist
with wrongful death litigation. In-house
counsel for administrative services
company had numerous internal
communications regarding wrongful death
litigation. Some of the communications
were intended to be communicated to
counsel defending the state-court
litigation. Other internal communications
were related to efforts to protect its own
interests (i.e., avoid successor liability for
wrongful death litigation).

While there has been some uncertainty
about the test courts should employ in
determining the applicability of the
attorney-client privilege in the corporate
context since Upjohn Co. v. United
States, there is no disagreement that a
communication must have been made
for the purpose of securing legal advice
for it to be privileged.
Party asserting privilege failed to
demonstrate how alleged privileged
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communications were made for the
purpose of securing legal advice.
Work product doctrine, while ordinarily
protecting materials prepared by or at
the direction of a lawyer, has been
construed to protect communications.
Courts have extended the work product
protection to mental impressions even if
they have not been memorialized in a
document
A lawyer’s mental impressions, however,
are not protected work product unless
they were made in anticipation of
litigation.
The Court refused to stay its privilege
ruling (i.e., that certain communications
were not protected by the attorneyclient privilege or work product
doctrine) pending appeal.
Ordinarily, a pre-trial order requiring a
party to disclose privileged
communications does not qualify for
immediate appeal under the collateral
order doctrine. An order requiring the
disclosure of potentially privileged
information is not “effectively
unreviewable” on appeal.
Deferring review until final judgment
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would not meaningfully reduce the
incentives for full and frank discussions
between a client and its counsel.
Collateral review of an order is not the
only remedy available to a party facing
an adverse privilege ruling. And sealing
an order would disserve the public’s
interest in open proceedings.
509 B.R. 956
(Bankr. M.D. Fla. 2014)

AttorneyTwo parties are not necessarily coClient Privilege clients—for purposes of invoking the coclient exception—simply because they
Work Product share the same lawyer.
Doctrine
A party is entitled to invoke the co-client
Co-Client
exception only where it would have
Exception
been reasonable—taking into account
the relevant circumstances—for the
Crime-Fraud person to infer it was, in fact, a client of
Exception
the lawyer.

Law firm represented buyer in one of two
linked stock sale agreements. Buyer had
law firm review sale documents for other
buyer. Law firm associate who had
concerns about the transaction
memorialized them in an e-mail he sent to
himself.

Trustee failed to demonstrate that
Debtor’s sole shareholder was client of
firm that closed stock purchase
agreement where the seller (which had
retained firm closing the stock purchase
agreement) had no obligation to provide
counsel to the Debtor’s sole shareholder
and firm merely reviewed sale
documents.
It is well known that the attorney-client
privilege does not protect
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communications made in furtherance of
a crime or fraud.
In order to avail itself of the crime-fraud
exception, the party seeking alleged
privileged communications must
demonstrate (i) a prima facie showing
that the Debtor’s shareholder was
engaged in (or planning) criminal or
fraudulent conduct when it sought legal
advice from the law firms; and (ii) that
the law firm’s assistance was obtained in
furtherance of the criminal or fraudulent
conduct.
Communications between two attorneys
at law firm about statements made at
closing of stock purchase agreement
cannot be privileged since those
statements were made in presence of a
third party.
A factual investigation by an attorney
constitutes the rendition of legal
services under United States v. Upjohn.
Simply memorializing thoughts in writing
in response to a communication from a
senior partner that a colleague has
potentially engaged in questionable
behavior does not convert otherwise
non-privileged communications into
privileged ones.
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515 B.R. 874
(Bankr. M.D. Fla. 2014)

AttorneyMemorandum drafted by attorney for
Client Privilege parent company remained privileged
even though it was sent to officer or
Co-Client
director of subsidiary where officer or
Exception
director served same role for parent
company.
Court generally presume that officer of
is wearing his or her “parent” hat when
acting for the parent.

Former corporate parent hired law firm to
analyze potential bankruptcy filing. Law
firm sent memorandum to directors of
parent company that happened to be
directors of former parent’s subsidiary.
Trustee of subsidiary’s current parent
wanted to discovery memorandum under
co-client exception to attorney-client
privilege.

Provision of joint defense agreement
purporting to prohibit one part from
using joint communications against
another was unenforceable in
bankruptcy because it would offend
public policy by thwarting chapter 7
trustee’s duties.

515 B.R. 857
(Bankr. M.D. Fla. 2014)

Co-Client
Exception

Party did not waive attorney-client
privilege by inadvertently producing
documents, particularly where party
objecting to each and every use of
privileged documents.
Co-client waived right to object to use of
co-client documents at trial in
subsequent adverse litigation where
documents were identified on witness
list and co-client failed to object.
Party who obtained documents under
co-client exception to attorney-client

Court permitted Chapter 7 trustee to
discover documents relating to the
defense of its wholly owned subsidiary in
state court wrongful death litigation under
the co-client exception to attorney-client
privilege. Under order permitting
discovery, Chapter 7 trustee was barred
from sharing documents with creditors
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privilege during discovery in subsequent
adverse litigation was entitled to use
those documents during trial.

who were the plaintiffs in the state court
litigation. Chapter 7 trustee later wanted
to use documents she discovered under
co-client exception during trial on various
avoidance and other claims in an
adversary proceeding. But the creditors
were co-plaintiffs, along with the trustee,
in the adversary proceeding
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