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TAB 1
Program Description
Madoff, Rothstein, Dreier, Adelphia . . . recent years have seen
dramatic numbers of debtors subject to parallel bankruptcy and
governmental asset forfeiture proceedings. This program overviews
forfeiture law, emphasizes complex tensions with bankruptcy law,
and highlights recent developments. Attendees will learn how
creditors assert claims against forfeited assets and recovery funds,
how judges navigate case management and communication among
criminal, regulatory, civil and bankruptcy proceedings, and how
holders of disparate interests coordinate toward common purposes.

NCBJ 2015: CLLA Program Materials, Bankruptcy & Forfeiture: Tab 1‐2

3

TAB 2
Speaker Biographies
Karen M. Gebbia, moderator
Professor Gebbia teaches business reorganization, bankruptcy, secured transactions, sales,
contracts, business associations, and other commercial transactions courses at Golden Gate
University School of Law in San Francisco. Previously, she was Professor of Law at the
University of Hawai`i School of Law. She has received several awards for excellence in
teaching. Her scholarship and speaking engagements focus on bankruptcy and commercial
law, including complex intersections between the Bankruptcy Code and other law.
Before joining academia, Professor Gebbia practiced corporate restructuring and commercial
transactions law for eleven years with Winston & Strawn and Nachman & Munitz. She
earned her B.A. in Political Science, magna cum laude, from Villanova University, and her J.D.,
cum laude, from Georgetown University Law Center.
Professor Gebbia is an active member of the American Bar Association Business Law
Section, where she has held a variety of leadership positions over the years. Currently, she
serves as Vice-Chair of the Business Law Section Publications Board, and as chair of the
Business Bankruptcy Committee Publications & Content Subcommittee. She has chaired the
Section’s Working Group on White Collar Crime, Asset Forfeiture and Business Bankruptcy since its
inception in 2010 (under the auspices of the Bankruptcy Court Structure and Insolvency
Practices Committee, with support from the Business Bankruptcy Committee).
Hon. Steven W. Rhodes
Steven Rhodes was a United States Bankruptcy Judge in the Eastern District of Michigan
(Detroit) for nearly 30 years until his retirement on February 18, 2015. He served as its chief
judge from 2002-2009. He was also appointed to the Bankruptcy Appellate Panel of the
Sixth Circuit from 1997-2004 and 2008-2011, serving as its chief judge from 2002-2004. He
was an Associate Editor of the American Bankruptcy Law Journal, published by the
National Conference of Bankruptcy Judges, from 1994-1996. In 1995, he was inducted as a
fellow of the American College of Bankruptcy. From 2002-2004, he was the Chair of the
National Conference of Bankruptcy Judges Endowment for Education. From 2005-2009,
he was Vice President for Research of the American Bankruptcy Institute and on its
Executive Committee. On April 3, 2009, the ABI awarded him its 2009 Distinguished
Service Award. He is also a co-author, with Kathy Bazoian Phelps, of “THE PONZI BOOK: A
LEGAL RESOURCE FOR UNRAVELING PONZI SCHEMES,” published by Matthew Bender
LexisNexis (March 2012). In July of 2013, the chief judge of the Sixth Circuit Court of
Appeals appointed him to preside over the bankruptcy case of the City of Detroit, the largest
municipal bankruptcy case ever filed, and he confirmed the City’s plan of adjustment in
November, 2014.
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Mark A. Redmiles
Mark A. Redmiles has served in a bankruptcy and financial litigation leadership capacity for
the Department of Justice for over thirteen years. Since 2012, he has been the Assistant
Director for Asset Recovery Staff with the Executive Office for U.S. Attorneys. Mr.
Redmiles provides executive leadership to the bankruptcy, asset forfeiture, and financial
litigation program areas and staff.
From 2002 to 2012, he was with the Executive Office for United States Trustees and was
Deputy Director for five of those years. Mr. Redmiles served as a consultant to the U.S.
Judicial Conference’s Advisory Committee on Bankruptcy Rules (Committee) from March
2005 to March 2012. On behalf of the Committee, he participated on working groups that
developed official bankruptcy forms to implement the means testing provisions and
bankruptcy rules to facilitate enhanced mortgage creditor claim disclosures. Mr. Redmiles
also participated on the Committee’s Bankruptcy Forms Modernization Project from
January 2008 to March 2012. Mr. Redmiles served on the 2011 Education Program Planning
Committee for the National Conference of Bankruptcy Judges.
Mr. Redmiles also is a Professorial Lecturer in Law at the George Washington School of
Law, where he teaches a Creditors’ Rights and Debtors’ Protection course.
Ronald R. Peterson
Ronald Peterson is a partner with Jenner & Block, where concentrates his practice in the
areas of commercial, insolvency and bankruptcy law. He primarily represents debtors,
trustees, creditors, committees, landlords and secured lenders in Chapter 11 cases in both
insolvency litigation and transactional issues, including corporate restructurings. He is a
member of the firm’s Bankruptcy, Workout and Corporate Reorganization; Bankruptcy
Litigation; Real Estate and Construction Litigation; and Corporate Finance Practices; and the
Real Estate Finance Litigation and Workout Task Force.
Mr. Peterson is a fellow of the American College of Bankruptcy and a member of the
American Bankruptcy Institute, Commercial Law League of America, the Business
Bankruptcy Committee of the Business Law Section, and the Bankruptcy Litigation
Committee of the Litigation Section of the American Bar Association. He is a Director of
the National Association of Bankruptcy Trustees and a member of INSOL (International
Association of Restructuring, Insolvency & Bankruptcy Professionals). Since 2003, Chambers
& Partners has named him one of the country’s leading lawyers in bankruptcy law. He is AV
Peer Review Rated, Martindale-Hubbell’s highest peer recognition for ethical standards and
legal ability. Mr. Peterson is a prolific lecturer and writer on bankruptcy and commercial law
issues.
Mr. Peterson has been a member of the panel of Chapter 7 Trustees for the Northern
District of Illinois, Eastern Division since 1987. He has presided over numerous complex
commercial cases, including Stotler & Co, the country’s 10th largest commodities house, and
Lancelot Investment, a $1.7 billion Ponzi scheme. Mr. Peterson has also served as examiner
in Robert Lund, a large real estate developer and the Chairman of the Creditors’ Committee
in Thomas J. Petters, a $3.5 billion Ponzi Scheme.
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TAB 3
Manuscript Excerpts from:
A GUIDE TO THE JUDICIAL MANAGEMENT OF
PARALLEL ASSET FORFEITURE AND INSOLVENCY
PROCEEDINGS (manuscript draft of July 1, 2015;
excerpts from Introduction and Chapters 1, 3, 5)
Editors:
Karen M. Gebbia
Lisa Hill Fenning
Co-Authors:
Jamie Dodge
Karen M. Gebbia
Henry Kevane
Mark Leipold
Sarah N. Welling
Adam Zimmerman
A product of the:
American Bar Association
Business Law Section
Committee on Bankruptcy Court Structure
and Insolvency Processes
Subcommittee on Asset Forfeiture and
Business Bankruptcy
Used with permission.
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INTRODUCTION
This Guidebook is the product of an interdisciplinary and interagency working group
that was organized under the auspices of the American Bar Association. Since 2010, the
group has been studying and seeking solutions for the recurring tensions between
governmental enforcement proceedings involving the forfeiture of a wrongdoer’s assets, on
the one hand, and insolvency proceedings that assert jurisdiction over the disposition of the
same assets, on the other hand. As a result of the working group’s report and
recommendations, in February 2014 the ABA adopted a resolution encouraging all of the
entities, agencies and courts agencies involved in overlapping forfeiture proceedings and
insolvency proceedings to develop protocols and work toward enactment of appropriate
legislative and rules changes to address these complex intersections.1
The challenges addressed here have arisen as the result of the rapid evolution of
forfeiture law and its perceived encroachment on traditional insolvency law. Neither
substantive nor procedural law has kept pace with this evolution. This Guidebook is
intended to assist the courts in identifying the regulatory schemes, parties, interests,
competing considerations and policies that are at stake, so as to assure fully informed
decision-making.

From the forfeiture side: Governmental agencies have the power

(indeed, often the duty) to apply forfeiture and disgorgement laws to seize
assets involved in a criminal enterprise or garnered by violation of
securities or other laws. The forfeiture laws contemplate that the seized
assets may be distributed, either through victim recovery funds or under
remission principles, to claimants (such as victims and innocent owners)
harmed by the underlying wrongful activity, or may be retained by law
enforcement agencies.

From the insolvency side: Seizure of assets often strips a person or
enterprise of essential funds necessary for daily existence. The targeted
entity or its creditors may seek the protection of the bankruptcy courts –
or, more rarely, other insolvency regimes – either as a proactive measure
before the seizure, or as a reactive measure after seizure. Insolvency law
generally applies entirely different entitlement and distributional
principles to the assets subject to the forfeiture proceedings, because
insolvency proceedings recognize the potentially senior or equal rights of
the targeted person’s trade and other creditors, and not just claims that
may be held by victims.
Thus, when these two legal schemes intersect, the government and bankruptcy estate
often battle over control and distribution of the same assets. These battles involve far more
than a mere procedural turf war. The divergent rules and policies governing forfeiture and
1

See Appendix A. A link to the full report and recommendation is included in Appendix I.
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insolvency may result in the exact same claimants receiving profoundly different
distributions depending upon which scheme is applied. Moreover, because there may be
only partial, rather than complete, overlap between the claimants and assets subject to each
proceeding, some claimants may receive distributions if forfeiture law is applied, but none if
insolvency law is applied, and vice versa.
Ultimately, statutory amendments or determinative judicial rulings will likely be
necessary to resolve the substantive conflicts between forfeiture law and insolvency law.
Even when (if) substantive legal changes do occur, the judges managing these cases will
continue to face complicated procedural coordination issues. The courts overseeing these
proceedings today and in the future have significant opportunities to manage their
intersections in ways that reduces litigation and conflict, and expedite and enhance
recoveries to injured persons. As elaborated herein, these judicial management strategies
include:
● early and carefully targeted status conferences;
● awareness of, and where appropriate means of encouraging
communication among the players in, the parallel proceedings;
● case management orders;
● inter-court communication;
● in appropriate cases, joint hearings between bankruptcy court judges, and
district court judges or other judges overseeing different cases in different
courts; and
● in appropriate cases, hearing and approval of coordination agreements
that settle procedural, evidentiary and substantive disputes, including with
respect to asset allocation and distribution.
Most of the cases address conflicts between forfeiture law and bankruptcy law, rather
than other types of insolvency proceedings, but the principles discussed are generally
applicable to proceedings involving multiple state courts, both federal and state courts, and
those in which cross-border implications arise. This Guidebook notes any significant
divergences where appropriate.

Additional background: A general overview of these tensions is available in an
FJC video titled Asset Forfeiture and Bankruptcy Case Coordination, available at Federal Judiciary
Channel (Jan. 16, 2014), https://www.youtube.com/watch?v=kQlPZLpg6HE&feature=c4overview&list=UUIcgGfaeUGYJSo7bLeUr1hw. Other useful background resources
include: Symposium, A Cross-Disciplinary Dialogue: White Collar Fraud, Asset Forfeiture, and
Bankruptcy, 42 Golden Gate L. Rev. 525 (2012); five articles in a BUSINESS LAW TODAY July
2012 mini-theme series titled Fraud and the Intersection Between Crime, Bankruptcy and Asset
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Forfeiture; and the report and recommendation supporting ABA Resolution 102A.2 Links to
these resources are included in Appendix G.

2 Portions of this Guidebook are adaptations or excerpts (without line by line citation) from the materials cited
in this paragraph. They are used with the permission of the co-authors of this Guidebook who also authored
the cited materials as noted.
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CHAPTER 1
1.1

ESSENTIAL TENSIONS BETWEEN ASSET FORFEITURE AND INSOLVENCY
Overview: Tensions Between Forfeiture and Insolvency Legal
Regimes3

Insolvency Proceeding: Any domestic or cross-border bankruptcy or

insolvency proceeding, including liquidation or reorganization under the
federal Bankruptcy Code, federal or state receiverships, assignments for the
benefit of creditors under state law, and liquidations under the Securities
Investor Protection Act.

Forfeiture Proceeding: Any criminal or civil asset forfeiture or

disgorgement proceeding by any governmental entity, including the U.S.
Department of Justice, Securities and Exchange Commission, or other
federal, state, territorial or foreign governmental entity.
Insolvency Proceedings and Forfeiture Proceedings share common traits that are
rarely found in traditional litigation. Each of these proceedings affects not only (i) the
parties to the cases, but also (ii) potentially dramatic amounts of property under the courts’
jurisdiction, and (iii) potentially large numbers of persons who claim entitlement to
distributions from that property under the complex distributive schemes established by
insolvency and forfeiture law.

**In essence, each of these proceedings includes a type of
collective enforcement scheme under which assets are gathered
and may be distributed to persons who are not the principal
parties to the litigation.**
These characteristics give rise to the principal tension points that the courts
managing these cases are likely to encounter:
First, one or more individuals and one or more business entities may simultaneously
be (i) the debtor(s) in an insolvency proceeding or bankruptcy case, (ii) the defendant(s) in a
criminal proceeding (under federal and / or state criminal law), (iii) the target(s) of a
regulatory enforcement proceeding (under federal and / or state law), and (iv) the
defendant(s) in civil actions seeking to enforce private rights, claims and causes of action (in
federal and / or state court), although civil actions are usually less of a problem, as they will
usually have been stayed by the filing of a bankruptcy case. Convicted fraudsters Bernard
Madoff, Thomas Petters and Marc Dreier are prominent recent examples.4 The type of
3

Key definitions will appear in text boxes throughout the Guidebook for ease of reference. They are also
included in Glossary I.
4 See Appendix C for summaries of these and other recent major cases involving parallel Forfeiture
Proceedings and Insolvency Proceedings
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insolvency proceeding at issue typically is a chapter 7 liquidation or a chapter 11
reorganization under the Bankruptcy Code, but may be a liquidation under the Securities
Investor Protection Act (as in Madoff), or a receivership.
Second, some or all of the property those persons or businesses own, control or have
an interest in may simultaneously be (i) subject to forfeiture or disgorgement, and (ii) within
the jurisdiction of the court overseeing the bankruptcy or other insolvency proceedings.
Third, the victim of an allegedly wrongful scheme may assert rights in the seized
property or seek distribution from different sources under distinct processes, including
bankruptcy or receivership, and legal or equitable principles of restitution, remission.
Fourth, because both types of proceeding determine distributions from a defined pot
of money or assets, due process requires special efforts to provide notice to all parties that
may have suffered injury or may hold a claim against the debtor or the assets. In this respect,
both types of proceedings share some attributes with class actions, in which paramount
importance is placed upon defining the scope and content of notices and the opportunity to
assert a claim or interest in some manner.

Claimant: An individual or entity seeking compensation or reimbursement
from assets that are subject either to a Forfeiture Proceeding or an
Insolvency Proceeding, or both, whether as a creditor, interest holder or
statutory Victim of an allegedly wrongful scheme.

Creditor: An individual or entity asserting a contractual or other claim

against the debtor in an insolvency proceeding. Claimants may also be
creditors, but not all Creditors are Claimants, as that term is used here.
Creditors include secured and unsecured lenders, trade creditors, contract
counterparties, tax authorities, and holders of tort claims, among others.

Debtor: An individual or entity that is the subject of an insolvency
proceeding.

Res or Assets: In Forfeiture Proceedings, the assets that have been

forfeited and that are under the court’s in rem jurisdiction or the control of
the enforcement agency. In Insolvency Proceedings, the assets that
constituted the property of the debtor on the date the petition was filed and
that are within the bankruptcy or insolvency court’s in rem jurisdiction.

Subject: An individual or entity that is the target of civil or criminal
enforcement proceedings and forfeiture.

Victim refers to individuals or entities that are directly and proximately

harmed as the result of the commission of an offense providing for
forfeiture, and that either have a statutory right to compensation as such,
or mayCLLA
be allowed
compensation
the discretion
of the governmental
NCBJ 2015:
Program
Materials, in
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1.1a Major Points of Conflict
Forfeiture Proceedings evolved independently from Insolvency Proceedings with
which they peacefully coexisted for many years. Only recently have their distinctive
enforcement schemes brought them in frequent conflict. Until the early 2000s, the
intersection between insolvency law and forfeiture law was relatively routine and noncontroversial, primarily because forfeiture was implemented in a relatively narrow range of
cases. Since 2006, however, two factors have escalated tensions between these systems: (i) a
dramatic expansion in the statutory authority for, and use of, forfeiture laws, and (ii)
increased law enforcement responsiveness to the victims’ rights movement, which has its
roots in the 1970s and has amplified the effect of the expansion of forfeiture law.
Today, the divergent legal regimes involved in Forfeiture Proceedings and
Insolvency Proceedings come into tension frequently. These conflicts present important
judicial case management challenges at three primary intersections: (i) stays and injunctions,
including whether the pendency of one case automatically stays action in another case; (ii)
coordination and communication, particularly in light of potentially divergent evidentiary
and procedural concerns; and (iii) conflicting substantive law and distributional priorities.
Developing a comprehensive coordination agreement should be a primary goal in managing
parallel cases.

Coordination agreement refers to a substantive agreement between the

governmental agency implementing forfeiture, on the one hand, and the
trustee overseeing the insolvency proceeding, on the other hand, regarding
which proceeding will receive what allocation of the designated property
and assets, including any causes of action the defendant / debtor may
hold against third parties under general law or insolvency law’s clawback
and avoidance powers.
1.1b Existence and Scope of Conflicting Stays
One or more of the courts overseeing these cases may be asked to consider whether
the pendency of any particular proceeding stays any of the other proceedings.
Bankruptcy automatic stay: The filing of a case under the Bankruptcy Code generally
stays civil actions – but not criminal and governmental regulatory actions – against the
debtor.
SIPC automatic stay: The filing by Securities Investor Protection Corporation (SIPC)
of an application for a protective decree with regard to any securities or commodities broker
subject to SIPC oversight halts any pending bankruptcy case until the Securities Investor
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Protection Act (SIPA) liquidation is completed. 15 U.S.C. §§ 78aaa et seq.; 11 U.S.C. §742.
Receivership stays: Unlike bankruptcy and SIPA cases, other federal or state insolvency
proceeding (such as a receivership or assignment for the benefit of creditors) do not
automatically stay civil actions. Nevertheless, the order appointing a receiver (or an assignee,
in jurisdictions in which assignments are court-based processes) often includes a provision
expressly staying other pending civil actions. A bankruptcy or SIPA stay will automatically
trump any receivership stay.
Effect on/of criminal proceedings: The pendency of a criminal prosecution does not
automatically stay any other proceeding against the defendant. Nor do any of the other types
of proceedings automatically stay criminal or police power regulatory proceedings. In the
interests of orderly process and in light of any Fifth Amendment rights asserted by the
defendant, one or more of the courts in parallel criminal, civil or insolvency proceedings may
be asked to impose a temporary stay or equitable injunction on the parties with respect to
one or more of the proceedings. Principles applicable to other types of parallel proceeding
stays, such as those employed in multi-district litigation will be instructive in these cases. See
MANUAL FOR COMPLEX LITIGATION, 4th ed., Chapter 20 (Federal Judicial Center).
1.1c Conflicting Evidentiary Rules and Standards of Proof
The courts may be required to consider whether inconsistent evidentiary rules and
standards, including with respect to preservation and sharing of evidence and burdens of
proof, affect coordination of the proceedings. Effective case management tends to be
complicated by the absence of definitive procedural rules, the need for communication
across courts, and uncertainty regarding whether the timing of the filings and stage of
progress in each may affect substantive results. The desire to establish inter-court
communication and address evidentiary and procedural tensions may warrant the entry of
coordinated case management orders as early as feasible in the parallel proceedings. These
issues are the focus of Chapters 4 and 5.

**To fashion a pragmatic solution in several large fraud cases,
judges in multiple federal courts have extrapolated from
existing rules in devising inter-judicial communication
channels and conducting joint hearings to consider case
management orders, coordination agreements, or both.**
1.1d

Conflicting Distributional Priorities

Substantive differences between insolvency law and forfeiture law often lead to
significant conflict regarding the treatment of the property and the Claimants. These
differences are less likely to raise significant tension with respect to the ultimate bodily
treatment of the debtor / defendant, whose punishment is within the ambit of criminal, not
insolvency, laws. The competing distributional schemes are discussed in more detail in
Chapters 2 and 3. The following discussion briefly summarizes these interactions.
Insolvency law and forfeiture law arose from different legal regimes to protect
NCBJ 2015: CLLA Program Materials, Bankruptcy & Forfeiture: Tab 1‐2
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different interests. The earliest incarnations of forfeiture law were narrowly drawn, and
limited to property used as an instrumentality of crime, such as a ship, vehicle or weapon.
Subsequently, forfeiture expanded to include proceeds of drug crimes.
In 2000, and again in 2006, Congress dramatically expanded federal criminal and civil
forfeiture to include a lengthy list of federal crimes and enforcement actions. Moreover,
doctrines such as “substitute property” and “relation back” vastly enlarge the universe of
property the government may seize. Consequently, the government now routinely seizes
billions of dollars worth of property as a mandatory component of many federal sentences
and enforcement actions. See, e.g., 18 U.S.C. §§ 981, 982, 1963; 21 U.S.C § 853; 28 U.S.C. §
2461.

Forfeiture Order: An order authorizing the government to seize identified
property that was involved in, facilitated, or is the proceeds of crime.

In addition to forfeiture, the SEC routinely requests (in judicial actions) or imposes
(in administrative actions) the equitable remedy of disgorgement which, while not expressly
provided by statute, recovers ill-gotten gains for the benefit of investors. See SEC Rules of
Practice and Rules on Fair Fund and Disgorgement Plans 600, 635, 1100 – 1106 (2006).
Separate from forfeiture and disgorgement, the government’s other enforcement
powers, such as incarceration, restitution, fines, penalties, and sanctions, primarily impact
insolvency proceedings in two ways: first, the government is allowed to continue to collect
criminal restitution despite a bankruptcy filing and, second, criminal restitution obligations
are usually not dischargeable in Insolvency Proceedings.5 The net effect means that the
debtor / defendant’s ability to repay other creditors may be sharply curtailed by the burden
of restitution payments. And, of course, incarceration may affect the debtor’s ability to earn
income to repay debts.
Nevertheless, restitution and fines do not directly affect the debtor’s assets as
forfeiture and disgorgement do. Nor do restitution and fines alter the allowance,
distributional priority, or payment of claims in the Insolvency Proceeding. Notably,
restitution payments may not serve to reduce the debtor’s debts to Creditors who are also
Victims. Rather, restitution and fines typically mandate that the convicted debtor-defendant
make payments to the Clerk of the Court (although enforcement mechanisms may be
invoked, such as mandatory tax refund transfers and the use of collection law to enforce
judgments by attachment of payment streams). The restitution order will direct the clerk of
the court in the particulars of a specific restoration or other use of the proceeds.
As elaborated in Chapter 3, even though Victims are not necessarily receiving a penny
from forfeiture and disgorgement, forfeiture and disgorgement enforcement proceedings
5 See, e.g., In re Robinson, 764 F.3d 554, 560 (6th Cir. 2014) (“Though the automatic stay prohibits the
enforcement of prepetition judgments against property of the estate, § 3613 allows the government to collect
criminal restitution despite ‘any other Federal law.’ This language overrides the application of § 362(a)’s various
stays, which distinguish among the debtor in personam, property of the debtor, and property of the estate.”).
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often divest (or seek to divest) the insolvency court of control over potentially substantial
amounts of the defendant’s property, which may profoundly affect recoveries under
traditional insolvency law regimes.
(i)

Typical distributional scheme in Forfeiture Proceedings

Forfeited property is distributed under flexible statutes that allow (but do not require)
the Attorney General (or other seizing agency) to distribute recoveries to Victims in
whatever fashion the Attorney General deems appropriate, after retaining recoveries for
distribution to governmental agencies that participated in the prosecution, enforcement, or
forfeiture (“equitable sharing”). See 18 USC 981(e)(6). 28 CFR § 9 (establishing regulations
governing remission).

Remission is the process under which the Attorney General may return
assets to owners, lienholders or victims who qualify under governmental
regulations and file appropriate petitions.

Restitution refers to court-ordered payments by the defendant, in lieu
of forfeiture, that are made to the Clerk of the Court, who then makes
distribution to the identified victims in the amounts ordered. DOJ
regulations and policies implement distributions.

Restoration is the process by which the United States Attorney may ask
the Attorney General to use forfeited funds to satisfy a restitution order,
if no other funds are available.

Forfeiture brings criminal and regulatory enforcement law into the realm of asset
collection and distribution in ways that dramatically alter the landscape for Claimants and
conflict with long-standing principles of insolvency law. The tensions between Insolvency
Proceedings and Forfeiture Proceedings have become particularly apparent in the context of
fraudulent financial investment and securities schemes that have spawned parallel criminal
prosecutions and bankruptcy cases.6 The potential for conflict is not limited to financial
fraud, however, but arises whenever the law permits forfeiture, including as a component of
virtually any federal criminal prosecution.7

6 See Appendix C for examples of prominent cases in which allegations of financial fraud have given rise to
both Insolvency Proceedings and Forfeiture Proceedings.
7 See Appendix B for a brief summary of the principal forfeiture statutes and rules. See also Selected Federal Asset
Forfeiture Statutes, Including Statutes Amended by the Trafficking Victims Protection Reauthorization Act, the Stop
Counterfeiting in Manufactured Goods Act, and the USA PATRIOT Improvement and Reauthorization Act, U.S. Dep’t of
Justice, Criminal Division, Asset Forfeiture and Money Laundering Section, May 2006,
http://www.justice.gov/criminal/foia/docs/afstats06.pdf ( consisting of a 219 page brochure of “select”
federal forfeiture statues).
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(ii)

General distribution scheme in Insolvency Proceedings

In any bankruptcy filing by a defendant under a criminal indictment or target of a
regulatory enforcement action, the Bankruptcy Code will treat the defendant / debtor, the
debtor’s property and the Claimants the same as in any other case, in accordance with
bankruptcy’s fundamental objectives. Commonly synthesized as the “twin pillars” of modern
bankruptcy law, these are: (i) the right to a “fresh start” for the “honest but unfortunate”
individual debtor or financial rehabilitation for the business debtor, and (ii) creditors’ rights
to restorative and distributive justice, expressed in terms of collective enforcement,
maximization of value, and equitable distribution.
The intersection between forfeiture and insolvency generally does not create tension
with respect to potential criminal or other regulatory sanctions against an individual
defendant / debtor. That is because the answers are relatively straightforward: on these
particular issues, the criminal system takes precedence over the bankruptcy system. If an
individual who is under criminal indictment files bankruptcy, the criminal prosecution or
regulatory enforcement action against the subject will generally be allowed to proceed to
judgment. If a monetary obligation results—whether for restitution, fine or penalty—it
becomes a claim in the bankruptcy case. Bankruptcy law denies discharge to the dishonest
debtor and / or a fraudulently incurred debts. See 11 U.S.C. §§ 362 (b)(I), 523(a)(2), (a)(4),
(c), 727, 1141(d).8

**Although the conflicting legal regimes may create little
tension regarding sanctions that may be imposed upon an
individual defendant, they clash in generally irreconcilable ways
with respect to the treatment of the property forfeited and the
Claimants seeking distributions.**
A criminal indictment against an individual defendant often triggers the collapse of
the defendant’s business enterprise. The enterprise might range from a single entity deeply
integrated in the crime (such as an investment entity that functioned as a Ponzi scheme), to a
network of legitimate businesses, each with its own operations and creditors. The business
enterprise might seek bankruptcy law protection in an effort to pay its legitimate creditors by
either liquidating or attempting to salvage and reorganize any remaining viable business.
Absent forfeiture, bankruptcy law embodies comprehensive processes for asset collection
(11 U.S.C. §§ 540 - 549), claims resolution (11 U.S.C. §§ 501-511), and distribution (11
U.S.C. §§ 727, 1129). These processes address the complex interactions among the diverse
interests affected by the collapse of the enterprise, including suppliers, customers, creditors,
owners, etc. Analogous, comprehensive processes define insolvency proceedings under other
federal, state, foreign, and international law.

**The substantive conflicts between Insolvency Proceedings and
See, e.g., In re Robinson, 764 F.3d 554, 560 (6th Cir. 2014) (“Though the automatic stay prohibits the
enforcement of prepetition judgments against property of the estate, § 3613 allows the government to collect
criminal restitution despite ‘any other Federal law.’ This language overrides the application of § 362(a)’s various
stays, which distinguish among the debtor in personam, property of the debtor, and property of the estate.”)

8
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Forfeiture Proceedings are readily apparent in their treatment
of the property and claimants at each stage of the proceedings:
gathering assets, determining claims and entitlements, and
making distributions. The courts overseeing these cases often
must make substantive determinations in the absence of settled
law. The most successful cases in this ill-defined environment
often emerge from the courts’ skillful implementation of case
management orders, and their active encouragement of intercourt and inter-agency coordination agreements.**
1.1e Conflicting Parallel Proceedings
A business that seeks to employ insolvency processes to wind down or reorganize
may first have to overcome the obstacles interposed by a governmental seizure of virtually
all of the business’s assets under the broad reach of forfeiture law, including doctrines such
as relation back and substitute property.
First, in a typical bankruptcy case, the Bankruptcy Code contemplates that all of the
debtor’s property will be gathered under the jurisdiction of the bankruptcy court for
equitable distribution. Similarly, receiverships and assignments for the benefit of creditors
may seek to assert control either over all of the debtor’s property for distribution to creditors
generally, or just over certain specific property that is subject to particular creditor claims for
distribution solely to satisfy those claims, with any remainder reverting to the debtor.
In contrast, forfeiture law applies only to property tied to the particular crime(s) of
conviction. Although in theory this may suggest a narrower subset of the defendant’s
property, the enlarged definition of crimes and proceedings for which forfeiture and
disgorgement are authorized, combined with broad concepts such as substitute property,
facilitating property, proceeds, and relation back, may result in broad forfeitures of virtually
all of the assets that otherwise might be administered in an Insolvency Proceeding.

Substitute property means a sum of money provided by a defendant and

accepted by the relevant agency in lieu of forfeitable property or a forfeitable
partial interest in otherwise non-forfeitable property.

Facilitating property means property used or involved in the commission
of the crime.

Proceeds means generally any property of any kind obtained directly or

indirectly as the result of the underlying offense, and any property traceable
thereto.
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Relation back property means property subject to forfeiture under the
relation back doctrine.

Relation back doctrine means that the title to forfeitable property vests in

the federal government at the time the crime is committed or at the time the
property is used to facilitate the crime. Because title vests in the
government at the time of the crime, anything that is done to the property
after that, whether by the defendant or a third party, does not change its
character—it is still the government’s property.

Forfeitable property means all of the property obtained as part of the

criminal enterprise, including all of the above types of property: proceeds,
substitute property, facilitating property, and relation back property.
In the case of fraud, for example, depending on the crimes charged (securities fraud,
mail fraud, wire fraud, etc.), the forfeitable property that was involved in, facilitated, or
constituted proceeds of the crime may include virtually all of the assets of the (possibly
legitimate) business. This is especially true in a Ponzi scheme where there arguably are few if
any “clean” assets.
Second, the Bankruptcy Code seeks to gather all of the debtor’s stakeholders in one
forum. Claimants generally cannot opt out of the bankruptcy process, and typically will be
bound by the discharge even if they decline to participate. See 11 U.S.C. §§ 524,1141 (2014).
Similarly, assignments for the benefit of creditors convey all assets and compel all creditor to
assert claims before a deadline, or forego any right to distribution from the assets held by the
assignee. Receiverships are more flexible and varied.

Assignments for the benefit of creditors (“ABCs”) are insolvency
proceedings governed by state law, rather than federal bankruptcy law, in
which the insolvent business assigns all of its assets to an assignee, who
liquidates the assets, gives notice to all creditors to file claims, and then
distributes the proceeds. Not all states authorize ABCs; some require that
they be judicially supervised, but others do not.
Receiverships are equitable state or federal proceedings in which a neutral
third party is appointed by the court to take possession and control of
assets or a business, reporting directly to the court. The scope and nature
of the receiver’s powers are defined by the receivership order. Most
commonly imposed as a remedy provided by the terms of a loan
agreement, receivers may also be appointed in aid of civil law enforcement
efforts or where the ownership or control of assets are disputed.
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Forfeiture law, in contrast, generally prohibits the government from distributing any
recoveries to any Claimant other than an owner, lienholder, or Victim whose injuries relate
directly to the specific crime(s) of conviction. The definition of Victim, however, often
excludes many legitimate and innocent Claimants who suffered harm from a business
collapse, such as suppliers, utilities, trade creditors, employees, and lenders who dealt with
what they perceived to be a legitimate business, yet who are excluded from recovery under
forfeiture principles.

**As discussed in Chapter 5, Coordination Agreements
generally cannot resolve the tensions created by a particular
statutory definition of “victim,” but can include terms designed
to ensure sharing of information among the proceedings toward
a comprehensive identification of all Claimants that may have
been injured directly or indirectly by the wrongful conduct or
that may have other valid claims against the defendant /
debtor.**
Third, after all of the assets and stakeholders have been brought together in the
bankruptcy forum, the Bankruptcy Code mandates distribution according to a carefully
constructed and detailed distribution scheme. See 11 U.S.C. §§ 726, 1129(a)-(b). In so doing,
it creates a policy-laden system of ratable distribution and priorities, including an “absolute
priority” scheme under which debt must be paid in full before equity takes a share
(analogous to the familiar notion that an insolvent entity may not distribute dividends to
shareholders when it is unable to pay creditors). Receiverships and assignments for the
benefit of creditors take a similar approach, although the receiver or assignee may have
greater flexibility in fashioning an equitable distribution. The distributive precepts of
Insolvency Proceedings may conflict with forfeiture law, however, because forfeited assets
may be distributed to Victims under priorities (or exclusivities) that differ markedly from the
distributions that would have been made in the Insolvency Proceeding.
Other distributive challenges that arise when Insolvency and Forfeiture Proceedings
interact include the need to ensure that systems are implemented to avoid double payment,
to address the treatment of Claimants who may be both entitled to distribution in one action
but subject to “clawback” recoveries in another action, and to consider whether Claimants
who are unable to await resolution of the proceedings may sell or assign their rights to
receive distribution.

Clawbacks refer to proceedings, generally initiated as part of a

bankruptcy case, in which the bankruptcy estate seeks to recover
payments made or property transferred by the debtor to a third party
prior to the bankruptcy filing. Clawbacks may be asserted on a
variety of theories under the Bankruptcy Code or state law.

Third, and quite strikingly, the indicted defendant’s own plea bargain may define both
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the crimes of conviction (and thereby the “Victims” eligible for restoration), and the
property that the defendant consents to have transferred to the government through
forfeiture. Given the motivations underlying both the government’s charging decision
(including prosecutorial efficiency) and the defendant’s plea bargain decision (possibly
including leniency in sentencing), neither the charging decision nor the plea bargain are likely
to consider the impact of these decisions on the business’s possibly legitimate creditors and
interest holders.

**As discussed in Chapter 5, coordination agreements may
include terms designed to settle a variety of distributive
challenges that arise in parallel proceedings, including which
assets will be distributed to which groups of Claimants or
Victims, and how the trustees or agencies overseeing
distribution might avoid duplicative payments. To the extent
the court is able to encourage the parties to settle as many
distributive conflicts as possible without litigation, the costs of
litigation that may reduce recoveries for all Claimants should
be reduced and recoveries should be enhanced and expedited.**
1.2 Types of Insolvency and Forfeiture Proceedings
Interactions between forfeiture and insolvency proceedings present especially
complex procedural, evidentiary and substantive challenges because the variety and breadth
of the underlying legal regimes engenders the potential for conflict between:
●

two comprehensive federal schemes (i.e., the Bankruptcy Code and either
federal criminal or civil forfeiture or disgorgement);

●

one comprehensive federal scheme (i.e., either the Bankruptcy Code or
federal forfeiture) and state law (e.g., state criminal forfeiture law or a state
insolvency proceeding such as a receivership or assignment for the benefit of
creditors);

●

domestic (federal or state law) insolvency and / or forfeiture law and crossborder forfeiture or insolvency law; or

●

two potentially conflicting state law schemes (forfeiture and insolvency)
either within or across states.

**The judges overseeing these cases might use this list as a
guide when questioning the parties at a status conference
regarding the potential existence of parallel proceedings,
including regarding the individual defendant, related businesses
and related individuals.**
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This section simply identifies the types of cases that may arise in parallel Insolvency
Proceedings and Forfeiture Proceedings, and the courts in which these cases might be
pending. Moreover, proceedings in each of these categories may be pending not only with
respect to an individual defendant, but potentially also with respect to related businesses and
related individuals.
1.2a Federal Court Criminal Cases
Title 18 of the United States Code embodies the federal criminal and penal code.
Federal criminal cases are largely governed by the Federal Rules of Criminal Procedure.
Forfeiture is available for a vast array of federal crimes, the most comprehensive (albeit still
not exhaustive) listings of which are set forth in 18 U.S.C. §§ 982, 1467, 1963, 2253. The
overall statutory framework of the principal forfeiture statutes and rules is briefly
summarized in Appendix B. See the DOJ Forfeiture Manual for further details.

DOJ Forfeiture Manual means the ASSET FORFEITURE POLICY MANUAL

(2008), published by the Asset Forfeiture and Money Laundering Section, of
the U.S. Department of Justice. This comprehensive guide for handling all
types of forfeiture cases will be frequently cited herein as a primary source
for further detailed information. It can be found at
http://www.justice.gov/criminal/foia/docs/2008policy-manual.pdf.
1.2b Federal Bankruptcy Cases
Title 11 of the United States Code embodies the federal Bankruptcy Code. Federal
bankruptcy cases are largely governed by the Federal Rules of Bankruptcy Procedure and the
Federal Rules of Civil Procedure.
Within a bankruptcy case, a variety of adversary proceedings may be filed. Adversary
proceedings are, in essence, individual lawsuits that arise under the Bankruptcy Code, or
arise in or relate to the main bankruptcy case. The federal district court for the district in
which the bankruptcy case is pending has the power to withdraw the entire bankruptcy case,
or one or more adversary proceedings in the bankruptcy case, to the district court. See 28
USC §§ 157, 1334 (2014). Even if the bankruptcy case or adversary is withdrawn by the
district court, however, the district court judge handling any bankruptcy matters may not be
the same judge who is handling the criminal case or other civil cases regarding the defendant
/ debtor. The related criminal or Forfeiture Proceedings may be pending in different states,
may be in different districts within a state, or may be assigned to different judges within the
same district.

** Insolvency adversary proceedings that seek to avoid and
recover distributions made prior to the bankruptcy filing may
have particularly significant ramifications in case coordination.
For example, it is common for the bankruptcy estate to seek to
recover Clawbacks from some of the very persons who seek
distributions in both the bankruptcy case, as Creditors or
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Interest Holders, and from victim asset recovery funds, as
Victims.**
1.2c SEC Enforcement Proceedings and Equity Receiverships
The SEC has a variety of enforcement mechanisms. Civil forfeiture for securities law
violations is implemented circuitously under the federal Criminal Code, through 18 USC §§
981, 983. Disgorgement of “ill-gotten gains” is an equitable remedy that may be
implemented administratively without judicial intervention unless its effect is determined to
be “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.”
See 5 U.S.C. § 706(2)(A).
Nevertheless, the SEC increasingly seeks disgorgement as a judicial remedy, often by
means of a federal equity receivership proceeding in federal district court. Appointment of a
receiver enables the SEC to assure that a neutral administrator retains control over assets
pending a court’s resolution of the underlying merits of the fraud or other charges or federal
statutory violations.
1.2d SIPC and Federal Regulatory Enforcement Proceedings
Stockbroker liquidations may be commenced in one of two ways: (i) in federal
district court under the Securities Investor Protection Act of 1970 (“SIPA”), 15 USC §§
78aaa, et seq. (2014), usually pursuant to an application for a protective decree brought by the
Securities Investor Protection Corporation (“SIPC”); or (ii) by a chapter 7 petition under
subchapter III (Stockbroker Liquidation) of chapter 7 of the Bankruptcy Code (11 U.S.C. §§
741 et seq). Generally, commencement of a SIPA proceeding is more likely, but a bankruptcy
filing by the debtor / broker usually ensues. The SIPA proceeding is usually thereupon
transferred to the federal bankruptcy court as an adversary proceeding (i.e., as a separate
matter denominated SIPC or SEC vs. Debtor).
1.2e General Federal Court Civil Cases
Other types of federal civil cases that may be interrupted by the filing of Insolvency
Proceedings or Forfeiture Proceedings include:
●

General civil cases brought under federal diversity jurisdiction, including the
full range of state law matters such as breach of contract, tort, etc.);

●

Receiverships to enforce Creditor rights under state law, if diversity or other
basis for jurisdiction exist; and

●

Federal question cases, such as copyright, patent or trademark infringement
cases.
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1.2f State Court Criminal Cases
The defendant may be subject to pending state law criminal prosecution, either
instead of or in addition to federal law criminal prosecution.
1.2g State Court Insolvency Cases
Receiverships are generally creatures of state law and are commenced in state court
unless diversity jurisdiction exists. The laws governing receiverships vary significantly from
state to state. (The National Conference of Commissioners of Uniform State Laws is in the
process of drafting a uniform law with respect to real estate receiverships for consideration
by the states.) Many receiverships solely enforce remedies by a lender against a specific
property that constitutes its collateral, such as income-producing real estate. Of concern
here, however, are receiverships that take over management of operating businesses and
substantially all of their assets, as to which many Creditors and Victims may assert claims.
State law governing assignments for the benefit of creditors also vary. Some states
permit non-judicial ABCs, such that no court record of such proceedings would be available.
1.2h State Law Regulatory Enforcement Proceedings
State law may provide enforcement mechanisms, such as for state securities laws
violations, civil fraud, or regulatory enforcement, through state Attorneys General. These
actions would be pending in state court. They may take the form of receiverships that seek
to displace fraudulent managers and take over the entire business while sorting through the
nature and extent of the fraudulent conduct and injuries to Victims. The appointment of a
state receiver does not, however, prevent either the business or the target individual from
filing a bankruptcy case, thereby halting the receivership proceedings. Typically, however,
the bankruptcy court will not permit the target of such state fraud proceedings to regain
control of the enterprise or its assets, and will instead appoint a trustee, sua sponte if
necessary.
1.2i Other State Court Civil Cases
Routine state law civil actions (such as breach of contract, tort, etc.) may be pending
against the individual defendant, related businesses and related individuals. Absent diversity
of citizenship, these actions would be pending in state court.
1.2j Cross-Border Cases
Cross-border cases may exist either when a foreign insolvency proceeding, forfeiture
criminal prosecution or foreign civil actions are pending with respect to defendants or
debtors who are also subject to domestic proceedings; or when a foreign proceeding is
pending ancillary to a domestic proceeding (for example, to enforce a domestic judgment, or
forfeit assets held abroad).
* * *
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Chapter 3 NOTE:
Chapter 3 contains a brief overview of asset forfeiture, as it interrelates with Insolvency
Proceedings. The reader is cautioned that this is a rapidly developing area of law. As of July
2015, the DOJ was in the process of reviewing its forfeiture practices, and a bill was pending
in Congress to modify forfeiture laws. For a comprehensive summary of forfeiture law in the
United States, see generally Dee Edgeworth, Asset Forfeiture: PRACTICE AND PROCEDURE IN
STATE AND FEDERAL COURTS (3d ed. 2014); Stefan Cassella, ASSET FORFEITURE LAW IN
THE UNITED STATES (2d ed. 2007).
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[excerpts from Chapter 3]

CHAPTER 3 STATUTORY FRAMEWORK: ASSET FORFEITURE
Co-Authored by Sarah Welling9

3.1 Overview and Historical Foundations
Historically, the federal government may seize assets using criminal forfeiture, civil
forfeiture, or administrative forfeiture powers, or by ordering disgorgement of ill-gotten
gains. Interaction between Forfeiture Proceedings and Insolvency Proceedings typically
arises in the context of federal criminal and civil forfeiture and disgorgement. This chapter
focuses on those powers and briefly overviews other forfeiture powers under federal and
state law. The implications in terms of intersections with Insolvency Proceedings are
generally the same.
Glossary II, set forth below, identifies the primary governmental agencies that may
be involved, provides their common acronyms, and explains their respective roles in
forfeiture and disgorgement proceedings. Of those agencies, the representatives the courts
are likely to encounter in coordinating parallel Forfeiture / Insolvency Proceedings are
identified in this Chapter. Other agencies operate in the background, outside of the court
proceedings.
3.2 Forfeiture Methods and Policies
Governmental authority to seize assets under principles of forfeiture (criminal and
civil) and disgorgement (administrative) generally* arises by statute (elaborated below;
*disgorgement is designated by the SEC as an equitable proceeding), and is implemented
primarily through the Federal Rules of Criminal and Civil Procedure.
To supplement the statutory rules, the Department of Justice (DOJ) has developed
the DOJ Forfeiture Manual that elaborates the methods, processes and policies the DOJ
employs in implementing forfeiture.10 This manual applies to both civil and criminal
forfeitures. DOJ Forfeiture Manual, Chap. 1, Sec. I.A.
In general, the DOJ Asset Forfeiture Program (the “Forfeiture Program”) encompasses
the seizure and forfeiture of assets that represent the proceeds of, or were used to facilitate
federal crimes. The Forfeiture Program focuses upon removing the proceeds of crime and
other assets relied upon by criminals and their associates to perpetuate their criminal activity
Chapter 3 is largely an adaptation of Sarah J. Welling & Jane Lyle Hord, Friction in Reconciling Criminal
Forfeiture and Bankruptcy: The Criminal Forfeiture Part, 42 GOLDEN GATE L. REV. 551 (2012)
10 The 2008 version of the DOJ Forfeiture Manual replaces and supersedes all previous versions and
all Policy Directives and Interim Legal Advice Memoranda issued prior to October 2007. A link to
the manual is found in Appendix I. Topics that require extended treatment are addressed at length in
other stand-alone publications issued by DOJ. See, e.g., A GUIDE TO THE COLLECTION OF
CRIMINAL FORFEITURE MONEY JUDGMENTS (2005); A GUIDE TO INTERLOCUTORY SALES AND
EXPEDITED SETTLEMENTS (2003), and FINANCIAL INVESTIGATIONS GUIDE (1998).
9
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against our society, with the goal of disrupting and dismantling criminal organizations.11
The asset forfeiture process involves a number of key steps, including necessary
planning in advance of the seizure, seizing and taking custody of the asset, notifying
interested parties, addressing any claims and petitions, and equitable sharing with state and
local law enforcement agencies.
3.2a Pre-Seizure Planning Common to Civil and Criminal Forfeiture
Convening the necessary agencies: The U.S. Attorney, or in administrative forfeiture cases,
the agent in charge of a field office, is responsible for ensuring that proper and timely preseizure planning occurs in the appropriate asset forfeiture cases within that federal judicial
district. All pre-seizure planning meetings will include, at a minimum, as applicable, the
Assistant U.S. Attorney or investigative agent in charge of the forfeiture matter (and, if
applicable, the Assistant U.S. Attorney in charge of the related criminal matter), investigative
agents, and the appropriate U.S. Marshals Service representative (which should include a
representative from the district where the property is to be seized if different than the
district where the action is to be filed). A federal regulatory agency representative will also
attend in forfeiture cases arising under the Financial Institutions Reform, Recovery, and
Enforcement Act of 1989, 12 U.S.C. §§ 1833a, et seq. (“FIRREA”). For asset forfeiture cases
involving more than one federal judicial district, the U.S. Attorney instituting the forfeiture
action has the primary responsibility to ensure that all Forfeiture Program participants are
notified, and that proper and timely pre-seizure planning occurs in those districts where
assets will be seized as a result of that asset forfeiture matter. Title 9 USAM §111.000 et. seq.
3.2b Criminal Forfeiture

Criminal forfeiture is an additional penalty sought as a part of a

criminal prosecution of a defendant. By definition, it is necessarily
accomplished by judicial process.
Criminal forfeiture is an additional penalty that allows the government to take
property from convicted defendants as part of the sentence imposed after conviction. If the
government intends to seek criminal forfeiture as an additional in personam (against the
person) remedy, it must provide express notice of its intention to seek forfeiture of the
property used or derived from the crime. Criminal forfeiture may be imposed on defendants
only after they are convicted of an authorizing substantive crime. Thus, it is another part of
the sentence rather than a separate charge in itself.
Ultimately, forfeiture is a jury decision: if the defendant is convicted on the
underlying crime or crimes, the forfeiture count is then submitted to the jury. The jury must
make predicate factual findings in order to impose forfeiture. If the jury decides to impose
forfeiture, the judge has no discretion to overrule the jury. If the jury finds the property
forfeitable, the court issues an order of forfeiture. Any property seized pursuant to the order
may be distributed, at the discretion of the lead governmental agency, among Victims and
11

See DOJ Asset Forfeiture Program, http://www.justice.gov/jmd/afp/index.html.
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other governmental agencies based upon the guiding principles set forth in A Guide to
Equitable Sharing of Federally Forfeited Property for State and Local Law Enforcement Agencies (1994),
published by DOJ (the “Equitable Sharing Manual”).12
Federal criminal forfeiture is authorized principally by three statutes, containing
similar forfeiture provisions:
●

The Controlled Substances Act of 1970, 21 U.S.C. §§801, et seq. (“CSA”)

●

The Racketeer Influenced and Corrupt Organizations Act of 1970, 18 U.S.C.
§§1961, et seq. (“RICO”); and

●

and the general criminal forfeiture statutes, 18 U.S.C. §982, 21 U.S.C. § 853.

Adopted at the same time, the CSA and the RICO forfeiture provisions are identical
in many ways. Accordingly, courts often find authority under one persuasive for the other.
Money laundering has been more recently added to the list, but its provisions substantially
parrot the other forfeiture statutes. See 18 U.S.C. §§1956, et seq.
Forfeitures under both the CSA and RICO, as well as the money laundering and
other recently added statutes, include an ancillary hearing that affords an opportunity for
third parties to assert their interest in the property. Once the interests of third parties are
addressed, the court issues a final forfeiture order.
3.2c Civil Forfeiture

Civil Forfeiture is either an in rem action against brought against the asset
itself, or an in personam remedy included as a part of a civil enforcement
action against a defendant. Like criminal forfeiture, civil forfeiture is
accomplished by judicial process.

In rem civil forfeiture: The classic form of civil judicial forfeiture is an in rem
(against the property) action brought against property used in the commission of a crime.
The property is the “defendant”; no criminal charge against the owner of record is necessary.
These cases have names like United States v. $6,976,934.65, Plus Interest Deposited into Royal
Bank of Scotland International, Account No. 2029-56141070, Held in the Name of Soulbury Ltd., and
Property Traceable Thereto. In these actions, the government is bringing a civil action against
the property directly, seeking to adjudicate all persons’ rights in the property, and the
government’s jurisdiction is based on its seizure of the property.
In personam civil forfeiture: Civil judicial forfeiture may also be sought as an equitable
remedy, addition to injunctive relief, in an in personam civil enforcement action against a

The Equitable Sharing Guide may be found at
http://www.justice.gov/jmd/afp/07federalforfeiture/.
12
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particular individual or entity, such as in cases involving SEC enforcement.13 Historically,
this form of forfeiture was initially framed as “restitution,” but more recently has been
treated as falling within the forfeiture ambit.14
Criminal and civil forfeiture not mutually exclusive: For many offenses, both civil and
criminal forfeiture are available. For example, 21 U.S.C. § 853(a)(1) authorizes the criminal
forfeiture of drug proceeds, whereas 21 U.S.C. § 881(a)(6) authorizes their civil forfeiture.
The government may elect to proceed under both types of forfeiture at the same time. Civil
forfeitures offer the distinct advantages of not requiring a criminal conviction and requiring
the lesser standard of proof: preponderance of the evidence versus beyond a reasonable
doubt. On the other hand, to prevail on a civil forfeiture, the government must more tightly
tie the property to the criminal activity.
General rules for civil forfeitures: The general rules for civil forfeiture are set forth in 18
U.S.C. §983, providing the “General Rules for Civil Forfeiture Proceedings.” This section
governs all “civil forfeiture statutes, except for bodies of law carved out of this section
pursuant to 18 U.S.C. §983(i).

Civil Forfeiture Statute means any provision of federal law providing for the
forfeiture of property other than as a sentence imposed upon conviction of a
criminal offense, except those listed in section 983(i). Excluded from this
definition and from the scope of section 983 are the following statutes:

Disgorgement:
judicial
mayother
alsoprovisions
be soughtofastitle
an 19;
equitable remedy, in
●
TitleCivil
19, Tariff
Actforfeiture
of 1930 and
●
●
●
●
●

Title 21 (21 U.S.C. §§301, et seq.), Federal Food, Drug, & Cosmetic Act;
Title 22 (22 U.S.C. §401), Section 1 of title VI of the Act of June 15, 1917;
Title 26, Internal Revenue Code of 1986;
Title 50 (50 U.S.C. App. 1, et seq.), Trading with the Enemy Act; or
Title 50 (50 U.S.C. §§1701, et seq.), Int’l Emergency Economic Powers Act

2000 CAFRA reforms: Civil forfeitures under Civil Forfeiture Statutes are subject to
the procedural and substantive reforms enacted as part of the Civil Asset Forfeiture Reform
Act of 2000 (“CAFRA”). 18 U.S.C. §§981 et seq. These were designed to ensure that the
civil forfeiture laws operate fairly, by shifting to the government a higher burden of proof,
eliminating cost bonds, and providing more effective review mechanisms for the property
owners. In 2012, the DOJ rules and regulations regarding seizure and forfeiture were
consolidated and updated to assure compliance with the CAFRA procedural reforms. See,
77 Fed. Reg. 177 (Sept. 12, 2012); 21 CFR Part 1316; 28 CFR Parts 8 and 9.
In the government’s favor, CAFRA added many additional offenses, including mail
and wire fraud, that had not previously given rise to forfeiture. In addition, CAFRA
13 See, e.g., SEC v. Wang, 944 F.2d 80, 85 (2d Cir. 1991) (“The disgorgement remedy approved in this
case is, by its very nature, an equitable remedy . . .”.)
14 See, e.g., SEC v. Texas Gulf Sulfur Co., 312 F. Supp. 77, 92-94 (S.D.N.Y. 1970); aff’d in part and rev’d in
part, 446 F.2d 1301, 1307-08 (2d Cir. 1971). See generally John. D. Ellsworth, Disgorgement in Securities
Fraud Actions Brought by the SEC, 1977 DUKE L. J. 641, 641-42 n.3 (1977).
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provides that criminal forfeiture is now authorized whenever civil forfeiture would be
available, ending inconsistencies among the various forfeiture statutes.
CAFRA’s principal additional protections for forfeiture claimants include the
following:
●

The government must show that the property is subject to forfeiture. The
government is not automatically entitled to forfeiture upon the filing of the
complaint. 18 U.S.C. §983(c).

●

The “cost bond” has been abolished. Claimants no longer have to post a
bond, usually 10% of the asset’s value, just to be able to contest the seizure.
18 U.S.C. §983(a).

●

Generally, proceedings to determine the underlying merits much commence
within 60 days after the seizure, preventing governmental stalling. Id.

●

Indigent claimants now may have a right to be provided with counsel. 18
U.S.C. §983(b). Other attorneys’ rights regarding payment have been
strengthened, making it much easier for claimants to obtain assistance of
counsel in forfeiture proceedings.

Use of civil versus criminal forfeiture: Until the year 2000 or so, the government used
criminal forfeiture less frequently than civil forfeiture because civil forfeiture actions were
easier for the government to win. In civil forfeiture actions, among other advantages, the
government’s burden of proof was lower (preponderance versus beyond a reasonable
doubt), the burden of persuasion shifted from the government to claimants, and claimants
had no privilege against self-incrimination or right to counsel. This balance shifted more
recently when, in 2000 and again in 2006, criminal forfeiture powers were expanded
dramatically such that the government now uses criminal forfeiture more frequently.

**Courts overseeing parallel proceedings today often encounter
cases that combine both criminal and civil forfeiture, as well as
administrative forfeiture and disgorgement, as governmental
agencies work in tandem to employ the tools they determine
will result in the broadest and most easily enforced asset
seizures.**
3.2d Administrative Forfeiture

Administrative Forfeiture is a statutory power to seize assets that is
exercised directly by governmental agencies, without judicial
involvement.

Administrative forfeiture is an in rem action that permits the federal seizing agency
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to forfeit the property without judicial involvement if the property owner does not contest
the forfeiture. The authority for a seizing agency to commence an administrative forfeiture
action is found in the Tariff Act of 1930, 19 U.S.C. § 1607. As provided in that statute,
property that may be subjected to administrative forfeiture includes: (i) merchandise that is
prohibited from importation; (ii) a conveyance used to import, transport, or store a
controlled substance; (iii) a monetary instrument; or (iv) other property that does not exceed
$500,000 in value. In general, properties subject to administrative forfeiture must be
forfeited administratively, unless one of the statutory exceptions applies.15
Expanded administrative powers: Before 1990, virtually all forfeitures of properties
valued at more than $100,000 were conducted judicially (through criminal or civil forfeiture).
In 1990, however, the law was amended to permit the administrative forfeiture of cash and
monetary instruments, without regard to value, and of other property up to a value of
$500,000. 19 U.S.C. § 1607. The legislative history of this law shows that Congress sought
to increase the speed and efficiency of uncontested forfeiture actions and has confidence in
the notice and other safeguards built into administrative forfeiture laws.
Enhanced civil protections lead to increased preference for administrative forfeiture: In response to
perceived abuses resulting from these relaxed standards, the CAFRA reforms were enacted,
as discussed above. Not surprisingly, these additional protections and procedural hurdles for
civil forfeitures favoring claimants have led to a governmental shift toward implementing
forfeitures administratively whenever possible, in which claimants have fewer rights,
specifically to avoid the demands of judicially monitored civil forfeitures.
SEC administrative “disgorgement: Administrative “disgorgement” is the equivalent nonjudicial forfeiture remedy that the SEC implements to remove ill-gotten gains from the target
of a securities law violation action. See, e.g., 15 U.S.C. §§77h-1(e), 78u-2e, -3(e). Unlike the
administrative forfeiture proceedings against the asset itself, however, disgorgement is
typically an additional remedy in an in personam type of SEC administrative proceeding
against an individual or entity. In contrast to the expanded use of CAFRA on the general
civil side, the SEC rarely elects to use administrative proceedings to seek disgorgement
where it expects the claims to be contested, instead submitting contested matters to court
determination.
3.3 Primary Players
Glossary II lists the principal governmental agencies that may be involved in a
forfeiture or disgorgement proceeding, and their respective roles. The following discussion
briefly identifies the primary governmental parties the courts overseeing parallel Forfeiture /
Insolvency Proceedings may expect to encounter in the parallel proceedings in court.
3.3a DOJ Criminal Division
The Asset Forfeiture and Money Laundering Section of DOJ’s Criminal Division
(“AFMLS”) is responsible for the coordination, direction, and general oversight of the DOJ
Forfeiture Program. AFMLS handles civil and criminal litigation, provides legal support to
15

DOJ Forfeiture Manual, Chap.2, Sec.1.A. at 51-2.

NCBJ 2015: CLLA Program Materials, Bankruptcy & Forfeiture: Tab 1‐2

31

the U.S. Attorneys' Offices, establishes policy and procedure, coordinates multi-district asset
seizures, administers equitable sharing of assets, acts on petitions for remission, coordinates
international forfeiture and sharing and develops training seminars for all levels of
government.
3.3b U.S. Attorneys
The U.S. Attorneys’ Offices (“USAOs”) are responsible for the prosecution in their
respective districts of both criminal and civil forfeiture actions against property used or
acquired during illegal activity.
3.3c U.S. Marshals Service
The U.S. Marshals Service (“USMS”) serves as the primary custodian of seized
property for the Forfeiture Program. USMS manages and disposes of the majority of the
property seized for forfeiture.
3.3d SEC
The SEC has become extremely active in seeking “disgorgement,” its form of
forfeiture, both administratively and judicially. In recent years, it has obtained more than
$1.8 billion in aggregate disgorgement orders annually—far more than the agency has been
awarded in statutory penalties over the same period.16 These figures reflect both
administrative and judicial disgorgement recoveries, although, as noted above, the SEC
generally uses judicial process in matters that it expects to be contested.
3.3e U.S. Trustee
The Office of the U.S. Trustee (“OUST”), an arm of the DOJ, does not directly seek
forfeiture in the context of parallel proceedings of the type at issue in this Guide.
Occasionally, however, the OUST may exercise its oversight responsibilities for the
bankruptcy system by seeking to have attorneys fees disgorged and returned directly to
consumer debtors injured as the result of negligent or fraudulent preparation of bankruptcy
petitions. See 11 U.S.C. §110. More typically, the OUST refers criminal matters that come to
its attention to the local U.S. Attorney for investigation and prosecution. The OUST is also
an invaluable resource to the courts and parties because its officers appreciate the language
and process of both the bankruptcy and criminal processes, and may be encouraged to foster
communication between the parties to the Insolvency and Forfeiture Procedings.
3.4 Property Subject to Forfeiture
See Select SEC and Market Data Reports, available at
http://www.sec.gov/about/secreports.shtml:
FY 2014: $2.8 billion in disgorgement; $1.4 billion in penalties
FY 2013: $2.3 billion in disgorgement; $1.2 billion in penalties
FY 2012: $2.1 billion in disgorgement; $1 billion in penalties
FY 2011: $1.9 billion in disgorgement; $928 million in penalties
FY 2010: $1.8 billion in disgorgement and $1 billion in penalties

16
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CAFRA provides the list of properties subject to forfeiture and the procedures for
stays where parallel criminal and civil proceeding exist as well as the rules for inter-bank
seizures. 18 U.S.C. §§ 981 et seq. Almost any kind of property, real or personal, that was used
in connection with an offense, or is traceable to the gross proceeds the criminal activity, or
obtained directly or indirectly from such offense may be forfeited.
3.4a General Categories of Forfeitable Property
As delineated in 18 U.S.C. §981, property subject to civil forfeiture must have a
direct connection with the offense. Property subject to criminal forfeiture is not so
circumscribed. Generally, the government is entitled to a rebuttable presumption of
forfeitability with respect to any property of a person convicted of an offense as to which
forfeiture may be imposed, if the property was acquired during the period of the offense or
shortly thereafter, or if the defendant had no other likely source for such property. See, e.g.,
21 U.S.C. §853(d) (criminal forfeiture for drug crimes). By contrast, civil forfeiture for drug
offenses requires proof of a direct connection with the offense itself. See 21 U.S.C. §881(a)
(property subject to civil forfeiture for drug offenses).
The property subject to forfeiture can be put into two general categories. The first is
proceeds of the crime. The concept of proceeds is relatively new to criminal law. It first
appeared in criminal forfeiture statutes only in 1970, so it has no common law history. The
statutory language defining “proceeds” varies among the statutes. In general, however,
courts have concluded that proceeds include the gross receipts rather than net profits. In
2009, Congress adopted this definition in the context of the money laundering crime. See 18
U.S.C. §982. Some exceptions have been carved out, however.

Proceeds means:

a.
In cases involving illegal goods or services, unlawful activities and
telemarketing and health care fraud schemes: all gross proceeds, including any
property of any kind obtained directly or indirectly, as the result of the
underlying offense, and any property traceable thereto.
b.
In cases involving lawful good or services that are sold in an illegal
manner: the net proceeds acquired through the illegal transactions after
deducting the direct costs (but not overhead) incurred in providing the goods
or services.
c.
In cases involving fraudulently obtained loans or credit: the net
amount of the loan or credit, less any amounts repaid.
Additionally, if there are multiple defendants, they are held jointly and severally liable
for all foreseeable proceeds that result from their crime(s).
The second general category of property that the government may forfeit is property
used or involved in the crime. Again, the statutory language varies. Based on the historical
development of criminal forfeiture, in the context of drug crimes, this property is sometimes
referred to as “facilitating property.”
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Facilitating Property means property used or involved in the commission

of the crime.

Facilitating property has a legitimate genesis unconnected to the underlying criminal
activity, i.e., because it was not generated by crime it is not a proceed of the crime.
Nevertheless, when defendants use their clean/untainted property in committing a crime, it
becomes forfeitable under this second category. So, for example, a defendant who
legitimately owns an office building and runs an investment company from the building but
uses the company to operate a Ponzi scheme may forfeit the building as property that
facilitated the crime.
3.4b Money Judgments
In addition to forfeiting property that is proceeds of the crime and property that
facilitated the crime, the government has recently had success in the courts when seeking
monetary forfeiture judgments in lieu of particular pieces of property. [CITES] These
money judgments are not mentioned in the forfeiture statutes explicitly but are authorized
implicitly by the government’s power to seize substitute property. This power is described
in more detail below. The theory is that the government may seek money judgments because
the government has the power to seize substitute property when the specific forfeitable
property is unavailable for one reason or another, and money is just another form of
property.
3.4c Nexus Required for Forfeiture of Facilitating Property
In order for property to be deemed subject to forfeiture, there must be what the courts
call a “nexus” between the property and the crime. This nexus requirement was developed
by the courts based on the conclusion that it is implicit in the statutory language. Generally,
this requirement is only significant when property is forfeited under the theory that it
facilitated the crime. In contrast, if the property is forfeited under the theory that it is
proceeds, inevitably a nexus exists: the property was by definition generated by the crime.
Furthermore, if the government is seeking a money judgment, the theory is that this is
substitute property, and no nexus between substitute property and the crime need be
established. So, if the government is seeking forfeiture on the basis that property facilitated
a crime, the courts require that a nexus, or substantial connection, exist between the crime
and the property. As noted above, civil forfeiture generally requires a more direct nexus
than does criminal forfeiture.
3.4d Relation Back
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The forfeiture statutes all provide that “[a]ll right, title, and interest in property ․
[subject to criminal forfeiture] vests in the United States upon the commission of the act
giving rise to forfeiture.” See, e.g., 21 U.S.C. § 853(c); see also Caplin & Drysdale, Chartered v.
United States, 491 U.S. 617, 627 (1989) (“[Section] 853(c) reflects the long-recognized and
lawful practice of vesting title to any forfeitable assets, in the United States, at the time of the
criminal act․”).

Relation back doctrine is the principle that the title to forfeitable

property vests in the federal government at the time the crime is
committed or at the time the property is used to facilitate the crime.
Because title vests in the government at the time of the crime, anything
that is done to the property after that, whether by the defendant or a
third party, does not change its character—it is still the government’s
property.

The effect of the relation back provision varies depending on which theory of
forfeiture the government uses. For Proceeds, the relation back doctrine means that
proceeds were never the property of the criminal defendant, because at their creation, i.e.,
when the defendant generated them through the crime, title vested in the government. The
defendant never has any claim of title. For Facilitating Property, on the other hand, relation
back means that title shifts from the defendant to the government. Facilitating Property
legitimately belonged to the defendant up until the time of the crime, but the relation back
doctrine legally shifts the title from the defendant to the government when the property is
used in the crime.
As noted in Chapter 2, __, the relation back doctrine presents a major source of
friction between Insolvency Proceedings and Forfeiture Proceedings. If a bankruptcy
petition was filed before the initiation of the Forfeiture Proceedings, all property as to which
the debtor held legal or beneficial title became property of the estate, and subject to the in
rem jurisdiction of the bankruptcy court at the instant the case was filed. Invoking the
relation back doctrine, however, the governmental agency seeking forfeiture may seek to
dispossess the debtor / defendant of the property retroactively, and thus try to extract the
property from the jurisdiction of the bankruptcy court on the theory that the property vested
in the government before the bankruptcy was commenced, and automatic stay does not
preclude criminal forfeiture proceedings from moving forward.
3.4e Substitute Property
[For criminal forfeitures], the government may be authorized to seize other property
of the defendant if the exact property subject to forfeiture is unavailable due to actions by
the defendant.

NCBJ 2015: CLLA Program Materials, Bankruptcy & Forfeiture: Tab 1‐2

35

Substitute Property refers to any other property of the defendant if the
Facilitating Property or the Proceeds of the offense (or other forfeitable
property) “as a result of any act or omission of the defendant—
“(A) cannot be located upon the exercise of due diligence;
“(B) has been transferred or sold to, or deposited with, a third party;
“(C) has been placed beyond the jurisdiction of the court;
“(D) has been substantially diminished in value; or
“(E) has been commingled with other property which cannot be divided
without difficulty.”
See, e.g., 21 U.S.C. §853(p). Defendants may also agree to have certain
property treated as “substitute property.”

Congress’s rationale for giving the government this power to seize substitute property
is to ensure that defendants cannot evade the forfeiture. Seizure of substitute assets is meant
to deprive the defendant of all forfeitable assets or the value thereof.
In addition to seizures of substitute property, it should be noted that defendants
sometimes agree to provide alternative property to serve as “substitute property” as part of a
plea or consent judgment.
The substitute property power is the justification for the allowance of monetary
judgments. By allowing monetary judgments, the courts intend to effectuate the broad
remedial purpose of the forfeiture acts and “ensur[e] that all eligible criminal defendants
receive the mandatory forfeiture sanction Congress intended and disgorge their ill-gotten
gains, even those already spent.” United States v. Casey, 444 F.3d 1071, 1074 (9th Cir. 2006).
With this purpose in mind, all circuits to which the issue of monetary judgments has been
presented have approved of their imposition.17

**The government’s power to seize substitute property in effect
converts the in rem power to forfeit specific criminal proceeds
into an in personam money judgment against the defendant for
how much he received from the criminal enterprise. But
substitute property cannot be seized from third parties.**
The government’s power to seize substitute property is only relevant to conflicts
between the government and defendant, because the provision allowing seizure of substitute
property applies only to the defendant’s property and does not authorize the government to
forfeit substitute property held by third parties. The government can forfeit specific
transferred assets in the hands of a third party, but if that party has since, for example, sold
the asset and it is untraceable, the government cannot seize substitute property under the
17

See, e.g., United States v. Awad, 371 F.3d 583 (2d Cir. 2010); United States v. Vampire Nation, 451 F.3d
189, 201-02 (3d Cir.2006); United States v. Hall, 434 F.3d 42, 59 (1st Cir.2006); United States v. Baker,
227 F.3d 955, 970 (7th Cir.2000).
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forfeiture laws. Rather, it must resort to state common law actions of conversion and
detinue to recover the money.
Unless the third party can establish either of the two statutory defenses available to
third parties (noted below), because substitute property cannot be seized from third parties,
the court must determine exactly how much of the truly forfeitable property is left in the
third parties’ hands. If the forfeitable property is money that has been commingled with
other funds, and there has been an outflow of funds from the commingled account, the
court must determine if the outflow came from the clean funds or the forfeitable money.
Even if there is not enough truly forfeitable money left to satisfy the forfeiture
judgment, the government cannot seize substitute assets from third parties under the
forfeiture laws to satisfy the judgment.
3.5 Claims and Defenses
3.5a Claims in Administrative Forfeiture
Administrative forfeiture arises primarily in the context of customs and tax
enforcement, as discussed above in section 3.2d. A claimant asserting a right to the return of
seized property may contest an administrative forfeiture action by filing a claim containing
specified information within a certain number of days. 18 U.S.C. §983(a)(2). If the claim is
not filed in accordance with the statute, the seizing agency may enter a declaration of
forfeiture pursuant to 19 U.S.C. § 1609. The U.S. Attorney’s duty to file a civil forfeiture
action in the district court (rather than proceed by non-judicial administrative forfeiture)
does not arise until a claim is filed with the seizing agency in the proper form. For example,
in Manjarrez v. United States, 2002 WL 31870533 (N.D. Ill. 2002), the district court held that a
claim filed by the claimant’s attorney, instead of by the claimant personally, was not under
oath as the statute requires, and therefore was not a valid claim. Accordingly, the court held,
the 90-day period in which the government was required to commence a judicial forfeiture
action never began to run.
If the seizing agency ignores the claimant’s protestations and proceeds with the
declaration of forfeiture without referring the case to the U.S. Attorney for the filing of a
complaint, it runs the risk that the claimant may turn out to have been correct. By that time,
it is likely that the 90-day period for commencing a civil judicial forfeiture action pursuant to
section 983(a)(3) will have expired, and that civil forfeiture of the property will be barred by
the “death penalty” provision in 18 U.S.C § 983(a)(3)(B).
Lengthy and intricate rules govern the interests of third parties. The rules can be
found in the DOJ’s AFPM in Chapter 4, at 97-106.
3.5b Third Party Claims and Defenses in Criminal and Civil Forfeiture
The legal fiction created by the relation back doctrine, i.e., that title to forfeitable
property vests in the government at the moment it becomes forfeitable, creates real
problems for third parties. As the defendant no longer has good title to any forfeitable
property, subsequent transfers to third parties do not change its character from that of the
NCBJ 2015: CLLA Program Materials, Bankruptcy & Forfeiture: Tab 1‐2

37

government’s property.
The forfeiture statutes specify the interaction between the relation back doctrine and
the rights of third parties. For example, with respect to drug offenses, under the relation
back doctrine, title to any forfeitable property vests in the government as of the date of the
crime and the defendant loses any rights in the property at that time. The defendant is left
with no residual ownership rights, and thus cannot subsequently convey any rights in the
property to a third party. Consequently, any forfeitable property subsequently received by a
third party is subject to forfeiture to the United States. 21 U.S.C. §853. This means that the
defendant cannot hide property from the government by giving it or selling it to others.
Nevertheless, two possible defenses are available to third party claimants. 21 U.S.C.
§853(n). A third-party claimant may defeat the government’s effort to forfeit the property if
the third party can establish either:
●

The “superior interest” defense: As of the time of the crime, the third party, not the
defendant, owned the property or otherwise had rights superior to those of the
defendant. 21 U.S.C. §853(n)(6)(A).

●

Bona fide purchaser for value: The third party claimant (i) bought the property for
value (i.e., acquired the property at arms length for a fair price), and (ii) was
reasonably without cause to believe the property was subject to forfeiture (i.e.,
lacked the mens rea necessary to be liable for forfeiture because the third party did
not know about the crime).

The two third-party defenses work differently when applied to the two general
categories of forfeitable property.
Application of the “superior interest” defense to Facilitating Property: For the superior interest
defense, if the government is forfeiting the property based on the theory that it was clean
property but was used to facilitate the crime, the third party will be claiming that, at the time
defendant used the property in committing a crime, the third party had an interest in it that
was vested or superior to the defendant’s interest. This comes up frequently in the cases.
An example is where a defendant husband is convicted of a drug crime involving his jointly
owned house. In such a circumstance, the co- tenant / wife’s half interest is not forfeited.
Application of the “superior interest” defense to Proceeds: By definition, Proceeds do not exist
until they are generated by the defendant committing a crime. Under the relation back
doctrine, title to the proceeds vests in the government at the time of the crime. In theory
then, the defendant never has any title to the proceeds; title is in the government from birth
of the proceeds. Thus, the answer to whether the third-party claimant’s title is superior to
the defendant’s at the time of the crime would seem to be yes, since the defendant has no
interest in the proceeds, but whether the third party’s interest is superior to that of the
government is a question not clearly addressed by most courts. The courts that have
addressed the issue have held either that a third party cannot acquire a superior interest, or
that any interest acquired is not superior to that of the government. [add CITES] This
treatment by the courts logically follows from the nature of the superior interest defense as a
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question of timing. Nevertheless, the confusion in this area is merited because rare
situations where this logic does not work may arise. [cite Examples]
Application of the “bona fide purchaser for value” defense to Facilitating Property: The elements
of the defense (purchase for value and mens rea) are the same for both Proceeds and
Facilitating Property. Nevertheless, because Proceeds are often in the form of currency,
whereas Facilitating Property is usually some form of non-cash personal property, the
structure of the transactions will be different. In part, the analysis depends upon whether
the Facilitating Property at issue is of a type that, by its very nature, would naturally lead to a
reasonable suspicion that it is intended to be used in commission of a crime, or if the nature
of the transaction itself is suspicious.
●

General-use assets: An inference of potential use for criminal purposes would not
ordinarily apply to general use assets such as a house or computer.

●

Specialized use assets: Some property by its mere possession or condition should
raise some apprehension on the part of a third-party buyer. For example, if the
third party knows that the car at issue has hidden compartments, that knowledge
would lead a reasonable person to believe that it would be used to hide and
transport something illegal.

●

Suspicious circumstances: Unless the third-party claimant is an institution with a lien
against the property or a pawn shop, the defendant will usually be engaging in a
transaction with an individual in a non-traditional, one-on-one context. Because
of that greater degree of personal interaction in the sale transaction, courts are
often more willing to infer that the third party claimant had reasonable cause to
believe that the property was forfeitable.

●

Suspicious timing or price: A defendant looking to get rid of the property linked to
the crime may sell the property for a price well under its obvious value, or at a
discount linked to abnormal urgency. These factors would call into question the
value given by the third party and, if clearly inadequate consideration, the
transaction may not be considered a bona fide purchase by the court.

Application of the “bona fide purchaser for value” defense with respect to Proceeds: With respect to
Proceeds, the defendant is likely to be using cash Proceeds to acquire goods and services in a
traditional commercial setting. In such a transaction, the ordinary commercial relationship
of the parties makes it less likely that a third party will be imputed with reasonable cause to
believe that the money would be subject to forfeiture. If, however, the third-party claimant
has some personal relationship with the defendant that might give the claimant reason to
believe that the defendant was involved in some illegal activity, then the government may be
able to establish the requisite mens rea.
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3.6 Distribution of Forfeited Property
3.6a

Restoration

Restoration refers to the process by which the United States Attorney may ask the
Attorney General to use forfeited funds to compensate a group of Victims as part of a
criminal restitution order, if no other funds are available. A criminal conviction is the
essential predicate for any restoration request. The Victims to receive compensation must
be specifically named in the restitution order issued with the sentence. See DOJ Forfeiture
Manual, Chap. 13 (comprehensive description of the process).
The restoration request. Working with the investigative agency, the U.S. Attorney
develops the list of Victims to receive compensation and specifies the funds forfeited in
related administrative, criminal or civil enforcement proceedings. Victims may be required
to supply documentation or other information to the U.S. Attorney if they wish to be
compensated.
Advantages of restoration vs. remission. The restoration procedure eliminates the need for
each Victim to file a separate petition for remission (see below). Restoration requests are
generally processed more quickly than remission petitions. Nevertheless, the same
underlying requirement apply: the Victim must have been directly harmed in an amount that
has been substantiated. Restoration requests may be submitted before entry of a restitution
order, but are due no later than 30 days after entry of the order.
3.6b

Remission

Remission refers to the process under which the Attorney General may return assets
to owners, lienholders or victims who qualify under governmental regulations and file
appropriate petitions. See Appendix B for a summary of the remission statutes and
regulations.
Process for making a claim: Upon seizure of the property, the U.S. Attorney’s Office,
with the assistance of the investigating agency, is required to identify all potential Victims of
the offense and to notify them by mail (if unknown, by publication) of the opportunity to
make a claim for remission.
Losses that may be claimed. Only pecuniary losses are compensable; losses must be
substantiated by appropriate documentation.
Distribution. The government’s administrative expenses are paid first, before any
distributions are made to creditors or Victims. Innocent owners may also assert the right to
return of the property. If substantiated, they have priority. Next in priority are valid
lienholders, to the extent of their liens. Only if available funds remain will the Victims
receive compensation. If the forfeited funds are not sufficient to repay all losses, then
amounts will usually be prorated. However, a Victim’s particularized needs may be taken
into account. See generally 28 C.F.R. §9.8 (Remission Procedures for Victims).
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3.6c

Restitution

Criminal Restitution. Restitution refers to court-ordered payments by the defendant, in
lieu of forfeiture, that are made to the Clerk of the Court, who then makes distribution to
the identified victims in the amounts ordered. DOJ regulations and policies implement
distributions. See Appendix B for a summary of the restitution statutes and regulations.
Courts may order restitution to Victims as part of the sentence, whether by
imposition or by plea agreement. 18 U.S.C. §3663(a); (b). Restitution orders may require:
●

Return of property to rightful owners;

●

Payment of the value of lost property;

●

Payment of medical expenses in connection with bodily injury; or

●

Payment of other compensatory damages.

Presentence reports are supposed to provide a complete accounting of Victim losses
and of the defendant’s financial situation. Victims are required to notice of the conviction,
the presentence report, and the deadline to file any separate declaration regarding their own
losses. 18 U.S.C. §3664(d). Victims may but are not required to participate. 18 U.S.C.
§3664(g). Restitution payments may differ among Victims based upon their individual
needs. 18 U.S.C. §3664(i). Disputes regarding restitution are resolved by preponderance of
the evidence, with the government having the burden of proof on Victim losses, while the
defendant has the burden with respect to financial ability to pay. 18 U.S.C. §3664 (e).
Civil Restitution. The same remission process and standards for seeking compensation
applies to Victims of offenses resulting in civil forfeitures. An order for civil restitution may
be included in civil enforcement judgments.
3.6b

“Victims”

The various forfeiture statutes generally use the same definition of Victims with
respect to provisions for restitution or other compensation::
18 U.S.C. §3663(a)(2): “[T]he term ‘victim’ means a person directly and
proximately harmed as a result of the commission of an offense for which
restitution may be ordered including, in the case of an offense that
involves as an element a scheme, conspiracy, or pattern of criminal
activity, any person directly harmed by the defendant’s criminal conduct in
the course of the scheme, conspiracy, or pattern.” See also 18 U.S.C.
§3663A(a)(2).
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A person cannot qualify as a Victim if that person
●

Knowingly contributed to or benefited from the offense underlying the
forfeiture or was willfully blind to it, or

●

Has recourse to other reasonably available assets or compensation, or

●

Seeks recovery for torts or physical injuries associated with the offense but
are not the basis for the forfeiture.18

Restitution for Victims is generally discretionary with the DOJ. However, it is mandatory
for certain Victims, those suffering crimes of violence; offenses against property involving
drug-involved premises; tampering with consumer products; or theft of medical products.
18 U.S.C. §3663A(c).
3.7

State Law Forfeiture

All fifty states have statutes authorizing forfeiture, some only under limited
circumstances; others more broadly.19 State forfeiture laws often generally track federal
statutory provisions. See, e.g., Oregon Rev. Stat. ch. 131 (Criminal Forfeiture); 131A (Civil
Forfeiture)(2013).
* * *

See, e.g., 28 CFR Part 9, §9.8(b) (77 FR 56108, Sept. 12, 2012), Regulations Governing Remission or Mitigation of
Civil and Criminal Forfeitures, DOJ Forfeiture Program.

18

See, e.g., Forfeiture, NAT’L CENTER FOR PROSECUTION OF CHILD ABUSE, NAT’L ASS’N OF
DISTRICT ATTORNEYS, March 2010, http://www.ndaa.org/pdf/Forfeiture_3_2010.pdf (compendium of
forfeiture statutes from all 50 states).
19
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CHAPTER 5 CASE MANAGEMENT ORDER AND COORDINATION
AGREEMENT PROVISIONS
5.1 Case Management Orders and Coordination Agreements: Overview
As previously elaborated, different procedural and substantive rules govern parallel
Forfeiture and Insolvency Proceedings, including with respect to the identification of
property subject to the proceeding, the gathering and liquidation of that property, the
identification of entities entitled to distribution, the allowance or determination of the
validity of claims against the debtor, and ultimate distributions.

**These tensions present several areas ripe for coordination,
including through case management orders and coordination
agreements designed to:
*ensure each court’s awareness of the other parallel
proceedings;
*reduce the potential for conflicting rulings in the
parallel cases; and
*settle substantive issues, including with respect to
control and distribution of property.**
First, the courts overseeing the various proceedings may seek means of ensuring that
they are fully aware of the status of the other parallel proceedings and of the extent to which
actions taken in each case may affect the other cases.
Second, the courts may seek means of coordinating certain hearings and rulings in an
effort to avoid conflicting rulings on issues that arise in two or more of the proceedings.
This might be facilitated through a Case Management Order(s).
A Case Management Order is an order addressing
procedural, evidentiary and other matters relating to the
coordination of the parallel proceedings, including the
mechanics of inter-court communication, joint status
hearings, and other matters the courts deem necessary and
appropriate to facilitate case management.

Third, the prosecutor or forfeiting agency (often the DOJ) and bankruptcy trustee
(or receiver, assignee, or SIPA trustee, depending on the nature of the insolvency
proceeding) may negotiate and ask the courts to approve a “coordination agreement.”
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A Coordination Agreement, or Cooperation Agreement, is an
agreement among the parties, typically the trustee and DOJ, that
generally is approved by the courts. The agreement may address
procedural and substantive agreements, including with respect to asset
allocation, and in some respects may resemble a settlement agreement.

Coordination agreements recognize that resolving substantive conflicts between
forfeiture law and bankruptcy law through litigation may be expensive and time consuming,20
such that coordination or settlement may enhance and expedite recoveries for victims,
creditors and other interest holders. These agreements may include provisions ranging from
simple procedural coordination to substantive settlement of conflicting claims, including the
division of responsibility for recovering and distributing assets, and ultimate determinations
of which claimants will receive distribution from which proceedings and assets.
For example, in the case of Mark Dreier, District Court Judge Rakoff, who oversaw
the criminal proceedings against Marc Dreier in the Southern District of New York, and
Stuart Bernstein, the Chief Bankruptcy Judge who oversaw the bankruptcy case, conducted a
joint hearing to encourage and approve a coordination agreement between the United States
Attorney and the bankruptcy trustee. Among other things, the final coordination agreement:
(1) confirmed that the trustee had authority to pursue avoidance actions without the risk of
government forfeiture; (2) centralized in the bankruptcy proceeding the distribution of
artwork and other assets that had been seized by the federal prosecutor in the forfeiture
proceeding; and (3) permitted the government to collect over $30 million in assets from
GSO Capital Partners, which had invested in Dreier’s fictitious promissory notes and had
been paid interest and fees. District Court Judge Cedarbaum, who oversaw the Dreier LLP
receivership, also participated in joint hearings in these cases.
This Chapter outlines the procedural and substantive matters that the courts
overseeing the proceedings may be asked to consider or might require the parties to consider
in parallel Forfeiture and Insolvency Proceedings. Given the inherent complexity of these
cases, the focus here is on provisions that are unique to the intersection between Forfeiture
and Insolvency Proceedings, rather than the types of provisions that are common to
litigating other types of complex cases (which are detailed in the Manual for Complex
Litigation, 4th, FJC). Particular focus is on provisions that have been adopted by and proven
helpful to the courts and parties in prior cases. For simplicity, this Chapter attempts to
discuss various types of provisions separately, although these provisions often are combined
Jordan D. Maglich, While Rothstein Victims Wait, Appellate Court Hears Argument Over Entitlement To Forfeited
Assets, PONZITRACKER, Jan. 7, 2013, available at http://www.ponzitracker.com/main/2013/1/7/while-rothsteinvictims-wait-appellate-court-hears-argument.html. See also Caitlin F. Saladrigas, Corporate Criminal Liability: Lessons from
the Rothstein Debacle, 66 U. MIAMI. L. REV. 435 (2012); In re Rothstein, 2013 WL 2494980 (11th Cir. June 12,
2013) (holding that the government should not have forfeited Rothstein’s assets; reversing the district court’s
ruling that permitted the government to seize and distribute assets).
20
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into a single order.
5.2 Provision for Initial and Subsequent Status Conferences

**In a number of parallel forfeiture and bankruptcy
proceedings, courts have mandated specific coordinated
reporting deadlines, entered coordinated scheduling orders, and
ultimately approved coordination agreements.**
Before the courts can enter case management orders addressing interactions among
the proceedings, the courts must be aware that cases pending in other fora may affect the
matter before each court. This raises several questions, including what factual scenarios
might trigger the court’s inquiry into the potential existence of parallel proceedings, and how
the court might obtain information necessary not only to become aware of the existence of
parallel proceedings, but also to determine whether the proceedings are so intertwined as to
merit coordination.

**Judges overseeing parallel Forfeiture / Insolvency
Proceedings should consider whether the underlying facts
suggest the likelihood of parallel litigation.**
For example, the court should inquire about parallel proceedings where the facts
suggest a Ponzi scheme, securities violations, fraudulent financial or investment enterprise,
or other fact-pattern likely to give rise to parallel criminal or civil forfeiture, disgorgement,
and bankruptcy or insolvency proceedings.

**An early status conference may include inquiries and orders
designed to facilitate early and ongoing disclosure of potential
parallel proceedings of which the parties are aware.**
As discussed in Chapter 4 (section 4._), current procedural rules were not expressly
designed to address the complicated intersections between parallel Forfeiture and Insolvency
Proceedings. Until those rules are amended (if they are), courts have interpreted existing
rules, statutes and judicial case management practices to provide some basis for
coordination.
With respect to initial status conference and scheduling orders, in particular, one
useful approach is for the bankruptcy judge (applying Bankruptcy Code section 105) to order
the parties to the bankruptcy case to appear at a status conference and present information
regarding the existence and status of parallel proceedings. Analogous reporting may be
sought in receivership proceedings. Requiring the parties to bring related cases to the court’s
attention and report whether the parties view coordination as helpful allows the courts to
become aware of the other related proceeding, but does not require formal coordination
where the parties do not anticipate any conflicts. There may be concurrent bankruptcy and
criminal proceedings in which no dispute arises with respect to the title of property or
overlap of issues.

NCBJ 2015: CLLA Program Materials, Bankruptcy & Forfeiture: Tab 1‐2

45

A court overseeing a federal receivership or other civil case might employ Federal
Rule of Civil Procedure 16 (made applicable to adversary proceedings in bankruptcy cases
under Federal Rule of Bankruptcy Procedure 7016, but not to the bankruptcy case in main)
as a mechanism for structuring meet and confer or disclosures related to the parallel
proceedings. Caution is warranted when using Rule 16, however, because it is a procedural
mechanism that is triggered by and in turn triggers other procedural matters and obligations.
Parties may intentionally delay triggering these obligations for legitimate strategic reasons,
which may cause the Rule 16 conference to come too late in the process. Conversely, absent
reasons for haste, caution must be taken not to pressure the parties to move forward with
the case before they are prepared to do so. These constraints may require the court to
consider other perhaps less formal means of encouraging or mandating disclosures, while
nevertheless allowing the court and the parties more flexibility in disclosing relevant
information earlier or later in the proceedings.
Courts may consider whether local rules supplement and support the obligation to
disclose related forfeiture or bankruptcy proceedings, if only to make the judges aware of the
parallel litigation.

**When considering the issuance of initial status conference,
disclosure and coordination orders, the court should give parties
an opportunity to explain both any hurdles they have already
faced, and any ongoing limitations that may restrict their
ability to share or cooperate as fully as the parties and the
court may prefer.**
Despite efforts to encourage sharing of resources and coordination of asset
collection and distribution, some legitmate obstacles may inhibit effective communication
and coordination between the government and bankruptcy trustees. For example, the
government may lack a comprehensive listing of victims at the time it commences forfeiture
proceedings, let alone a comprehensive identification of third-parties that may claim an
interest in the property. The trustee overseeing an Insolvency Proceeding may have a more
complete list of all creditors, including Victims, which the government could use for notice
purposes in the forfeiture proceeding, and which ultimately may support efforts to avoid
duplication of payments in both proceedings. The trustee’s information may also be useful
to the government in identifying third parties with potential interests in the assets. Although
more complete noticing and access to the forfeited property could be achieved if the parties
shared their lists of potential claimants and victims early in the case, sharing information too
early may jeopardize a government investigation or compromise the rights of defendants or
witnesses in a criminal case.21 The government, for privacy reasons and to protect ongoing
investigations, rarely shares information with the trustee concerning potential claimants.

**Courts seeking to encourage cooperation among the parties in order to
reduce expense and enhance ultimate recoveries to stakeholders may need to
discern the extent to which hurdles arise from legitmate case related concerns
21

See infra section 5.--
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rather than a mere lack of experience and guidance concerning the feasible
parameters of coordination, or intransigence.**
5.3 Provisions Regarding Inter-Court Communication
Once a court is aware of parallel proceedings, the court might next consider whether
it should engage in direct inter-court communication, rather than rely solely on status
reporting by the parties.

**A preliminary question is whether inter-court
communication should be driven by the courts or by the parties’
own request.**
In general, inter-court coordination tends to be discretionary, often initiated at the
request of one of the parties, because not all parallel proceedings have the degree of
intertwining necessary to justify the burdens of coordination. In other cases, however,
coordination may be raised by the judge sua sponte; for example, where one of the judges
becomes aware of an issue and need for coordination.
Inter-court coordination refers to all means by which the courts overseeing
the Forfeiture and Insolvency Proceedings might communicate with each
other, including informal communication among the judges, formal filed
status reports, and joint hearings at the behest of the courts of the parties.

Some judges are comfortable communicating with their judicial colleagues
overseeing parallel cases on an informal basis, particularly within the same district; others are
not inclined to engage in any type of communication except formally in open court.
Because the bankruptcy court has the power under section 105 to require a status
conference early in the case, the bankruptcy court may be the first court to become aware of
the pendency of parallel criminal and possibly additional civil proceedings regarding the
debtor. In that event, the bankruptcy court can serve as the fulcrum to initiate inter-court
communication. Similarly, the judge overseeing the criminal case involving forfeiture will
often become aware of the pendency of a receivership (for example, initiated by the SEC) or
a bankruptcy case. That judge may desire to initiate communication with the court
overseeing the Insolvency Proceeding. As noted above, in the absence of specific procedural
rules that mandate, or even expressly authorize, inter-court communication in these types of
parallel proceedings, the courts have looked to Bankruptcy Code section 105 and Federal
Rule of Civil Procedure 16, as well as general principles of parallel proceeding case
management.

**Because no procedural rules clearly define the parameters of
direct inter-court communications, the courts may prefer that a
case management order delineate the degree, manner and
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process for initiation of any direct inter-court
communication.**
Also, because of the preference for party-directed action, many issues may be
resolved through protocols or cooperation agreements between the key stakeholders, with
the approval of the courts. Concerns regarding proper procedure and adequate notice may
arise when the courts’ undertake consideration of these agreements.

**When these agreements are presented to the courts, the
courts should ensure that careful and complete notice,
opportunity for briefing, and a hearing are held in order to
permit the raising of objections by non-signatories. Several
courts have conducted joint hearing on these requests for
approval, which permits the judges to hear parallel motions
simultaneously,22 avoid duplication of resources, and facilitate
joint questioning.**
5.4 Inter-Party Communication
5.4a Facilitating Communication
When it first becomes apparent that there will be both Forfeiture and Insolvency
Proceedings, the parties should themselves begin a dialogue.
From the court’s perspective, understanding the nature of the intersections among
the proceedings may facilitate the court’s role in encouraging these communications and
understanding whether communications have been effective.
**The court may facilitate communication by appreciating the

types of issues the parties ought to be discussing and
determining at a status conference whether those issues have
been on the parties’ agenda.**
In the vast majority of circumstances, these communications begin between the
bankruptcy trustee and DOJ. Given the typical secrecy surrounding a criminal case, the
trustee may experience difficulty obtaining information from the AUSA or even convincing
the local AUSA to discuss the parallel cases. The Office of the United States Trustee may be
an invaluable resource to facilitate communication, translate bankruptcy concepts to the
22 Given the attention to Stern in recent years, it may appear that this poses a Stern problem, as the non-article
III bankruptcy judge is participating in the questioning of witnesses/attorneys, potentially changing the
outcome of the article III judge’s decision. However, it appears that under the existing doctrine because each
judge is free to issue a final decision within his respective area of jurisdiction, there is no article III problem.
There is no article III issue with respect to the bankruptcy judge granting the motion as relates only to the nonarticle III bankruptcy issues. And likewise, even if the bankruptcy judge’s questions altered the thinking of the
article III judge with respect to core article III legal determinations, this is no different than the permissible
effect of an article III adjunct (for example, a special master) issuing a proposed order, which the article III
judge then reviews de novo, consistent with the Constitution.
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DOJ and forfeiture concepts to the trustees, their counsel, and other parties, and facilitate
the court’s understanding of the intersections between the Forfeiture and Insolvency
Proceedings. The court and parties are encouraged to reach out to the United States Trustee
early in the process.
The Office of the United States Trustee may serve as a vital
communication link among the parties and claimants, and a vital
resource for the courts because of its expertise in bankruptcy matters
combined with its status as an arm of the Justice Department.
Within the Office of the United States Trustee, the Assistant Director for Criminal
Enforcement (a position currently filed by Sandra T. Rasnak, in the Chicago office) serves as
a central point for communications between trustees, United States Trustees, and other arms
of the Department of Justice, including the Office of Asset Forfeiture Policy and Training,
and the Executive Office of the United States Attorneys.
The nature and duration of the communication (once initiated), the stakeholders
involved, and the outcomes of the process vary substantially, and should be customized to
address the particular nature of the dispute and needs of the particular parties. Nevertheless,
some common themes can be identified.
Most importantly, early communication between criminal prosecutors and trustees or
receivers in trying to identify assets and prevent their dissipation provides substantial
benefits. Several practical complications exist that may limit communication, however. For
example, criminal prosecutors typically operate in secrecy, pre-charging, to both protect the
criminal process and to prevent a rush to hide or liquidate assets.
Moreover, strategic differences may impact the parties’ positions. For example, a
narrow charging decision or plea agreement may be preferable for the criminal prosecutor
seeking a clear and expeditious conviction, particularly where the alleged wrongdoer will
clearly be incarcerated for the rest of his life or an extended period without the need to
include every possible charge n the indictment or plea. This charging decision or plea
decision, however, will limit the definition of “Victims” that may receive distributions under
forfeiture law. As a result, only a portion of those who were defrauded may be classified as
“Victims” and compensated in part through the forfeiture proceeding, while the remaining
claimants (who are victims but not of the specific crimes charged or plea deals reached) may
be relegated at best to unsecured creditor status in the bankruptcy and may receive no
distribution if significant assets have been excluded from the bankruptcy estate through
forfeiture, particularly if secured and priority creditors receive most or all of the distributions
from any assets that remain in the bankruptcy estate.
Timing may further complicate communication. The Insolvency Proceeding or
Forfeiture Proceeding may precede the other by months or years, or they may be roughly
simultaneous. As a practical matter, the later-in-time filer may reach out to begin
communications, because the parties to the later filed case may know of the existence of the
first case and easily identify the key players. Equally important, because the attorneys in the
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later case can benefit from the work that has already been ongoing in the first-filed matter,
they have a strong incentive to seek to collaborate rather than duplicating the earlier
investigation. Nevertheless, where the earlier filing is a criminal action, the later insolvency
or civil action may encounter a lack of interest by the government in sharing information,
evidence, or lists of potential Claimants. Even where the Insolvency Proceeding is pending
prior to the forfeiture, the government may nevertheless decline to communicate and opt
instead to remove all or substantially all assets from the estate through forfeiture, relation
back and substitute property concepts.

**Given the frequent lack of incentive for the government to communicate and
share information with the trustee, the court may find it useful to bring the
parties together to determine the extent to which sharing is feasible and
desireable.**
5.4b Provisions Regarding Cooperation Among Counsel and Parties
Cooperation agreements in parallel proceedings are highly case-specific, driven not
only by the type of proceedings but also the sequencing and litigation stage of the
proceedings. In addition, as with all complex litigation, the personalities of the particular
counsel and firms/agencies involved will also have an impact on the course of the litigation.
Nevertheless, certain types of agreements are particularly common.

**Cooperation agreements often include provisions regarding identification,
realization and preservation of assets.**
First, coordination agreements often include provisions requiring that the
parties will “coordinate and cooperate regarding the identification, preservation and
realization of assets that the other may have an interest in.”23 This provision can be
especially helpful for the parties to identify assets that clearly fall in the estate, assets
clearly subject to forfeiture, and “hybrid” assets. For example, assets that the
government has no tools to pursue, such as perhaps avoidance recovery powers,
might vest in the estate; however, the trustee will want the assurance of an agreement
and court order that any funds the trustee recovers will not be subject to forfeiture.
On the other hand, the government’s reach may be greater than the trustee’s with
respect to recovery of property held by third parties but not within the reach of
avoidance powers. Hybrid assets include bank accounts, investments and other
funds, which arguably fall in either category depending on how the parties
characterize the scope of the crime and the nature of the legitimate aspects of an
enterprise in bankruptcy.

**The parties should be encouraged to determine what tools in each entity’s
arsenal can best enhance recoveries.”
Inter-party communication and negotiation toward cooperation agreements can
facilitate the narrowing of issues with respect to assets and distributions, and may bring into
23

See, e.g., Coordination Agreement in United States v. Petters, 2010 WL 4736795 (D. Minn. Nov. 16, 2010).
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sharper focus areas of discord, such as whether the government’s theory of relation back and
substitute property legitimately excludes assets from the estate.

**Cooperation agreements often include provisions regarding information
sharing.**
Second, a coordination agreement may include provisions for information sharing.
Typically, these include the duty to keep other representatives and the courts apprised of all
relevant and material developments in the proceedings. Given the nature of the parallel
proceedings, information sharing agreements will typically provide for confidentiality of nonpublic information and trade secrets, as well a process for hearing objections. Experience in
existing cases suggests that the governmental agencies involved may be willing to talk but
not to share information. The nature of extent of the government’s ability and desire to
cooperate and comply with sharing agreements or orders may therefore be a useful topic to
explore.

**Cooperation agreements may provide mechanisms to address conflicts
regarding asset allocation and efficiencies in asset recovery, preservation or
liquidation.**
Third, coordination agreements may serve as a starting point in considering which
representative/ proceeding is best positioned to respond to issues arising with particular sets
of assets. The treatment of any asset proceeds in several phases: the asset must be identified,
located, brought within the proceedings, and allocated. Moreover, depending upon the type
of asset, there may be a desire to sell the asset, or (if it is a business entity) to restructure and
operate the asset for some time either to obtain a better sale price or to preserve the entity as
a revenue stream for victims or creditors, who might otherwise receive far less in an
immediate liquidation.
Early in the litigation there may be a focus upon how parties will assist each other in
the recovery of identified assets as the case develops. Over time, there may be a
transformation, in which the stakeholders begin to focus upon questions of superior
liquidation or restructuring capacity as between the proceedings. Given this complexity and
these shifts, it is unsurprising that the ability of the trustee and the government to identify
and pursue certain assets, and to maximize the return on those assets, may change over time.

**Cooperation agreements may require cooperation while reserving rights for
subsequent resolution, and may provide mechanisms to address potentially
conflicting claims to the assets.**
Parties may coordinate on the allocation of responsibilities without prejudice to
future rights—both to enhance efficiency and maximize recovery—and seek the court’s
approval of these agreements to avoid subsequent challenge.24

24

Id.
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**Cooperation agreements may address mechanics of how the parties will
cooperate toward the preservation of assets, including whether legitimate
business operations may be continued and if so under whose oversight.**
Fourth, because some assets may be forfeitable (as proceeds, substitute property, or
using the relation back doctrine) but also be part of a legitimate business enterprise, the
court may create procedural mechanisms that encourage discussion between the trustee and
Department of Justice to negotiate agreement regarding which assets should be placed
within either the forfeiture or estate accounts. Where such determinations impact the
recoveries for creditors and victims, courts should also devise mechanisms to consider
objections from creditors and victims.

**Cooperation agreements may include cost sharing provisions.**
Fifth, coordination agreements may include provisions for the sharing of costs. Costs
and fees for trustees in bankruptcy are often determined according to a fixed schedule. The
costs of criminal forfeiture and restitution programs are born in different ways—shifting
governmental resources away from other activities and to a process devoted to victim
compensation. Protocols that include some provisions for the allocation of costs should
reflect the desire to compensate parties for work actually performed in that joint process,
while maximizing the potential recovery to claimants in the process.
5.4c Notice and Communication with Victims, Creditors, Interest
Holders and Other Interested Persons
The criminal, bankruptcy and civil litigation systems each have well-established
notice requirements, based upon both statutory and constitutional obligations.25 Where these
proceedings not only overlap but also involve the assertion of claims by differing parties,
notice becomes far more complex.
Notice is a standard requirement in civil litigation in general,26 as well as bankruptcy
cases in particular. Three bankruptcy notice requirements are particularly relevant in cases
related to white-collar criminal crime. First, notice is required to the debtor of the filing of an
involuntary bankruptcy against a debtor who has not filed bankruptcy but whose creditors
fear may be the subject of a criminal prosecution based on white collar fraud. Second,
notice is required to creditors at the outset of the case to inform creditors of the filing,
existence of the stay, and potentially the need to file a claim against the estate.27 Third, in
addition to these initial notice requirements, many actions in bankruptcy require notice to
non-moving parties, a hearing, and court approval before the bankruptcy trustee can take
certain actions—for example, a non-ordinary course sale of assets of the estate.
Providing a full explanation of each of these notice requirement regimes is beyond the scope of this project.
For an excellent overview of the requirements, deadlines, exceptions to, and sanctions for violation of these
notice requirements see La Fave, et al., CRIMINAL PROCEDURE 19.2; MOORE’S FEDERAL PRACTICE 4 et seq.;
COLLIER ON BANKRUPTCY 342.
26 For discussion of notice in civil proceedings, see sections 10.221, 21.3, 21.6.
27 The sanctions for not providing creditor notice can be substantial; for example, lack of notice renders a claim
non-dischargeable pursuant to section 523(a).
25
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Many of the parties entitled to notice in a bankruptcy case might not be entitled to
notice in a Forfeiture Proceeding, however.

**Parties in interest may have different rights to be heard depending on
whether an asset is administered in the Forfeiture Proceeding or the Insolvency
Proceeding.**
Moreover, both notice and distribution complexities are exacerbated by the existence
of unknown or presently unidentifiable victims, and differences between the regimes in their
recognition and identification of parties and transferees. For example, the treatment of
transferees of claims is well understood in bankruptcy and civil litigation; however the
statutes and policy statements governing recovery from forfeiture funds generally restrict
recovery to the original Victim. Consequently, if a Victim monetizes or sells its right to
payment from a forfeiture victim recovery fund, the transferee may have no right to notice
and no right to recovery.

**Transferees who acquire claims may be entitled to notice and distribution in
the Insolvency Proceeding, but may not be entitled to notice or recovery in a
Forfeiture Proceeding.**
Additional complexity in terms of communicating with parties in interest arises from
the fact that differences in the treatment of victims/creditors/ claimants may lead to the
appointment of different representatives in different proceedings who lack legal standing in
the other proceedings.

**Representatives of interest groups may have standing to be heard in one
proceeding but not others.**
Also, depending upon the nature of the victims and claimants, some may have
individual counsel, while others do not.

**The complexities of notice and the practical reality that thousands of
potentially interested parties may be seeking ongoing information about the
status of the various proceedings often warrants the establishment of means of
communication that go well beyond mandatory notice requirements.**
In addition to the legal mandates attendant to providing requisite notice, the sheer
complexity and uncertainty of these cases often results in a great deal of confusion among
the potential claimants. This may place extensive demand on the trustee and other
representatives to respond to literally thousands of inquiries. Consequently, in many of these
cases it is extremely beneficial for the parties to go well beyond legally mandated notices by
establishing mechanisms for ongoing communication of information to potentially interested
parties. In large cases, for example, the trustee and government often each establish and
widely advertise the existence of websites where parties in interest may obtain information
about the case, including mechanics of asserting claims and interests. Cf.
http://www.madoffvictimfund.com/ (DOJ website) and http://www.madofftrustee.com/
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(SIPA trustee website).
The DOJ and trustees have devised means of communicating with and distributing
monies to these large groups of victims. For example, the Adelphia criminal restitution fund
committed significant public resources to alert victims of their rights, thorugh mass mailings,
toll-free phone services and “victim-witness coordinators.”28 The approach is consistent with
federal laws that increasingly require the government to identify and notify potential victims
about important proceedings that take place throughout the government’s case,29 give them a
“reasonable right to confer”30 and, in some cases, guarantee the right to “full”
compensation.31

**The courts’ assistance may be sought in approving forms of mass notice and
means of mass communication.**

5.4d The Substance and Structure of Discussion Between Bankruptcy
Trustee and the DOJ
Below is a breakdown of the three main topics that counsel will typically find helpful
to discuss early in the communication process.

**The courts may find this list useful as a guide to probe whether the parties
have been communicating effectively and to what extent encouragement toward
communication or perhaps direct inter-court communication may be useful.**
Shape of Processes


How long has each process been proceeding? Are there any additional filings or
substantial developments in process?



Will the bankruptcy focus simply upon liquidation (whether through 7 or 11), or
is there a possibility of a restructuring? Is there a legitimate and potentially viable
business affected by the proceedings? What efforts can be undertaken to

See, e.g., The Need for Increased Fraud Enforcement in the Wake of the Economic Downturn, Hearing Before the S. Comm.
on the Judiciary, 111th Cong. 4 (2009) (statement of Rita Glavin, Acting Assistant Att'y Gen., Criminal Div.,
United States Dep't of Justice) (“The Department's many victim-witness coordinators and law enforcement
officials work tirelessly to help ensure that what money is recovered reaches the victims of the crimes.”),
available at http://judiciary.senate.gov/pdf/09-02-11GlavinTestimony.pdf.
29 18 U.S.C. §3771(a)(2)-(4) & (c)(1). See, e.g., Douglas Evan Beloof, The Third Model of Criminal Process: The Victim
Participation Model, 1999 UTAH L. REV. 289, 290 (observing that the victims' rights movement “has shaken
conventional assumptions about the criminal process to their foundation”).
30 Id. §3771(a)(5); see also id. §3664(d)(1) (“[T]he attorney for the government after consulting... with all
identified victims, shall promptly provide the probation officer with a listing of amounts subject to
restitution.”); In re Dean, 527 F.3d 391, 395-96 (5th Cir. 2008) (discussing the CVRA-established victims' right
to confer with the attorney for the government).
31 Id. §3771(a)(6); see also Dolan v. United States, 130 S. Ct. 2533, 2540 (2010) (“‘[J]ustice cannot be considered
served until full restitution is made.”’ (alteration in original) (quoting S. Rep. No. 104-179, at 20 (1995))).
28
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preserve the business operations if appropriate?


Given this constellation of processes, to what extent can the parties engage in
information sharing and to what extent are they limited? Are hurdles to
communication caused by necessary case constraints or intransigence?

Identification of Assets


What assets have been identified in each proceeding? Who currently controls
each asset?



Is the bankruptcy voluntary or involuntary? In either event, is there a concern
with non-identified or hidden assets? Are the tools of the bankruptcy process or
of governmental enforcement better suited to ferreting out and recovering
assets?



Has the forfeiture process identified any other assets not yet under the control of
any proceeding? Have any assets already been seized in the forfeiture or
disgorgement process? Are there other assets the government intends to forfeit
or disgorge?



Are there any assets or causes of action that the trustee has or will seek to have
restored to the estate – for example, fraudulent conveyance, voidable preference,
etc.?

Identification of Parties, Stakeholders


What types of criminal claims will be pursued? What consequence does this
have for the scope of Victims for purposes of forfeiture? Is there a conviction or
plea agreement? Has the debtor / defendant or related party agreed to a
forfeiture of assets? Do others claim an interest in those assets?



Who are the bankruptcy creditors and interest holders?



To what extent do the Victims overlap with the bankruptcy creditors and interest
holders?

The first few meetings, particularly among attorneys who have not worked together
previously, will often focus simply on relationship building. After this, counsel will typically
move the discussion toward sequencing and other key matters important to the attorneys
given the particular dynamics of their cases. With respect to sequencing, the discussion will
typically involve identifying the key issues for discussion, setting a timeline or schedule for
that discussion, and identifying the relevant parties for participation in such a discussion.
With respect to timing, conversations will often be substantially limited until the government
enters into a plea/conviction with the defendant, because prior to that there are significant
restrictions on what information can be shared.
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Once the preliminary forfeiture occurs, there is a period when discussions could be
had about how the process should proceed, before the final order of forfeiture is entered. If,
however, the preliminary order suggests that the defendant’s interest is subject to forfeiture,
and the bankruptcy is derivative of the defendant’s interest, the forfeited assets might not
come into the bankruptcy estate. At that point, the parties and courts should explore
whether the government’s theory of the interaction of relation back and substitute property
prevents assets from becoming property of the estate or leaves substantial assets for the
bankruptcy estate, as noted at Chapter 2.--.
5.4e Considering the Participation of Other Stakeholders
The trustee in the Insolvency Proceeding and DOJ in the Forfeiture Proceeding will
typically be the key stakeholders and voices in any cooperation agreement or other
collaboration. The trustee and US Attorney should in turn consider whether there is a need
for additional participants to assist them in this process. For example, are there bankruptcy
attorneys, litigators, case agents, auditors, investigators, victims groups (whether victims,
advocates, or attorneys), or others that have been involved in the case, whose voice might
either (1) resolve issues or contribute to building an understanding or resolving questions
faced by the key participants, or (2) help eliminate later opposition to the cooperation
agreement?
Below is a listing of questions that the trustee and US Attorney will typically consider
with respect to victims, creditors, and other interested persons.

**The court may use this list as a guideline to ensure that the parties have
fully considered how the proposed agreement might affect other stakeholders
before the court approves a cooperation agreement.**


Are there other actors with institutionalized roles, which will be essential to
broader agreement? For example, if there is a receivership, there may be a need
to bring in the receiver, or SEC or SIPA trustee, early in the process.



Are there advisors whose insights are necessary to allow the trustee and AUSA to
educate each other, or appraise the information being provided by the other
parties to these discussions?
o For example, is there a need for specialized accountants or actuarial
expertise? In some cases, the FBI, IRS or other agencies may be useful in
providing these types of information.



Are there parties within a proceeding who have a legal right to object to the types
of terms that might be reached in a cooperation or coordination agreement,
whose buy-in would therefore be helpful prior to the filing of a motion with the
court?
o If the agreement proposes to address choice of law issues, will the
selection of law create or preclude particular substantive law claims or
entitlements?
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o If the agreement proposes to address the allocation of costs for
investigation, restructuring of a corporation/ preservation of assets, or
distribution, does the proposed allocation adversely impact any creditor
or party?
These concerns and thus the necessity of stakeholders may be different at the outset
of the case during the preservation stage and later in the case as allocation/ categorization of
assets and distribution is considered, and will also vary based upon the extent to which the
cooperation extends from mere sharing of information about the identification of assets to
bargaining over the treatment of particular property as forfeit or not, claims as within the
umbrella of forfeiture/victim or not.
When a cooperation agreement’s terms substantively affect ultimate distributions
(including by determining whether assets are subject to the bankruptcy estate or to
forfeiture), the court should inquire regarding how the agreement may affect other
stakeholders. For example, how will secured creditors, unsecured creditors, and equity
holders be impacted by the agreement, including any determinations with respect to the
validity of forfeitures? Does the categorization of assets as either forfeiture or estate
property impact the ultimate distributions to creditors and victims? Does the agreement fix
the treatment of victims / unsecured creditors, such that it is a de facto priority
determination? Does the decision to restructure a corporation, or to determine that it has
no viability, impact distributions?

5.5 Provisions Regarding Assets and Property
Because Forfeiture and Insolvency Proceedings offer distinct and unique advantages
in the collection, preservation and distribution of assets, cooperation may foster efficiency
and enhance recoveries.
5.5a Cooperation Regarding Asset Recovery
In a government forfeiture proceeding, the government may be in a superior
position to identify and secure remote assets more expeditiously and inexpensively than the
bankruptcy trustee or receiver. Prosecutors may have standing to collect funds against third
parties that private plaintiffs cannot.32 Public authorities also may attach and collect funds

See, e.g., EEOC v. Wafflehouse, 534 U.S. 279 (2002) (holding that the EEOC can recover damages and other
relief on behalf of an employee who could not under a mandatory arbitration agreement); Myriam Gilles &
Gary Friedman, After Class: Aggregate Litigation in the Wake of AT&T Mobility v. Concepcion, 79 U. CHI. L. REV.
623, 642-43 (2012) (describing advantages enjoyed by states attorney general in parens patriae litigation); Donald
C. Langevoort, Reading Stoneridge Carefully: A Duty-Based Approach to Reliance and Third-Party Liability Under Rule
10b-5, 158 U. PA. L. REV. 2125, 2127-28 (2010) (“The Court's choice of reliance as the crucial element
indicates the Court's comfort with having different liability outcomes in Rule 10b-5 cases depending on
whether the action is an SEC enforcement or criminal prosecution (where reliance is not required) or private
litigation (where it is).”); Adam S. Zimmerman & David M. Jaros, The Criminal Class Action, 159 U. Pa. L. Rev.
1385 (2011) (describing powers enjoyed by prosecutors to pursue restitution from third-parties).
32
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from parties, using criminal forfeiture laws that private plaintiffs cannot.33 Yet, because both
regimes offer different tools, cooperation can often expand the available pool of assets and
improve distributions.
In contrast, avoidance actions (like preference claims under 11 U.S.C. § 547(b) and
fraudulent transfer claims under 11 U.S.C. § 544) can be brought under the Bankruptcy
Code to recover certain property, which is not as readily recovered through the forfeiture
process.34 Where the lead attorneys in both regimes are able to cooperate, they frequently
are successful in identifying additional assets, as well as Victims, that would likely not have
been identified or recovered if the processes had proceeded entirely independently. In very
complex cases, with thousands of transfers, cooperation can also prove beneficial in
reducing investigation and process costs, though coordinated efforts.
Forfeiture also grants other powers that are not available in bankruptcy. In
particular, the government has greater power to seize and restrain assets as part of over 200
MLAT treaties around the world. In contrast, trustees need to hire private counsel to
institute litigation to recover the asset on the grounds that it is property of the estate in a
U.S. bankruptcy case – whereas DOJ can rely upon the treaty and the foreign government’s
obligation thereunder, a vastly simpler process.
Consideration should also be given to whether one regime or the other facilitates the
resolution of challenges posed by commingled assets and the complexity of tracing. Where
tracing is an issue, the DOJ may have greater expertise in using the investigative powers of
the government together with the relation-back doctrine to identify and pursue hidden assets
in sham corporations.
5.5b Cooperation Regarding Asset Management and Preservation
In addition to the benefits that may be attained by cooperation with respect to the
recovery of assets, significant benefits may be obtained by cooperation with respect to asset
management and preservation. The longstanding expertise of the government in efficiently
liquidating individual assets such as vehicles, boats and bank accounts has been significantly
tested as forfeiture has expanded into far broader realms of assets.
If assets are part of ongoing businesses that is going to be reorganized, the
bankruptcy court and bankruptcy trustees have longstanding expertise (under chapter 11 of
the Bankruptcy Code) in operating businesses in bankruptcy. Likewise, bankruptcy trustees
may have greater expertise in winding down and liquidating corporations and corporate
assets.
Tracing and liquidation of certain concrete assets may be equally within the expertise
of either proceeding, or more efficiently managed by one or the other.

Anthony Martucci, Advocating for Asset Forfeiture in the Post-Madoff Era: Why the Government, Not A Bankruptcy
Trustee, Should Be Responsible for Recovering and Redistributing Assets From Feeder Funds and Net Winners, 63 CASE W.
RES. L. REV. 599 (2012) (describing the superior powers of federal prosecutors in collection under federal asset
forfeiture laws).
34 See discussion in Chapter 2, ___..
33
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5.5c Cooperation Regarding Distribution

Cooperation agreements may, and the courts should urge that they do, contain
assurances that the parties will adopt and implement means of ensuring the prevention of
duplicative payments. Once again, the timing of payments is important to ensure that the
distribution processes account for potential distributions already made or to be made under
the other distribution scheme.
Consolidation of distribution processes could, in theory, foster efficiency and
dramatically reduce the potential for duplicative payments. Several hurdles, however, make
joint distribution difficult. First, a major consideration is the extent to which a common
trustee could be appointed across both proceedings, as a mechanism for consolidating
efforts and reducing the risk of double recovery or gaps in assets. Using the same trustee for
both the bankruptcy and forfeiture might allow the assets to be kept segregated, but reduce
the need for coordination, risk of duplicative recovery, etc. Regrettably, fiduciary obligations
may stand in the way of this type of efficiency because the different regimes ask the fiduciary
to serve the interests of different beneficiaries.
Second, several cases defer potentially looming disputes over distribution by
bifurcating the cooperation process into two separate phases: (1) identification and seizure,
and (2) capture and distribution. This structure allows early cooperation that may be
beneficial, but reserves distribution decisions until a later point in the proceedings, when
greater information may be available. This structure may allow the deployment of the various
tools unique to each process, focusing upon the comparative strengths of each process with
respect to asset identification, transfer of title, and sale of assets (or in the case of ongoing
concerns, management and restructuring of the business), without determining ultimate
entitlements. Nevertheless, because early determinations of control over assets may
entrench positions, particularly when one party has devoted resources to asset recovery and
management, bifurcation agreements must be delineated in ways that clearly preserve rights,
provide for adjustments and cost shifting if necessary, and avoid challenges from objectors
disfavored by any re-allocation during phase two.
5.6 Perspectives of Claimants, Victims and Interest Holders
Ideally, the key parties should be encouraged to engage in a multi-party process in
which they begin a dialogue but ultimately incorporate the reasonable positions of objectors,
even if these entities are not official signatories to the agreement. If the objectors’ views
remain in conflict with the major parties’ agreement, then the court will ultimately need to
determine whether to approve the agreement. If it does so, it becomes a court order like any
other, subject to the applicable standards of review. As such, in most cases most parties can
be brought into the negotiation process, and typically the courts approve the resulting
agreement. These agreements have substantial force once approved, given the level of
discretion accorded the AUSA and trustee to shape their respective processes, especially
when combined with the court order. Thus, while there is a theoretical avenue for appellate
review, in practice the viability of appeal has been viewed as substantially limited.
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5.7 Provisions Regarding Distributions
As discussed in Chapter 2, Insolvency Proceedings follow sophisticated processes
and priority schemes under which all stakeholders’ interests are considered, ranked and
compensated under a policy-laden statutory scheme. This scheme is often inconsistent,
however, with the Forfeiture Proceeding’s focus solely on Victims.
A number of federal statutes make compensation for Victims an important criminal
justice priority. Chief among these are:
●

The Victim and Witness Protection Act of 1982 (Pub. L. No. 97-291, 96
Stat. 1248 (1982));

●

The Victims’ Rights and Restitution Act of 1990 (Pub. L. No. 101-647, tit. V,
104 Stat. 4789 (1990));

●

The Mandatory Victims Restitution Act of 1996 (Pub. L. No. 104-132, tit. II,
110 Stat. 1214 (1996)); and

●

The Crime Victims’ Rights Act of 2004 (Pub. L. No. 108-405, tit. I, 118 Stat.
2260 (2004)).

With each act, Congress encouraged, and at times compelled, prosecutors to take a
more aggressive role in recovering victim compensation. The Mandatory Victim Restitution
Act of 1996, for example, was hailed as part of a move “toward a more victim-centered
justice system,” which would help transform a criminal justice system that Congress believed
was ignoring the plight of victims.35
As previously noted, forfeited assets may (but need not) be used to compensate the
Victims through remission and restoration process. See 21 U.S.C. § 853(i)(1) (disposition of
criminal forfeiture proceeds); 18 U.S.C. § 981(e)(6) (disposition of civil forfeiture proceeds).
Remission is the means by which forfeited property is distributed to crime victims.
Restoration is the means by which such property satisfies a criminal restitution order for the
victims. In addition, over the past decade, federal prosecutors have sought compensation in
a number of high profile cases through “non-prosecution” and “deferred prosecution
agreements,”36 plea agreements and convictions. The Department of Justice’s Asset
Forfeiture Program has increased correspondingly. While recoveries remained fairly
constant from 2000 to 2005, forfeitures suddenly doubled in 2006 and have continued at an
increasing pace to a record $1.684 billion in 2011.37
One of the reoccurring themes in the tension between Forfeiture and Insolvency
Proceedings is the concern with how the definition of “Victim” interacts with the parties in
Matthew Dickman, Should Crime Pay: A Critical Assessment of the Mandatory Restitution Act of 1996, 97 CAL. L.
REV. 1687, 1688-9 (2009).
36 Non-prosecution agreements (NPAs) are made before charges are filed and the agreement is maintained by
the parties. Deferred prosecution agreements (DPAs) are made after the government has filed a formal
charging document with the court. Courts generally do not review NPAs, and only very rarely review DPAs.
37 See Department of Justice, Asset Forfeiture Reports, available at http://www.justice.gov/jmd/afp/02fundreport/.
35
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interest in a bankruptcy case.38 On the most literal and narrow reading, Victim is limited to
just the Victims of the particular crimes charged, which may not be the complete set of
wrongdoing suspected to have occurred. This narrowness therefore can create inequities
between Victims, to the extent that a decision is made to charge only certain crimes. It also
can create tensions between Victims of the scheme and other creditors if virtually all assets
have been forfeited to pay Victims, leaving nothing for creditors. A number of Ponzi
scheme prosecution assume this type of distribution. While at first blush, it would seem that
Victims should be collecting before creditors, this runs counter to the Bankruptcy Code
conception, which establishes a complex and comprehensive scheme for priority of
distribution based upon state law and federal equitable principles. 11 U.S.C. § 507. It may
also be counter to the reality that creditors may have relied in good faith on the legitimacy of
the business in determining to extend credit, and may have been harmed by the collapse of
the business to the same extent or more as defrauded investors.
The definition of Victim may have worked adequately for crimes such as bribery or
robbery where individual victims are easily identified and equity may favor crime victims
over creditors. The Rothstein case and others, however, suggest that the equities may not be
so straightforward. There, the Victims of the crime of conviction were sophisticated
investors who, some might argue, should reasonably have known that something was amiss,
in contrast to innocent creditors who had far less ability to perceive the fraud.39 In contrast,
different charging decisions might have favored the law firm’s employees, including
secretaries and janitors with no reason to suspect a fraud and no method for risk-spreading,
and other creditors.40 For massive entity frauds, the definition of Victim may create
inequitable results. Because bankruptcy and forfeiture developed separately, and the
interactions between Insolvency and Forfeiture are only now being tested, it is unclear
whether Congress truly intended that broad forfeiture, broad prosecutorial discretion and a
narrow definition of Victim would usurp the type of priority scheme the Bankruptcy Code
creates. The current structure often gives rise to the high-stakes of the contest for control
over any particular asset.
Although equities may suggest the value of broadening of the definition of Victim,
potentially to include even the creditors, to permit greater case-by-case equities, this cannot
be achieved absent statutory change. Nevertheless, because the government has broad
discretion, absent a statutory provision mandating forfeiture, it could choose to forego
forfeiture in favor of a bankruptcy filing where the perceived equities warrant. This might
well include a concurrent limitation upon collection by those who knew or had reason to
know of the underlying criminal conduct, to provide an equivalent to equitable

38 While the victim definition has been placed here for purposes of streamlining, it clearly animates what can be
done in the earlier phases of the process with respect to asset collection, to the extent that statutorily those
assets collected in the forfeiture proceedings are earmarked for distribution to victims rather than creditors.
Indeed, it appears that the end of the process is a far more logical time for these determinations to be made,
because everyone has a far greater understanding of what has occurred than at the outset. Yet, if the statute is
read to require forfeited assets to go to “victims” narrowly defined, this would seemingly necessitate the (suboptimal) determination at the outset, since those initial determinations about forfeiture of assets would carry
through mandatorily to distribution.
39 See, e.g., Nancy Rapoport, Black Swans, Ostriches and Ponzi Schemes, 42 GOLDEN GATE L. REV. 627 (2012).
40 [Rothstein settlement, Rothstein ancillary prosecutions, Coquina v TD]
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subordination within bankruptcy.41 A settlement or cooperation agreement also might
embody a more considered determination of which property to hold in forfeiture and what
to leave in the estate in order to permit a more equitable result in the disposition of the
various claims.42
The entry of the preliminary forfeiture order terminates the defendant’s rights to the
property. Consequently, although third parties may assert superior interest in the property
prior to the final hearing, the trustee (and estate) whose rights are derivative of the debtordefendant’s cannot. See 11 U.S.C. §323. This suggests that for there to be a meaningful
discussion, not merely a discretionary/ one-sided decision by the government to relinquish
certain assets, the intervention needs to occur earlier in the process. But, traditionally the
entry of a plea and preliminary forfeiture have been paired, making earlier intervention
problematic.
5.8 Provisions Regarding Evidence, Discovery and Confidentiality
Criminal cases against corporations may involve individual criminal defendants with
venue-rights that limit the prosecutors’ ability to charge in the same jurisdiction that gives
rise to a private lawsuit.43 As a result, these proceedings may involve not only criminal, civil,
and bankruptcy proceedings, but different district courts around the country—or even the
world. This can result in differences between jurisdictions with respect to what evidence may
be sought and what disclosures must be made, and may result in potentially conflicting
rulings by different courts on parallel discovery motions.
Beyond these judicial differences, these geographic variations may impact the parties.
For example, United States Attorney Offices in different jurisdictions have different
demands and different case loads. Despite these complexities, courts have always enjoyed
power to informally coordinate actions. Such arrangements are consistent with judicial
efforts to informally coordinate efforts in complex actions between state and federal court,44
as well as between courts that oversee parallel agency and criminal restitution actions.45
41 The DOJ is agreeing to allow the case to continue in bankruptcy where the “victims” will receive a greater
payout in the bankruptcy system and potentially far faster than through forfeiture—whether by negotiating to
allow subject to a cap on fees, or even dropping the forfeiture entirely where the bankruptcy restitution will
allow a better recovery for the right victims than the narrow forfeiture definition would. Yet, where there are
different distribution schemes and groups of victims, this often becomes more complex and attorneys on both
sides expressed as sense that they wanted to do the right thing, but could not violate the statutory regimes they
each serve to do so.
42 [Freeman line of cases]
43 U.S. Const. Art. VI (affording defendants right to trial in the state or district where the “crime was
committed”). See, e.g., United States v. Cabrales, 524 U.S. 1 (1998) (limiting prosecution to the district where
alleged money laundering took place); Platt v. Minnesota Mining & Mfg. Co., 376 U.S. 240 (1964). Under the
Federal Rules of Criminal Procedure, a defendant can move for a change of venue to avoid prejudice in the
district that would deprive the defendant of a fair trial, for the convenience of parties and witnesses, and in the
interest of justice.
44 See William W. Schwarzer, et al., Judicial Federalism in Action: Coordination of Litigation in State and Federal Courts,
78 Va. L. Rev. 1689, 1690 (1992) (noting informal state-federal cooperation, including “calendar coordination,
coordinated discovery, joint settlement efforts, and joint motions hearings and rulings”); Byron G. Stier,
Resolving the Class Action Crisis: Mass Tort Litigation as Network, 2005 Utah L. Rev. 863, 893 (“[M]any state and
federal judges meet and form networked responses to the challenges of mass tort litigation.”).
45 U.S. v. Peterson, 859 F. Supp. 2d 477, 479 (E.D.N.Y. 2012).
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Moreover, parties may overcome these barriers by entering into coordination agreements to
streamline the process.
5.8a Disclosures
As in other complex cases, government attorneys and trustees can be obliged to
disclose information to the courts overseeing each case, including the names of victims
scheduled to receive restitution, the basis for the awards, and any other related fines or
money awarded to government entities in the public proceeding.46 Disclosures may provide a
basis for government attorneys and private lawyers to determine whether or not to
consolidate settlement funds through a single scheme.
In light of the distinct obligations that prosecutors and trustees owe, there may be
cases where the government may only be able to agree to permit a trustee to administer
some of the forfeited property; in such cases, it may require separate trustees to distribute
the proceeds of forfeited property only to victims, not to general creditors. In practice,
conflicts may result regarding the extent of discovery that is desirable. Typically the
Department of Justice must be concerned with ensuring that disclosures made will not
jeopardize its criminal investigation. In contrast, typically the bankruptcy trustee is
concerned with expediting its discovery, in order to gather and distribute assets as
expeditiously as possible.
5.8b Confidential Information
If it becomes necessary to share confidential information, the coordination
agreement should include a confidentiality provision. Such provisions can include promises
not to share non-public information with third parties, standards for treatment of
confidential documents, protection of attorney work product, and a process for objections
to the sharing of specified information, where it would cause harm to either of the sets of
proceedings. Common interest agreements are a useful framework.
5.9 Provisions Regarding Subsequent Case Management -- Deferred
Docketing
When a bankruptcy case is pending, the schedules of assets and liabilities filed in the
case are designed to identify all potential creditors and interest holders. If the courts are
concerned that injured parties may not yet be aware of their injuries, the courts can establish
deferred dockets to toll the statutes of limitation until after such injuries are known. This
system is most often used in latent toxic tort cases,47 but could be applied in the context of
an elaborate Ponzi scheme, financial fraud, or other complex criminal or securities matter in
which awareness of the injury and identification of the injured parties may not be readily
46 Such procedures are common when different plaintiffs’ attorneys commence separate actions in different
jurisdictions. See MANUAL FOR COMPLEX LITIGATION, FOURTH § 22.2 (“Courts routinely order counsel to
disclose, on an ongoing basis, past and pending related cases in state and federal courts and to report on their
status and results.”)
47 See, e.g., In re Asbestos II Consolidated Pretrial, 142 F.R.D. 152 (N.D. Ill. 1991). See generally, Peter H. Schuck, The
Worst Should Go First: Deferral Registries in Asbestos Litigation, 75 Judicature 318 (1992); see also In re Asbestos
Prods. Liab. Litig. (No. VI), MDL No. 875, 2002 U.S. Dist. LEXIS 16590 (E.D. Pa. Jan. 14, 2002); see also
MANUAL FOR COMPLEX LITIGATION §40.52, ¶ 9 (Federal Judicial Center, 4th ed. 2004).
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apparent. Bankruptcy courts have devised mechanisms for addressing the concerns that
unknown injuries may present.48 These issues tend to be less problematic in cases involving
financial fraud injury than in cases involving latent tort injuries.
5.10 Provisions Regarding Recognition of Certain Orders in Other Parallel
Cases
Coordination agreements typically include a promise that each signatory will honor
specifically identified resolutions and/or settlements approved by other courts involved in
the case. Such a promise should consider how assets should be awarded and how they
would be transferred pending the resolution of each of the various legal issues considered by
each of the courts involved.

See MANUAL FOR COMPLEX LITIGATION Chapter 22 (Federal Judicial Center, 4th ed. 2004) (mass tort case
management); Laura B. Bartell, A Guide to the Judicial Management of Bankruptcy Mega-Cases (Federal Judicial
Center, 2d ed. 2009.)

48
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INTRODUCTION
This Guidebook is the product of an interdisciplinary and interagency working group
that was organized under the auspices of the American Bar Association. Since 2010, the
group has been studying and seeking solutions for the recurring tensions between
governmental enforcement proceedings involving the forfeiture of a wrongdoer’s assets, on
the one hand, and insolvency proceedings that assert jurisdiction over the disposition of the
same assets, on the other hand. As a result of the working group’s report and
recommendations, in February 2014 the ABA adopted a resolution encouraging all of the
entities, agencies and courts involved in overlapping forfeiture proceedings and insolvency
proceedings to develop protocols and work toward enactment of appropriate legislative and
rules changes to address these complex intersections. (The Resolution appears at Appendix
A. A link to the full report and recommendation is included in Appendix F.)
The challenges addressed here have arisen as the result of the rapid evolution of
forfeiture law and its perceived encroachment on traditional insolvency law. Neither
substantive nor procedural law has kept pace with this evolution. This Guidebook is
intended to assist the courts in identifying the regulatory schemes, parties, interests,
competing considerations and policies that are at stake, so as to assure fully informed
decision-making.

From the forfeiture side: Governmental agencies have the power

(indeed, often the duty) to apply forfeiture and disgorgement laws to seize
assets involved in a criminal enterprise or garnered by violation of
securities or other laws. The forfeiture laws contemplate that the seized
assets may be distributed, either through victim recovery funds or under
remission principles, to claimants (such as victims and innocent owners)
harmed by the underlying wrongful activity, or may be retained by law
enforcement agencies.

From the insolvency side: Seizure of assets often strips a person or

enterprise of essential funds necessary for daily existence. The targeted
entity or its creditors may seek the protection of the bankruptcy courts –
or, more rarely, other insolvency regimes – either as a proactive measure
before the seizure, or as a reactive measure after seizure. Insolvency law
generally applies entirely different entitlement and distributional
principles to the assets subject to the forfeiture proceedings, because
insolvency proceedings recognize the potentially senior or equal rights of
the targeted person’s trade and other creditors, and not just claims that
may be held by victims.
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Thus, when these two legal schemes intersect, the government and bankruptcy estate
often battle over control and distribution of the same assets. These battles involve far more
than a mere procedural turf war. The divergent rules and policies governing forfeiture and
insolvency may result in the exact same claimants receiving profoundly different
distributions depending upon which scheme is applied. Moreover, because there may be
only partial, rather than complete, overlap between the claimants and assets subject to each
proceeding, some claimants may receive distributions if forfeiture law is applied, but none if
insolvency law is applied, and vice versa.
Ultimately, statutory amendments or determinative judicial rulings will likely be
necessary to resolve the substantive conflicts between forfeiture law and insolvency law.
Even when (if) substantive legal changes do occur, the judges managing these cases will
continue to face complicated procedural coordination issues. The courts overseeing these
proceedings today and in the future have significant opportunities to manage their
intersections in ways that reduce litigation and conflict, and expedite and enhance recoveries
to injured persons. As elaborated herein, these judicial management strategies include:
● early and carefully targeted status conferences;
● awareness of, and where appropriate means of encouraging
communication among the players in, the parallel proceedings;
● case management orders;
● inter-court communication;
● in appropriate cases, joint hearings between bankruptcy court judges and
district court judges or other judges overseeing different cases in different
courts; and
● in appropriate cases, hearing and approval of coordination agreements
that settle procedural, evidentiary and substantive disputes, including with
respect to asset allocation and distribution.
Most of the cases address conflicts between forfeiture law and bankruptcy law, rather
than other types of insolvency proceedings, but the principles discussed are generally
applicable to proceedings involving multiple state courts, both federal and state courts, and
those in which cross-border implications arise. This Guidebook notes any significant
divergences where appropriate.
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Additional background:
A general overview of these tensions is available in a Federal Judicial Center video
titled Asset Forfeiture and Bankruptcy Case Coordination, available at Federal Judiciary Channel
(Jan. 16, 2014), https://www.youtube.com/watch?v=kQlPZLpg6HE&feature=c4overview&list=UUIcgGfaeUGYJSo7bLeUr1hw.
Other useful background resources include: Symposium, A Cross-Disciplinary
Dialogue: White Collar Fraud, Asset Forfeiture, and Bankruptcy, 42 GOLDEN GATE L. REV. 525
(2012) (eight articles); a BUSINESS LAW TODAY July 2012 mini-theme series titled Fraud and
the Intersection Between Crime, Bankruptcy and Asset Forfeiture (five articles); and the report and
recommendation supporting ABA Resolution 102A. Links to these resources are included
in Appendix F. Portions of this Guidebook are adaptations or excerpts (without line by line
citation) from the materials cited in this paragraph. They are used with the permission of the
co-authors of this Guidebook who authored the cited materials.
For a comprehensive summary of forfeiture law in the United States, see generally Dee
Edgeworth, ASSET FORFEITURE: PRACTICE AND PROCEDURE IN STATE AND FEDERAL
COURTS (3d ed. 2014); Stefan Cassella, ASSET FORFEITURE LAW IN THE UNITED STATES (2d
ed. 2007). The reader is cautioned that this is a rapidly developing area of law. As of July
2015, for example, the DOJ was in the process of reviewing its forfeiture practices, and a bill
was pending in Congress to modify forfeiture laws.

NOTE TO READER re defined terms: Key definitions appear in text boxes throughout
the Guidebook for ease of reference. They are also included in Glossary I.
NOTE for NCBJ 2015 Materials Excerpted from Main Book Manuscript: The text
that appears in offset italicized format will appear as side bars in the book format. The side
bars are designed to provide the reader with a quick net “take away” from the more detailed
discussion in the general text.
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CHAPTER 1
1.1

ESSENTIAL TENSIONS BETWEEN ASSET FORFEITURE AND INSOLVENCY
Overview: Tensions Between Forfeiture and Insolvency Legal
Regimes

Insolvency Proceeding: Any domestic or cross-border bankruptcy or

insolvency proceeding, including liquidation or reorganization under the
federal Bankruptcy Code, federal or state receivership, assignment for the
benefit of creditors under state law, and liquidation under the Securities
Investor Protection Act.

Forfeiture Proceeding: Any criminal or civil asset forfeiture or

disgorgement proceeding by any governmental entity, including the U.S.
Department of Justice, Securities and Exchange Commission, or other
federal, state, territorial or foreign governmental entity.
Insolvency Proceedings and Forfeiture Proceedings share common traits that are
rarely found in traditional litigation. Each of these proceedings affects not only (i) the
parties to the cases, but also (ii) the property under the courts’ in rem jurisdiction, and (iii)
potentially large numbers of persons who claim entitlement to distributions from that
property under the complex distributive schemes established by insolvency and forfeiture
law.

**In essence, each of these proceedings includes a type of
collective enforcement scheme under which assets are gathered
and may be distributed to persons who are not the principal
parties to the litigation.**
These characteristics give rise to the principal tension points that the courts
managing these cases are likely to encounter:
First, one or more individuals and one or more business entities may simultaneously
be (i) the debtor(s) in an insolvency proceeding or bankruptcy case, (ii) the defendant(s) in a
criminal proceeding (under federal and / or state criminal law), (iii) the target(s) of a
regulatory enforcement proceeding (under federal and / or state law), and (iv) the
defendant(s) in civil actions seeking to enforce private rights, claims and causes of action (in
federal and / or state court). (The civil actions tend to present the fewest problems in terms
of case coordination because they will usually have been stayed by the filing of a bankruptcy
case.) Convicted fraudsters Bernard Madoff, Thomas Petters and Marc Dreier are
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prominent recent examples. (Appendix C provides summaries of these and other recent
major cases involving parallel Forfeiture Proceedings and Insolvency Proceedings.) The type
of insolvency proceeding at issue typically is a chapter 7 liquidation or a chapter 11
reorganization under the Bankruptcy Code, but may be a liquidation under the Securities
Investor Protection Act (as in Madoff), or a receivership.
Second, some or all of the property those persons or businesses own, control or have
an interest in may simultaneously be (i) subject to forfeiture or disgorgement, and (ii) within
the jurisdiction of the court overseeing the bankruptcy or other insolvency proceedings.
Third, the victim of an allegedly wrongful scheme may assert rights in the seized
property or seek distribution from different sources under distinct processes, including
bankruptcy or receivership, and legal or equitable principles of restitution and remission.
Fourth, because both types of proceeding determine distributions from a defined pot
of money or assets, due process requires special efforts to provide notice to all parties that
may have suffered injury or may hold a claim against the debtor or the assets. In this respect,
both types of proceedings share some attributes with class actions, in which paramount
importance is placed upon defining the scope and content of notices and the opportunity to
assert a claim or interest in some manner.

Claimant: An individual or entity seeking compensation or reimbursement
from assets that are subject either to a Forfeiture Proceeding or an
Insolvency Proceeding, or both, whether as a creditor, interest holder or
statutory Victim of an allegedly wrongful scheme.

Creditor: An individual or entity asserting a contractual or other claim

against the debtor in an insolvency proceeding. Claimants may also be
creditors, but not all Creditors are Claimants, as that term is used here.
Creditors include secured and unsecured lenders, trade creditors, contract
counterparties, tax authorities, and holders of tort claims, among others.

Debtor: An individual or entity that is the subject of an insolvency
proceeding.

Property: In Forfeiture Proceedings, the assets that have been forfeited

and are under the court’s in rem jurisdiction or the control of the
enforcement agency. In Insolvency Proceedings, the assets that constituted
the property of the debtor on the date the petition was filed and that are
within the bankruptcy or insolvency court’s in rem jurisdiction.
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Subject: An individual or entity that is the target of civil or criminal
enforcement proceedings and forfeiture.

Victim: Individuals or entities that are directly and proximately harmed as
the result of the commission of an offense providing for forfeiture, and
that either have a statutory right to compensation as such, or may be
allowed compensation in the discretion of the governmental agency at
issue.

1.1a Major Points of Conflict
Forfeiture Proceedings and Insolvency Proceedings evolved independently from
each other, and peacefully coexisted for many years. Only recently have their distinctive
enforcement schemes brought them in frequent conflict. Until the early 2000s, the
intersection between insolvency law and forfeiture law was relatively routine and noncontroversial, primarily because forfeiture was implemented in a relatively narrow range of
cases. Since 2006, however, two factors have escalated tensions between these systems: (i) a
dramatic expansion in the statutory authority for, and use of, forfeiture laws, and (ii)
increased law enforcement responsiveness to the victims’ rights movement, which has its
roots in the 1970s and has amplified the effect of the expansion of forfeiture law.
Today, the divergent legal regimes involved in Forfeiture Proceedings and
Insolvency Proceedings come into tension frequently. These conflicts present important
judicial case management challenges at three primary intersections: (i) stays and injunctions,
including whether the pendency of one case automatically stays action in another case; (ii)
coordination and communication, particularly in light of potentially divergent evidentiary
and procedural concerns; and (iii) conflicting substantive law and distributional priorities.
Developing a comprehensive coordination agreement should be a primary goal in
managing parallel cases.

Coordination agreement: A substantive agreement between the
governmental agency implementing forfeiture, on the one hand, and the
trustee overseeing the insolvency proceeding, on the other hand, regarding
which proceeding will receive what allocation of the designated property
and assets, including any causes of action the defendant/debtor may hold
against third parties under general law or insolvency law’s clawback and
avoidance powers.
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1.1b Existence and Scope of Conflicting Stays
One or more of the courts overseeing these cases may be asked to consider whether
the pendency of any particular proceeding stays any of the other proceedings.
Bankruptcy automatic stay: The filing of a case under the Bankruptcy Code generally
stays civil actions – but not criminal and governmental regulatory actions – against the
debtor. 11 U.S.C. § 362.
SIPC automatic stay: The filing by Securities Investor Protection Corporation (SIPC)
of an application for a protective decree with regard to any securities or commodities broker
subject to SIPC oversight halts any pending bankruptcy case until the Securities Investor
Protection Act (SIPA) liquidation is completed. 15 U.S.C. §§ 78aaa et seq.; 11 U.S.C. §742.
Receivership stays: Unlike bankruptcy and SIPA cases, other federal or state insolvency
proceedings (such as a receivership or assignment for the benefit of creditors) do not
automatically stay civil actions. Nevertheless, the order appointing a receiver (or an assignee,
in jurisdictions in which assignments are court-based processes) often includes a provision
expressly staying other pending civil actions. A bankruptcy or SIPA stay will automatically
trump any receivership stay.
Effect on/of criminal proceedings: The pendency of a criminal prosecution does not
automatically stay any other proceeding against the defendant. Nor do any of the other
types of proceedings automatically stay criminal or police power regulatory proceedings. In
the interests of orderly process and in light of any Fifth Amendment rights asserted by the
defendant, one or more of the courts in parallel criminal, civil or insolvency proceedings may
be asked to impose a temporary stay or equitable injunction on the parties with respect to
one or more of the proceedings. Principles applicable to other types of parallel proceeding
stays, such as those employed in multi-district litigation, will be instructive in these cases. See
MANUAL FOR COMPLEX LITIGATION, 4th ed., Chapter 20 (Federal Judicial Center 2004)
(hereinafter, MCL).
1.1c Conflicting Evidentiary Rules and Standards of Proof
The courts may be required to consider whether inconsistent evidentiary rules and
standards, including with respect to preservation and sharing of evidence and burdens of
proof, affect coordination of the proceedings. Effective case management tends to be
complicated by the absence of definitive procedural rules, the need for communication
across courts, and uncertainty regarding whether the timing of the filings and stage of
progress in each may affect substantive results. The desire to establish inter-court
communication and address evidentiary and procedural tensions may warrant the entry of
coordinated case management orders as early as feasible in the parallel proceedings. These
NCBJ 2015: CLLA Program Materials, Bankruptcy & Forfeiture: Tab 3
A GUIDE TO THE JUDICIAL MANAGEMENT OF PARALLEL ASSET FORFEITURE AND
INSOLVENCY PROCEEDINGS, Manuscript Draft of July 10, 2015 © Gebbia et alia, all
rights reserved
These materials are the work of the authors and have not been reviewed or
approved by the DOJ or other governmental agencies.

11
issues are the focus of Chapters 4 and 5.

**To fashion pragmatic solutions, judges in several large fraud
pending in multiple federal courts have extrapolated from
existing rules to devise inter-judicial communication channels
and conduct joint hearings to consider case management orders,
coordination agreements, or both.**
1.1d

Conflicting Distributional Priorities

Substantive differences between insolvency law and forfeiture law often lead to
significant conflict regarding the treatment of the Property and the Claimants. These
differences are less likely to raise significant tension with respect to the ultimate bodily
treatment of the debtor / defendant, whose punishment is within the ambit of criminal, not
insolvency, laws. The competing distributional schemes are discussed in more detail in
Chapters 2 and 3. The following discussion briefly summarizes these interactions.
Insolvency law and forfeiture law arose from different legal regimes to protect
different interests. The earliest incarnations of forfeiture law were narrowly drawn, and
limited to property used as an instrumentality of crime, such as a ship, vehicle or weapon.
Subsequently, forfeiture expanded to include proceeds of drug crimes.
In 2000, and again in 2006, Congress dramatically expanded federal criminal and civil
forfeiture to include a lengthy list of federal crimes and enforcement actions. Moreover,
doctrines such as “substitute property” and “relation back” vastly enlarge the universe of
property the government may seize. Consequently, the government now routinely seizes
billions of dollars worth of property as a mandatory component of many federal sentences
and enforcement actions. See, e.g., 18 U.S.C. §§ 981, 982, 1963; 21 U.S.C § 853; 28 U.S.C. §
2461.

Forfeiture Order: An order authorizing the government to seize identified
property that was involved in, facilitated, or is the proceeds of crime.

In addition to forfeiture, the SEC routinely requests (in judicial actions) or imposes
(in administrative actions) the equitable remedy of disgorgement which, while not expressly
provided by statute, recovers ill-gotten gains for the benefit of investors. See SEC Rules of
Practice and Rules on Fair Fund and Disgorgement Plans 600, 635, 1100 – 1106 (2006).
Separate from forfeiture and disgorgement, the government’s other enforcement
powers, such as incarceration, restitution, fines, penalties, and sanctions, primarily impact
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insolvency proceedings in two ways: first, the government is allowed to continue to collect
criminal restitution despite a bankruptcy filing and, second, criminal restitution obligations
are usually not dischargeable in Insolvency Proceedings. See, e.g., In re Robinson, 764 F.3d 554,
560 (6th Cir. 2014) (“Though the automatic stay prohibits the enforcement of prepetition
judgments against property of the estate, § 3613 allows the government to collect criminal
restitution despite ‘any other Federal law.’ This language overrides the application of §
362(a)’s various stays, which distinguish among the debtor in personam, property of the
debtor, and property of the estate.”). The net effect is that the debtor/defendant’s ability to
repay other creditors may be sharply curtailed by the burden of restitution payments. And,
of course, incarceration may affect the debtor’s ability to earn income to repay debts.
Nevertheless, restitution and fines do not directly affect the debtor’s Property in the
way that forfeiture and disgorgement do. Nor do restitution and fines alter the allowance,
distributional priority, or payment of claims in the Insolvency Proceeding. Notably,
restitution payments may not serve to reduce the debtor’s debts to Creditors who are also
Victims. Rather, restitution and fines typically mandate that the convicted debtor-defendant
make payments to the Clerk of the Court (although enforcement mechanisms may be
invoked, such as mandatory tax refund transfers and the use of collection law to enforce
judgments by attachment of payment streams). The restitution order will direct the clerk of
the court in the particulars of a specific restoration or other use of the proceeds.
As elaborated in Chapter 3, unlike fines, penalties and restitution orders, forfeiture
and disgorgement enforcement proceedings often divest (or seek to divest) the insolvency
court of control over potentially substantial amounts of the defendant’s Property.
Consequently, forfeiture and disgorgement may profoundly reduce recoveries under
traditional insolvency law regimes, even though creditors and Victims do not necessarily
receive a penny from forfeiture and disgorgement funds.
(i)

Typical distributional scheme in Forfeiture Proceedings

Forfeited property is distributed under flexible statutes that allow (but do not require)
the Attorney General (or other seizing agency) to distribute recoveries to Victims in
whatever fashion the Attorney General deems appropriate, after retaining recoveries for
distribution to governmental agencies that participated in the prosecution, enforcement, or
forfeiture (“equitable sharing”). See 18 USC 981(e)(6). 28 CFR § 9 (establishing regulations
governing remission).

Remission: The process through which the Attorney General may
return assets to owners, lienholders or Victims who qualify under
governmental regulations and file appropriate petitions.
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Restitution: Court-ordered payments by the defendant, in lieu of

forfeiture, that are made to the Clerk of the Court, who then makes
distribution to the identified victims in the amounts ordered. DOJ
regulations and policies implement distributions.

Restoration: The process by which the United States Attorney may ask
the Attorney General to use forfeited funds to satisfy a restitution order,
if no other funds are available.

Forfeiture brings criminal and regulatory enforcement law into the realm of asset
collection and distribution in ways that dramatically alter the landscape for Claimants and
conflict with long-standing principles of insolvency law. The tensions between Insolvency
Proceedings and Forfeiture Proceedings have become particularly apparent in the context of
fraudulent financial investment and securities schemes that have spawned parallel criminal
prosecutions and bankruptcy cases. (Appendix C provides summaries of prominent cases in
which allegations of financial fraud have given rise to both Insolvency Proceedings and
Forfeiture Proceedings.) The potential for conflict is not limited to financial fraud, however,
but arises whenever the law permits forfeiture, including as a component of virtually any
federal criminal prosecution. Appendix B summarizes the principal forfeiture statutes and
rules.1
(ii)

General distribution scheme in Insolvency Proceedings

In any bankruptcy filing by a defendant under a criminal indictment or target of a
regulatory enforcement action, the Bankruptcy Code will treat the defendant / debtor, the
debtor’s Property and the Claimants the same as in any other case, in accordance with
bankruptcy’s fundamental objectives. Commonly synthesized as the “twin pillars” of
modern bankruptcy law, these are: (i) the right to a “fresh start” for the “honest but
unfortunate” individual debtor, or financial rehabilitation for the business debtor, and (ii)
creditors’ rights to restorative and distributive justice, expressed in terms of collective
enforcement, maximization of value, and equitable distribution.
The intersection between forfeiture and insolvency generally does not create tension
with respect to potential criminal or other regulatory sanctions against an individual
See also Selected Federal Asset Forfeiture Statutes, Including Statutes Amended by the Trafficking Victims Protection
Reauthorization Act, the Stop Counterfeiting in Manufactured Goods Act, and the USA PATRIOT Improvement and
Reauthorization Act, U.S. Dep’t of Justice, Criminal Division, Asset Forfeiture and Money Laundering Section,
May 2006, http://www.justice.gov/criminal/foia/docs/afstats06.pdf (consisting of a 219 page brochure of
“select” federal forfeiture statues).
1
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defendant / debtor. That is because the intersections are relatively straightforward: on these
particular issues, the criminal system takes precedence over the bankruptcy system. If an
individual who is under criminal indictment files bankruptcy, the criminal prosecution or
regulatory enforcement action against the subject will generally be allowed to proceed to
judgment. If a monetary obligation results—whether for restitution, fine or penalty—it
becomes a claim in the bankruptcy case. Bankruptcy law denies discharge to the dishonest
debtor and / or fraudulently incurred debts. See 11 U.S.C. §§ 362 (b)(I), 523(a)(2), (a)(4), (c),
727, 1141(d). See, e.g., In re Robinson, 764 F.3d 554, 560 (6th Cir. 2014).

**Although the conflicting legal regimes may create little
tension regarding sanctions that may be imposed upon an
individual defendant, they clash in generally irreconcilable ways
with respect to the treatment of the Property forfeited and the
Claimants seeking distributions.**
A criminal indictment against an individual defendant often triggers the collapse of
the defendant’s business enterprise. The enterprise might range from a single entity deeply
integrated in the crime (such as an investment entity that functioned as a Ponzi scheme), to a
network of legitimate businesses, each with its own operations and creditors. For example,
both the Dreier and Rothstein frauds infiltrated the operations of otherwise legitimate law
firms, which had clients, professionals, and employees who were not involved in the fraud,
but whose interests were profoundly affected by the forfeiture of the firm’s assets. The
business enterprise might seek bankruptcy law protection in an effort to pay its legitimate
creditors by either liquidating or attempting to salvage and reorganize any remaining viable
business. Absent forfeiture, bankruptcy law embodies comprehensive processes for asset
collection (11 U.S.C. §§ 540 - 549), claims resolution (11 U.S.C. §§ 501-511), and distribution
(11 U.S.C. §§ 727, 1129). These processes address the complex interactions among the
diverse interests affected by the collapse of the enterprise, including suppliers, customers,
creditors, owners, etc. Analogous, comprehensive processes define insolvency proceedings
under other federal, state, foreign, and international law.
1.1e Conflicting Proceedings
A business that seeks to employ insolvency processes to wind down or reorganize
may first have to overcome the obstacles interposed by a governmental seizure of virtually
all of the business’s assets under the broad reach of forfeiture law, including doctrines such
as relation back and substitute property.

**The substantive conflicts between Insolvency Proceedings and
Forfeiture Proceedings are readily apparent in their treatment
of the Property and Claimants at each stage of the proceedings:
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gathering assets, determining claims and entitlements, and
making distributions.
The courts overseeing these cases often must make substantive
determinations in the absence of settled law. The most
successful cases in this ill-defined environment often emerge
from the courts’ skillful implementation of case management
orders, and their active encouragement of inter-court and interagency coordination agreements.**
First, in a typical bankruptcy case, the Bankruptcy Code contemplates that all of the
debtor’s property will be gathered under the jurisdiction of the bankruptcy court for
equitable distribution. Similarly, receiverships and assignments for the benefit of creditors
may seek to assert control either over all of the debtor’s property for distribution to creditors
generally, or just over certain specific property that is subject to particular creditor claims for
distribution solely to satisfy those claims, with any remainder reverting to the debtor.
In contrast, forfeiture law applies only to property tied to the particular crime(s) of
conviction. Although in theory this may suggest a narrower subset of the defendant’s
property, the enlarged definition of crimes and proceedings for which forfeiture and
disgorgement are authorized, combined with broad concepts such as substitute property,
facilitating property, proceeds, and relation back, may result in broad forfeitures of virtually
all of the assets that otherwise might be administered in an Insolvency Proceeding.

Substitute property: A sum of money provided by a defendant and

accepted by the relevant agency in lieu of forfeitable property or a forfeitable
partial interest in otherwise non-forfeitable property.

Facilitating property: Property used or involved in the commission of the
crime.

Proceeds: Any property of any kind obtained directly or indirectly as the
result of the underlying offense, and any property traceable thereto.

Relation back property: Property subject to forfeiture under the relation

back doctrine.
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Relation back doctrine: Provides that title to forfeitable property vests in

the federal government at the time the crime is committed or at the time the
property is used to facilitate the crime. Because title vests in the
government at the time of the crime, anything that had been done to the
property after that, whether by the defendant or a third party, does not
change its character—it is still the government’s property.

Forfeitable property: All property obtained as part of the criminal

enterprise, including all of the above types of property: proceeds, substitute
property, facilitating property, and relation back property.
In the case of fraud, for example, depending on the crimes charged (securities fraud,
mail fraud, wire fraud, etc.), the forfeitable property that was involved in, facilitated, or
constituted proceeds of the crime may include virtually all of the assets of the (possibly
legitimate) business. This is especially true in a Ponzi scheme where there arguably are few if
any “clean” assets.
Second, from the claimant’s perspective, Insolvency Proceedings serve as collective
enforcement mechanisms. The Bankruptcy Code seeks to gather all of the debtor’s
stakeholders in one forum. Claimants generally cannot opt out of the bankruptcy process,
and typically will be bound by the discharge even if they decline to participate. See 11 U.S.C.
§§ 524, 1141. Similarly, assignments for the benefit of creditors convey all assets and compel
all creditors to assert claims before a deadline, or forego any right to distribution from the
assets held by the assignee. Receiverships are more flexible and varied.

Assignments for the benefit of creditors (“ABCs”): Insolvency

proceedings governed by state law, rather than federal bankruptcy law, in
which the insolvent business assigns all of its assets to an assignee, who
liquidates the assets, gives notice to all creditors to file claims, and then
distributes the proceeds. Not all states authorize ABCs; some require that
they be judicially supervised, but others do not.

Receiverships: Equitable state or federal proceedings in which a neutral

third party is appointed by the court to take possession and control of
assets
or aProgram
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Forfeiture law, in contrast, is not a collective enforcement proceeding.
Consequently, it does not concern itself with all of the parties who may assert claims against
or interests in the debtor or its property. Instead, its primary focus is on removing the
property from the defendant. Third parties generally have no rights to recover any portion
of that property from the government unless they are able to demonstrate a superior legal
interest in the property. Similarly, third party Claimants generally have no right to participate
in distributions from government victim asset recovery funds (if such funds are created)
unless they are able to demonstrate an injury arising from the crime of which the defendant
was convicted. Third parties who do fall into one of these categories are not accounted for
under forfeiture law.
Third, after all of the assets and stakeholders have been brought together in the
bankruptcy forum, the Bankruptcy Code mandates distribution according to a carefully
constructed and detailed distribution scheme. See 11 U.S.C. §§ 726, 1129(a)-(b). In so doing,
it creates a policy-laden system of ratable distribution and priorities, including an “absolute
priority” scheme under which debt must be paid in full before equity takes a share
(analogous to the familiar notion that an insolvent entity may not distribute dividends to
shareholders when it is unable to pay creditors). Receiverships and assignments for the
benefit of creditors take a similar approach, although the receiver or assignee may have
greater flexibility in fashioning an equitable distribution.
Forfeiture law, in contrast, generally prohibits the government from distributing any
recoveries to any Claimant other than an owner, lienholder, or Victim whose injuries relate
directly to the specific crime(s) of conviction. The definition of Victim often excludes many
legitimate and innocent Claimants who suffered harm from a business collapse, such as
suppliers, utilities, trade creditors, employees, and lenders who dealt with what they
perceived to be a legitimate business, yet who are excluded from recovery under forfeiture
principles. Consequently, the distributive precepts of Insolvency Proceedings may conflict
with forfeiture law, under which forfeited assets may be distributed to Victims under
priorities (or exclusivities) that differ markedly from the distributions that would have been
made in the Insolvency Proceeding.

**As discussed in Chapter 5, Coordination Agreements
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generally cannot resolve the tensions created by a particular
statutory definition of “victim,” but can include terms designed
to ensure sharing of information among the proceedings toward
a comprehensive identification of all Claimants that may have
been injured directly or indirectly by the wrongful conduct or
that may have other valid claims against the defendant /
debtor.**
Other distributive challenges that arise when Insolvency and Forfeiture Proceedings
interact include the need to ensure that systems are implemented to avoid double payment,
to address the treatment of Claimants who may be both entitled to distribution in one action
but subject to “clawback” recoveries in another action, and to consider whether Claimants
who are unable to await resolution of the proceedings may sell or assign their rights to
receive distribution.

Clawbacks: Proceedings, generally initiated as part of a bankruptcy

case, in which the bankruptcy estate seeks to recover payments made
or property transferred by the debtor to a third party prior to the
bankruptcy filing. Clawbacks may be asserted on a variety of theories
under the Bankruptcy Code or state law.

Fourth, and quite strikingly, the indicted defendant’s own plea bargain may define
both the crimes of conviction (and thereby the “Victims” eligible for restoration), and the
property that the defendant consents to have transferred to the government through
forfeiture. Given the motivations underlying both the government’s charging decision
(including prosecutorial efficiency) and the defendant’s plea bargain decision (possibly
including leniency in sentencing), neither the charging decision nor the plea bargain are likely
to consider the impact of these decisions on the business’s possibly legitimate creditors and
interest holders.

**As discussed in Chapter 5, coordination agreements may
include terms designed to settle a variety of distributive
challenges that arise in parallel proceedings, including which
assets will be distributed to which groups of Claimants or
Victims, and how the trustees or agencies overseeing
distribution might avoid duplicative payments. To the extent
the court is able to encourage the parties to settle as many
distributive conflicts as possible without litigation, the costs of
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litigation that may reduce recoveries for all Claimants should
be reduced and recoveries should be enhanced and expedited.**
1.2 Types of Insolvency and Forfeiture Proceedings
Interactions between forfeiture and insolvency proceedings present especially
complex procedural, evidentiary and substantive challenges because the variety and breadth
of the underlying legal regimes engenders the potential for conflict between:
●

two comprehensive federal schemes (i.e., the Bankruptcy Code and either
federal criminal or civil forfeiture or disgorgement);

●

one comprehensive federal scheme (i.e., either the Bankruptcy Code or
federal forfeiture) and state law (e.g., state criminal forfeiture law or a state
insolvency proceeding such as a receivership or assignment for the benefit of
creditors);

●

domestic (federal or state law) insolvency and / or forfeiture law and crossborder forfeiture or insolvency law; or

●

two potentially conflicting state law schemes (forfeiture and insolvency)
either within or across states.

**The judges overseeing these cases might use the following list
as a guide when questioning the parties at a status conference
regarding the potential existence of parallel proceedings,
including regarding the individual defendant, related businesses
and related individuals.**
This section simply identifies the types of cases that may arise in parallel Insolvency
Proceedings and Forfeiture Proceedings, and the courts in which these cases might be
pending. Moreover, proceedings in each of these categories may be pending not only with
respect to an individual defendant, but potentially also with respect to related businesses and
related individuals.
1.2a Federal Court Criminal Cases
Title 18 of the United States Code embodies the federal criminal and penal code.
Federal criminal cases are largely governed by the Federal Rules of Criminal Procedure.
Forfeiture is available for a vast array of federal crimes, the most comprehensive (albeit still
not exhaustive) listings of which are set forth in 18 U.S.C. §§ 982, 1467, 1963, 2253. The
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overall statutory framework of the principal forfeiture statutes and rules is briefly
summarized in Appendix B. See the DOJ Forfeiture Policy Manual for further details.

DOJ Forfeiture Policy Manual: The ASSET FORFEITURE POLICY MANUAL
(2014), published by the Asset Forfeiture and Money Laundering Section, of
the U.S. Department of Justice, Criminal Division. This comprehensive
guide summarizes policies governing all types of forfeiture. It is available at
www.justice.gov/sites/default/files/criminalafmls/legacy/2014/05/23/policy-manual-2013rev.pdf.

1.2b Federal Bankruptcy Cases
Title 11 of the United States Code embodies the federal Bankruptcy Code. Federal
bankruptcy cases are largely governed by the Federal Rules of Bankruptcy Procedure and the
Federal Rules of Civil Procedure.
Within a bankruptcy case, a variety of adversary proceedings may be filed. Adversary
proceedings are, in essence, individual lawsuits that arise under the Bankruptcy Code, or
arise in or relate to the main bankruptcy case. The federal district court for the district in
which the bankruptcy case is pending has the power to withdraw the entire bankruptcy case,
or one or more adversary proceedings in the bankruptcy case, to the district court. See 28
USC §§ 157, 1334 (2014). Even if the bankruptcy case or adversary is withdrawn by the
district court, however, the district court judge handling any bankruptcy matters may not be
the same judge who is handling the criminal case or other civil cases regarding the
defendant/debtor. The related criminal or Forfeiture Proceedings may be pending in
different states, may be in different districts within a state, or may be assigned to different
judges within the same district.

** Insolvency adversary proceedings that seek to avoid and
recover distributions made prior to the bankruptcy filing may
have particularly significant ramifications in case coordination.
For example, it is common for the bankruptcy estate to seek to
recover Clawbacks from some of the very persons who seek
distributions in both the bankruptcy case, as Creditors or
Interest Holders, and from victim asset recovery funds, as
Victims.**
1.2c SEC Enforcement Proceedings and Equity Receiverships
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The SEC has a variety of enforcement mechanisms. Civil forfeiture for securities law
violations is implemented circuitously under the federal Criminal Code, through 18 USC §§
981, 983. Disgorgement of “ill-gotten gains” is an equitable remedy that may be
implemented administratively without judicial intervention unless its effect is determined to
be “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.”
See 5 U.S.C. § 706(2)(A).
Nevertheless, the SEC increasingly seeks disgorgement as a judicial remedy, often by
means of a federal equity receivership proceeding in federal district court. Appointment of a
receiver enables the SEC to assure that a neutral administrator retains control over assets
pending a court’s resolution of the underlying merits of the fraud or other charges or federal
statutory violations. See generally SEC Recover Funds link at Appendix F.
1.2d SIPC and Federal Regulatory Enforcement Proceedings
Stockbroker liquidations may be commenced in one of two ways: (i) in federal
district court under the Securities Investor Protection Act of 1970 (“SIPA”), 15 USC §§
78aaa, et seq. (2014), usually pursuant to an application for a protective decree brought by the
Securities Investor Protection Corporation (“SIPC”); or (ii) by a chapter 7 petition under
subchapter III (Stockbroker Liquidation) of chapter 7 of the Bankruptcy Code (11 U.S.C. §§
741 et seq). Generally, commencement of a SIPA proceeding is more likely, but a bankruptcy
filing by the debtor / broker usually ensues. The SIPA proceeding is usually thereupon
transferred (referred) to the federal bankruptcy court as an adversary proceeding (i.e., as a
separate matter denominated SIPC or SEC vs. Debtor).
1.2e General Federal Court Civil Cases
Other types of federal civil cases that may be interrupted by the filing of Insolvency
Proceedings or Forfeiture Proceedings include:
●

General civil cases brought under federal diversity jurisdiction, including the
full range of state law matters such as breach of contract, tort, etc.);

●

Receiverships to enforce Creditor rights under state law, if diversity or other
basis for jurisdiction exist; and

●

Federal question cases, such as copyright, patent or trademark infringement
cases.
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1.2f State Court Criminal Cases
The defendant may be subject to pending state law criminal prosecution, either
instead of or in addition to federal law criminal prosecution.
1.2g State Court Insolvency Cases
Receiverships are generally creatures of state law and are commenced in state court
unless diversity jurisdiction exists. The laws governing receiverships vary significantly from
state to state. (The National Conference of Commissioners of Uniform State Laws is in the
process of drafting a uniform law with respect to real estate receiverships for consideration
by the states.) Many receiverships solely enforce remedies by a lender against a specific
property that constitutes its collateral, such as income-producing real estate. Of primary
concern here, however, are receiverships that take over management of operating businesses
and substantially all of their assets, as to which many Creditors and Victims may assert
claims.
State law governing assignments for the benefit of creditors also vary. Some states
permit non-judicial ABCs, such that no court record of such proceedings would be available.
1.2h State Law Regulatory Enforcement Proceedings
State law may provide enforcement mechanisms, such as for state securities laws
violations, civil fraud, or regulatory enforcement, through state Attorneys General. These
actions would be pending in state court. They may take the form of receiverships that seek
to displace fraudulent managers and take over the entire business while sorting through the
nature and extent of the fraudulent conduct and injuries to Victims. The appointment of a
state receiver does not prevent either the business or the target individual from filing a
bankruptcy case. Typically, however, the bankruptcy court will not permit the target of such
state fraud proceedings to regain control of the enterprise or its assets, and will instead
appoint a trustee, sua sponte if necessary. Although the bankruptcy case often displaces the
receivership proceedings, both may proceed and present a clash of federal bankruptcy law
and state law designed to protect Victims. See Heyman v. Kemp (In re Teletronics), 649 F.2d 1236
(7th Cir. 1981) (presenting a classic clash between a bankruptcy trustee representing creditors
and a state court receiver representing victims, under the former Bankruptcy Act of 1898.)
1.2i Other State Court Civil Cases
Routine state law civil actions (such as breach of contract, tort, etc.) may be pending
against the individual defendant, related businesses and related individuals. Absent diversity
of citizenship, these actions would be pending in state court.
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1.2j Cross-Border Cases
Cross-border cases may exist either when a foreign insolvency proceeding, forfeiture
criminal prosecution or foreign civil actions are pending with respect to defendants or
debtors who are also subject to domestic proceedings; or when a foreign proceeding is
pending ancillary to a domestic proceeding (for example, to enforce a domestic judgment, or
forfeit assets held abroad).
* * *
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CHAPTER 3 STATUTORY FRAMEWORK: ASSET FORFEITURE
Co-Authored by Sarah Welling2
3.1 Overview

**The federal government may seize assets using criminal
forfeiture, civil forfeiture, or administrative forfeiture powers, or
by ordering disgorgement of ill-gotten gains.**
**Interaction between Forfeiture Proceedings and Insolvency
Proceedings typically arises in the context of federal criminal
and civil forfeiture and disgorgement.**
This chapter focuses on those powers and briefly overviews other forfeiture powers
under federal and state law. The implications in terms of intersections with Insolvency
Proceedings are generally the same.
Glossary II, post, identifies the primary governmental agencies that may be involved,
provides their common acronyms, and explains their respective roles in forfeiture and
disgorgement proceedings. Of those agencies, the representatives the courts are likely to
encounter in coordinating parallel Forfeiture / Insolvency Proceedings are identified in this
Chapter. The other agencies typically operate in the background, outside of the court
proceedings.
3.2 Forfeiture Methods and Policies
Governmental authority to seize assets through forfeiture and disgorgement
generally arises by statute, as elaborated below, and is implemented primarily through the
Federal Rules of Criminal and Civil Procedure. (The SEC designates disgorgement as an
equitable, rather than a statutory legal, proceeding).
To supplement the governing statutes, the DOJ has developed a policy manual that
elaborates the methods, processes and policies the DOJ employs in implementing both civil
and criminal forfeitures. 3 DOJ Forfeiture Policy Manual, Chap. 1, Sec. I.A.
2 Significant portions of Chapter 3 are an adaptation of Sarah J. Welling & Jane Lyle Hord, Friction in Reconciling
Criminal Forfeiture and Bankruptcy: The Criminal Forfeiture Part, 42 GOLDEN GATE L. REV. 551 (2012)
3 A link to this manual is found in Appendix I and supra at section 1.2a. The DOJ has also issued stand-alone
publications that address topics that require extended treatment. See, e.g., A GUIDE TO THE COLLECTION OF
CRIMINAL FORFEITURE MONEY JUDGMENTS (2005); A GUIDE TO INTERLOCUTORY SALES AND EXPEDITED
SETTLEMENTS (2003); and FINANCIAL INVESTIGATIONS GUIDE (1998).
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In general, forfeiture focuses on divesting the defendant and associates of assets used
to engage in or facilitate criminal activity, and assets that represent the proceeds of crime.
See DOJ Asset Forfeiture Program, http://www.justice.gov/jmd/afp/index.html.
The asset forfeiture process involves several steps, including necessary planning in
advance of the seizure, seizing and taking custody of the asset, notifying interested parties,
addressing any claims and petitions, and equitable sharing with state and local law
enforcement agencies.
3.2a Pre-Seizure Planning Common to Civil and Criminal Forfeiture
The U.S. Attorney, or in administrative forfeiture cases, the agent in charge of a field
office, is responsible for ensuring that proper and timely pre-seizure planning occurs prior to
forfeiture within that federal judicial district. Pre-seizure planning meetings generally will
include the Assistant U.S. Attorney or investigative agent in charge of the forfeiture matter
(and, if applicable, the Assistant U.S. Attorney in charge of the related criminal matter),
investigative agents, and the appropriate U.S. Marshals Service representative (including a
representative from the district where the property is to be seized if different than the
district where the action is to be filed). A federal regulatory agency representative will also
participate in planning with respect to forfeiture cases arising under the Financial Institutions
Reform, Recovery, and Enforcement Act of 1989, 12 U.S.C. §§ 1833a, et seq. (“FIRREA”).
For asset forfeiture cases involving more than one federal judicial district, the U.S. Attorney
instituting the forfeiture action will ensure that all participants are notified, and that proper
pre-seizure planning occurs in all districts where assets will be seized. Title 9 USAM
§111.000 et. seq.
3.2b Criminal Forfeiture

Criminal forfeiture: An additional penalty sought as a part of a

criminal prosecution of a defendant. By definition, it is necessarily
accomplished by judicial process.
Criminal forfeiture is an additional penalty that allows the government to take
property from convicted defendants as part of the sentence imposed after conviction. It is
another part of the sentence rather than a separate charge in itself. If the government
intends to seek criminal forfeiture as an additional in personam (against the person) remedy, it
must provide express notice of its intention to seek forfeiture of the property used or
derived from the crime. Criminal forfeiture may be imposed on a defendant after conviction
(or a plea agreement) with respect to an authorizing substantive crime.
Federal criminal forfeiture is authorized principally by three statutes, containing
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similar forfeiture provisions:
●

The Controlled Substances Act of 1970, 21 U.S.C. §§801, et seq. (“CSA”)

●

The Racketeer Influenced and Corrupt Organizations Act of 1970, 18 U.S.C.
§§1961, et seq. (“RICO”); and

●

and the general criminal forfeiture statutes, 18 U.S.C. §982, 21 U.S.C. § 853.

Adopted at the same time, the CSA and the RICO forfeiture provisions are identical
in many ways. Accordingly, courts often find authority under one persuasive for the other.
Money laundering has been more recently added, however, its provisions substantially track
the other forfeiture statutes. See 18 U.S.C. §§1956, et seq.
Ultimately, forfeiture is a jury decision: if the defendant is convicted on the
underlying crime or crimes, the forfeiture count is then submitted to the jury. The jury must
make predicate factual findings in order to impose forfeiture. If the jury imposes forfeiture,
the judge has no discretion to overrule the jury. If the jury finds the property forfeitable, the
court issues a preliminary order of forfeiture.
Forfeitures under CSA, RICO, money laundering, and other recently added statutes
provide for an ancillary hearing in the event that third parties assert an interest in the
property. After the interests of third parties are addressed, the court issues a final forfeiture
order. Any property forfeited may be distributed, as discussed below, at the discretion of the
lead governmental agency, among Victims and other governmental agencies. See Guide to
Equitable Sharing for State and Local Law Enforcement Agencies (DOJ, 2009) (available at
http://www.justice.gov/sites/default/files/usao-ri/legacy/2012/03/26/esguidelines.pdf).
3.2c Civil Forfeiture

Civil Forfeiture: Either an in rem action against the asset itself, or an in

personam remedy included as a part of a civil enforcement action against a
defendant. Like criminal forfeiture, civil forfeiture is accomplished by
judicial process.
In rem civil forfeiture: The classic form of civil judicial forfeiture is an in rem (against the
property) action brought against property used in the commission of a crime. The property
is the “defendant”; no criminal charge against the owner of record is necessary. These cases,
therefore, have names like United States v. $6,976,934.65, Plus Interest Deposited into Royal Bank
of Scotland International, Account No. 2029-56141070, Held in the Name of Soulbury Ltd., and
Property Traceable Thereto. In these actions, the government is bringing a civil action against
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the property directly, seeking to adjudicate all persons’ rights in the property. The
government’s jurisdiction is based on its seizure of the property.
In personam civil forfeiture: Civil judicial forfeiture may also be sought as an equitable
remedy, in addition to injunctive relief, in an in personam civil enforcement action against an
individual or entity, such as in cases involving SEC enforcement. See, e.g., SEC v. Wang, 944
F.2d 80, 85 (2d Cir. 1991) (“The disgorgement remedy approved in this case is, by its very
nature, an equitable remedy . . .”.). Historically, this form of forfeiture was framed as
“restitution,” but more recently has been treated as falling within the forfeiture ambit. See,
e.g., SEC v. Texas Gulf Sulfur Co., 312 F. Supp. 77, 92-94 (S.D.N.Y. 1970); aff’d in part and rev’d
in part, 446 F.2d 1301, 1307-08 (2d Cir. 1971); see generally John. D. Ellsworth, Disgorgement in
Securities Fraud Actions Brought by the SEC, 1977 DUKE L. J. 641, 641-42 n.3 (1977).
Criminal and civil forfeiture not mutually exclusive: For many offenses, both civil and
criminal forfeiture are available. For example, 21 U.S.C. § 853(a)(1) authorizes the criminal
forfeiture of drug proceeds, whereas 21 U.S.C. § 881(a)(6) authorizes their civil forfeiture.
The government may elect to proceed under both types of forfeiture at the same time. Civil
forfeitures offer the distinct advantages of not requiring a criminal conviction and requiring
the lower standard of proof: preponderance of the evidence versus beyond a reasonable
doubt. On the other hand, to prevail on a civil forfeiture, the government must more tightly
tie the property to the criminal activity.
General rules for civil forfeitures: The general rules for civil forfeiture are set forth in 18
U.S.C. §983. This section governs all civil forfeiture statutes, except as provided under 18
U.S.C. §983(i).

Civil Forfeiture Statute: Any provision of federal law that provides for
the forfeiture of property other than as a sentence imposed upon
conviction of a criminal offense, except those listed in section 983(i).

Excluded from this definition and from the scope of section 983 are
the following statutes:

●
●
●
●
●
●

Title 19, Tariff Act of 1930 and other provisions of title 19;
Title 21 (21 U.S.C. §§301, et seq.), Federal Food, Drug, & Cosmetic Act;
Title 22 (22 U.S.C. §401), Section 1 of title VI of the Act of June 15,
1917;
Title 26, Internal Revenue Code of 1986;
Title 50 (50 U.S.C. App. 1, et seq.), Trading with the Enemy Act; or
Title 50 (50 U.S.C. §§1701, et seq.), Int’l Emergency Economic Powers
Act

2000 CAFRA reforms: The Civil Asset Forfeiture Reform Act of 2000 (“CAFRA”)
introduced procedural and substantive reforms to civil forfeitures implemented under Civil
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Forfeiture Statutes. See 18 U.S.C. §§981 et seq. The reforms, among other provisions,
increased the government’s burden of proof in civil forfeiture, eliminated cost bonds, and
provided enhanced review mechanisms for property owners. In 2012, the DOJ rules and
regulations regarding seizure and forfeiture were consolidated and updated to comply with
CAFRA. See 77 Fed. Reg. 177 (Sept. 12, 2012); 21 CFR Part 1316; 28 CFR Parts 8 and 9.
CAFRA’s principal additional protections for third-party claimants include the
following:
●

The government must show that the property is subject to forfeiture. The
government is not automatically entitled to forfeiture upon the filing of the
complaint. 18 U.S.C. §983(c).

●

Claimants no longer have to post a “cost bond,” usually 10% of the asset’s
value, before contesting the seizure. 18 U.S.C. §983(a).

●

Generally, proceedings to determine the underlying merits must commence
within 60 days after the seizure. Id.

●

Indigent claimants may have a right to be provided with counsel. 18 U.S.C.
§983(b). Attorneys’ rights regarding payment have been strengthened, which
facilitates claimants access to counsel.

Conversely, CAFRA also increases the scope of forfeiture. First, it adds many
offenses, including mail and wire fraud, that had not previously given rise to forfeiture.
Second, it authorizes criminal forfeiture whenever civil forfeiture would be available, which
obviates prior inconsistencies among the various forfeiture statutes.
Use of civil versus criminal forfeiture: Until the year 2000 or so, the government used
criminal forfeiture less frequently than civil forfeiture because civil forfeiture actions were
easier for the government to win. In civil forfeiture actions, among other advantages, the
government’s burden of proof had been lower (preponderance versus beyond a reasonable
doubt), the burden of persuasion shifted from the government to claimants, and claimants
had no privilege against self-incrimination or right to counsel. This balance shifted when, in
2000 and again in 2006, criminal forfeiture powers were expanded and additional protections
were applied to civil forfeiture.

**Courts overseeing parallel proceedings today often encounter
cases that combine both criminal and civil forfeiture, as well as
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administrative forfeiture and disgorgement, as governmental
agencies work in tandem to employ the tools they determine
will result in the broadest and most easily enforced asset
seizures.**
3.2d Administrative Forfeiture

Administrative Forfeiture: A statutory power to seize assets that is
exercised directly by governmental agencies, without judicial
involvement.

Administrative forfeiture is an in rem action that permits the federal seizing agency to
forfeit property without judicial involvement if the property owner does not contest the
forfeiture. The authority for a seizing agency to commence an administrative forfeiture
action is found in the Tariff Act of 1930, 19 U.S.C. § 1607. As provided in that statute,
property that may be subjected to administrative forfeiture includes: (i) merchandise that is
prohibited from importation; (ii) a conveyance used to import, transport, or store a
controlled substance; (iii) a monetary instrument; or (iv) other property that does not exceed
$500,000 in value. In general, properties subject to administrative forfeiture must be
forfeited administratively, unless one of the statutory exceptions applies. See DOJ Forfeiture
Policy Manual, Chap.2, Sec.1.A. at 47.
Expanded administrative powers: Before 1990, virtually all forfeitures of properties
valued at more than $100,000 were conducted judicially (through criminal or civil forfeiture).
In 1990, however, the law was amended to permit the administrative forfeiture of cash and
monetary instruments, without regard to value, and of other property up to a value of
$500,000. 19 U.S.C. § 1607. The legislative history suggests that Congress sought to
increase the speed and efficiency of uncontested forfeiture actions and had confidence that
administrative forfeiture laws provided adequate notice and other safeguards.
Enhanced civil protections lead to increased preference for administrative forfeiture: The CAFRA
reforms, noted above, may have encouraged the government to implement forfeiture
administratively when possible, to avoid the demands of judicially monitored civil
forfeitures.
SEC administrative “disgorgement:” Administrative “disgorgement” is an analogous nonjudicial seizure remedy that the SEC implements to remove ill-gotten gains from the target
of a securities law violation action. See, e.g., 15 U.S.C. §§77h-1(e), 78u-2e, -3(e). Unlike
administrative forfeiture proceedings against the asset itself, however, disgorgement is
typically an additional remedy in an in personam SEC proceeding against an individual or
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entity. If the SEC anticipates that claims will be contested, it tends to submit the matter to
judicial supervision rather than employing administrative proceedings to seek disgorgement.
3.3 Primary Players
Glossary II lists the principal governmental agencies that may be involved in a
forfeiture or disgorgement proceeding, and their respective roles. The following discussion
briefly identifies the primary governmental parties the courts overseeing parallel
Forfeiture/Insolvency Proceedings may expect to encounter in court.
3.3a DOJ Criminal Division
The Asset Forfeiture and Money Laundering Section of DOJ’s Criminal Division
(“AFMLS”) coordinates and oversees DOJ forfeiture, including civil and criminal litigation,
policy and procedure, multi-district seizures, equitable sharing, petitions for remission,
international forfeiture, and training.
3.3b U.S. Attorneys
The U.S. Attorneys’ Offices (“USAOs”) prosecute criminal and civil forfeiture
actions against defendants and where appropriate, in rem, against property.
3.3c U.S. Marshals Service
The U.S. Marshals Service (“USMS”) generally takes custody of, manages and
disposes of forfeited property.
3.3d SEC
The SEC applies disgorgement (akin to forfeiture), both administratively and
judicially. Between 2010 and 2014, the SEC has obtained $1.8 billion to $2.8 billion annually
in disgorgement orders, which significantly exceeds the amount the agency has been awarded
in statutory penalties over the same period. See Select SEC and Market Data Reports,
available at http://www.sec.gov/about/secreports.shtml.
3.3e U.S. Trustee
The Office of the U.S. Trustee (“OUST”), an arm of the DOJ, exercises oversight
and coordination of activities in the bankruptcy system. The OUST refers criminal matters
that come to its attention during the course of a bankruptcy matter to the local U.S.
Attorney for investigation and prosecution. In the type of forfeitures this Guidebook
addresses, OUST involvement typically will be as a resource for the courts and intermediary
among the players, rather than an entity implementing forfeiture. (Occasionally, the OUST
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may seek to have attorneys fees disgorged and returned directly to consumer debtors injured
as the result of negligent or fraudulent preparation of bankruptcy petitions. See 11 U.S.C.
§110.)

**The OUST is an invaluable resource to the courts and
parties because its officers appreciate the language and
procedures of both the bankruptcy and criminal processes, and
it may be encouraged or enlisted to foster communication
between the parties to the Insolvency and Forfeiture
Proceedings.**
3.4 Property Subject to Forfeiture
CAFRA lists the types of property subject to forfeiture and sets forth certain
procedures, such as with respect to stays where parallel criminal and civil proceedings exist.
18 U.S.C. §§ 981 et seq. Almost any kind of property, real or personal, that was used in
connection with an offense, is traceable to the gross proceeds the criminal activity, or was
obtained directly or indirectly from such offense may be forfeited.
3.4a General Categories of Forfeitable Property

**Courts encountering forfeiture proceedings need to
understand (i) the differences between “facilitating property,”
“proceeds,” and “disgorgement,” and (ii) the manner in which
the “relation back” and “substitute property” doctrine may
dramatically increase the scope of forfeitable property.**
Property subject to forfeiture falls into two general categories: proceeds and facilitating
property.
The first category, proceeds of the crime, is a relatively new concept in criminal law. It
first appeared in criminal forfeiture statutes in 1970, and has no common law analogue. The
statutory language defining “proceeds” varies among the statutes. In general, however,
proceeds includes gross receipts rather than net profits. In 2009, Congress adopted this
definition in the context of the money laundering crime. See 18 U.S.C. §982. Some
exceptions have been carved out, however.

Proceeds:

a.
In cases involving illegal goods or services, unlawful activities and
telemarketing and health care fraud schemes: all gross proceeds, including any
property
any kindMaterials,
obtained directly
or indirectly,
as the result
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If there are multiple defendants, they are held jointly and severally liable for all
foreseeable proceeds that result from their crime(s).
The second general category of property that the government may forfeit is property
used or involved in the crime. Again, the statutory language varies. Based on the historical
development of criminal forfeiture, in the context of drug crimes, this property is sometimes
referred to as “facilitating property.”

Facilitating Property: Property used or involved in the commission of the
crime.

Facilitating property has a legitimate genesis unconnected to the underlying criminal
activity, i.e., because it was not generated by crime it is not a proceed of the crime.
Nevertheless, when defendants use clean/untainted property to commit a crime, it becomes
forfeitable under this second category. For example, a defendant who legitimately owns an
office building and runs an investment company from the building but uses the company to
operate a Ponzi scheme may forfeit the building as property that facilitated the crime.
3.4b Money Judgments
In addition to forfeiting proceeds and facilitating property, the government may seek a
monetary forfeiture judgment in lieu of seizing specific property. Money judgments are not
expressly mentioned in the forfeiture statutes, but are implicitly authorized by the
government’s power to seize substitute property. This power, described in more detail
below, affords the government power to seize substitute property when the specific
forfeitable property is unavailable. Because money is just another form of property, courts
have allowed the government to enforce money judgments as substitute property.
3.4c Nexus Required for Forfeiture of Facilitating Property
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In order for property to be forfeited as facilitating property, there generally must be a
“nexus,” or substantial connection, between the property and the crime. The nexus
requirement was developed by courts that deemed the requirement to be implied by the
statutory language. Generally, the nexus requirement applies to property forfeited on the
theory that it facilitated the crime. If property is forfeited under the theory that it is
Proceeds, a nexus necessarily exists because the property was generated by the crime. If the
government is seeking a money judgment, as substitute property, no nexus between
substitute property and the crime is necessary.
Civil forfeiture generally requires a more direct nexus than does criminal forfeiture.
Property subject to civil forfeiture must have a direct connection with the offense. 18 U.S.C.
§981. Property subject to criminal forfeiture is not so circumscribed. Generally, the
government is entitled to a rebuttable presumption of forfeitability with respect to any
property of a person convicted of an offense as to which forfeiture may be imposed, if the
property was acquired during the period of the offense or shortly thereafter, or if the
defendant had no other likely source for such property. See, e.g., 21 U.S.C. §853(d) (criminal
forfeiture for drug crimes). By contrast, civil forfeiture for drug offenses requires proof of a
direct connection with the offense itself. See 21 U.S.C. §881(a) (property subject to civil
forfeiture for drug offenses).
3.4d Relation Back
The forfeiture statutes all provide that “[a]ll right, title, and interest in property
[subject to criminal forfeiture] vests in the United States upon the commission of the act
giving rise to forfeiture.” See, e.g., 21 U.S.C. § 853(c); see also Caplin & Drysdale, Chartered v.
United States, 491 U.S. 617, 627 (1989) (“[Section] 853(c) reflects the long-recognized and
lawful practice of vesting title to any forfeitable assets, in the United States, at the time of the
criminal act․”).

Relation back doctrine: The doctrine under which title to forfeitable

property vests in the federal government at the time the crime is
committed or at the time the property is used to facilitate the crime.
Because title vests in the government at the time of the crime, anything
that is done to the property after that, whether by the defendant or a
third party, does not change its character—it is still the government’s
property.
The effect of the relation back provision varies depending on which theory of
forfeiture the government uses. For Proceeds, the relation back doctrine means that
proceeds were never the property of the criminal defendant, because at their creation, i.e.,
when the defendant generated them through the crime, title vested in the government. The
defendant never had any claim of title. For Facilitating Property, on the other hand, relation
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back means that title shifts from the defendant to the government. Facilitating Property
legitimately belonged to the defendant up until the time of the crime, but the relation back
doctrine legally shifts the title from the defendant to the government when the property is
used in the crime.

**The relation back doctrine presents a major source of friction between
Insolvency Proceedings and Forfeiture Proceedings.**
If a bankruptcy petition is filed before the initiation of the Forfeiture
Proceedings, all property in which the debtor holds legal or beneficial title becomes
property of the estate, subject to the bankruptcy court’s in rem jurisdiction, at the
instant the case is filed. Invoking the relation back doctrine, however, the
governmental agency seeking forfeiture may seek to dispossess the debtor/defendant
of the property retroactively, and thus try to extract the property from the
jurisdiction of the bankruptcy court on the theory that (i) the property vested in the
government before the bankruptcy was commenced, and (ii) the automatic stay does
not preclude criminal forfeiture proceedings from moving forward.
3.4e Substitute Property
For criminal forfeitures, the government may be authorized to seize other property of
the defendant if the specific property subject to forfeiture is unavailable.

Substitute Property: Any property seized from the defendant in lieu of

Facilitating Property or Proceeds (or other forfeitable property) if the latter
“as a result of any act or omission of the defendant—
“(A) cannot be located upon the exercise of due diligence;
“(B) has been transferred or sold to, or deposited with, a third party;
“(C) has been placed beyond the jurisdiction of the court;
“(D) has been substantially diminished in value; or
“(E) has been commingled with other property which cannot be divided
without difficulty.”
See, e.g., 21 U.S.C. §853(p).

The doctrine of substitute property is designed to prevent defendants from evading
forfeiture. Seizure of substitute assets is meant to deprive the defendant of all forfeitable
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assets or their value.
In addition to involuntary seizures of substitute property, defendants may agree to
provide alternative property to serve as “substitute property” as part of a plea or consent
judgment (possibly in exchange for sentencing accommodations).
The substitute property power justifies the entry of monetary judgments. Monetary
judgments effectuate the broad remedial purpose of the forfeiture acts and “ensur[e] that all
eligible criminal defendants receive the mandatory forfeiture sanction Congress intended and
disgorge their ill-gotten gains, even those already spent.” United States v. Casey, 444 F.3d
1071, 1074 (9th Cir. 2006). With this purpose in mind, all circuits to which the issue of
monetary judgments has been presented have approved of their imposition. See, e.g., United
States v. Awad, 371 F.3d 583 (2d Cir. 2010); United States v. Vampire Nation, 451 F.3d 189, 20102 (3d Cir. 2006); United States v. Hall, 434 F.3d 42, 59 (1st Cir. 2006); United States v. Baker,
227 F.3d 955, 970 (7th Cir. 2000).

**The government’s power to seize substitute property in effect
converts the in rem power to forfeit specific criminal proceeds
and facilitating property into an in personam money judgment
against the defendant.**
**The intersection between the relation back doctrine and
substitute property doctrine has important implications for
Insolvency Proceedings.**
At least one court has held that the government cannot apply the relation back
doctrine to substitute property because the substitute property could not be identified until
the forfeitable property was identified and determined to be unavailable. Consequently, if a
bankruptcy case is filed before the Forfeiture Proceeding identifies the assets subject to
forfeiture and then identifies substitute property, the government cannot use the substitute
property doctrine to assert that the property never became property of the estate, as it could
do with Facilitating Property and Proceeds. See United States v. Erpenbeck, 682 F.3d 472 (6th
Cir. 2012); cf. United States v. McHan, 345 F.3d 262, 272 (4th Cir. 2003).
3.4f Seizure from Third Parties
The government can forfeit identified assets the defendant transferred to a third party,
unless the third party can establish either of the two statutory defenses (noted below). If,
however, the third party has since sold or transferred the asset and it is untraceable, the
substitute property doctrine does not allow the government to seize substitute property from
third parties. Rather, it must resort to state common law actions of conversion and detinue
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to recover the money.

**Substitute property cannot be seized from third parties.**
Because the government may not seize substitute property from third parties, the
court must determine exactly what forfeitable property remains in the third parties’ hands. If
the forfeitable property is money that has been commingled with other funds, and there has
been an outflow of funds from the commingled account, the court must determine if the
outflow came from the clean funds or the forfeitable money.
If the forfeitable money is insufficient to satisfy the forfeiture judgment, the
government cannot seize substitute assets/money from third parties to satisfy the judgment.
3.5 Claims and Defenses

**The courts overseeing parallel Forfeiture and Insolvency
Proceedings may be asked to consider not only whether
individual entities are entitled to assert claims against and
interests in the forfeited Property, but as a critical threshold
matter, whether third parties – including the trustee, receiver,
lien holders, and general creditors – were entitled to receive and
did receive proper and timely notices of their potential rights to
assert such claims or interests.**
3.5a Third Party Claims and Defenses in Criminal and Civil Forfeiture
The legal fiction created by the relation back doctrine, i.e., that title to forfeitable
property vests in the government at the moment it becomes forfeitable, creates significant
problems for third parties. Because the defendant did not have clear title to any forfeitable
property, subsequent transfers to third parties were arguably invalid because the government
owned the property.
The forfeiture statutes specify the interaction between the relation back doctrine and
the rights of third parties. For example, with respect to drug offenses, under the relation
back doctrine, title to any forfeitable property vests in the government as of the date of the
crime. The defendant has no title and cannot have conveyed any rights in the property to a
third party. Consequently, any forfeitable property subsequently received by a third party is
subject to forfeiture to the United States. 21 U.S.C. §853. This is designed to prevent the
defendant from hiding property by giving or selling it to others.

**Third party claimants have two defenses to forfeiture.**
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Nevertheless, two possible defenses are available to third party claimants. 21 U.S.C.
§853(n). A third-party claimant may defeat forfeiture if it can satisfy either the “superior
interest” defense or the “bona fide purchaser for value” defense.
The “superior interest” defense: As of the time of the crime, the third party,
not the defendant, owned the property or otherwise had rights superior to
those of the defendant. 21 U.S.C. §853(n)(6)(A).

Bona fide purchaser for value: The third party claimant (i) bought the
property for value (i.e., acquired the property at arms length for a fair
price), and (ii) was reasonably without cause to believe the property was
subject to forfeiture (i.e., lacked the mens rea necessary to be liable for
forfeiture because the third party did not know about the crime).

The two third-party defenses work differently when applied to the two general
categories of forfeitable property.
Application of the “superior interest” defense to Facilitating Property: If the government is
forfeiting property based on the theory that it was clean property but was used to facilitate
the crime, the third party may claim that, at the time the defendant used the property in
committing a crime, the third party had an interest in it that was vested or superior to the
defendant’s interest. This comes up frequently in the cases. An example is where a
defendant husband is convicted of a drug crime involving his jointly owned house. In such a
circumstance, the co- tenant/wife’s half interest is not forfeited.
Application of the “superior interest” defense to Proceeds: By definition, Proceeds do not exist
until they are generated as a result of a crime. Under the relation back doctrine, title to the
Proceeds vests in the government at the time of the crime. In theory then, the defendant
never had any title to the Proceeds; title is in the government from birth of the proceeds. If
the defendant had no title, any third-party claimant’s title may be superior to the defendant’s
title. Whether the third party’s interest is superior to that of the government is a harder
question. The courts that have addressed the issue have held either that a third party cannot
acquire a superior interest, or that any interest acquired is not superior to that of the
government. This follows from the nature of the superior interest defense as a question of
timing.
Application of the “bona fide purchaser for value” defense to Facilitating Property: The elements
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of the defense (purchase for value and mens rea) are the same for both Proceeds and
Facilitating Property. Nevertheless, because Proceeds are often in the form of currency,
whereas Facilitating Property is usually some form of non-cash personal property, the
structure of the transactions will be different. In part, the analysis depends upon whether (i)
the Facilitating Property itself is of a type that would raise suspicion that the defendant
intended to use it in commission of a crime, or (ii) the nature of the transaction is sufficiently
suspicious to raise an inference of criminal activity.
●

General use assets: An inference of potential use for criminal purposes would not
ordinarily apply to general use assets such as a house or computer.

●

Specialized use assets: Some property by its mere possession or condition should
raise some apprehension on the part of a third-party buyer. For example, if the
third party knows that the car at issue has hidden compartments, that knowledge
might lead a reasonable person to believe that it would be used to hide and
transport something illegal.

●

Suspicious circumstances: Unless the third-party claimant is an institution with a lien
against the property or a pawn shop, the defendant will usually be engaging in a
transaction with an individual in a non-traditional, one-on-one context. Because
of that greater degree of personal interaction in the sale transaction, courts may
be more willing to infer that the third party claimant had reasonable cause to
believe that the property was forfeitable.

●

Suspicious timing or price: A defendant seeking to convey property linked to the
crime may sell the property for a price well below its obvious value. If the value
given by the third party is clearly inadequate consideration, the transaction may
not be considered a bona fide purchase.

Application of the “bona fide purchaser for value” defense with respect to Proceeds: With respect to
Proceeds, the defendant is likely to be using cash Proceeds to acquire goods and services in a
traditional commercial setting. In such a transaction, the ordinary commercial relationship
of the parties makes it less likely that a third party will be imputed with reasonable cause to
believe that the money would be subject to forfeiture. If, however, the third-party claimant
has some personal relationship with the defendant that might give the claimant reason to
believe that the defendant was involved in some illegal activity, then the government may be
able to establish the requisite mens rea.
3.5b Claims in Administrative Forfeiture
Administrative forfeiture arises primarily in the context of customs and tax
enforcement, as discussed above in section 3.2d. A claimant asserting a right to the return of
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seized property may contest an administrative forfeiture action by filing a claim containing
specified information within the time limits. 18 U.S.C. §983(a)(2). If the claim is not filed in
accordance with the statute, the seizing agency may enter a declaration of forfeiture pursuant
to 19 U.S.C. § 1609. The U.S. Attorney’s duty to file a civil forfeiture action in the district
court (rather than proceed by non-judicial administrative forfeiture) does not arise until a
proper claim is filed. For example, in Manjarrez v. United States, 2002 WL 31870533 (N.D. Ill.
2002), the district court held that a claim filed by the claimant’s attorney, instead of by the
claimant personally, was not under oath as the statute requires, and therefore was not a valid
claim. Accordingly, the 90-day period in which the government was required to commence
a judicial forfeiture action never began to run.
If the seizing agency ignores the claimant’s protestations and proceeds with the
declaration of forfeiture without referring the case to the U.S. Attorney for the filing of a
complaint, it runs the risk that the claimant was correct. By that time, it is likely that the 90day period for commencing a civil judicial forfeiture action pursuant to section 983(a)(3) will
have expired. If that is the case, civil forfeiture of the Property will be barred by the “death
penalty” provision in 18 U.S.C § 983(a)(3)(B).
Lengthy and intricate rules govern the interests of third parties. The rules can be
found in the DOJ Forfeiture Policy Manual, at Chapter 4.
3.5c Trustees and Creditors as Third Party Claimants
3.5.c.i Trustees

** The timing of the filings and of the forfeiture order may
significantly impact the trustee’s potential entitlement to assert
a superior interest in forfeited Property.**
The trustee will have a colorable superior interest claim against the forfeited Property
if the government seeks to forfeit the Property under the relation back doctrine as substitute
property, but the Insolvency Proceeding obtained in rem jurisdiction over the Property
before the government identified the Property as substitute property. See United States v.
Erpenbeck, 682 F3d 472 (6th Cir June 21, 2012); cf. United States v. McHan, 345 F.3d 262, 272
(4th Cir. 2003). If a trustee has a colorable claim that it holds a superior interest in the
Property on behalf of the bankruptcy or receivership estate, and the government is aware of
the pendency of the Insolvency Proceeding, the government must give the trustee direct
notice of its entitlement to assert that superior interest (rather than notice by publication).
Id.; FED. R. CRIM. P. 32.2.b.6.

**The nature of the Property may affect the trustee’s ability to
assert a bona fide purchaser defense.**
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Whether the bankruptcy trustee might qualify as a bona fide purchaser may turn on
Bankruptcy Code section 544, which accords the trustee the status of bona fide purchaser
with respect to real estate but not with respect to personal property. See 11 U.S.C. § 544.
3.5.c.ii Lien Holders

**A secured creditor might qualify as a bona fide
purchaser.**
A secured party who takes a security interest in Property (tangible or intangible) in
exchange for value (including an antecedent debt) can be a bona fide purchaser of the
Property (e.g., a deposit account). See United States v Huntington Nat’l Bank, 682 F.3d 429 (6th
Cir. 2012) (applying 21 USC § 853(n)(6)(B)).
3.5.c.iii General Unsecured Creditors

**A general unsecured creditor will not qualify as a bona fide
purchaser.**
General unsecured creditors will not qualify as bona fide purchasers (United States v.
Campos, 859 F.2d 1233, 1237-38 (6th Cir. 1988); United States v. Reckmeyer, 836 F.2d 200, 206
n.3 (4th Cir 1987)), even if they hold a right to setoff (United States v. BCCI Holdings, 961 F.
Supp. 287 (D.D.C. 1997)).

**It is extremely difficult for a creditor to assert a superior
interest under a constructive trust theory with respect to
forfeited Property.**
The establishment of a constructive trust is highly dependent on state law. The
elements typically require an ability to trace value to a specific asset, lack of an adequate
remedy at law, a confidential relationship, fairness to others similarly situated, and “clean”
hands. Where numerous parties were harmed by the fraud or other activity that led to
forfeiture, the “fairness” elements generally renders it difficult for one party to leap ahead of
others. On constructive trust theories, see United States v. BCCI Holdings (Luxembourg), S.A.,
46 F.3d 1185 (D.C. Cir. 1995); United States v. Shefton, 548 F.3d 1360, 1366 (11th Cir. 2008);
United States v. Ramunno, 599 F.3d 1269, 1275 (11th Cir. 2010); United States v. Wilson, 659 F.3d
947 (9th Cir. 2011).
3.6 Distribution of Forfeited Property

Remission: The process through which the Attorney General may

return
assets
to owners,
lienholders
or Victims&who
qualify under
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Restitution: Court-ordered payments by the defendant, in lieu of

forfeiture, that are made to the Clerk of the Court, who then makes
distribution to the identified victims in the amounts ordered. DOJ
regulations and policies implement distributions.

Restoration: The process by which the United States Attorney may ask
the Attorney General to use forfeited funds to satisfy a restitution order,
if no other funds are available.
3.6a

Restoration

Restoration refers to the process by which the United States Attorney may ask the
Attorney General to use forfeited funds to compensate a group of Victims as part of a
criminal restitution order, if no other funds are available. A criminal conviction is the
essential predicate for any restoration request. The Victims to receive compensation must
be specifically named in the restitution order issued with the sentence. See DOJ Forfeiture
Policy Manual, Chapter 13.
The restoration request. The U.S. Attorney works with the investigative agency to
develop a list of Victims to receive compensation, and to specify the funds forfeited in
related administrative, criminal or civil enforcement proceedings. Victims may be required
to supply documentation or other information to the U.S. Attorney if they wish to be
compensated.
Advantages of restoration vs. remission. The restoration procedure eliminates the need for
each Victim to file a separate petition for remission (see below). Restoration requests are
generally processed more quickly than remission petitions. Nevertheless, the same
underlying requirements apply: the Victim must have been directly harmed in an amount
that has been substantiated.
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3.6b

Remission

Remission refers to the process under which the Attorney General may return or
distribute assets to owners, lienholders or Victims who qualify under governmental
regulations and file appropriate petitions. See Appendix B for a summary of the remission
statutes and regulations.
Process for making a claim: Upon seizure of the property, the U.S. Attorney’s Office,
with the assistance of the investigating agency, is required to identify all potential Victims of
the offense and to notify them by mail (if unknown, by publication) of the opportunity to
make a claim for remission.
Losses that may be claimed. Only pecuniary losses are compensable; losses must be
substantiated by appropriate documentation.
Distribution. Remission is a discretionary process. The specific details regarding
individual distributions are generally not made publically available. In general, however, if
the government remits forfeited Property, the government’s administrative expenses are paid
first, before any distributions are made to Victims. Innocent owners may also assert the
right to return of the property. If substantiated, they have priority. Next in priority are valid
lienholders, to the extent of their liens. Only if available funds remain might the Victims
receive compensation. If the forfeited funds are not sufficient to repay all losses, then
amounts will usually be prorated. Given the discretionary nature of the process, however, a
Victim’s particularized needs could be taken into account. See generally 28 C.F.R. §9.8
(Remission Procedures for Victims).
3.6c

Restitution

Criminal Restitution. Restitution refers to payments the court orders a defendant to
make to the Clerk of the Court, who then makes distribution to the victims identified in the
order, in the amounts ordered. DOJ regulations and policies implement distributions. See
Appendix B for a summary of the restitution statutes and regulations.
Courts may order restitution to Victims as part of the sentence, either without the
defendants agreement or by plea agreement. 18 U.S.C. §3663(a, b). Restitution orders may
require:
●

Return of property to rightful owners;

●

Payment of the value of lost property;

●

Payment of medical expenses in connection with bodily injury; or
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●

Payment of other compensatory damages.

Pre-sentence reports are supposed to provide a complete accounting of Victim losses
and of the defendant’s financial situation. Victims are entitled to notice of the conviction,
the pre-sentence report, and the deadline to file any separate declaration regarding their own
losses. 18 U.S.C. §3664(d). Victims may but are not required to participate. 18 U.S.C.
§3664(g). Restitution payments may differ among Victims based upon their individual
needs. 18 U.S.C. §3664(i). Disputes regarding restitution are resolved by preponderance of
the evidence, with the government having the burden of proof on Victim losses, while the
defendant has the burden with respect to financial ability to pay. 18 U.S.C. §3664 (e).
Civil Restitution. The same processes and standards for seeking compensation apply
to Victims of offenses resulting in civil forfeitures. An order for civil restitution may be
included in civil enforcement judgments.
3.6b

“Victims”

The various forfeiture statutes generally use the same definition of Victims with
respect to provisions for restitution or other compensation.
Victim: “[T]he term ‘victim’ means a person directly and proximately
harmed as a result of the commission of an offense for which restitution
may be ordered including, in the case of an offense that involves as an
element a scheme, conspiracy, or pattern of criminal activity, any person
directly harmed by the defendant’s criminal conduct in the course of the
scheme, conspiracy, or pattern.” 18 U.S.C. §§3663(a)(2), 3663A(a)(2).

A person cannot qualify as a Victim if that person
●

Knowingly contributed to or benefited from the offense underlying the
forfeiture or was willfully blind to it, or

●

Has recourse to other reasonably available assets or compensation, or

●

Seeks recovery for torts or physical injuries that are associated with the
offense but are not the basis for the forfeiture.
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Restitution for Victims is generally discretionary with the DOJ, which may choose to
retain forfeited assets for the benefit of law enforcement agencies. See, e.g., 28 CFR Part 9,
§9.8(b) (77 FR 56108, Sept. 12, 2012), Regulations Governing Remission or Mitigation of Civil and
Criminal Forfeitures. Restitution is, however, mandatory for certain Victims, such as those
suffering crimes of violence, offenses against property involving drug-involved premises,
tampering with consumer products, or theft of medical products. 18 U.S.C. §3663A(c).

**Unless they fall within the definition of Victim relating to
the crime of conviction (following a trial or plea agreement),
general creditors are not entitled to share in distributions from
forfeiture funds.**
General creditors have no rights whatsoever to distributions from forfeited assets
unless they also qualify as “Victims” within the meaning of the applicable forfeiture statute.
This is true even though Victims and general creditors may have been harmed by the same
actions, and even though the crime of conviction (and consequent identification of Victims)
may be determined by the government’s charging order or the defendant’s plea agreement.
This is a primary source of substantive and policy tension between Insolvency and Forfeiture
Proceedings.
3.7

State Law Forfeiture

All fifty states have statutes authorizing forfeiture; some under limited circumstances,
others more broadly. State forfeiture laws often track federal statutory provisions. See, e.g.,
Oregon Rev. Stat. ch. 131 (Criminal Forfeiture); 131A (Civil Forfeiture)(2013); Forfeiture,
NAT’L CENTER FOR PROSECUTION OF CHILD ABUSE, NAT’L ASS’N OF DISTRICT
ATTORNEYS, March 2010, http://www.ndaa.org/pdf/Forfeiture_3_2010.pdf (compendium of
forfeiture statutes from all 50 states).
* * *
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CHAPTER 5 CASE MANAGEMENT ORDER AND COORDINATION
AGREEMENT PROVISIONS
5.1 Case Management Orders and Coordination Agreements: Overview
As previously elaborated, different procedural and substantive rules govern parallel
Forfeiture and Insolvency Proceedings, including with respect to the identification of
property subject to the proceeding, the gathering and liquidation of that property, the
identification of entities entitled to distribution, the allowance or determination of the
validity of claims against the debtor, and ultimate distributions.

**These tensions present several areas ripe for coordination,
including through case management orders and coordination
agreements designed to:
*ensure each court’s awareness of the other parallel
proceedings;
*reduce the potential for conflicting rulings in the
parallel cases; and
*settle substantive issues, including with respect to
control and distribution of property.**
First, the courts overseeing the various proceedings may seek means of ensuring that
they are fully aware of the status of the other parallel proceedings and of the extent to which
actions taken in each case may affect the other cases.
Second, the courts may seek means of coordinating certain hearings and rulings in an
effort to avoid conflicting rulings on issues that arise in two or more of the proceedings.
This might be facilitated through a Case Management Order(s).
Case Management Order: An order addressing procedural,
evidentiary and other matters relating to the coordination
of the parallel proceedings, including the mechanics of
inter-court communication, joint status hearings, and
other matters the courts deem necessary and appropriate
to facilitate case management.
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Third, the prosecutor or forfeiting agency (often the DOJ) and bankruptcy trustee
(or receiver, assignee, or SIPA trustee, depending on the nature of the insolvency
proceeding) may negotiate and ask the courts to approve a “coordination agreement.”

Coordination agreement: A substantive agreement between the

governmental agency implementing forfeiture, on the one hand, and the
trustee overseeing the insolvency proceeding, on the other hand, regarding
which proceeding will receive what allocation of the designated property
and assets, including any causes of action the defendant/debtor may hold
against third parties under general law or insolvency law’s clawback and
avoidance powers.
Coordination agreements (also known as cooperation agreements) recognize that
resolving substantive conflicts between forfeiture law and bankruptcy law through litigation
may be expensive and time consuming, such that coordination or settlement may enhance
and expedite recoveries for Victims, creditors and other interest holders. These agreements
may include provisions ranging from simple procedural coordination to substantive
settlement of conflicting claims, including the division of responsibility for recovering and
distributing assets, and ultimate determinations of which claimants will receive distribution
from which proceedings and assets.
For example, in the case of Mark Dreier, District Court Judge Rakoff, who oversaw
the criminal proceedings against Marc Dreier in the Southern District of New York, and
Stuart Bernstein, the Chief Bankruptcy Judge who oversaw the bankruptcy case, conducted a
joint hearing to encourage and approve a coordination agreement between the United States
Attorney and the bankruptcy trustee. Among other things, the final coordination agreement:
(i) confirmed that the trustee had authority to pursue avoidance actions without the risk of
government forfeiture; (ii) centralized in the bankruptcy proceeding the distribution of
artwork and other assets that had been seized by the federal prosecutor in the forfeiture
proceeding; and (iii) permitted the government to collect over $30 million in assets from
GSO Capital Partners, which had invested in Dreier’s fictitious promissory notes and had
been paid interest and fees. District Court Judge Cedarbaum, who oversaw the Dreier LLP
receivership, also participated in joint hearings in these cases.
In contrast, see for example: Jordan D. Maglich, While Rothstein Victims Wait, Appellate
Court Hears Argument Over Entitlement To Forfeited Assets, PONZITRACKER, Jan. 7, 2013,
available at http://www.ponzitracker.com/main/2013/1/7/while-rothstein-victims-wait-appellate-court-hearsargument.html; Caitlin F. Saladrigas, Corporate Criminal Liability: Lessons from the Rothstein Debacle,
66 U. MIAMI. L. REV. 435 (2012); In re Rothstein, 2013 WL 2494980 (11th Cir. 2013) (holding
that the government should not have forfeited Rothstein’s assets). The Rothstein case is
summarized in Appendix C.
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This Chapter outlines the procedural and substantive matters that the courts
overseeing the proceedings may be asked to consider or might require the parties to consider
in parallel Forfeiture and Insolvency Proceedings. Given the inherent complexity of these
cases, the focus here is on provisions that are unique to the intersection between Forfeiture
and Insolvency Proceedings, rather than the types of provisions that are common to
litigating other types of complex cases (which are detailed in the MCL). Particular focus is
on provisions that have been adopted by and proven helpful to the courts and parties in
prior cases. For simplicity, this Chapter attempts to discuss various types of provisions
separately, although these provisions often are combined into a single order.
5.2 Provision for Initial and Subsequent Status Conferences

**In a number of parallel Forfeiture and Insolvency
Proceedings, courts have mandated specific coordinated
reporting deadlines, entered coordinated scheduling orders, and
ultimately approved coordination agreements.**
Before the courts can enter case management orders addressing interactions among
the proceedings, the courts must be aware that cases pending in other fora may affect the
matter before each court. This raises several questions, including what factual scenarios
might trigger the court’s inquiry into the potential existence of parallel proceedings, and how
the court might obtain information necessary not only to become aware of the existence of
parallel proceedings, but also to determine whether the proceedings are so intertwined as to
merit coordination.

**Judges overseeing parallel Forfeiture and Insolvency
Proceedings should consider whether the underlying facts
suggest the likelihood of parallel litigation.**
For example, the court should inquire about parallel proceedings where the facts
suggest a Ponzi scheme, securities violations, fraudulent financial or investment enterprise,
or other fact-pattern likely to give rise to parallel criminal or civil forfeiture or disgorgement,
and bankruptcy or insolvency proceedings.

**An early status conference may include inquiries and orders
designed to facilitate early and ongoing disclosure of potential
parallel proceedings of which the parties are aware.**
As discussed in Chapter 4 (section 4._), current procedural rules were not expressly
designed to address the complicated intersections between parallel Forfeiture and Insolvency
Proceedings. Until those rules are amended (if they are), courts will of necessity continue to
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draw upon existing rules, statutes and judicial case management practices to provide bases
for coordination.

Bankruptcy Code section 105: The statutory source of the
Bankruptcy Courts’ general equitable powers (sua sponte or
on request of a party) to enter orders necessary or
appropriate to carry out the provisions of the Bankruptcy
Code.

With respect to initial status conference and scheduling orders, in particular, one
useful approach is for the bankruptcy judge (applying Bankruptcy Code §105) to order the
parties to the bankruptcy case to appear at a status conference and present information
regarding the existence and status of parallel proceedings. Analogous reporting may be
sought in receivership proceedings. Requiring the parties to bring related cases to the court’s
attention and report whether the parties view coordination as helpful allows the courts to
become aware of the other related proceeding, but does not require formal coordination
where the parties do not anticipate any conflicts. Sometimes concurrent bankruptcy and
criminal proceedings will not involve disputes with respect to Property title or issues overlap.
A court overseeing a federal receivership or other civil case might employ Federal
Rule of Civil Procedure 16 as a mechanism for structuring meet and confer or disclosures
related to the parallel proceedings. Bankruptcy Courts may also invoke Rule 16 in adversary
proceedings pursuant to Federal Rule of Bankruptcy Procedure 7016. Rule 7016 does not
apply to the main bankruptcy case itself.
Caution is warranted when using Rule 16 for parallel case coordination, however,
because it is designed primarily as a procedural trigger for other procedural matters and
obligations. Parties may intentionally seek to delay triggering these obligations for legitimate
strategic reasons such that the Rule 16 conference to come too late in the process. Absent
specific reasons for haste, the court should avoid pressuring the parties to move forward
with the case before they are prepared to do so. These constraints may require the court to
consider other perhaps less formal means of encouraging or mandating disclosures, while
nevertheless allowing the court and the parties more flexibility in disclosing relevant
information earlier or later in the proceedings.
Courts may consider whether local rules supplement and support the obligation to
disclose related forfeiture or bankruptcy proceedings, if only to make the judges aware of the
parallel litigation.
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**When considering the issuance of initial status conference,
disclosure and coordination orders, the court should give parties
an opportunity to explain both any hurdles they have already
faced, and any ongoing limitations that may restrict their
ability to share or cooperate as fully as the parties and the
court may prefer.**
Despite efforts to encourage sharing of resources and coordination of asset
collection and distribution, some legitmate obstacles may inhibit effective communication
and coordination between the government and bankruptcy trustees. For example, the
government may lack a comprehensive listing of victims at the time it commences forfeiture
proceedings, let alone a comprehensive identification of third-parties that may claim an
interest in the property. The trustee overseeing an Insolvency Proceeding may have a more
complete list of all creditors, including Victims, which the government could use for notice
purposes in the forfeiture proceeding, and which ultimately may support efforts to avoid
duplication of payments in both proceedings. The trustee’s information may also be useful
to the government in identifying third parties with potential interests in the assets.
In many cases, more complete noticing and access to the forfeited property could be
achieved if the parties shared their lists of potential Claimants and Victims early in the case.
Nevertheless, in some instances, sharing information too early may jeopardize a government
investigation or compromise the rights of defendants or witnesses in a criminal case. The
government, for privacy reasons and to protect ongoing investigations, rarely shares
information with the trustee concerning potential claimants. Regrettably, the government’s
general reluctance to share information for legitimate reasons may foster a proclivity not to
share even the types of information that could and should be shared with the trustee without
compromising the criminal or other governmental action.

**Courts seeking to encourage cooperation among the parties
in order to reduce expense and enhance ultimate recoveries to
stakeholders may need to probe to determine whether any
apparent hurdles arise from legitmate case-related concerns
rather than from intransigence, a failure to discern the
legitimate parameters of permissible sharing, or a lack of
experience and guidance concerning the feasible parameters of
coordination.**
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5.3 Provisions Regarding Inter-Court Communication
Once a court is aware of parallel proceedings, the court might next consider whether
it should engage in direct inter-court communication, rather than rely solely on status
reporting by the parties.

**A preliminary question is whether inter-court
communication should be driven by the courts or by the parties’
own request.**
Inter-court coordination is, by nature, discretionary, often initiated at the request of
one of the parties, because not all parallel proceedings have the degree of intersection
necessary to justify the burdens of coordination. In other cases, however, coordination may
be raised by the courts sua sponte; for example, where one of the judges becomes aware of an
issue and need for coordination.
Inter-court coordination: All means by which the courts overseeing the Forfeiture
and Insolvency Proceedings might communicate with each other, including
informal communication among the judges, formal filed status reports, and
joint hearings at the behest of the courts or the parties.

Some judges are comfortable communicating with their judicial colleagues
overseeing parallel cases on an informal basis, particularly within the same district; others are
not inclined to engage in any type of communication except formally in open court.
The bankruptcy court may be the first court to become aware of the pendency of
parallel criminal and possibly additional civil proceedings regarding the debtor. In most
chapter 11 cases, the topic would likely arise in any early case status conference held
pursuant to Bankruptcy Code §105. After all, the debtor should be aware of any other
proceedings. Alternatively, some other party in interest might learn about parallel
proceedings in the course of an examination of the debtor pursuant to Bankruptcy Rule
2004, which permits broad-ranging questions as to the debtor’s assets and liabilities, or any
matter pertinent to the bankruptcy case. In that event, the bankruptcy court can serve as the
fulcrum to initiate inter-court communication.
Similarly, the judge overseeing the criminal case involving forfeiture will often
become aware of the pendency of a receivership (for example, initiated by the SEC) or a
bankruptcy case. That judge may desire to initiate communication with the court overseeing
the Insolvency Proceeding. As noted above, in the absence of specific procedural rules that
mandate, or even expressly authorize, inter-court communication in these types of parallel
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proceedings, the courts have looked to Bankruptcy Code §105 and Federal Rule of Civil
Procedure 16, as well as general principles of parallel proceeding case management.

**Because no procedural rules clearly define the parameters of
direct inter-court communications, the courts may prefer that a
case management order delineate the degree, manner and
process for initiation of any direct inter-court
communication.**
Bankruptcy trustees are another likely player to discover the full range of parallel
proceedings. The existence of pending lawsuits is typically a topic of inquiry in the
mandatory initial meeting of creditors, overseen by the trustee. 11 U.S.C. §341(a). Trustees
frequently initiate contact with the prosecutors or enforcement agencies, which may lead to
the resolution of many issues through protocols or cooperation agreements between the key
stakeholders, with the approval of the courts. Concerns regarding proper procedure and
adequate notice may arise when the courts’ undertake consideration of these agreements.

**When proposed protocols or coordination agreements are
presented to the courts, the courts should ensure that careful
and complete notice, opportunity for briefing, and a hearing are
held in order to permit the raising of objections by nonsignatories.**
If the courts involved in the parallel proceedings decide to hold joint hearings, each
of the judges technically presides over his or her own case. Although the parallel cases are
being heard together for the administrative convenience of courts, witnesses and parties
alike, the cases are not in any way thereby substantively consolidated under a single judge or
court. In other words, each of the cases is listed separately on each court’s calendar, but
scheduled for the same courtroom. The proceedings are part of the official record of each
case, and separate orders are entered on the docket of each case to document any decisions
made at the hearing. Of course, the orders are often identical, other than their case captions.
Thus, each judge is, at all times, operating within the scope of that court’s jurisdiction.

**Several courts have conducted joint hearing on these requests
for approval, which permits the judges to hear parallel motions
simultaneously, avoid duplication of resources, and facilitate
joint questioning.**
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5.4 Inter-Party Communication
5.4a Facilitating Communication
When the parties first discover the existence of multiple proceedings, they should
begin a dialogue without awaiting court direction in that regard. If they do not do so, then
the courts should encourage them to talk among themselves.
From the court’s perspective, understanding the nature of the intersections among
the proceedings may inform the court’s role in encouraging these communications and
understanding whether communications have been effective.
**The court may facilitate communication by appreciating the

types of issues the parties ought to be discussing and
determining at a status conference whether those issues have
been on the parties’ agenda.**
In the vast majority of circumstances, these communications begin between the
bankruptcy trustee and DOJ. Given the typical secrecy surrounding a criminal case, the
trustee may experience difficulty obtaining information from the OUSA or even convincing
the local OUSA to discuss the parallel cases. The Office of the United States Trustee may be
an invaluable resource to facilitate communication, translate bankruptcy concepts to the
DOJ and forfeiture concepts to the trustees, their counsel, and other parties, and facilitate
the court’s understanding of the intersections between the Forfeiture and Insolvency
Proceedings. The court and parties are encouraged to reach out to the United States Trustee
early in the process.

**The Office of the United States Trustee may serve as a vital
communication link among the parties and claimants, and a
vital resource for the courts because of its expertise in
bankruptcy matters combined with its status as an arm of the
Justice Department.**
Within the Office of the United States Trustee, the Assistant Director for Criminal
Enforcement serves as a central point for communications between trustees, United States
Trustees, and other arms of the Department of Justice, including the Office of Asset
Forfeiture Policy and Training, and the Executive Office of the United States Attorneys.
The nature and duration of communication (once initiated), the stakeholders
involved, and the outcomes vary substantially, and should be customized to address the
particular nature of the dispute and needs of the particular parties. Nevertheless, some

NCBJ 2015: CLLA Program Materials, Bankruptcy & Forfeiture: Tab 3
A GUIDE TO THE JUDICIAL MANAGEMENT OF PARALLEL ASSET FORFEITURE AND
INSOLVENCY PROCEEDINGS, Manuscript Draft of July 10, 2015 © Gebbia et alia, all
rights reserved
These materials are the work of the authors and have not been reviewed or
approved by the DOJ or other governmental agencies.

53
issues recur, both in terms of areas where agreement can often be forged, and in terms of
practical complications that may limit communication.

**Most importantly, early communication between criminal
prosecutors and trustees or receivers in trying to identify assets
and prevent their dissipation provides substantial benefits.**
Need for prosecutorial secrecy during investigations: Criminal prosecutors typically operate in
secrecy, pre-charging, to protect the criminal process and to prevent a rush to hide or
liquidate assets.
Conflicting strategic agendas: Strategic differences may impact the positions of the main
parties as well as the rights of third parties. For example, a narrow charging decision or plea
agreement may be preferable for the criminal prosecutor seeking a clear and expeditious
conviction, particularly where the alleged wrongdoer will clearly be incarcerated for the rest
of his life or an extended period without the need to include every possible charge in the
indictment or plea. This charging decision or plea decision, however, will limit the definition
of Victims that may receive distributions under forfeiture law. As a result, only a portion of
those who were defrauded may be classified as Victims and compensated in part through the
forfeiture proceeding, while the remaining Claimants (who may have been similarly and
equally harmed, but not technically be Victims of the specific crimes charged or plea deals
reached) may be relegated at best to unsecured creditor status in the bankruptcy.. These
latter Claimants may receive no distribution if significant assets have been excluded from the
bankruptcy estate through forfeiture, particularly if secured and priority creditors receive
most or all of the distributions from any assets that remain in the bankruptcy estate.
Timing issues: The Insolvency Proceeding or Forfeiture Proceeding may precede the
other by months or years, or they may be roughly simultaneous. As a practical matter, the
later-in-time filer may reach out to begin communications, because the parties to the later
filed case may know of the existence of the first case and easily identify the key players.
Equally important, because the attorneys in the later case can benefit from the work that has
already been ongoing in the first-filed matter, they have a strong incentive to seek to
collaborate rather than to duplicate the earlier investigation. If, however, the government
already has all of the information the prosecutors believe they will need, they may have no
incentive to share information, evidence, or lists of potential Claimants with the later
appointed bankruptcy trustee or other agencies. Even where the Insolvency Proceeding is
pending prior to the forfeiture, the government may nevertheless decline to communicate
and opt instead to remove all or substantially all assets from the estate through forfeiture,
relation back and substitute property concepts.

**Given the frequent lack of incentive for the government to
communicate and share information with the trustee, the court
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may find it useful to bring the parties together to determine the
extent to which sharing is feasible and desirable.**
5.4b Provisions Regarding Cooperation Among Counsel and Parties

**Cooperation agreements are highly case-specific.**
Cooperation agreements in parallel proceedings are highly case-specific, driven not
only by the type of proceedings but also the sequencing and litigation stage of the
proceedings. In addition, as with all complex litigation, the personalities of the particular
counsel and firms/agencies involved will impact the course of the litigation. Nevertheless,
certain types of agreements are particularly common.

**Cooperation agreements often include provisions regarding
identification, realization and preservation of assets.**
Identification of assets: Coordination agreements often include provisions
requiring that the parties will “coordinate and cooperate regarding the identification,
preservation and realization of assets that the other may have an interest in.” See, e.g.,
Coordination Agreement in United States v. Petters, 2010 WL 4736795 (D. Minn. Nov.
16, 2010) (included in Appendix --). Inter-party communication and negotiation
toward cooperation agreements can facilitate the narrowing of issues with respect to
assets and distributions, and may bring into sharper focus areas of discord, such as
whether the government’s theory of relation back and substitute property
legitimately excludes assets from the estate.
Assets generally fall into one of three categories: (i) bankruptcy estate assets,
(ii) assets clearly subject to forfeiture, and (iii) “hybrid” assets.

**The parties should be encouraged to determine what tools in
each entity’s arsenal can best enhance recoveries.”
Bankruptcy estate assets would typically include assets that the government
has no tools to pursue, such as perhaps avoidance recovery powers, might vest in the
estate. Nevertheless, the trustee will want the assurance of an agreement and court
order that any funds the trustee recovers using thee powers will not be subject to
forfeiture.
Conversely, the government’s reach may be greater than the trustee’s with
respect to recovery of property held by third parties but not within the reach of
avoidance powers.
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Hybrid assets may include bank accounts, investments and other funds that
could arguably fall in either category depending on how the line is drawn between
the crime proceeds and instrumentalities on the one hand, and the legitimate aspects
of the business enterprise being administered in the bankruptcy case, on the other.

**Cooperation agreements often include provisions regarding
information sharing.**
Information sharing and confidentiality provisions: Coordination agreements usually include
provisions for information sharing, imposing a duty to keep other representatives and the
courts apprised of all relevant and material developments in the proceedings. Given the
nature of the parallel proceedings, information sharing agreements will typically provide for
confidentiality of non-public information and trade secrets, as well as a process for hearing
objections. Experience in existing cases suggests that the governmental agencies involved
may be willing to talk but not to share information. The nature and extent of the
government’s ability and desire to cooperate and comply with sharing agreements or orders
may therefore be a useful topic to explore.

**Cooperation agreements may provide mechanisms to address
conflicts regarding asset allocation and efficiencies in asset
recovery, preservation or liquidation.**
Administration and disposition of assets: Coordination agreements may serve as a starting
point in considering which representative/proceeding is best positioned to respond to issues
arising with particular sets of assets. The treatment of any asset proceeds in several phases:
the asset must be identified, located, brought within the proceedings, and allocated.
Moreover, depending upon the type of asset, there may be a desire to sell the asset, or (if it is
a business entity) to restructure and operate the asset for some time either to obtain a better
sale price or to preserve the entity as a revenue stream for Claimants, who might otherwise
receive far less in an immediate liquidation.
Early in the litigation, communication may focus on how the parties will assist each
other in the recovery of identified assets as the case develops. Over time, there may be a
transformation, in which the stakeholders begin to focus upon questions of superior
liquidation or restructuring capacity as between the proceedings. Given this complexity and
these shifts, the respective abilities of the trustee and the government to identify and pursue
certain assets, and to maximize the return on those assets, may change over time. The initial
allocation of responsibilities should be without prejudice to future rights if circumstances
change, both to enhance efficiency and maximize recovery. The parties may seek the court’s
approval of these agreements to avoid subsequent challenge.
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**Cooperation agreements may require cooperation while
reserving rights for subsequent resolution, and may provide
mechanisms to address potentially conflicting claims to the
assets.**
See, e.g., Coordination Agreement in United States v. Petters, 2010 WL 4736795 (D.
Minn. Nov. 16, 2010) (included in Appendix --).

**Cooperation agreements may address mechanics of how the
parties will cooperate toward the preservation of assets,
including whether legitimate business operations may be
continued and if so under whose oversight.**
Procedures for resolving disputes about particular assets: Because some assets may be
forfeitable (as proceeds, substitute property, or using the relation back doctrine) but also be
part of a legitimate business enterprise, the court may create procedural mechanisms that
encourage discussion between the trustee and DOJ to negotiate agreement regarding which
assets should be placed within either the forfeiture or estate accounts. Where such
determinations impact the recoveries for creditors and victims, courts should also devise
mechanisms to consider notice to and objections from Claimants, including Creditors and
Victims.

**Cooperation agreements may include cost sharing
provisions.**
Allocation and sharing of costs: Costs and fees for trustees in bankruptcy are often
determined according to a fixed schedule. The costs of criminal forfeiture and restitution
programs are paid in different ways, such as shifting governmental resources away from
other activities and to a process devoted to victim compensation. Protocols that include
some provisions for the allocation of costs should reflect the desire to compensate parties
for work actually performed in that joint process, while maximizing the potential recovery to
Claimants in the process.
5.4c Notice and Communication with Victims, Creditors, Interest
Holders and Other Interested Persons
The criminal, bankruptcy and civil litigation systems each have well-established
notice requirements, based upon both statutory and constitutional obligations. Where these
proceedings not only overlap but also involve the assertion of claims by differing parties,
notice becomes far more complex. Providing a full explanation of each of these notice
requirement regimes is beyond the scope of this project. For an excellent overview of the
requirements, deadlines, exceptions to, and sanctions for violation of notice requirements
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see LA FAVE, et al., CRIMINAL PROCEDURE 19.2; MOORE’S FEDERAL PRACTICE 4 et seq.;
COLLIER ON BANKRUPTCY 342.
Three bankruptcy notice requirements are particularly relevant in cases related to
white-collar crime. First, notice is required to the debtor of the filing of an involuntary
bankruptcy against a debtor whose creditors fear may be the subject of a criminal
investigation. Second, notice is required to creditors at the outset of the case to inform
creditors of the filing, existence of the stay, and potentially the need to file a claim against
the estate. Third, many actions in bankruptcy require notice to non-moving parties, a
hearing, and court approval before the bankruptcy trustee can take certain actions such as
the sale of substantially all of the assets of the estate. See FED. R. BANKR. P. 2002.
Notice and distribution complexities are exacerbated by differences between the
Insolvency Proceeding and Forfeiture Proceeding regimes in their recognition and
identification of parties and transferees. Perhaps most notably, many parties entitled to
notice in a bankruptcy case are not entitled to notice in a Forfeiture Proceeding. Employees,
trade creditors, and shareholders, for example, would not be entitled to notice of forfeiture
unless they qualify as Victims.

**Parties in interest may have different rights to receive notices
and to be heard depending on whether an asset is administered
in the Forfeiture Proceeding or the Insolvency Proceeding.**
Perhaps as significantly, the status of transferees complicates distributional
considerations. In bankruptcy cases, creditors are allowed to transfer their claims to third
parties, who may then file notice of the transfer and be recognized in the proceedings as
standing in the original creditors’ shoes for notice and distributional purposes. In contrast,
the statutes and policy statements governing recovery from forfeiture funds generally restrict
recovery to the original Victim. Consequently, if a Victim monetizes or sells its right to
payment from a forfeiture victim recovery fund, the transferee may have no right to notice
and no right to recovery, a result that may upset the expectations of buyers of Victims’
bankruptcy claims unless the terms of their assignment agreement require the Victim to pay
over restitution distributions.

**Transferees who acquire claims may be entitled to notice
and distribution in the Insolvency Proceeding, but may not be
entitled to notice or recovery in a Forfeiture Proceeding.**
Additional complexity in terms of communicating with parties in interest arises from
the fact that differences in the treatment of victims/creditors/claimants may lead to the
appointment of different representatives in different proceedings who lack legal standing in
the other proceedings.
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**Representatives of interest groups may have standing to be
heard in one proceeding but not others.**
Also, in both Insolvency Proceedings and Forfeiture Proceedings, notice and
distribution complexities are exacerbated by the existence of unknown or presently
unidentifiable Claimants.

**The complexities of notice and the practical reality that
thousands of potentially interested parties may be seeking
ongoing information about the status of the various proceedings
often warrants the establishment of means of communication
that go well beyond mandatory notice requirements.**
The sheer complexity and uncertainty of these cases often confuse potential
Claimants, many of whom may not be represented by counsel. The result: literally
thousands of inquiries by telephone, letter and email, many asking the same basic questions.
To create better, more comprehensive and consistent avenues of communication with
potentially interested parties, the trustee and government in larger cases have often
established—and widely advertised—case-specific websites where parties may obtain case
information, including information regarding how to assert claims and interests, and
expectations with respect to the timing, amount, processes and methods of distributions.
See, e.g., http://www.madoffvictimfund.com/ (DOJ website) and
http://www.madofftrustee.com/ (SIPA trustee website).

**The parties may seek the courts’ assistance in approving
forms of mass notice and means of mass communication.**
Particularly in large cases, the DOJ and trustee may ask the court to approve
unconventional means of communicating with and distributing monies to these large groups
of victims. For example, in Rigas/Adelphia Communciations, criminal restitution fund
committed significant public resources to alert victims of their rights, through mass mailings,
toll-free phone services and “victim-witness coordinators.”4 The approach is consistent with
federal laws that increasingly require the government to identify and notify potential victims
about important events that take place throughout the government’s case (18 U.S.C.
§3771(a)(2)-(4) & (c)(1)),5 give them a “reasonable right to confer” (18 U.S.C. §3771(a)(5);
§3664(d)(1); In re Dean, 527 F.3d 391, 395-96 (5th Cir. 2008)) and, in some cases, guarantee
See, e.g., The Need for Increased Fraud Enforcement in the Wake of the Economic Downturn, Hearing Before the S. Comm. on
the Judiciary, 111th Cong. 4 (2009) (statement of Rita Glavin, Acting Assistant Att’y Gen., Criminal Div., United
States Dep’t of Justice), available at http://judiciary.senate.gov/pdf/09-02-11GlavinTestimony.pdf.
5 See, e.g., Douglas Evan Beloof, The Third Model of Criminal Process: The Victim Participation Model, 1999 UTAH L.
REV. 289, 290.
4
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the right to “full” compensation (18 U.S.C. §3771(a)(6); Dolan v. United States, 130 S. Ct.
2533, 2540 (2010)).
5.4d The Substance and Structure of Discussion Between Bankruptcy
Trustee and the DOJ
Three main topics may characterize early communication between the government
and trustee.

**The courts may find the list in this section useful as a guide
to probe whether the parties have been communicating
effectively and to determine whether encouragement toward
inter-party communication or perhaps direct inter-court
communication may be useful.**
Status and Nature of Pending Proceedings


How long has each process been proceeding? Are there any additional filings or
substantial developments in process?



Will the Insolvency Proceeding focus simply upon liquidation (under Bankruptcy
Code chapter 7 or 11, or other insolvency law), or is there a possibility of a
restructuring? Is there a legitimate and potentially viable business affected by the
proceedings? What efforts can be undertaken to preserve the business
operations if appropriate?



Given this constellation of processes, to what extent can the parties engage in
information sharing and to what extent are they limited? Are hurdles to
communication caused by necessary case constraints or intransigence?

Identification of Assets


What assets have been identified in each proceeding? Who currently controls
each asset?



Is the bankruptcy voluntary or involuntary? In either event, is there a concern
with non-identified or hidden assets? Are the tools of the bankruptcy process or
of governmental enforcement better suited to ferreting out and recovering
assets?



Has the forfeiture process identified any other assets not yet under the control of
any proceeding? Have any assets already been seized in the forfeiture or
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disgorgement process? Are there other assets the government intends to forfeit
or disgorge?


Are there any assets or causes of action that the trustee has or will seek to have
restored to the estate – for example, fraudulent conveyance, voidable preference,
etc.?

Identification of Parties, Stakeholders


What types of criminal actions will be pursued? What consequence does this
have for the scope of Victims for purposes of forfeiture? Is there a conviction
or plea agreement? Has the debtor/defendant or related party agreed to a
forfeiture of assets? Do others claim an interest in those assets?



Who are the bankruptcy creditors and interest holders?



To what extent do the Victims overlap with the bankruptcy creditors and interest
holders?

The first few meetings, particularly among attorneys who have not worked together
previously, will often focus simply on relationship building. After this, counsel will typically
move the discussion toward sequencing and other key matters important to the attorneys
given the particular dynamics of their cases. Sequencing discussion will typically involve
identifying the key issues for discussion, setting a timeline or schedule for that discussion,
and identifying the relevant parties for participation in such a discussion. All of these
discussions may have to wait until the government has entered into a plea/conviction with
the defendant, due to pre-plea restrictions on what information can be shared.
Criminal forfeiture occurs in several steps: (i) the preliminary forfeiture remains
contingent until conviction; (ii) the post-conviction presentencing process; (iii) sentencing
and the entry of a final order of forfeiture. The post-conviction sentencing report makes
recommendations regarding the proposed compensation for Victims. The final forfeiture
judgment is entered as part of the sentence. The gaps between these steps allow time for
discussions about how the parallel proceedings should interact If the preliminary order
suggests that the defendant’s interest is subject to forfeiture, and the bankruptcy is derivative
of the defendant’s interest, whether the forfeited assets come into the bankruptcy estate
depends upon the timing of the proceedings and other factors. During these two periods,
the parties and courts should explore whether the government’s theory of the interaction of
relation back and substitute property prevents assets from becoming property of the estate
or leaves substantial assets for the bankruptcy estate, as noted at Chapter 2.--.
5.4e Considering the Participation of Other Stakeholders
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The trustee in the Insolvency Proceeding and DOJ in the Forfeiture Proceeding will
typically be the key stakeholders and voices in any cooperation agreement or other
collaboration. The trustee and US Attorney should in turn consider whether other parties
should be included in the discussions about the terms of any proposed coordination
agreement. For example, are there bankruptcy attorneys, litigators, case agents, auditors,
investigators, victims groups (whether victims, advocates, or attorneys), or others that have
been involved in the case, whose voice might either (i) resolve issues or contribute to
building an understanding or resolving questions faced by the key participants, or (ii) help
eliminate later opposition to the cooperation agreement?
Below is a listing of questions that the trustee and US Attorney will typically consider
with respect to victims, creditors, and other interested persons.

**The court may use this list as a guideline to ensure that the
parties have fully considered how the proposed agreement might
affect other stakeholders before the court approves a
cooperation agreement.**


Are there other actors with institutionalized roles, who will be essential to
broader agreement, such as a receiver, or SEC or SIPA trustee?



Are there advisors whose insights may help educate the bankruptcy trustee and
OUSA, or who can appraise the information being provided by the other parties
to these discussions?
o For example, are specialized accountants or actuarial expertise needed?
In some cases, the FBI, IRS or other agencies may be useful in providing
these types of experts.



Are there parties with a legal right to object and be heard, whose buy-in to the
coordination agreement and cooperation process would be helpful prior to the
filing of a motion with the court?
o If the agreement proposes to address choice of law issues, will the
selection of law create or preclude particular substantive law claims or
entitlements?
o If the agreement proposes to address the allocation of costs for
investigation, restructuring of a corporation/preservation of assets, or
distribution, does the proposed allocation unduly or adversely impact any
creditor or party?

Who should be at the table depends upon the stage of the case. The concerns, and
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therefore the participants, may be different at the outset of the case, during the preservation
stage, and later in the case as allocation/categorization of assets and distribution is
considered. They may also vary based upon the extent to which the cooperation extends
from mere sharing of information about the identification of assets to bargaining over the
treatment of particular property (forfeitable or not), or claims (Victim or not).

**When a cooperation agreement’s terms substantively affect
ultimate distributions (including by determining whether assets
are subject to the bankruptcy estate or to forfeiture), the court
should inquire regarding how the agreement may affect other
stakeholders.**
For example, how will the agreement impact secured creditors, unsecured creditors,
and equity holders, particularly as regards determinations with respect to the validity of
forfeitures? Does the categorization of assets as either forfeiture or estate property impact
the ultimate distributions to creditors and victims? Does the agreement fix the treatment of
victims/creditors, such that it is a de facto priority determination? Does the decision to
restructure a corporation, or to determine that it has no viability, impact distributions?
5.5 Provisions Regarding Assets and Property
Because Forfeiture and Insolvency Proceedings offer distinct and unique advantages
in the collection, preservation and distribution of assets, cooperation may foster efficiency
and enhance recoveries.
5.5a Cooperation Regarding Asset Recovery

**The parties may design asset recovery cooperation agreements
around which entity has the greatest expertise and may foster
the greatest efficiencies with respect to particular means of
identifying and recovering assets.**
In a Forfeiture Proceeding, the government may be in a superior position to identify
and secure remote assets more expeditiously and inexpensively than the bankruptcy trustee
or receiver. Prosecutors may have standing to collect funds against third parties that private
plaintiffs cannot. See, e.g., EEOC v. Wafflehouse, 534 U.S. 279 (2002) (allowing the EEOC to
recover damages on behalf of an employee who could not); Myriam Gilles & Gary
Friedman, After Class: Aggregate Litigation in the Wake of AT&T Mobility v. Concepcion, 79 U.
CHI. L. REV. 623, 642-43 (2012) (describing advantages enjoyed by states attorney general in
parens patriae litigation); Donald C. Langevoort, Reading Stoneridge Carefully: A Duty-Based
Approach to Reliance and Third-Party Liability Under Rule 10b-5, 158 U. PA. L. REV. 2125, 212728 (2010) (noting different liability outcomes depending on whether action is by a
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governmental entity or private litigation); Adam S. Zimmerman & David M. Jaros, The
Criminal Class Action, 159 U. PA. L. REV. 1385 (2011) (describing prosecutors’ powers to
pursue restitution from third-parties).
Public authorities also may attach and collect funds from parties, using criminal
forfeiture laws that private plaintiffs cannot. Yet, because both regimes offer different tools,
cooperation can often expand the available pool of assets and improve distributions.
Forfeiture also grants other powers that are not available in bankruptcy. In
particular, the government has greater power to seize and restrain assets as part of over 200
MLAT treaties around the world. In contrast, trustees need to hire private counsel to initiate
litigation to recover the asset on the grounds that it is property of the estate in a United
States bankruptcy case. The DOJ can rely upon the treaty and the foreign government’s
obligations thereunder, which may offer a vastly simpler process.
In contrast, avoidance actions (like preference actions under 11 U.S.C. § 547(b) and
fraudulent transfer actions under 11 U.S.C. § 544) can be brought under the Bankruptcy
Code to recover certain property that may not be readily recoverable through the forfeiture
process, as discussed in Chapter 2. Where the lead attorneys in both regimes are able to
cooperate, they frequently are successful in identifying additional assets, as well as Claimants,
that would likely not have been identified or recovered if the processes had proceeded
entirely independently. In very complex cases, with thousands of transfers, cooperation can
also prove beneficial in reducing investigation and process costs, though coordinated efforts.
Consideration should also be given to whether one regime or the other facilitates the
resolution of challenges posed by commingled assets and the complexity of tracing. Where
tracing is an issue, the DOJ may have greater expertise in using the investigative powers of
the government together with the relation-back doctrine to identify and pursue hidden assets
in sham corporations.
5.5b Cooperation Regarding Asset Management and Preservation

**The parties may design asset management cooperation
agreements around which entity has the greatest expertise and
may foster the greatest efficiencies with respect to particular
types of assets.**
In addition to identifying and recovering assets, cooperation may also yield
significant benefits with respect to asset management and preservation. The traditional
experience of the government in efficiently liquidating individual assets such as vehicles,
boats and bank accounts, has been significantly tested as forfeiture has expanded into far
broader realms of assets.
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If assets are part of an ongoing business that hopes to reorganize, the bankruptcy
court and bankruptcy trustees have longstanding expertise (under chapter 11 of the
Bankruptcy Code) in operating businesses in bankruptcy. Likewise, bankruptcy trustees may
have greater expertise in winding down and liquidating corporations and business assets.
Tracing and liquidation of certain concrete assets may be equally within the expertise
of either proceeding, or more efficiently managed by one or the other.
5.5c Cooperation Regarding Distribution
Cooperation agreements may, and the courts should urge that they do, contain
assurances that the parties will adopt and implement means of ensuring the prevention of
duplicative payments. Once again, the timing of payments is important to ensure that the
distribution processes account for potential distributions already made or to be made under
the other distribution scheme.

**Consolidation of distribution processes could, in theory,
foster efficiency and dramatically reduce the potential for
duplicative payments.**
Several challenges to consolidated distribution must be considered.
Can a common trustee be appointed? A common trustee could consolidate efforts and
reduce the risk of double recovery or gaps in assets. Using the same trustee for both the
bankruptcy and forfeiture might allow the assets to be kept segregated, but reduce the need
for coordination, risk of duplicative recovery, etc. Regrettably, fiduciary obligations may
stand in the way of this type of efficiency because the different regimes ask the fiduciary to
serve the interests of different beneficiaries.
Should distribution occur in phases? Some cases have deferred potential disputes over
distribution by bifurcating the cooperation process into two or three separate phases: (i)
identification and seizure, (ii) liquidation or operation of the assets, and (iii) claims and
entitlements determinations and distribution. This structure allows early cooperation that
may be beneficial, but reserves distribution decisions until a later point in the proceedings,
when greater information may be available. Such an approach may allow the deployment of
the various tools unique to each process, focusing upon the comparative strengths of each
process with respect to asset identification, transfer of title, and sale of assets (or in the case
of ongoing concerns, management and restructuring of the business), without determining
ultimate entitlements. Nevertheless, because early determinations of control over assets may
entrench positions, particularly when one party has devoted resources to asset recovery and
management, bifurcation agreements must be delineated in ways that clearly preserve rights,
provide for adjustments and cost shifting if necessary, and avoid challenges from objectors
disfavored by any re-allocation during the claims determination and distribution phase.
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5.6 Perspectives of Claimants, Victims and Interest Holders
Ideally, the key parties should be encouraged to engage in a multi-party process in
which they begin a dialogue but ultimately incorporate the reasonable positions of objectors,
even if these entities are not official signatories to the agreement. If the objectors’ views
remain in conflict with the major parties’ agreement, then the court will ultimately need to
determine whether to approve the agreement. If it does so, it becomes a court order like any
other, subject to the applicable standards of review. In most cases recognition that a court
order will follow may bring the parties into the negotiation process, and result in an
agreement that the courts can approve. These agreements have substantial force once
approved, given the level of discretion accorded the OUSA and trustee to shape their
respective processes, especially when combined with the court order. Thus, while there is a
theoretical avenue for appellate review, in practice the viability of appeal has been viewed as
substantially limited.
5.7 Provisions Regarding Distributions
As discussed in Chapter 2, Insolvency Proceedings follow well-established processes
and priority schemes under which all stakeholders’ interests are considered, ranked and
compensated under a time-tested statutory scheme. This scheme is often inconsistent,
however, with the Forfeiture Proceeding’s focus solely on Victims.
A number of federal statutes make compensation for Victims an important criminal
justice priority. Chief among these are:
●

The Victim and Witness Protection Act of 1982 (Pub. L. No. 97-291, 96
Stat. 1248 (1982));

●

The Victims’ Rights and Restitution Act of 1990 (Pub. L. No. 101-647, tit. V,
104 Stat. 4789 (1990));

●

The Mandatory Victims Restitution Act of 1996 (Pub. L. No. 104-132, tit. II,
110 Stat. 1214 (1996)); and

●

The Crime Victims’ Rights Act of 2004 (Pub. L. No. 108-405, tit. I, 118 Stat.
2260 (2004)).

With each act, Congress encouraged, and at times compelled, prosecutors to take a
more aggressive role in victim compensation. The Mandatory Victim Restitution Act of
1996, for example, has been hailed as part of a move “toward a more victim-centered justice
system,” which would help transform a criminal justice system that Congress believed was
ignoring the plight of victims. Matthew Dickman, Should Crime Pay: A Critical Assessment of the
Mandatory Restitution Act of 1996, 97 CAL. L. REV. 1687, 1688-9 (2009).
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As previously noted, forfeited assets may (but need not) be used to compensate the
Victims through remission and restoration process. See 21 U.S.C. § 853(i)(1) (disposition of
criminal forfeiture proceeds); 18 U.S.C. § 981(e)(6) (disposition of civil forfeiture proceeds).
Remission is the means by which forfeited property is distributed, possibly including to
crime victims. Restoration is the means by which such property satisfies a criminal
restitution order for the victims.
In addition, over the past decade, federal prosecutors have sought compensation in a
number of high profile cases through “non-prosecution” and “deferred prosecution
agreements,” plea agreements and convictions. Non-prosecution agreements are made
between the prosecutor and the accused before charges are filed and are generally not
subject to court review or approval. Deferred prosecution agreements are made in the
prosecutor’s discretion after a formal charging document has been filed, and are generally
not reviewed by the court. As these devices have seen increased usage, the DOJ Asset
Forfeiture Program has increased correspondingly. While recoveries remained fairly
constant from 2000 to 2005, forfeitures doubled in 2006 and have continued at an increasing
pace to a record $1.684 billion in 2011. See Department of Justice, Asset Forfeiture Reports,
available at http://www.justice.gov/jmd/afp/02fundreport/.

**A fundamental recurring theme in the tension between
Forfeiture and Insolvency Proceedings is the potential inequity
arising from the treatment of Victim, as compared with the
other Claimants and parties in interest. **
On the most literal and narrow reading, Victim is limited to just the Victims of the
particular crimes charged, which may not be the complete set of parties harmed by the
wrongdoing. This narrowness therefore can create inequities between Victims, to the extent
that a decision is made to charge only certain crimes. It also can create tensions between
Victims of the scheme and other creditors if virtually all assets have been forfeited, leaving
nothing for creditors. A number of Ponzi scheme prosecution assume this type of
distribution. While at first blush, one might argue that Victims should be paid before
creditors, this may run counter to Bankruptcy Code distributive principles, which establish a
complex and comprehensive scheme for priority of distribution based upon state law and
federal equitable principles. 11 U.S.C. § 507. It may also be counter to the reality that
creditors may have relied in good faith on the legitimacy of the business in determining to
extend credit, and may have been harmed by the collapse of the business to the same extent
or more than defrauded investors who qualify as Victims under the particular crime of
conviction or plea agreement.
The definition of Victim may have worked adequately for crimes where individual
victims are easily identified, such as bribery or robbery, in which equity may favor crime
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victims over creditors. The Rothstein case and others, however, suggest that the equities may
not be so straightforward in typical fraud cases. See discussion of the Rothstein case in
Appendix C. There, the Victims of the crime of conviction may be sophisticated investors
who, some might argue, should reasonably have known that something was amiss, in
contrast to innocent creditors who may have had far less ability to perceive the fraud. See,
e.g., Nancy Rapoport, Black Swans, Ostriches and Ponzi Schemes, 42 GOLDEN GATE L. REV. 627
(2012). Moreover, different charging decisions might have resulted in different pools of
Victims, perhaps including the law firm’s employees, including secretaries and janitors with
no reason to suspect a fraud and no method for risk-spreading, and other creditors.

**For massive entity frauds, the statutory definition of Victim
may create inequitable results.**
Because bankruptcy and forfeiture developed separately, and the interactions
between Insolvency and Forfeiture are only recently being tested, it is unclear whether
Congress truly intended that broad forfeiture, broad prosecutorial discretion, and a narrow
definition of Victim should usurp the type of priority scheme Congress created under the
Bankruptcy Code.

**These uncertainties often give rise to a high-stakes contest
for control over any particular asset.**
Although equities may suggest the value of broadening of the definition of Victim,
potentially to include all parties why may have been harmed, or to permit greater case-bycase equities, this cannot be achieved absent statutory change. Nevertheless, because the
government has broad discretion, absent a statutory provision mandating forfeiture, it
arguably could choose to forego forfeiture in favor of a bankruptcy filing where the
perceived equities warrant. This might well include a concurrent limitation upon collection
by those who knew or had reason to know of the underlying criminal conduct, to provide an
equivalent to equitable subordination within bankruptcy.
A settlement or cooperation agreement also might embody a more considered
determination of which property to hold in forfeiture and what to leave in the estate in order
to permit a more equitable result in the disposition of the various claims. The DOJ may
allow the case to continue in bankruptcy where the Victims will receive a greater payout in
the bankruptcy system and potentially far faster than through forfeiture. This might be
accomplished by negotiating to permit this process, subject to a cap on fees, or even
dropping the forfeiture entirely where the bankruptcy process will allow a better recovery for
the Victims than the narrow forfeiture definition would. Yet, where there are different
distribution schemes and groups of Claimants, deferral of one process to the other becomes
more complex. The DOJ and trustees have expressed a sense of frustration that they wanted
to do the right thing, but could not violate the statutory regimes they each serve to do so.

NCBJ 2015: CLLA Program Materials, Bankruptcy & Forfeiture: Tab 3
A GUIDE TO THE JUDICIAL MANAGEMENT OF PARALLEL ASSET FORFEITURE AND
INSOLVENCY PROCEEDINGS, Manuscript Draft of July 10, 2015 © Gebbia et alia, all
rights reserved
These materials are the work of the authors and have not been reviewed or
approved by the DOJ or other governmental agencies.

68
The entry of the preliminary forfeiture order terminates the defendant’s rights to the
property. Consequently, although third parties may assert a superior interest in the property
prior to the final hearing, the trustee (and estate) whose rights are derivative of the debtordefendant’s cannot. See 11 U.S.C. §323. This suggests that for there to be a meaningful
discussion, not merely a discretionary/one-sided decision by the government to relinquish
certain assets, the intervention needs to occur earlier in the process. But, traditionally the
entry of a plea and preliminary forfeiture have been paired, and direct intervention by third
parties is prohibited.
5.8 Provisions Regarding Evidence, Discovery and Confidentiality
Criminal cases against corporations may involve individual criminal defendants with
venue-rights that limit the prosecutors’ ability to charge in the same jurisdiction that gives
rise to a private lawsuit. U.S. CONST. Art. VI (affording defendants right to trial in the state
or district where the “crime was committed”); United States v. Cabrales, 524 U.S. 1 (1998)
(limiting prosecution to the district where alleged money laundering took place); Platt v.
Minnesota Mining & Mfg. Co., 376 U.S. 240 (1964). As a result, these proceedings may involve
not only criminal, civil, and bankruptcy proceedings, but different district courts around the
country, or even the world. This can result in differences between jurisdictions with respect
to what evidence may be sought and what disclosures must be made, and may result in
potentially conflicting rulings by different courts on parallel discovery motions.
Beyond these judicial differences, these geographic variations may impact the parties.
For example, United States Attorney Offices in different jurisdictions have different
demands and different case loads. Despite these complexities, courts have always enjoyed
power to informally coordinate actions. Such arrangements are consistent with judicial
efforts to coordinate efforts in complex actions between state and federal court, as well as
between courts that oversee parallel agency and criminal restitution actions. See United States
v. Peterson, 859 F. Supp. 2d 477, 479 (E.D.N.Y. 2012) (considering victim impact in
approving a settlement agreement in an SEC civil action parallel to a criminal action);
William W. Schwarzer, et al., Judicial Federalism in Action: Coordination of Litigation in State and
Federal Courts, 78 VA. L. REV. 1689, 1690 (1992) (noting informal state-federal cooperation,
including “calendar coordination, coordinated discovery, joint settlement efforts, and joint
motions hearings and rulings”); Byron G. Stier, Resolving the Class Action Crisis: Mass Tort
Litigation as Network, 2005 UTAH L. REV. 863, 893 (“[M]any state and federal judges meet and
form networked responses to the challenges of mass tort litigation.”).

**The courts may encourage the parties to overcome these
barriers by entering into coordination agreements to streamline
the process.**
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5.8a Disclosures
As in other complex cases, government attorneys and trustees can be obliged to
disclose information to the courts overseeing each case, including the names of Victims
scheduled to receive restitution, the basis for the awards, and any other related fines or
money awarded to government entities in the public proceeding. Cf. MCL§ 22.2. The court
may consider whether any disclosures should be in camera. Disclosures may provide a basis
for government attorneys and private lawyers to determine whether or not to consolidate
settlement funds through a single scheme.
In practice, conflicts may arise regarding the extent of discovery that is desirable.
Typically the DOJ must be concerned with ensuring that disclosures made will not
jeopardize its criminal investigation. In contrast, typically the bankruptcy trustee is
concerned with expediting its discovery, in order to gather and distribute assets as
expeditiously as possible.
5.8b Confidential Information
If it becomes necessary to share confidential information, the coordination
agreement should include a confidentiality provision. Such provisions can include promises
not to share non-public information with third parties, standards for treatment of
confidential documents, protection of attorney work product, and a process for objections
to the sharing of specified information, where it would cause harm to either of the sets of
proceedings.

**Common interest agreements are a useful framework.**
5.9 Provisions Regarding Subsequent Case Management -- Deferred
Docketing
When a bankruptcy case is pending, the schedules of assets and liabilities filed in the
case are designed to identify all potential creditors and interest holders. If the courts are
concerned that injured parties may not yet be aware of their injuries, the courts can establish
deferred dockets to toll the statutes of limitation until after such injuries are known. This
system is most often used in latent toxic tort cases, but could be applied in the context of an
elaborate Ponzi scheme, financial fraud, or other complex criminal or securities matter in
which awareness of the injury and identification of the injured parties may not be readily
apparent. Cf., e.g., In re Asbestos Prods. Liab. Litig. (No. VI), MDL No. 875, 2002 U.S. Dist.
LEXIS 16590 (E.D. Pa. Jan. 14, 2002); In re Asbestos II Consolidated Pretrial, 142 F.R.D. 152
(N.D. Ill. 1991); Peter H. Schuck, The Worst Should Go First: Deferral Registries in Asbestos
Litigation, 75 JUDICATURE 318 (1992); MCL §40.52, ¶ 9.
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Bankruptcy courts have devised mechanisms for addressing the concerns that
unknown injuries may present. See MCL Ch. 22 (mass tort case management); Laura B.
Bartell, A Guide to the Judicial Management of Bankruptcy Mega-Cases 2d ed. (Federal Judicial
Center, 2009.) These issues tend to be less problematic in cases involving financial fraud
injury than in cases involving latent tort injuries.
5.10 Provisions Regarding Recognition of Certain Orders in Other Parallel
Cases

**Coordination agreements typically include a promise that
each signatory will honor specifically identified resolutions
and/or settlements approved by other courts involved in the
case.**
Such a promise should consider how assets should be awarded and how they would
be transferred pending the resolution of each of the various legal issues considered by each
of the courts involved.
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APPENDIX B
BRIEF SUMMARIES OF
KEY FORFEITURE STATUTES
I.

CIVIL FORFEITURE STATUTES AND RULES

18 USC § 981. Civil forfeiture

http://uscodebeta.house.gov/view.xhtm

(a)

Property subject to civil forfeiture includes all proceeds and property used in
commission of the offense giving rise to forfeiture

(b)

Property subject to forfeiture under (a) generally may be seized by Attorney
General, Secretary of the Treasury, or U.S. Postal Service as applicable

(c)

Seized property is deemed to be in the custody of the seizing official, who
may store it in an appropriate location, subject to further order of the court

(d)

Any applicable customs laws apply to seized property

(e)

Seizing officer may retain or transfer the property to any other state or
federal law enforcement agency involved in the seizure, subject to various
terms and conditions, to ensure the equitable allocation of proceedings;
allocation is not subject to court review

(f)

U.S.’s title in forfeited property relates back to date of act giving rise to
forfeiture

(g)

Civil forfeiture proceedings may need to yield to criminal proceedings

(h)

Venue is appropriate where defendant/property owner is found or where
the criminal prosecution is pending

(i)

Circumstances permitting property transfer to cooperating foreign agencies

(j)

Terms “Attorney General” and “Secretary of the Treasury” include their
delegates

(k)

Forfeiture of funds via interbank accounts

18 USC § 983. General rules for civil forfeiture proceedings
http://uscodebeta.house.gov/view.xhtm

(a)

Notice; claim; complaint: procedures for seizure

(b)

Representation: parties with standing to contest civil forfeiture; rights to
appointed counsel
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(c)

Burden of proof

(d)

Innocent owner defense

(e)

Motion to set aside forfeiture

(f)

Release of seized property

(g)

Proportionality: right to contest whether forfeiture was constitutionally
excessive

(h)

Civil fine: may be imposed on claimants asserting frivolous claims

(i)

Civil forfeiture statute defined: includes all civil forfeiture statutes, except
under Titles 19, 21, 22, 26 and 50

Fed. R. Civ. P., Supp. Rule G. Forfeiture Actions in Rem
http://www.law.cornell.edu/rules/frcp

(1) Scope: governs forfeiture actions in rem arising from federal
statutes
(2) Complaint: upon filing of verified complaint, the court may
issue an arrest warrant for the property
(3) Judicial authorization and process: arrest warrants for personal
property
(4) Notice: by publication and to known claimants
(5) Responsive pleadings; filing a claim
(6) Special interrogatories
(7) Preserving property; sales: allows issuance of orders to preserve
assets not yet in the government’s possession
(8) Motions: specifies procedures for motions to suppress use of the
property; to dismiss the action; to strike a claim; to release the
property; to mitigate excessive fines
(9) Trial: trial by court, absent jury demand under R. 38
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II.

CRIMINAL FORFEITURE STATUTES AND RULES

21 USC § 853. Criminal forfeiture
http://uscodebeta.house.gov/view.xhtm

(a)

Property subject to criminal forfeiture: includes proceeds, facilitating property
and ownership interest in criminal enterprise

(b)

Meaning of term “property:” includes all types of real and personal property

(c)

Third party transfers: U.S. title in forfeited property relates back to date of act
giving rise to forfeiture. Subsequently transferred property may be recovered
from third party transferees unless they are bona fide purchasers for value

(d)

Rebuttable presumption: property either contemporaneously or after-acquired by
defendant convicted of a felony is subject to forfeiture, upon proof that no other
likely source exists

(e)

Protective orders: U.S. may obtain protective orders or injunctions to preserve
property pending indictment, up to 90 days

(f)

Warrant of seizure: U.S. may request seizure upon showing of probable cause
that property would be forfeitable upon conviction

(g)

Execution: order of forfeiture authorizes Attorney General to seize and hold
such property, and use any income therefrom to offset expenses

(h)

Disposition of property: Attorney General has general authority

(i)

Authority of Attorney General: can settle, award compensation to victims,
preserve and dispose of forfeited property

(j)

Applicability of civil forfeiture provisions: section 881 also applies to criminal
forfeiture except to the extent inconsistent with this section

(k)

Bar on intervention: claimants as to the forfeited property are generally barred
from intervening in the criminal proceedings or commence a separate action
regarding the property

(l)

Jurisdiction to enter orders: districts courts have authority without regard to
location of the property

(m)

Depositions: court may order depositions under Fed. R. Crim. Proc. R. 15

(n)

Third party interests: describes procedures and rights of third parties to assert
claims with respect to forfeited property in which they claim a legal interest

(o)

Construction: liberally construed to effect remedial purposes

(p)

Forfeiture of substitute property: defines and describes procedures and rights
with respect to seizure of substitute property
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(q)

Restitution for cleanup of clandestine laboratory sites: allows imposition of
reimbursement charges for cleaning up methamphetamine labs

18 USC § 982. Criminal forfeiture
http://uscodebeta.house.gov/view.xhtm

(a)

Forfeiture shall be included in sentences for a long list of offenses under Title
18

(b)

Forfeiture of property under this section shall be governed by 21 U.S.C. §853
(Comprehensive Drug Abuse Prevention and Control Act of 1970)

(c)

“Mere” intermediaries are not subject to forfeiture of substitute property
unless they were involved in three or more separate transactions exceeding
$100,000 within any 12-month period

18 USC § 1963. Criminal penalties

The Racketeer Influenced and Corrupt Organizations Act of 1970, 18 U.S.C. §§1961 et seq.
http://uscodebeta.house.gov/view.xhtm

With the exception of subsection (a), most of the provisions of this section closely
track the parallel provisions of 18 U.S.C. §853.
(a)

Conviction under 18 U.S.C. §1962 (Racketeering) carries maximum term of
20 years to life, plus forfeiture of any interest in property or interest in the
criminal enterprise

(b)

Property subject to criminal forfeiture under this section includes any real
and personal property

(c)

U.S. title in forfeited property relates back to date of act giving rise to
forfeiture. Subsequently transferred property may be recovered from third
party transferees unless they are bona fide purchasers for value

(d)

Court may issue restraining orders or injunctions to preserve availability of
property subject to forfeiture

(e)

Upon conviction under this section, court shall enter judgment for forfeiture;
Attorney General authorized to seize and hold such property, and use any
income therefrom to offset expenses

(f)

Attorney General has general authority to dispose of and manage forfeited
property

(g)

Attorney General is authorized to grant petitions for mitigation or remission;
restore forfeited property to victims; protect the rights of innocent parties;
settle, award compensation to victims, preserve and dispose of forfeited
property
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(h)

Attorney General may promulgate regulations regarding forfeiture

(i)

Claimants are generally barred from intervening in the criminal proceedings
or instituting separate suits against the U.S. regarding the forfeited property

(j)

District courts have jurisdiction to enter forfeiture orders without regard to
the location of the property

(k)

Court has authority to order depositions

(l)

Notice, procedures and rights of third parties to assert claims with respect to
forfeited property in which they claim a legal interest

(m) Forfeiture of substitute property is authorized

28 USC § 2461. Mode of recovery
http://uscodebeta.house.gov/view.xhtm

(c)

Government may include notice of forfeiture in any indictment or
information in a criminal case involving an offense that is subject to civil or
criminal forfeiture

Fed. R. Crim. P. 32.2 Criminal Forfeiture
http://www.law.cornell.edu/rules/frcr

(a)

Notice to defendant: forfeiture cannot be awarded unless it was included as
part of requested sentence in the operative indictment or information

(b)

Entering a preliminary order of forfeiture: specifying procedures for
forfeiture determinations

(c)

Ancillary proceeding; entering a final order of forfeiture: specifying
procedures for final judgment of forfeiture (not necessary if only a money
judgment is at issue)

(d)

Stay pending appeal: discretionary stay pending appeal

(e)

Subsequently located property; substitute property: specifying procedures for
amending forfeiture orders to add or substitute property
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III.

RESTITUTION STATUTES

18 USC § 3663. Order of restitution
http://uscodebeta.house.gov/view.xhtm

(a)

(1)

Court may order restitution to any victim of specified offenses as part
of the sentence for such offense

(2)

“Victim” means a person directly and proximately harmed as a result of
the commission of an offense for which restitution may be ordered

(3)

Restitution may be ordered in any criminal case pursuant to a plea
agreement

(b)

Restitution orders may require return of property to rightful owner;
payment of value of the lost property; payment of medical expenses in
connection with bodily injury; or payment of other compensatory
damages

(c)

For offenses with no identifiable victim, restitution may be ordered to
the U.S. for the amount of public harm

(d)

Restitution orders to be issued and enforced in accord with 18 U.S.C.
§3664

18 USC § 3663A. Mandatory restitution to victims of certain crimes
http://uscodebeta.house.gov/view.xhtm

(a)

(1)

Restitution may be ordered in addition to or in lieu of any other penalty
for offenses described in subsection (c)

(2)

Same definition of “victim” as 18 U.S.C. §3663(a)(2)

(3)

Restitution may be made to persons other than a “victim” of the parties
so agree in a plea bargain

(b)

Same measure of restitution as 18 U.S.C. §3663(b)

(c)

This section applies to crimes of violence, offenses against property
under 21 U.S.C. §856; tampering with consumer products; or theft of
medical products

(d)

Restitution orders to be issued and enforced in accord with 18 U.S.C.
§3664

18 USC § 3664. Procedure for issuance and enforcement of order of restitution
http://uscodebeta.house.gov/view.xhtm

(a)

Presentence report to provide a complete accounting of victim losses; any
provisions for restitution in plea agreements; and financial resources of
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defendant
(b)

Court is required to disclose to both parties any portions of presentence
report relating to restitution

(c)

This chapter, chapter 227 and Fed. R. Crim. P. 32(c) shall exclusively govern
proceedings regarding restitution

(d)

Notice to be provided to victims regarding conviction, presentence report,
and deadline to file separate declaration regarding losses

(e)

Any disputes regarding restitution to be determined by preponderance of the
evidence. Government has burden of proof regarding victim losses.
Defendant has burden regarding ability to pay.

(f)

Full amount of victim’s losses to be compensated; availability of insurance
coverage not to be considered in determining restitution due to a victim.
Manner and schedule of payments to be determined by reference to
defendant’s ability to pay.

(g)

Victims are not required to participate.

(h)

Restitution may be joint or apportioned among co-defendants.

(i)

Restitution payments may differ among victims depending upon type and
amount of loss and their individual circumstances. U.S. as victim is last in
line for payment.

(j)

Restitution to victims who have already been compensated by insurance or
other source will follow payments to all other victims; and shall be net of any
compensatory damages recovered in civil suits for the same loss

(k)

Defendant required to notify court and Attorney General of any material
change in economic circumstances; notice to be provided to victims by A.G.;
payment schedule may be modified

(l)

Conviction estops defendant from denying the essential allegations of the
offense in any later civil litigation brought by the victim

(m) Restitution orders enforceable by all reasonable methods, including recording
abstracts of judgment
(n)

If person obligated to pay restitution or a fine receives substantial resources
from any source, including inheritance, during a period of incarceration, the
value of such resources shall be applied to the remaining restitution

(o)

Sentence imposing restitution is a final judgment

(p)

Nothing in this section gives rise to private right of action versus the U.S. or
its employees
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IV.
REGULATIONS GOVERNING REMISSION OR MITIGATION OF
CIVIL AND CRIMINAL FORFEITURES

28 CFR Part 9 (77 FR 56108, Sept. 12, 2012)
Regulations Governing Remission or Mitigation of Civil and Criminal Forfeitures
http://www.law.cornell.edu/cfr/text/28/9
9.1

(a)

Purpose, authority, scope: sets for procedures for remission or mitigation of
forfeitures under DOJ’s jurisdiction with respect to individuals who were not involved
with and did not know about the conduct involved in the offense

(b)

Authority to grant: rests with agency seizing the property

(c)

Scope: supersedes prior regulations

(d)

Effective date: applies to all forfeiture actions on or after October 12, 2012

9.2

Definitions: mostly drawn from 18 U.S.C. §983
Petition = request for remission or mitigation

9.3

Petitions in administrative forfeiture cases
(a)

Notice of seizure: Notice of seizure and intent to forfeit the property to be given to parties
with ownership interest; petitions generally must be filed within 30 days

(b)

Persons who may file: anyone with an ownership interest in the property, including
lienholders, but not if they have fled the jurisdiction to avoid prosecution

(c)

Contents of petition: sets forth basic requirements

(d)

Releases: petition must be accompanied by releases by titled or registered owner and any
other known claimants of their interests in the property

(e)

Filing with agency: sets for requirements for “filing” and proper notice to the agency at
issue

(f)

Agency investigation: upon receipt of a petition, seizing agency is obligated to investigate
merits and submit a report to the ruling official

(g)

Ruling: no hearing; ruling on paper submissions and the investigative report

(h)

Petition granted: remission or mitigation ruling to be sent to petitioner and U.S. Marshal
or other custodian prescribing terms, conditions for release of property

(i)

Petition denied: shall explain reasons for denial and procedure for reconsideration

(j)

Request for reconsideration: must be submitted within 10 days of receipt of notice of denial,
and must include new evidence or information not previously considered

(k)

Restoration of proceeds from sale: petitioner may seek proceeds if it did not have notice in
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time to petition before the sale of the property; must file within 90 days of sale
9.4

Petitions in judicial forfeiture cases
(a)

Notice of seizure: Notice of seizure: Notice of seizure and intent to forfeit the property to be
given to parties with ownership interest; petitions generally must be filed within 30 days

(b)

Persons who may file: owner, lienholder, or victim (if the victim has legally cognizable title)

(c)

Contents of petition: sets for elements that must be included

(d)

Releases: petition must be accompanied by releases by titled or registered owner and any
other known claimants of their interests in the property

(e)

Filing petition with Department of Justice: petitions must sworn by petition or counsel; must
be submitted to U.S. Attorney in district in which the forfeiture proceedings are pending

(f)

Agency investigation and recommendation: seizing agency required to submit report to U.S.
Attorney as to whether the petition should be granted or denied; U.S. Attorney then
makes recommendation to Chief of Asset Forfeiture and Money Laundering Section for
review and action

(g)

Ruling: Chief shall rule; no hearing held.

(h)

Petitions under IRS liquor laws: Chief shall consider petitions as to such seizures only
before a decree of forfeiture is entered; thereafter, district court has exclusive
jurisdiction

(i)

Petitions granted: If Chief grants, decision shall be mailed to petitioner, U.S. Attorney,
U.S. Marshal, and the seizing agency, which shall coordinate the release of the property

(j)

Petitions denied: Copy of decision to be mailed to petitioner, U.S. Attorney, U.S. Marshal,
and seizing agency; shall specify the reason for denial

(k)

Requests for reconsideration: must be filed within 10 days of notice of denial of petition;
must be based upon new or additional evidence; such request must be ruled upon by a
different official

(l)

Restoration of proceeds from sale: if petition comes after sale due to lack of notice, it must be
submitted within 90 days of sale

9.5

Criteria governing administrative and judicial remission and mitigation
(a)

Remission: may be granted only if petitioner establishes valid, good faith, and legally
cognizable interest in the seized property as owner or lienholder; if owner, must be
“innocent owner;” petitioner has burden of proof and must overcome presumption that
forfeiture was valid

(b)

Mitigation: even if remission is not justified, ruling official may find that some relief
should be granted to avoid extreme hardship; mitigation may consist of monetary or
other condition on petitioner’s continued use of the property; such monetary amount
must be paid within 20 days of receipt of the decision
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9.6

Special rules for specific petitioners
(a)

General creditors: Unsecured creditors do not qualify for remission or mitigation as such;
would have to meet other requirements to qualify as petitioner

(b)

Rival claimants: Owners will generally prevail over lienholders, where both petitions are
found meritorious.

(c)

Voluntary bailments: Petitioners who informally allowed use of their property without
charge are generally entitled to remission.

(d)

Lessors: Commercial lessors must satisfy “innocent owner” requirements to prevail.

(e)

Straw owners: Petitioners who received property to help prior owner circumvent
forfeiture will lose.

(f)

Judgment creditors: Creditors’ liens must predate forfeiture, be valid under state law, and
have been recorded without knowledge of the acts giving rise to the forfeiture. They
only prevail to the extent of their judgment, not the full value of the property.

9.7

Terms and conditions of remission and mitigation
(a)

Owners: Describes factors determining whether the property or monetary equivalent are
remitted, calculation of remitted amounts, treatment of government costs, and potential
imposition of other conditions.

(b)

Lienholders: Describes the calculation and processing of remission for lienholders, either
by returning the property or by satisfying the amount of the lien from sale proceeds,
which may be subject to various conditions.

9.8

Remission procedures for victims
(a)

Remission procedures for victims: This section only applies where statute explicitly authorizes
remission to victims of forfeited property in which they did not have pre-forfeiture
ownership or other interest. Same general procedures for filing claims apply.

(b)

Qualification to file: Must establish pecuniary loss directly caused by the illegal acts
committed as part of the criminal offense; victim did not knowingly aid in the offense;
no prior compensation for the loss; no other potential source of recovery

(c)

Pecuniary loss: Limited to fair market value as of the date of the loss

(d)

Torts: Remission may not be based upon loss from torts related to the offense, unless
the tort constitutes the illegal activity; no remission for consequential damages

(e)

Denial of petition: May be denied if pecuniary loss is difficult to calculate, or so small as to
be impractical to administer

(f)

Pro rata basis: Multiple victim petitioners should generally be treated pro rata, with some
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consideration for financial condition or particularized relationship to the offense
(g)

Reimbursement: Recipient of remission must reimburse government to extent victim later
receives compensation

(h)

Claims of financial institution regulatory agencies. Claims of financial institution regulatory agencies
generally take priority over victim remission petitions

(i)

Amount of remission: Amount of victim remission limited to victim’s share of net proceeds of the related
forfeiture, after deducting government expenses and valid third-party claims

9.9

Miscellaneous provisions
(a)

Priority of payment. Government costs to be paid first, then owners, lienholders, federal financial
regulatory agencies, and lastly victims

(b)

Sale or disposition of property prior to ruling: If property was already sold, remission relief would be in
monetary amount, distributed first to the government for forfeiture and sale expenses, second to successful
remission petitioner, third to Assets Forfeiture Fund for any other costs, fourth to victims to the extent
of their loss, and finally, any remaining balance to Assets Forfeiture Fund

(c)

Trustees and other assistants: Authorizes use of trustees or contractors to process petitions

(d)

Other agencies of the United States: Other agencies may petition for remission based upon cognizable
interest in the property. Same general rules apply.

(e)

Financial institution regulatory agencies: Such agencies may file simple request for transfer of property
under specific statutory authorization

(f)

Transfers to foreign governments: Remission may be denied to petitioners other than owners or
lienholders, so that forfeited property can be transferred to a foreign government

(g)

Filing by attorneys: Petitioners may be represented by counsel; petition must include signed, sworn
statement of petitioner to key elements and authority of counsel to represent petitioner

(h)

Consolidated petitions: Petition may be filed by one petitioner on behalf of multiple petitioners based
upon similar underlying facts; written authority for lead petitioner is required from each represented
petitioner; may be consolidated for consideration. Insurers, administrators of employee benefit plans,
and similar representatives may file petitions on behalf of members of the group, but any remission
payments go directly to the individual petitioner, not the class representative, unless the intermediary is
expressly authorized to disburse the funds or property
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TAB 5
Manuscript Appendix C:
Major Cases Involving Both Forfeiture
Proceedings and Insolvency Proceedings
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APPENDIX C
BRIEF SUMMARIES OF MAJOR CASES INVOLVING BOTH
FORFEITURE PROCEEDINGS AND INSOLVENCY
PROCEEDINGS
1.
Bernard Madoff (New York)
Bernard Madoff operated Bernard L. Madoff Investment Securities LLC (“BLMIS”), a
stock brokerage and other businesses that were publicly revealed to be a massive Ponzi
scheme in December 2008, when Madoff was arrested. The scheme had operated
undetected for three decades, defrauding investors of approximately $18-20 billion.
Although the brokerage received funds from investors for the purchase of securities, in fact
Madoff never purchased securities or invested the funds. He created fictitious paper
account statements and trading records that listed purported securities transactions. In
classic Ponzi-scheme fashion, early investors received returns paid from later investors’
funds. He particularly targeted his own Jewish community, with many Jewish nonprofit
organizations suffering losses due to the fraud.
The litigation commenced with the filing of a complaint by the SEC against BLMIS and
Madoff alleging securities fraud, and an action by the Securities Investor Protection
Corporation under the Securities Investor Protection Act (“SIPA”) to shut down and
liquidate the brokerage based upon BLMIS’s inability to meet its obligations to securities
customers as they came due. The SEC agreed to consolidate its case with the SIPA action
and to have both of them removed to the bankruptcy court for administration.
An involuntary bankruptcy case was filed against Madoff personally. It was substantively
consolidated with the SIPA Liquidation. Consent Order Signed On 6/9/2009, Substantively
Consolidating The Estate of Bernard L. Madoff Into The SIPA Proceeding Of Bernard L.
Madoff Investment Securities LLC, In re Madoff, Case No. Case No. 09-11893-smb, Dkt. 28,
June 9, 2009 (Bankr. S.D.N.Y.).
Madoff pled guilty to 11 counts of securities fraud, mail fraud, and money laundering,
admitting that he had “operated a Ponzi scheme through the investment advisory side of
[BLMIS],” but he otherwise provided no cooperation with the trustee. He was sentenced to
150 years in prison and agreed to forfeit all of his assets, estimated at $170 million in assets.
The government agreed to allow his wife to retain $2.5 million, but the plea deal allowed the
SIPA trustee to pursue Ruth Madoff for additional recoveries.
The government and the trustee initiated clawback actions against investors who had
received payments from BLMIS over the years. The goal was to equalize the distributions
among the customers. Among the noteworthy clawback actions and rulings:
●

●

Clawback/forfeiture action against Ruth Madoff: In July 2009, the SIPA trustee
sued Ruth Madoff to recover fraudulent transfers made to her during the
long-running fraud scheme. Picard v. Madoff, Adv. Pro. ______. She
ultimately settled by agreeing to turn over another $85 million in assets.
Clawback/forfeiture action against Picower: In December 2010, the trustee settled
with Madoff’s leading investor/feeder source who invested through many
different accounts on behalf of a variety of individual investors. The trustee
sought recovery of $7.2 billion in payments that had been made to Picower
over the years. In aid of the clawback action, the government filed a civil
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forfeiture action against Picower’s funds on deposit at JPMorgan Chase.
U.S. v. $7,206,157,717 on Deposit at JPMorgan Chase, NA in the Account Numbers
Set Forth on Schedule A, No. 10 CV 9398 (SDNY). The parties settled for the
return of $5 billion to the estate.
SEC case:
SEC v. BLMIS, Madoff, et al., No. 08 Civ. 10791 (LLS) (S.D.N.Y. Dec.
11, 2008) (consolidated with the SIPA case)
SIPA/bankruptcy case:
SIPC v. Bernard L. Madoff Investment Securities LLC, Adv. Pro. No. 0801789, SIPA Liquidation (Bankr. S.D.N.Y. 2008)
Bankruptcy cases: In re Bernard L. Madoff, Case No. 09-11893-smb (Bankr. S.D.N.Y.
2009)
In re Madoff Securities International Limited, Case No. 09-12998-smb
(Bankr. S.D.N.Y. 2009) (foreign proceeding transferred from S.D.
Fla.; foreign representative recognized)
Criminal case:
United States v. Madoff, No. 09 Cr. 213 (DC) (S.D.N.Y. 2009)
Civil forfeiture case: U.S. v. $7,206,157,717 on Deposit at JPMorgan Chase, NA in the Account
Numbers Set Forth on Schedule A, No. 10 CV 9398 (S.D.N.Y.)(Picower
funds).
Reported / written decisions:
SIPC v. BLMIS, 424 B.R. 122 (Bankr. SDNY 2010) (bankruptcy court had jurisdiction to
issue injunction against assertion of derivative claims to protect proper administration of the
case)
In re Bernard L. Madoff Inv. Sec. LLC, 654 F.3d 229, 231–33 (2d Cir.2011), cert. dismissed, 132
S.Ct. 2712, cert. denied, 133 S.Ct. 24, and 133 S.Ct. 25 (2012) ( “Net Equity Decision ”)
(approving “Net Investment Method” to determine a customer’s net equity)
In re Bernard L. Madoff Inv. Sec. LLC, ___ F.3d ___ (2d Cir. Feb. 20, 2015) (SIPA does not
permit interest adjustments to “net equity” claims for return of customer property)
Picard v. Fox, 2010 WL 1740885 (Bankr. SDNY May 3, 2010)
SIPC v. Bernard L. Madoff Investment Securities LLC, Adv. Pro. No. 08-1789 (Bankr. SDNY),
Dkt No. ___, Order Pursuant to Section 105(a) of the Bankruptcy Code and Rules 2002 and
9019 of the Federal Rules of Bankruptcy Procedure Approving an Agreement by and
Among the Trustee and the Picower BLMIS Account Holders dated Jan. 13, 2011
United States v. Madoff, No. 08 Mag. 2735 (S.D.N.Y. 2008)
Secondary sources:
The Madoff Recovery Initiative¸ the official website of the BLMIS trustee, Irving Picard:
http://www.madofftrustee.com/
Bernard L. Madoff Investment Securities LLC, SIPC’s official website:
http://www.sipc.org/cases-and-claims/open-cases/bernard-l-madoff-investment-securitiesllc
Madoff Victim Fund, the website of the DOJ appointed Special Master:
http://www.madoffvictimfund.com/

*****
2.

Adelphia / Rigas (Pennsylvania)

NCBJ 2015: CLLA Program Materials, Bankruptcy & Forfeiture: Tab 4 – 7
All rights reserved

15

John Rigas founded Adelphia Communications in 1952 as a local, small town operation in
Pennsylvania. By 2002, Adelphia had become the one of the largest cable companies in the
country.
The Rigas fraud was old-fashioned looting of a company by its founding family, with an
estimated $174 million having been siphoned off into the family’s coffers. The fraud
involved hiding $2.3 billion in liabilities in off-balance-sheet affiliates, filing false financial
statements and other reports to the SEC, falsifying operations statistics, and self-dealing.
Among other things, the Rigases had received the proceeds from $3 billion in loans for
which Adelphia was liable.
The fraud was disclosed in March 2002, leading quickly to the May resignation of all family
members from their management positions, a June chapter 11 bankruptcy filing for Adelphia
itself, and followed by the July filings of both SEC civil action against both the company and
its officers, and criminal complaint of the family management members and other officers.
Both the SEC civil action and the criminal action sought forfeiture from the individual
defendants of all of their ill-gotten gains, including all compensation and severance. The
government seized many businesses and assets of the Rigases, but did not attempt to seize
control of Adelphia itself, allowing the remaining board members and management to run
the company..
●
Criminal cases: Defiant to the end, the Rigas family members did not plead
guilty. Patriarch John Rigas and his son Timothy were convicted after trial
on more than 15 counts of conspiracy, bank fraud, and defrauding investors.
They unsuccessfully appealed their convictions. Ultimately, 82 year-old John
was sentenced to 12 years in prison; Timothy to 17 years. United States v.
Rigas, No. 02-cr-1236, 2008 WL 2544654, at *7 (S.D.N.Y. June 24, 2008).
●
Chapter 11 case: During the pendency of the criminal proceedings, Adelphia’s
assets and businesses were managed under the auspices of the bankruptcy
court, with some assets being sold along the way, but the main cable system
business awaiting resolution with the SEC and the USAO.
●
Settlement among Adelphia, SEC and DOJ: They finally settled in April 2005,
with the SEC agreeing to a Non-Prosecution Agreement as to Adelphia,
which had originally been named in the suits. Under the terms of the
agreement, the Rigases agreed to forfeit in excess of $1.5 billion, including
their ownership interests in certain cable properties that they had kept
separate from Adelphia itself. Upon the forfeiture, Adelphia obtained title to
those properties, and agreed to pay $715 million into a victim compensation
fund as part of its emergence from chapter 11. By resolving the ownership
disputes, this settlement cleared the way for Adelphia to sell its cable systems
to Time Warner and Comcast.
Bankruptcy case:
In re Adelphia Commc’ns Corp., No. 02–41729(REG) (Bankr. S.D.N.Y.,
filed June 25, 2002)
SEC cases:
SEC v. Adelphia Communications Corporation, John J. Rigas, Timothy J.
Rigas, Michael J. Rigas, James P. Rigas, James R. Brown, and Michael C.
Mulcahey, 02 Civ. 5776 (KW) (S.D.N.Y., filed July 24, 2002)
SEC v. Deloitte & Touche¸05 Civ. 4119 (S.D.N.Y., filed April 26, 2005)
(DT settled charges arising from its failed 2000 audit of Adelphia by
agreeing to pay $50 million to be paid into the victim compensation
fund)
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Criminal case:

United States v. John J. Rigas, Timothy J. Rigas, Michael J. Rigas, James P.
Rigas, James R. Brown, and Michael C. Mulcahey, S1-02-cr-1236
(S.D.N.Y., filed July 24, 2002)
Criminal tax evasion case:
United States v. Rigas, Case No. 05-00402 (M.D. Pa. 2005) (sought
$300 million in unpaid taxes on the $1.9 billion in assets and income
diverted from Adephai to the family)
Class action:
In re Adelphia Commc’ns Corp., Sec. Litig., No. 02-1781 (E.D. Pa. 2002)
Reported / written decisions:
In re Adelphia Commc’ns Corp., 2006 WL 1529357 (Bankr. SDNY June 5, 2006)
United States v. Rigas, Nos. 05– 3577–cr(L), 05–3589–cr(CON) (2d Cir. 2005) (affirming
criminal fraud conviction)
United States v. Rigas, No. 02-cr-1236, 2008 WL 2544654, at *7 (S.D.N.Y. June 24, 2008)
(sentencing order on fraud conviction)
United States v. Rigas, No. 08-3218 (3d Cir., Oct. 21, 2009) (affirming order denying motion to
dismiss tax evasion prosecution on grounds of double jeopardy, but remanding to determine
whether within scope of settlement agreement with government)
Secondary sources:
SEC Litigation Release No. 17627 / July 24, 2002, Securities and Exchange Commission v.
Adelphia Communications Corporation, John J. Rigas, Timothy J. Rigas, Michael J. Rigas, James P.
Rigas, James R. Brown, and Michael C. Mulcahey, 02 Civ. 5776 (KW) (S.D.N.Y. 2002),
http://www.sec.gov/litigation/litreleases/lr17627.htm
SEC charges Deloitte & Touche for Adelphia Audit, Press Release April 25, 2005,
https://www.sec.gov/news/press/2005-65.htm
SEC and U.S. Attorney Settle Massive Financial Fraud Case Against Adelphia and Rigas Family for
$715 million, Press Release, April 25, 2005, https://www.sec.gov/news/press/2005-63.htm
Adephia Fund website, established by SEC and DOJ, http://adelphiafund.com/

*****
3.
Petters / Lancelot (Minnesota)
In 2008, Thomas Petters was indicted on multiple felony counts arising from his operation
of a multi-year massive Ponzi scheme. A parallel civil proceeding followed almost
immediately to place his businesses and assets under federal receivership. Multiple
bankruptcy filings resulted for the various Petters entities, although not Petters personally,
who remained subject to the receivership. Hundreds of “clawback” cases were filed both in
the bankruptcy court and the district court by the receiver and trustee, seeking to recover
hundreds of millions in assets.
Petters was convicted in 2009 on 20 counts of fraud, conspiracy and money laundering, and
was sentenced to 50 years in prison. A preliminary order of forfeiture was issued for Petters’
personal assets and all substitute assets traceable to the fraud. A personal money judgment
was entered against Petters in the amount of $3.5 billion (yes, with a “b”). Restitution was
not ordered, due to the complexity of the problems and to avoid delay in sentencing.
Instead, the U.S. was authorized to proceed through the remission process under 21 U.S.C.
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§853(j) and 28 C.F.R. Part 9. U.S. v. Petters, No. 08-364 (RHK/AJB), Dkt. No. 459 (D.
Minn. 2009).
As part of the fallout from the Petters Ponzi scheme, the Lancelot and Colossus hedge funds
managed by Gregg Bell also went bankruptcy, having invested $1.4 million of their $1.7
million in assets in the Petters scheme. Gregg Bell tried to conceal the losses from his own
investors by manipulation of accounts, which also earned him a criminal conviction on one
count of mail fraud, a six-year prison sentence, as well as a criminal forfeiture order and
parallel civil forfeiture proceedings by the S.E.C.
●
Coordination agreement: Two years into the combined Petters proceedings, a
coordination agreement was jointly approved by the bankruptcy court and
the district court. It called for the U.S. to forego criminal forfeiture and
restitution in favor of victim compensation through the process of
marshaling assets and making distributions in the receivership and
bankruptcy cases.
●
Federal receivership: In October 2008, Petters individually, PCI and Group,
were placed into receivership by the U.S., in connection with the pending
criminal proceeding. 18 U.S.C. §1345; Fed.R.Civ.P. 66. Petters himself did
not file a bankruptcy case and remained subject to the receivership. The
receivership sold Petters’ assets while the criminal proceedings were pending,
rather than waiting to turn them over to the government for liquidation.
●
Bankruptcy cases: Shortly thereafter, in late 2008, the federal receiver for the
corporate entities filed involuntary petitions for several key Petters’ entities,
Petters Company, Inc. (“PCI”), Petters Group Worldwide LLC (“Group”),
and Petters Consumer Brands, LLC (“Brands”), having concluded that they
were insolvent. The receiver was then appointed as the bankruptcy trustee
for PCI and Group.
Subsequently, Polaroid Holdings Co. (“Polaroid”), which Petters had acquired in 2005 and
folded it into Brands, and its affiliates filed chapter 7 bankruptcy cases. The Polaroid cases
were separately administered by the same bankruptcy judge but a different bankruptcy
trustee.
In 2009, another Petters company, Petters Capital, also filed a chapter 7 bankruptcy. That
case was administered by a different bankruptcy judge and yet another bankruptcy trustee.
●
“Clawback” actions: In 2010, the trustee filed more than 200 clawback
adversary proceedings in bankruptcy court, seeking to recover Ponzi scheme
proceeds and other assets transferred to third parties. The bankruptcy court
retained jurisdiction to conduct pretrial proceedings for all of the adversary
proceedings, which were to be transferred to the district court for trial, if
necessary.
●

Actions against JP Morgan: The receiver/trustee commenced a fraudulent
transfer action in district court (for the receivership) and adversary
proceedings in the bankruptcy court (for the bankruptcy estates) against
JPMorgan Chase and certain related parties. These actions arose out of
intermingled banking and other relationships between the Petters entities and
JPMorgan: (i) $426 million paid to JPMorgan as Polaroid’s owner when
Petters acquired that company in 2005; (ii) $25 million seized from Petters’
personal investment accounts at JPMorgan that had been pledged as
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collateral for a loan to Group; and (iii) certain other amounts claimed to have
been preferential payments.
Criminal cases:

United States v. Petters, No. 08-cr-364 (RHK/AJB) (D. Minn. 2008),
aff’g conviction (8th Cir. Case No. 10-1843, Dec. 9, 2011)
United States v. Bell, No. 09-cr-273 (D. Minn. 2009)
Receivership case: United States v. Petters, No. 08-cv-5348 (ADM/JSM) (D. Minn. 2008)
Bankruptcy cases: In re Petters Co., No. 08-bk-45257 (Bankr. D. Minn. 2008) (jointly
administered with In re Petters Group Worldwide);
In re Polaroid Holding Company, No. 08-bk-46617 (Bankr. D. Minn.
2008)
In re Lancelot Investment Management LP, No. 08-bk-28225 (Bankr. N.D.
Ill. 2008)
S.E.C. case:
SEC v. Petters, No. 09-cv-1750 (ADM/JSM) (D. Minn. 2009) (Bell is
also named as a defendant)(temporarily stayed pending resolution of
the criminal cases)
Reported / written decisions:
Kelley v. JPMorgan Chase & Co., 2011 WL 4403289 (D. Minn. 2011)(district court denied as
premature defendants’ motion to withdraw reference of bankruptcy clawback actions for
joint proceedings with related receivership clawback action pending before the district court;
specific transfers did not involve same facts)
In re Petters Co. (Kelley v. Hofer), 440 B.R. 805 (Bankr. D. Minn. 2010)(denying motion to
transfer other clawback actions to district court)
United States v. Petters, 2010 WL 1254353 (D. Minn. 2009)(conviction for fraud, conspiracy
and money laundering)
United States v. Petters, 663 F.3d 375 (8th Cir.2011), cert. denied, 132 S.Ct. 2417 (2012)
(affirming conviction and sentence)
S.E.C. v. Petters, No. 09-cv-1750, Dkt. No. 112, Memorandum Opinion and Order of
October 20, 2009 (D. Minn.).
Secondary sources:
Carey Spivak, Lawsuit Over Ponzi Scheme Seeks $1 Billion From M&I, JS ONLINE (Apr. 1,
2012), available at www.jsonline.com/business/lawsuit-over- ponzi-scheme-seeks-1-billion-from-miki4q25j-145716085.html (discussing suit against Petters’ former lender)
U.S. S.E.C., Litigation Release No. 21245, Oct. 9, 2009, U.S. v. Gregory Bell, Case No. 09-cr00269 (D. Minn.)

*****
4.
Mark Dreier (New York)
Mark Dreier was the sole equity partner of the 200-lawyer firm of Dreier LLP. H committed
extensive fraud against his clients by selling them phony promissory notes over a five-year
period. In December 2008, the district court granted the U.S. application for a preindictment restraining order, to which Dreier later consented, to allow the U.S. Marshals to
take custody of artworks and other assets. Dreier was ultimately charged with eight counts
of securities fraud, wire fraud, and money laundering, to which he pled guilty. He was
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sentenced to forfeit $747 million as proceeds and certain other specific properties, but not
the seized artworks.
●
Clawback action against GSO: GSO, an investment manager for some
purchasers of Dreier’s notes, transferred over $100 million to Dreier
accounts, and had received various payments from Dreier LLP. GSO agreed
to settle clawback claims for $13 million.
●
Coordination agreement: In December 2009, the U.S. Attorney’s Office and the
chapter 11 trustee entered into a Coordination Agreement that divided the
assets as follows:
(i)
The chapter 11 trustee would receive the seized artworks and would
have the exclusive right to pursue fraudulent transfer actions against
designated persons for benefit of the bankruptcy estate;
(ii)
The U.S. government would have sole right to the forfeiture of the
specific properties enumerated in the forfeiture order; and
(iii)
The U.S. reserved the right to file a claim in the chapter 11 case and
to pursue the potential fraudulent transfer targets if they turned out
to have received any criminal proceeds.
Criminal case:
United States v. Dreier, No. 09 CR 085 (JSR) (S.D.N.Y. 2009)
Bankruptcy case:
In re Dreier, LLP, No. 08-15051 (SMB) (Bankr. S.D.N.Y. 2008)
Reported / written decisions:
United States v. Dreier, 682 F. Supp. 2d 417 (SDNY 2010) (approving coordination agreement)
In re Dreier LLP, 2010 WL 1707737, at *16 (Bankr. SDNY April 28, 2010) (bankruptcy court
had jurisdiction to permanently enjoin derivative clawback actions as part of a settlement
that included an interlocking agreement with the U.S. government to forfeit money, but the
requested injunction was not sufficiently limited or specific)
In re Dreier LLP, 2010 WL 3835179, at *4-5 (SDNY Sept. 10 2010)(affirming subsequent
grant of narrower injunction)
In re Dreier LLP, 452 B.R. 391 (Bankr. S.D.N.Y. 2011) (denying motions to dismiss; criminal
guilty plea is sufficient basis for fraudulent transfer complaint).

*****
5.
Rothstein (Florida)
Like Dreier, the Rothstein case involved a Ponzi scheme run by a criminal defendant through
a legitimate law firm, Rothstein Rosenfeldt Adler, P.A., of which he was the 50% owner.
Before the scandal hit, the firm had 70 lawyers, and generated $11-12 million annual
revenues from legitimate law firm services.
The other owner of the firm apparently discovered his partner’s malfeasance. In early
November 2009, Rosenfeldt filed a state court receivership action to dissolve the firm. This
triggered an involuntary chapter 7 bankruptcy petition by creditors filed on November 10, to
which the firm assented on November 25. A trustee was immediately appointed.
A few days later, on December 1, 2009, Scott Rothstein was formally charged with five
counts of RICO, money laundering, mail and wire fraud offenses. His scheme involved
inducing investors to purchase purported settlement agreements, falsely soliciting bridge
loans on behalf of purported firm clients, and falsely informing a firm client that a bond was
required to secure a non-existent judgment. On January 27, 2010, Rothstein pled guilty. He
was sentenced to 50 years in prison, and stipulated to the forfeiture of all of his assets,
including many assets as to which the law firm held legal title.
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This case is notable for the hotly contested nature of the relationship between the
bankruptcy trustee and the U.S. Attorney’s Office regarding the government’s seizure of
bank accounts and other assets to which the law firm held title. The government was
determined to have overreached by trying to retain not only the defendant’s shareholder
interest in the assets but also the firm’s interest that came from sources other than the
defendant’s criminal activity.
●
Seizure of law firm assets: In connection with the criminal case, the US seized
12 law firm bank accounts and other real and personal property assets. The
bank accounts included a payroll account, two operating accounts, a
merchant account, and eight IOTA trust accounts. The government took
the position that it could forfeit property owned by the law firm—without
establishing that the defendant had a legal interest in the assets as to which
the firm held title—on the basis that the assets constituted "crime proceeds,"
●
Trustee’s efforts to intervene in the criminal case: The trustee moved to modify the
protective/seizure order. The district court held that he was statutorily
barred from intervening in the criminal case and that any estate interest could
be protected in subsequent ancillary proceedings.
●
Trustee’s efforts to recover assets in ancillary proceedings: The trustee was allowed to
participate in post-conviction proceedings regarding the ownership and
interests in the seized assets. However, the court sharply limited the amount
of discovery he was allowed to conduct, allowing certain discovery but only
as to the 12 seized bank accounts. The court held that the trustee had the
burden of proof to establish that the funds on deposit were from legitimate
sources, not criminal proceeds, and that the trustee had met that burden with
respect to 80% of the funds. However, the court ordered that the client trust
funds be refunded directly to the client beneficiaries, instead of the trustee.
●
Clawback proceedings: As in the other fraud cases, the trustee sought to recover
fraudulent transfers from early investors who received payments from funds
provided by new investors.
Receivership case: Rosenfeldt v. Rothstein Rosenfelt Adler, Broward County Sup. Ct. Case
No. 09-059301, filed Nov. 2, 2009)(receivership action by Rosenfeldt
to dissolve law firm, in light of malfeasance by Rothstein) (stayed by
bankruptcy filing)
Bankruptcy case:
In re Rothstein Rosenfelt Adler, No. 09-34791-BKC-RBR (Bankr. S.D.
Fla., filed Nov. 25, 2009) (involuntary)
Criminal case:
United States v. Rothstein, No. 09-60331-CR (S.D. Fla., filed Dec. 1,
2009)
In re Rothstein Rosenfelt Adler, No. 11- 61338-CIV (S.D. Fla. 2011)
Reported / written decisions:
U.S. v. Rothstein, No. 09-60331, 2010 WL 2730749, at *1 (S.D. Fla. July 9, 2010) (opinion
regarding guilty plea)
U.S. v. Rothstein, 2010 WL 406809 (S.D. Fla. Oct. 14, 2010)
U.S. v. Rothstein, Case No. 09-60331-CR-COHN, First Final Order of Forfeiture entered Feb.
1, 2011 (S.D. Fla.)
Stettin v. U.S., Case No. 12-62193-CIV-ROSENBAUM (S.D. Aug. 6, 2013) (affirming
bankruptcy court’s dismissal of fraudulent transfer complaint; trustee could not sue the
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government on a fraudulent transfer claim based upon its seizure of law firm assets; sole
remedy lay in ancillary proceedings in the criminal forfeiture case)
In re Rothstein, Rosenfeldt, Adler, P.A., 717 F.3d 1205, 1214-16 (11th Cir. 2013) (vacating
forfeiture of firm’s bank accounts; district court should have applied the applicable
substitute-property provisions of criminal-forfeiture law; in pursuing substitute assets, U.S.
could only reach interests held individually by Rothstein, such as his shareholder's interest in
firm and (indirectly) its bank accounts; court lacks in rem jurisdiction over Rothstein’s share
of firm’s assets, due to U.S.’s election to proceed in personam, and cannot directly award
Rothstein's share of firm assets to the government)

*****
6.
Deepal Wannakuwatte (California)
Sacramento businessman and professional tennis team owner Deepal Wannakuwatte
defrauded investors of more than $200 million, with a net loss estimated at over $100
million. He falsely represented that his companies held valuable government contracts to
supply gloves to the Veterans’ Administration, and that his businesses generated in excess of
$100 million in annual revenues, when in fact they only generated $25,000. In typical Ponzi
scheme fashion, he paid early investors out of new investors’ money. His arrest, however,
actually stemmed from false financial statement that he provided to a local bank in arranging
for a multi-million loan.
Arrested February 23, 2014, Wannakuwatte pled guilty to multiple counts of fraud. On
November 13, 2014, he was sentenced to 20 years in prison and agreed to forfeit his assets,
having a value of approximately $3.5 million. Final orders of forfeiture were entered on
January 13, 2014, forfeiting all of his assets. U.S. v. Wannakuwatte, Case No. 14-cr-067, Dkt.
91, 92 (E.D. Cal. Jan. 13, 2014).
Civil lawsuit:
General Electric Capital v. RelyAid Global Healthcare, Inc.,.DBS Air, LLC,
Int’l Mfg. Corp.,, Deepal Wannakuwatte, et al., 2013cv01683 (E.D. Cal.
filed Aug. 15, 2013) (collection action by secured creditor to collect
$4.6 million defaulted loan; writ of possession issues for corporate
aircraft collateral; stipulated judgment entered for plaintiff Mar. 26,
2014).
Criminal case:
United States v. Wannakuwatte, No. 2:14-cr-067 TLN (E.D. Ca. 2014)
Bankruptcy case:
In re Wannakuwatte, No. 14-25816 (Bankr. E.D. Cal., filed May 30,
2014)
Secondary sources:
Sacramento Businessman Indicted for Bank Fraud, U.S. Attorney’s Office, Press Release, Mar. 13,
2014, http://www.justice.gov/usao-edca/pr/sacramento-businessman-indicted-bank-fraud

*****
7.
Monroe Beachy (Ohio)
For nearly 20 years, Monroe Beachy ran a Ponzi scheme in which he represented to
investors that money deposited with his investment company, A&M Investments, would be
safe and would secure a positive rate of return. He defrauded nearly 2,700 people, mostly
Amish, out of $16.8 million, but continued to live the modest Amish lifestyle himself. At
age 78, he pled guilty to one count of mail fraud and was sentenced to 6 1/2 years in prison.
He stipulated to restitution of $16.8 million.
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The trustee pursued the usual clawback actions against investors had received distributions,
recovering nearly $900,000 from approximately 160 investors, in addition to more than $16
million in assets liquidated by the trustee.
The SEC civil complaint was immediately resolved by stipulation to a consent judgment
enjoining Beachy from violating the securities laws. No civil penalty was imposed. SEC v.
Beachy, 11 cv-00320, Consent Judgment, Dkt. 4, filed Feb. 18, 2011.
Criminal case:
U.S. v. Beachy, 11-cr-00422 (N.D. Ohio, filed Sept. 14, 2011; plea
entered on Mar. 15, 2012; sentence entered on June 15, 2012)
SEC case:
SEC v. Beachy, 11-cv-00320 (N.D. Ohio, filed Feb. 15, 2011;
terminated Feb. 18, 2011 by consent judgment)
Bankruptcy case:
In re Beachy, 10-bk-62857 (Bankr. N.D. Ohio, filed pro se June 30,
2010)
Secondary sources:
Monroe Beachy Sentenced to Over Six Years in Prison for Defrauding Nearly 2,700 People and Businesses
out of $16.8 Million, FBI Press Release, June 13, 2012 (N.D. Ohio),
https://www.fbi.gov/cleveland/press-releases/2012/monroe-beachy-sentenced-to-over-sixyears-in-prison-for-defrauding-nearly-2-700-people-and-businesses-out-of-16.8-million
Associated Press, Ohio Man Admits to Swindling Fellow Amish of Millions, N.Y. TIMES (Mar. 15,
2012), available at www.nytimes.com/2012/03/16/business/amish-man-admits-to- a-17-millionfraud.html?_r=1 (discussing the fraud conviction and bankruptcy of Monroe Beachy, age 77)

*****
8.
Reed Slatkin (Santa Barbara)
Reed Slatkin, the co-founder of Earthlink, an early internet company, became simultaneously
embroiled in SEC enforcement proceedings, federal criminal proceedings, and bankruptcy
case administered by a trustee. In mid-2001, the SEC shut down his 15-year-long Ponzi
scheme by filing an enforcement action in federal district court and obtaining a temporary
restraining order freezing his assets. Completely hamstrung by the SEC injunction, he filed a
chapter 11 personal bankruptcy case in 2001, in which a forensic accountant was
immediately appointed as chapter 11 trustee. Criminal charges were filed in 2002.
In 2003, Slatkin pled guilty to 15 federal criminal counts of mail fraud, wire fraud, money
laundering and obstruction of justice, and admitted losing at least $254 million of investors’
money. Sentenced to 14 years in federal prison, he was released in 2013.
SEC case:
SEC v. Slatkin, Civil Action No. 01-04823 (C.D. Cal.)
Bankruptcy case:
In re Slatkin, Bk. Case No. ND 01-11549-RR (C.D. Cal. 2001)
Criminal case:
U. S. v. Slatkin, Criminal Case No. 02-313 (C.D. Cal.)
Reported / written decisions:
Johnson v. Neilson (In re Slatkin), 525 F. 3d 805 (9th Cir. 2008) (holding that the act of
entrusting funds with the individual debtor for investment constitutes securities transactions
that would ordinarily trigger the stockbroker liquidation provisions, but this Ponzi scheme
operator was not in fact a stockbroker).

*****
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See also:
9.

Lydia Cladek (Florida)

Jennifer Edwards, Cladek’s Victims Now Facing Lawsuits, ST. AUGUSTINE RECORD (Jan.
29, 2012), available at http://staugustine.com/news/local-news/2012-01-28/cladeks-ponzi-victimsbleeding-continues (noting Lydia Cladek’s fraud conviction); Richard Prior, Judge Rules That
Reorganization Will Benefit Cladek Victims Most, ST. AUGUSTINE RECORD (Feb. 2, 2011),
available at http://m.jacksonville.com/news/metro/2011-02-02/story/judge-rules-reorganization-willbenefit- cladek-victims-most (discussing fraud indictment and bankruptcy of Lydia Cladek, then
age 69)
10.

Samantha Delay-Wilson (Anchorage)

Casey Grove, Ponzi Scheme Defendant Gets Five Years For Theft, ANCHORAGE DAILY
NEWS (Apr. 28, 2012), available at www.adn.com/2012/04/27/2443074/woman-awaitingsentence-on-ponzi.html (discussing the five- year state law theft sentence of Anchorage resident
Samantha Delay-Wilson, age 65, who awaits sentencing on federal fraud charges)
11.

Nick Cosmo / Agape (Long Island)

David Winzelberg, 4 Brokers in Nick Cosmo Agape World Ponzi Scheme Arrested, LONG
ISLAND BUS. NEWS (Apr. 25, 2012), available at http://libn.com/2012/04/25/4-associates-ofponzi-scheme- artist-nick-cosmo-arrested/ (noting additional arrests relating to the Cosmo / Agape
fraud and bankruptcy)
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TAB 6
American Bar Association House of Delegates
Resolution 102A (February 2014)
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ABA RESOLUTION
AMERICAN BAR ASSOCIATION
SECTION OF BUSINESS LAW
RESOLUTION 102A, Adopted February 2014
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

RESOLVED, That the American Bar Association urges executive, judicial and legislative
governmental bodies at the federal, state, and territorial levels to engage in actions designed to
reduce unnecessary tension, expense and litigation and to foster inter-court, inter and intraagency, and inter-party cooperation and coordination in cases where parallel actions or
proceedings arise under both (i) bankruptcy or insolvency law and (ii) asset forfeiture or
analogous regulatory enforcement law.
FURTHER RESOLVED, That these actions by governmental bodies should include, as
appropriate to those bodies' respective charges and missions:
(1) education and training;
(2) development and implementation of policies , procedures, guidelines and
protocols for:
(a) internal processes within those governmental bodies;
(b) interaction with other governmental bodies; and
(c) interaction with other external parties and entities, including creditors,
victims, class representatives, holders of interests and others with an
interest in parallel proceedings arising under both bankruptcy or
insolvency law and asset forfeiture or analogous regulatory enforcement
law;
(3) enactment of appropriate statutory amendments;
(4) adoption of appropriate evidentiary and procedural rules; and
(5) negotiation of appropriate international, cross-border and multi-lateral
agreements, including Mutual Legal Assistance Treaties.
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TAB 7
Sample Order / Agreement: Petters
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TAB 8
Sample Order / Agreement: Dreier
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TAB 9
D.O.J. Criminal Division
Asset Forfeiture & Money Laundering Section
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http://www.justice.gov/criminal-afmls
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TAB 10
Alice W. Dery, Interplay Between the Forfeiture and
Bankruptcy Proceedings, US Attorneys’ Bulletin,
September 2013
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Tab 11
Ronald R. Peterson, Consumer Fraud and Bankruptcy,
July 2015
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CONSUMER FRAUD AND BANKRUPTCY
Although much of the focus of where worlds collide is based on friction
within the various branches of the federal government, we should not
forget that the states are also active in creating competing liquidation
proceedings as well.
Heyman v. Kemp, (In re Teletronics), 649 F.2d 1236 (7th Cir. 1981), is a
classic example of where the rights of a bankruptcy trustee representing
creditors and a state court receiver representing victims collide. Are
victims of a consumer fraud entitled to a priority even though trade and
institutional creditors will receive nothing? The victims won when the
Court of Appeals ruled in favor of the consumers and their champion, the
state court receiver.
This sad tale starts with a rather plump man, Dennis Roberts. Roberts,
doing business through Teletronics, offered consumers a real deal for
digital watches from Hong Kong. Digital watches had just entered the
American market. Roberts collected $1.7 million dollars from the
consumers but never delivered any watches, nor did he intend to deliver
the watches to his victims. He was arrested at O’Hare Airport as he was
about to flee the country with lots of money, but no watches. He was
later sentenced to spend an extended amount of time living in a gated
community.
The Illinois Attorney General, pursuant to the Illinois Deceptive Business
Practice Act, asked the Cook County Circuit Court to appoint a receiver,
Mr. Kemp, to take possession of Teletronics’ assets and distribute the
proceeds to the consumer victims.
Trade and institutional creditors, fearful that they would be left at the
dock, filed an involuntary bankruptcy petition under the Act of 1898,
and the Bankruptcy Court appointed Heyman as the champion for all the
creditors. Heyman sued Kemp in the Bankruptcy Court for turnover of
the property in Kemp’s possession, and the Bankruptcy Court entered an
order sustaining the bankruptcy trustee’s position. Heyman’s victory
was short-lived when the U.S. District Court reversed. Mr. Heyman then
appealed.
The Court of Appeals first held that property obtained by fraud does not
become property of the bankruptcy estate, and that Illinois law clearly
entitled Kemp to protect the interests of victims.
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Second, the Court distinguished the U.S. Supreme Court’s holding in
Cunningham v. Brown, 265 U.S. 1 (1924). The Court of Appeals
conceded that under Cunningham, if a creditor could not trace his or her
money and the creditor’s money became comingled with other victims’
money, the creditor must file a claim in the bankruptcy estate.
However, the Court created an exception to the Cunningham rule out of
almost whole cloth by holding that where there is a mechanism that
provides for equality of distribution, Cunningham does not apply.
The opinion ignores the problem that trade and institutional creditors
also may have been victims of Roberts’ fraud. Did Roberts have any
greater intent to repay the money he borrowed and the goods and
services he procured than his duty to provide watches? Sometimes,
hard facts just make bad law.

-Ronald R. Peterson, Jenner & Block, July 2015
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STEVEN RHODES
STEVEN RHODES was a United States Bankruptcy Judge in the Eastern District of
Michigan (Detroit) for nearly 30 years until his retirement on February 18, 2015. He served as
its chief judge from 2002-2009. He was also appointed to the Bankruptcy Appellate Panel of the
Sixth Circuit from 1997-2004 and 2008-2011, serving as its chief judge from 2002-2004. He
was an Associate Editor of the American Bankruptcy Law Journal, published by the National
Conference of Bankruptcy Judges, from 1994-1996. In 1995, he was inducted as a fellow of the
American College of Bankruptcy. From 2002-2004, he was the Chair of the National
Conference of Bankruptcy Judges Endowment for Education. From 2005-2009, he was Vice
President for Research of the American Bankruptcy Institute and on its Executive Committee.
On April 3, 2009, the ABI awarded him its 2009 Distinguished Service Award. He is also a coauthor, with Kathy Bazoian Phelps, of “THE PONZI BOOK: A LEGAL RESOURCE FOR UNRAVELING
PONZI SCHEMES,” published by Matthew Bender LexisNexis (March 2012). In July of 2013, the
chief judge of the Sixth Circuit Court of Appeals appointed him to preside over the bankruptcy
case of the City of Detroit, the largest municipal bankruptcy case ever filed, and he confirmed
the City’s plan of adjustment in November, 2014.

Karen M. Gebbia, moderator
Professor Gebbia teaches business reorganization, bankruptcy, secured transactions, sales,
contracts, business associations, and other commercial transactions courses at Golden Gate
University School of Law in San Francisco. Previously, she was Professor of Law at the
University of Hawai`i School of Law. She has received several awards for excellence in
teaching. Her scholarship and speaking engagements focus on bankruptcy and commercial law,
including complex intersections between the Bankruptcy Code and other law.
Before joining academia, Professor Gebbia practiced corporate restructuring and commercial
transactions law for eleven years with Winston & Strawn and Nachman & Munitz. She earned
her B.A. in Political Science, magna cum laude, from Villanova University, and her J.D., cum
laude, from Georgetown University Law Center.
Professor Gebbia is an active member of the American Bar Association Business Law Section,
where she has held a variety of leadership positions over the years. Currently, she serves as ViceChair of the Business Law Section Publications Board, and as chair of the Business Bankruptcy
Committee Publications & Content Subcommittee. She has chaired the Section’s Working Group
on White Collar Crime, Asset Forfeiture and Business Bankruptcy since its inception in 2010
(under the auspices of the Bankruptcy Court Structure and Insolvency Practices Committee, with
support from the Business Bankruptcy Committee).

Ronald Peterson is a partner with Jenner & Block, where concentrates his practice in the areas
of commercial, insolvency and bankruptcy law. He primarily represents debtors, trustees,
creditors, committees, landlords and secured lenders in Chapter 11 cases in both insolvency
litigation and transactional issues, including corporate restructurings. He is a member of the
firm’s Bankruptcy, Workout and Corporate Reorganization; Bankruptcy Litigation; Real Estate
and Construction Litigation; and Corporate Finance Practices; and the Real Estate Finance
Litigation and Workout Task Force.
Mr. Peterson is a fellow of the American College of Bankruptcy and a member of the American
Bankruptcy Institute, Commercial Law League of America, the Business Bankruptcy Committee
of the Business Law Section, and the Bankruptcy Litigation Committee of the Litigation Section
of the American Bar Association. He is a Director of the National Association of Bankruptcy
Trustees and a member of INSOL (International Association of Restructuring, Insolvency &
Bankruptcy Professionals). Since 2003, Chambers & Partners has named him one of the
country’s leading lawyers in bankruptcy law. He is AV Peer Review Rated, Martindale-Hubbell’s
highest peer recognition for ethical standards and legal ability. Mr. Peterson is a prolific lecturer
and writer on bankruptcy and commercial law issues.
Mr. Peterson has been a member of the panel of Chapter 7 Trustees for the Northern District of
Illinois, Eastern Division since 1987. He has presided over numerous complex commercial cases,
including Stotler & Co, the country’s 10th largest commodities house, and Lancelot Investment,
a $1.7 billion Ponzi scheme. Mr. Peterson has also served as examiner in Robert Lund, a large
real estate developer and the Chairman of the Creditors’ Committee in Thomas J. Petters, a
$3.5 billion Ponzi Scheme.

Mark A. Redmiles has served in a bankruptcy and financial litigation leadership capacity
for the Department of Justice for over thirteen years. Since 2012, he has been the
Assistant Director for Asset Recovery Staff with the Executive Office for U.S. Attorneys.
Mr. Redmiles provides executive leadership to the bankruptcy, asset forfeiture, and
financial litigation program areas and staff.
From 2002 to 2012, he was with the Executive Office for United States Trustees and was
Deputy Director for five of those years. Mr. Redmiles served as a consultant to the U.S.
Judicial Conference’s Advisory Committee on Bankruptcy Rules (Committee) from
March 2005 to March 2012. On behalf of the Committee, he participated on working
groups that developed official bankruptcy forms to implement the means testing
provisions and bankruptcy rules to facilitate enhanced mortgage creditor claim
disclosures. Mr. Redmiles also participated on the Committee’s Bankruptcy Forms
Modernization Project from January 2008 to March 2012. Mr. Redmiles served on the
2011 Education Program Planning Committee for the National Conference of Bankruptcy
Judges.
Mr. Redmiles also is a Professorial Lecturer in Law at the George Washington School of
Law, where he teaches a Creditors’ Rights and Debtors’ Protection course.

