Educational Materials
Monday, September 28, 2015 | 9:00 AM – 10:00 AM

Circuit Splits

Presented by:

Circuit Splits
Table of Contents
Outline ......................................................................................................................................... 1
Index of Cases .............................................................................................................................. 4

2015 NCBJ Session on Circuit Splits
Craig Goldblatt, Isley Gostin, Wilmer, Cutler, Pickering, Hale and Dorr, Washington DC
I.

II.

Scope of Post-Confirmation Bankruptcy Estate in Chapter 13
A.

Issue: The extent to which the bankruptcy estate continues to exist, if at all, after
confirmation of a plan in a chapter 13 case is an issue that has divided the courts.
It turns on the interpretation and reconciliation of two sections of the Bankruptcy
Code. First, section 1306 provides that in a chapter 13 case, property of the estate
includes, among other things, substantially all property acquired by the debtor and
all “earnings from services performed by the debtor,” in each case, “after the
commencement of the case but before the case is closed, dismissed, or
converted.” 11 U.S.C. § 1306. Second, section 1327(b), which addresses the
“effect of confirmation,” provides that “[e]xcept as otherwise provided in the plan
or the order confirming the plan, the confirmation of a plan vests all of the
property of the estate in the debtor.” 11 U.S.C. § 1327(b). Relying on these two
sections of the Code, courts have reached divergent conclusions with respect to
the scope of property of the estate post-confirmation in chapter 13 cases.

B.

Approaches. While there are a number of intermediate views and variations on
the themes, the principal analytic approaches are:
1.

Estate Preservation: all property and earnings remain property of the estate
after confirmation until discharge, dismissal, or conversion. Security Bank
of Marshalltown, Iowa v. Neiman, 1 F.3d 687, 690 (8th Cir. 1993). See
also Barbosa v. Solomon, 235 F.3d 31, 35 (1st Cir. 2000) (all property of
the estate that exists at confirmation vests in the debtor upon confirmation,
but property and earnings acquired after confirmation continue to fund the
chapter 13 estate until the case is closed, dismissed or converted).

2.

Estate Termination: all property and earnings vest in the debtor upon
confirmation and the estate is effectively eliminated, except to the extent
the plan or confirmation order provide otherwise. Black v. United States
Postal Service (In re Heath), 115 F.3d 521, 524 (7th Cir. 1997); In re
Jones, 420 B.R. 506, 514 (9th Cir. BAP 2009).

Actual vs. Hypothetical Test for Contract Assumption
A.

Issue: Among other things, section 365 of the Bankruptcy Code permits a debtor
to assume and assign executory contracts and unexpired leases to which the
debtor is a party notwithstanding the existence of an anti-assignment clause
contained in the subject agreement. This general authority, however, is tempered
by a narrow exception found in section 365(c)(1) of the Bankruptcy Code, which
limits the ability to assume an executory contract or unexpired lease based upon
specific rights of assignment found in non-bankruptcy law. Under the exception, a
debtor is may not “assume or assign” an executory contract or unexpired lease
where (1) non-bankruptcy law excuses a party to the agreement other than the
debtor from accepting performance from or rendering performance to an entity
other than debtor; and (2) such other party does not consent to the assumption or
1
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assignment of the subject agreement. A question that has divided the courts is
whether a debtor may assume an agreement even if, under section 365(c)(1), the
debtor would not be able to assign it.
B.

III.

Approaches:
1.

Hypothetical Test: reads section 365(c)(1) to mean that if a debtor would
hypothetically be prohibited from assigning a contract, then the debtor is
also prohibited from assuming the contract. RCI Technology Corp. v.
Sunterra Corp., 361 F.3d 257 (4th Cir. 2004); Perlman v. Catapult Entm’t,
Inc. (In re Catapult Entm’t, Inc.), 165 F.3d 747 (9th Cir. 1999); City of
Jamestown v. James Cable Partners, L.P. (In re James Cable Partners,
L.P.), 27 F.3d 534 (11th Cir. 1994); In re West Electronics, Inc., 852 F.2d
79 (3d Cir. 1988).

2.

Actual Test: as long as a debtor does not have any actual intention to
assign an agreement to a third party, it may assume the agreement even if
it could not assign it under section 365(c). In re Mirant Corp., 440 F.3d
238 (5th Cir. 2006); Institut Pasteur v. Cambridge Biotech Corp., 104
F.3d 489 (1st Cir. 1997).

Non-Debtor Releases
A.

Issue: The scope of releases granted under a chapter 11 plan is a heavily
negotiated aspect of the plan confirmation process. Releases can be categorized
as follows: (i) claims held by a debtor against a non-debtor third party, called
“estate releases”; (ii) claims held by a non-debtor third party against another nondebtor third party, called “third party releases”; and (iii) claims held by the debtor
or non-debtor third parties against professionals and other fiduciaries of the
bankruptcy estate, such as directors and officers of the debtor, called
“exculpations.” While releases have become common in connection with a plan,
courts on divided on when and whether non-consensual, third-party releases in a
plan are confirmable. The issue turns on the interpretation of sections 105(a) and
524(e) of the Bankruptcy Code: Section 105(a) grants a court broad equitable
power “to issue any order, process, or judgment that is necessary or appropriate to
carry out the provisions of this title,” and section 524(e) provides that “except as
provided in subsection (a)(3) of this section, discharge of a debt of the debtor does
not affect the liability of any other entity on, or the property of another entity for,
such debt.”

B.

Approaches:
1.

Minority view: non-consensual, non-debtor releases are per se
impermissible. In re Vitro S.A.B. DE C.V., 701 F.3d 1031, 1061 (5th Cir.
2012); In re Lowenschuss, 67 F.3d 1394, 1401-02 (9th Cir. 1995); In re
Western Real Estate Fund, Inc., 922 F.2d 592, 601 (10th Cir. 1990).

2.

Majority view: a chapter 11 plan may include non-consensual, non-debtor
releases in limited circumstances. In re Airadigm Communications, Inc.,
519 F.3d 640, 655–58 (7th Cir. 2008); In re Dow Corning Corp., 280 F.3d
2
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648, 658 (6th Cir. 2002); In re Continental Airlines, 203 F.3d 203, 214 (3d
Cir. 2000); In re Drexel Burnham Lambert Group, Inc., 960 F.2d 285, 292
(2d Cir. 1992); In re A.H. Robins Co., Inc., 880 F.2d 694, 700–02 (4th Cir.
1989).
a)

IV.

The First, Eleventh, and D.C. Circuits appear to agree with the
majority view. In re Munford, Inc., 97 F.3d 449 (11th Cir. 1996);
In re Monarch Life Ins. Co., 65 F.3d 973, 984–85 (1st Cir. 1995);
In re AOV Industries, 792 F.2d 1140, 1152 (D.C. Cir. 1986).

Rejection of Labor Union Contracts
A.

Issue: Section 1113 of the Bankruptcy Code was enacted in response to the U.S.
Supreme Court’s decision in NLRB v. Bildisco & Bildisco, 465 U.S. 513, 525-26
(1984), in which the Court held that a collective bargaining agreement could be
rejected pursuant to section 365(a) of the Bankruptcy Code as long as the debtor
could “show that the collective bargaining agreement burdens the estate, and that
after careful scrutiny, the equities balance in favor of rejecting the labor contract.”
Section 1113 lays out the exclusive procedures for modifying or rejecting a
collective bargaining agreement in bankruptcy, and, in general terms, provides for
multi-step process debtors must undertake before a court can approve a rejection
or modification of a collective bargaining agreement. Section 1113(b)(1)(A)
requires that the debtor make “a proposal to the authorized representative of the
employees covered by such agreement” which, among other things, “provides for
those necessary modifications in the employees benefits and protections that are
necessary to permit the reorganization of the debtor.” 11 U.S.C. §1113(b)(1)(A)
(emphasis added). A circuit split currently exists concerning the interpretation of
“necessary” in section 1113(b)(1)(A).

B.

Approaches:
1.

Restrictive View: The term “necessary” is to be construed strictly and
does not mean merely desirable, but “essential.” The debtor’s proposed
modifications to the collective bargaining agreement must be “essential”
to prevent liquidation in the short term. Wheeling-Pittsburgh Steel Corp.
v. United Steelworkers of Am., 791 F.2d 1074 (3d Cir. 1986).

2.

Flexible View: The proposal should “contain [the] necessary, but not
absolutely minimal, changes that will enable the debtor to complete the
reorganization process successfully.” The standard is whether the
proposed modifications “would increase the likelihood of successful
reorganization.” Truck Drivers Local 807 v. Carey Transp., Inc., 816 F.2d
82 (2d Cir. 1987); accord In re Mile Hi Metal Sys., Inc., 899 F.2d 887
(10th Cir. 1990).
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Marcelino BARBOSA; Mariana
Barbosa, Appellants,
v.
Doreen SOLOMAN; Mellon Mortgage
Company, Appellees.
No. 00–1221.
United States Court of Appeals,
First Circuit.
Heard Aug. 3, 2000.
Decided Dec. 21, 2000.

Chapter 13 trustee moved to modify
debtors’ confirmed plan, in order to compel
debtors to increase distribution to unsecured creditors following sale of their investment property at price significantly in
excess of value placed on it in bankruptcy
case. The Bankruptcy Court, Joan N. Feeney, J., 236 B.R. 540, granted motion, and
debtors appealed. The District Court, Robert E. Keeton, J., 243 B.R. 562, affirmed.
On further appeal, the Court of Appeals,
Casellas, United States District Court
Judge for the District of Puerto Rico, sitting by designation, held that: (1) estate
does not cease to exist upon confirmation
of Chapter 13 plan; (2) Chapter 13 plan
may be modified without threshold showing of substantial, unanticipated change in
debtor’s financial circumstances; and (3)
decision to modify debtors’ confirmed
Chapter 13 plan, in order to require 100%
payout to unsecured creditors following
sale of debtors’ investment property at
price more than two times the value placed
on it for purposes of ‘‘strip down’’ during
Chapter 13 case, was not abuse of bankruptcy court’s discretion.
Affirmed.
tary departure dates upon oral request. Indeed, Rojas–Reynoso concedes that what
prompted Judge Ortiz–Segura to grant his
motion to reopen ‘‘is only conjecture.’’
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1. Bankruptcy O3782
Where bankruptcy appeal presented
primarily questions of law, Court of Appeals would review decisions of bankruptcy
and district courts de novo.
2. Bankruptcy O3786
On appeal in bankruptcy case, any
findings of fact by lower courts are reviewed for clear error. Fed.Rules Bankr.
Proc.Rule 8013, 11 U.S.C.A.
3. Bankruptcy O3715(11)
Property of the estate which vests in
debtor on confirmation of Chapter 13 plan
is that property which was property of
estate as of date plan was confirmed; estate does not cease to exist, however, and
continues to be funded by debtor’s regular
income and postpetition assets. Bankr.
Code, 11 U.S.C.A. §§ 1306(a), 1327(b, c).
4. Bankruptcy O3715(11)
Rule that property of estate at time of
confirmation vests in Chapter 13 debtors
free of any creditor claims cannot be applied in inflexible manner; in spite of vesting provided by bankruptcy statute, both
trustee and unsecured creditors have interest in preservation of debtors’ financial
situation, and in extension of ability-to-pay
standard to future situations under plan,
until all payments due under plan are
made.
Bankr.Code,
11
U.S.C.A.
§§ 1306(a), 1327(b, c).
5. Bankruptcy O3713
Chapter 13 plan may be modified
without threshold showing of substantial,
unanticipated change in debtor’s financial
circumstances. Bankr.Code, 11 U.S.C.A.
§ 1329.
6. Bankruptcy O3713
When confirmed Chapter 13 plan is
modified, modified plan must, among other
things, be proposed in ‘‘good faith,’’ and
must satisfy ‘‘best interests of creditors’’
Thereafter, the second immigration judge,
Nancy R. McCormack, properly found that
Rojas–Reynoso was ineligible for relief.
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and ‘‘ability to pay’’ tests. Bankr.Code, 11
U.S.C.A. §§ 1325(a)(3–6), 1329.

value for purposes of ‘‘strip down,’’ and to
keep to himself the excess proceeds.

7. Bankruptcy O3713
While Chapter 13 plan may be modified without threshold showing of substantial, unanticipated change in debtor’s financial circumstances, motions to modify
cannot be used to circumvent appeals process for creditors who have failed to object
to confirmation, or whose objections to
confirmation have been overruled. Bankr.
Code, 11 U.S.C.A. § 1329.
8. Bankruptcy O3713
As practical matter, parties who seek
to modify confirmed Chapter 13 plan must
advance legitimate reason for doing so,
and must strictly conform to limited circumstances in which modification is statutorily
authorized.
Bankr.Code,
11
U.S.C.A. § 1329.
9. Bankruptcy O3713
Bankruptcy court’s decision to modify
debtors’ confirmed Chapter 13 plan, in order to require 100% payout to unsecured
creditors following sale of debtors’ investment property at price more than two
times the value placed on it for purposes of
‘‘strip down’’ during Chapter 13 case, was
not abuse of discretion. Bankr.Code, 11
U.S.C.A. §§ 1325(a)(3–6), 1329.
10. Bankruptcy O3708(8)
It is antithetical to bankruptcy system
to allow Chapter 13 debtor to strip down
mortgage, underpay unsecured creditors,
and obtain superdischarge, and to later
authorize debtor, while Chapter 13 case is
still pending, to sell mortgaged property
for price that is two times its estimated
* Of the District of Puerto Rico, sitting by designation.
1. 11 U.S.C. § 1327 provides, in relevant part:
(a) The provisions of a confirmed plan bind
the debtor and each creditor, whether or not
the claim of such creditor is provided for by
the plan, and whether or not such creditor
has objected to, has accepted, or has rejected
the plan.

Anthony L. Gray, with whom Joseph F.
Ryan, and Brown, Rudnick, Freed & Gesmer, P.C. were on brief for appellants.
Lynne F. Riley, with whom Doreen B.
Soloman, Office of the Chapter 13 Trustee,
was on brief for Doreen B. Soloman.
Richard S. Hackel, with whom Samuel
D. Shiro was on brief, for appellee Mellon
Mortgage Company.
Before TORRUELLA, Chief Judge,
SELYA, Circuit Judge, and CASELLAS,*
District Judge.
CASELLAS, District Judge.
The controversy in this appeal arises out
of the not-so-infrequent scenario where,
after the confirmation of a bankruptcy
plan under Chapter 13, but before the case
is closed or converted to Chapter 7, the
debtors sell property of the estate which
‘‘vested’’ in them ‘‘free and clear of any
claim or interest of any creditor’’ pursuant
to the provisions of 11 U.S.C. § 1327(c).
Except as otherwise provided in the plan
or in the order confirming the plan, the
property vesting in the debtor under subsection (b) of this section is free and clear
of any claim or interest of any creditor
provided for by the plan. (Emphasis added).1 The distribution of the proceeds
from the sale of such property is usually
controversial; especially when, as here,
the property sold has considerably appreciated in value and as a consequence, the
debtors received substantial profits which
(b) Except as otherwise provided in the
plan or the order confirming the plan, the
confirmation of a plan vests all of the property
of the estate in the debtor.
(c) Except as otherwise provided in the plan
or in the order confirming the plan, the property vesting in the debtor under subsection (b)
of this section is free and clear of any claim or
interest of any creditor provided for by the
plan. (Emphasis added).

7
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they intend to keep to themselves.2 On
the other hand, the debtors’ unsecured
creditors and the Chapter 13 Trustee
moved to compel the debtors to amend
their bankruptcy plan in order to distribute the proceeds from the sale to the
unsecured creditors.
I. BACKGROUND
The property sold in this particular case
consists of a two-family building retained
by the debtors for investment purposes
(‘‘the Property’’), which was subject to a
lien in the amount of $114,000 held by
Mellon Mortgage Company (‘‘Mellon’’).
On May 5, 1997, Mellon entered into a
stipulation with the Debtors, Marcelino
and Mariana Barbosa (‘‘the Debtors’’),
whereby they agreed that the market value of the Property was $64,000 (‘‘the Stipulation’’).
Therefore, Mellon’s secured
claim was ‘‘stripped down’’ by $50,000,
from $114,000 to $64,000. The Stipulation
also provided for payment in full of the
stripped-down secured claim plus interest.
The balance, now unsecured, would be ‘‘repaid at a rate of not less than 10%.’’ As a
guarantee, Mellon ‘‘retain[ed] its lien in
full until successful completion of the repayment plan.’’
On July 17, 1998, the Debtors filed their
repayment plan, in consonance with the
terms of the Stipulation. It was confirmed
by the bankruptcy court on September 23,
1998. The Plan provided, among other
things, the following: (1) full payment of
Mellon’s stipulated secured claim plus interest at a 9% annual interest rate; (2)
prepayment of Mellon’s stipulated secured
claim at any time, without premium or
penalty; (3) payment of a dividend to
unsecured creditors equal to 10% of the
amount of their claims; and (4) reduction
of the monthly plan payment, in the event
that Mellon’s secured claim was prepaid.
The bankruptcy court’s Confirmation
Order approved the Debtor’s Plan and
2. After payment in full of all secured bankruptcy claims, plus interest, and all closing
costs, taxes, insurance premiums and other
amounts, there remains $50,668.35 in excess
proceeds.
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summarized the disbursements to be made
under it. In addition, it acknowledged the
modification of Mellon’s secured claim as
explained above. Regarding the unsecured claims, it stated that ‘‘they shall be
paid [at] a dividend of not less than 10%.’’
Finally, in compliance with 11 U.S.C.
§ 1327, the Confirmation Order provided
that: ‘‘[T]he provisions of the confirmed
Plan bind the debtors and all creditors;
the confirmation of the Plan vests all
property of the estate in the debtors; and
all property vesting in the debtors is free
and clear of any claim or interest of any
creditor, except as provided in the Plan or
this order.’’ (Emphasis added).
After the entry of the Confirmation Order, the Debtors sought leave from the
bankruptcy court to sell the Property free
of liens or encumbrances pursuant to 11
U.S.C. §§ 1303 and 363. Leave was obtained and accordingly, the property was
sold for $137,500 to a good faith purchaser.
The bankruptcy courts order approving
the sale (the ‘‘Sale Order’’) provided for
payment in full of Mellon’s secured claim
pursuant to the Plan and the Confirmation
Order; while the balance of the proceeds
were to be held in escrow by the Debtors’
counsel ‘‘until the earlier of (a) an agreement by and between the Debtors and TTT
the Chapter 13 Trustee TTT regarding disbursement of such proceeds, and (b) disposition by the Court, by a final order, adjudicating a motion filed by the Chapter 13
Trustee seeking an amendment to the
PlanTTTT’’
The Debtors and the Chapter 13 Trustee were unable to reach an agreement for
the distribution of the proceeds. Therefore, the Trustee moved to compel the
Debtors to modify their Plan in order to
pay the excess of the proceeds to the
Debtors’ unsecured creditors.3 The end
result under the Trustees proposed plan
3. Mellon joined the Trustee’s efforts by filing
a separate motion.

8

34

235 FEDERAL REPORTER, 3d SERIES

would be that the dividend paid to unsecured creditors would increase from 10%
to 100%.
The Debtors opposed the Trustee’s motion. On July 30, 1999, after a hearing,
the bankruptcy court entered a Modification Order granting the Trustee’s motion
and holding that the Debtors were compelled to amend their Plan in order to
distribute the proceeds to the unsecured
creditors. In re Barbosa, 236 B.R. 540
(Bankr.D.Mass.1999). The court reasoned
that since the Debtors’ bankruptcy plan
did not provide for prepayment of the
unsecured claims, the Debtors, through
their Sale Motion, were ‘‘implicitly
seek[ing] to modify their plan to reduce
the time for satisfying the claims of unsecured creditors.’’ Id. at 545.4 Accordingly, the court rejected Debtors’ implied
amendments to reduce the time of payment to the unsecured creditors and satisfy their claims by paying the 10% dividend,
without any regard to the change in circumstances. Id. at 548–49, 556. In addition, the bankruptcy court found that the
Debtors’ intention to keep the proceeds of
the sale, while paying the 10% dividend
provided by the Plan to the unsecured
creditors, failed to meet both the good
faith requirement and the best-interests4.

The court also ruled that pursuant to 11
U.S.C. § 1329, the Trustee had standing to
seek modification of the plan, and that
‘‘[e]ven if this Court were to conclude that the
Chapter 13 Trustee must show a substantial
change in circumstances, the Court observes
that the Chapter 13 Trustee could satisfy that
standard [given that] [a]lthough the Debtors
contemplated the sale of their Property in
their Chapter 13 plan, the sales price was
more than double the stipulated value of Mellon’s secured claim.’’ In re Barbosa, 236 B.R.
at 547 n. 8.

5. Section 1329(a) of the Bankruptcy Code
provides for the modification of a confirmed
Chapter 13 plan upon request of the debtor,
the trustee, or the holder of an allowed unsecured claim, for the following limited modifications:
(1) increase or reduce the amount of payments on claims of a particular class provided for by the plan;

of-the-creditors test of 11 U.S.C. §§ 13295
and 1325(a)6 in order to modify a confirmed plan, given the substantial and unanticipated change in the Debtors’ financial circumstances. In re Barbosa, 236
B.R. at 552–56.
Further, the bankruptcy court noted
that although pursuant to 11 U.S.C.
§ 1327(b), the Property sold vested in the
Debtors free and clear of any claim from
the creditors (accord In re Rangel, 233
B.R. 191 (Bankr.D.Mass.1999)), the result
in this case by allocating the appreciation
of property, which the court characterized
as windfall profits, to the Debtors rather
than to the unsecured creditors ‘‘is antithetical to the results that would be
achieved in the absence of a confirmed
plan that vested the Property in the Debtors.’’ In re Barbosa, 236 B.R. at 551.
The court continued:
Moreover, there is something unsavory
about Chapter 13 Debtors ‘stripping
down’ a mortgage under § 506(a) and
(d) and receiving the ‘super’ discharge
provided by § 1328(a) while walking
away with substantial cash proceeds due
to the appreciation in value of their
Property, without amending their plan
to satisfy the claims of their unsecured
creditors TTT Putting aside the various
(2) extend or reduce the time for such payments; or
(3) alter the amount of the distribution to a
creditor whose claim is provided for by the
plan to the extent necessary to take account
of any payment of such claim other than
under the plan.
11 U.S.C. § 1329(a).
Section 1329(b) of the Code provides in
turn, that a proposed plan modification must
meet the requirements of sections 1322(a),
1322(b), 1323(c) and 1325(a) of the Code.
6.

Section 1325(a) provides in the pertinent
part that a bankruptcy plan may only be confirmed if ‘‘[it] has been proposed in good faith
and not by any means forbidden by law.’’ 11
U.S.C. § 1325(a)(3). While ‘‘the value, as of
the effective date of the plan, of property to be
distributed under [it] on account of each allowed unsecured claim’’ must be ‘‘not less
than the amount that would be paid on such
claim if the estate of the debtor were liquidated under chapter 7 of [the Code] on such
date.’’ 11 U.S.C. § 1325(a)(4).

9
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inconsistent Code sections, the problems
created by the vesting language in
§ 1327(b) and the order of confirmation
used in this case, and hairsplitting arguments about what constitutes property
of the estate in Chapter 13, the spectacle
of the Debtors profiting while in bankruptcy is disconcerting and may be indicative of a bad faith manipulation of
the Code.
Id. at 551–52. Accordingly, the bankruptcy court held that the Debtors were required to amend their plan as requested
by the Trustee to provide for full compensation to the unsecured creditors. Id. at
556.
On appeal, the district court affirmed
the bankruptcy courts decision and order.
Barbosa v. Solomon, 243 B.R. 562
(D.Mass.2000). However, it used a different rationale. It found that the central
issue was the meaning of the phrase
‘‘property of the estate’’ as used in the
various sections of the Bankruptcy Code.
Id. at 565. It then noted that a reading of
the bankruptcy court’s memorandum opinion might give the impression that the
Trustee ‘‘admits that TTT [proceeds of the
foreclosure sale are] no longer property of
the estateTTTT’’ Id. However, in the district court’s opinion, ‘‘if th[at] is what the
bankruptcy courts Memorandum means, it
is an error of law.’’ Id. Rather, the district court’s interpretation of the concept
‘‘property of the estate’’ as used by section
1327 of the Code, vested title to the realty
in the Debtors at confirmation, but not the
proceeds of the sale. Id. at 567–68. The
district court concurred with the bankruptcy court in all other aspects and therefore,
it affirmed the judgment below.
The Debtors appealed from that decision
and raise various issues. In particular,
they contend that the district court erred
in ruling that the proceeds were part of
the bankruptcy estate, based on 11 U.S.C.
§§ 1327 and 541(a)(6). They rely on the
vesting language of section 1327 of the
Code and the Confirmation Order for the
proposition that Mellon forfeited any claim
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to the excess proceeds from the property
when it entered into the Stipulation, and
that such forfeiture became effective when
the Confirmation Order was entered.
Second, Debtors argue that the bankruptcy and district courts erred by improperly applying 11 U.S.C. § 1329 by
finding that they had implicitly sought a
modification of the Plan through the motion for confirmation of sale.
II.

ANALYSIS OF APPLICABLE
LAW

[1, 2] Since this case presents primarily questions of law, this Court’s review of
the bankruptcy and district court’s decisions is de novo. In re Savage Industries,
Inc., 43 F.3d 714, 719 n. 8 (1st Cir.1994);
In re DN Associates, 3 F.3d 512, 515 (1st
Cir.1993). However, any findings of fact
by the lower courts are reviewed on a
clearly erroneous standard. In re Savage
Indus., 43 F.3d at 720.
A.

The Confirmed Plan in a Chapter
13 Bankruptcy Case.

Section 1327(b) of the Bankruptcy Code
states that ‘‘the confirmation of a plan
vests all property of the estate in the
debtor.’’ 11 U.S.C. § 1327(b). In addition, section 1327(c) adds that such vesting
‘‘is free and clear of any claim or interest
of any creditor provided for by the plan.’’
Id. The language used by the bankruptcy
court in its Confirmation Order was in
consonance with these Code provisions.
The Debtors argue that in defining the
concept ‘‘property of the estate’’ the district court ignored various sections of the
Bankruptcy Code; particularly section
541(a)(6) which establishes that the concept ‘‘property of the estate’’ includes proceeds ‘‘of or from property of the estate.’’
11 U.S.C. § 541(a)(6). Therefore, the
Debtors argue that section 1327 of the
Code, combined with section 541, vested in
them the Property along with its proceeds
‘‘free and clear of any claim or interest of
any creditor.’’ 11 U.S.C. § 1327(c).

10
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However, in direct contraposition with
the Debtors’ intended interpretation is section 1306(a) of the Bankruptcy Code,
which defines the concept ‘‘property of the
estate’’ within a Chapter 13 bankruptcy
thus:
Property of the estate includes, in addition to the property specified in section
541 of this title:
(1) all property of the kind specified
in such section that the debtor acquires
after the commencement of the case but
before the case is closed, dismissed, or
converted to a case under chapter 7, 11,
or 12 of this title, whichever occurs first;
and
(2) earnings from services performed
by the debtor after the commencement
of the case but before the case is closed,
dismissed, or converted to a case under
chapter 7, 11, or 12 of this title, whichever occurs first.
11 U.S.C. § 1306(a). While this section
does extend the application of section 541
to cases filed under Chapter 13, it does so
within a specific context. In particular,
the status of the property of the estate
after the confirmation of a Chapter 13 plan
is a controversial issue in itself. See Russell G. Donaldson, Continued Existence of
Bankruptcy Code Chapter 13 Estate After
Confirmation of the Chapter 13 Plan, 126
ALR Fed. 665, 1995 WL 900170
(1995)(Supp.1999); David B. Wheeler,
Whose Property Is It Anyway? 18–NOV
Am. Bankr.Inst. J. 14 (1999)(brief review
and analysis of the four different approaches currently used by the bankruptcy
courts to harmonize §§ 1327 and 1306 of
the Bankruptcy Code); Thomas E. Ray,
Post–Petition Claims and the Automatic
Stay in Chapter 13, 19–FEB Am. Bankr.
Inst. J. 12 (2000)(reference to the same
variety of interpretations given by the
bankruptcy courts to §§ 1327 and 1306 of
the Code); Vickie L. Vaska, Commentary:
Property of the Estate After Confirmation
of a Chapter 13 Repayment Plan: Balancing Competing Interests, 65 Wash. L.Rev.
677 (July 1990); see also In re Reynard,

250 B.R. 241, 246–47 (Bankr.E.D.Va.2000);
In re Holden, 236 B.R. 156, 160–63 (Bankr.
D.Vt.1999); In re Rangel, 233 B.R. at 198.
By stating that the bankruptcy estate
continues to be replenished by post-petition property until the case is closed, dismissed, or converted under chapter 7, 11
or 12 of the Bankruptcy Code, section
1306(a) is actually providing for the continued existence of the bankruptcy estate until the earliest of any of the above-mentioned events occur. The meaning of the
‘‘vesting’’ language of section 1327(b) within this context has been explored far and
wide throughout the nation. In fact, the
bankruptcy court noted that sections
1306(a) and 1327(b) of the Code ‘‘are difficult to reconcile’’ in this regard. In re
Barbosa, 236 B.R. at 545, quoting In re
Rangel, 233 B.R. at 193.
Some courts have interpreted section
1306(a) as actually providing for the continuation of the bankruptcy estate until the
earliest of any of the above-mentioned
events. See Security Bank of Marshalltown v. Neiman, 1 F.3d 687 (8th Cir.1993).
Still others have held that the confirmation
order terminates the estate altogether, revesting all property of the estate in the
debtor. In re Toth, 193 B.R. 992 (Bankr.
N.D.Ga.1996); In re Petruccelli, 113 B.R.
5 (Bankr.S.D.Cal.1990). A third approach,
called ‘‘the-middle-of-the-road approach’’,
stands for the proposition that the estate
continues to exist only with regard to
property used to fund the plan. In re
Leavell, 190 B.R. 536 (Bankr.E.D.Va.1995);
In re Ziegler, 136 B.R. 497 (Bankr.N.D.Ill.
1992). All of these positions have been
criticized; the first two for overly emphasizing either section 1306 or 1327, rendering the opposing section meaningless,
Wheeler, supra at 14, while the third approach is criticized for involving a subjective analysis not contemplated, or provided
for, by the Code. Id.; see also Donaldson,
supra, 126 ALR Fed. 665 §§ 2–5.
However, a fourth line of cases has held
that by virtue of sections 1327(b)-(c), property of the estate at the time of confirma-

11

BARBOSA v. SOLOMAN
Cite as 235 F.3d 31 (1st Cir. 2000)

tion vests in the debtors free of any claims
from the creditors. The estate does not
cease to exist however, and it continues to
be funded by the Debtors’ regular income
and post-petition assets as specified in section 1306(a). In re Reynard, 250 B.R. at
247; In re Trumbas, 245 B.R. 764, 766
(Bankr.D.Mass.2000); In re Holden, 236
B.R. at 162–63; In re Rangel, 233 B.R. at
198.
[3, 4] Many commentators consider
this approach to be the best, since it gives
meaning to both sections 1306 and 1327,
without the subjective analysis required by
the middle-of-the-road approach. E.g.
Wheeler, supra. It was also the approach
followed by the bankruptcy court in this
case. Because we think that this approach
has a logical consistency that harmonizes
two apparent inconsistent sections, we
hereby adopt it. However, we note that
this rule cannot be applied in an inflexible
manner, for in spite of the ‘‘vesting’’ provided by section 1327 of the Code, until all
payments due under the plan are made,
both the trustee and the unsecured creditors have an interest in the preservation of
7.

In In re Suratt, 1996 WL 914095 at *1, the
bankruptcy court rejected debtors argument
that by ‘‘vesting’’ the property on him upon
confirmation, § 1327 operated to exclude the
trustee and the unsecured creditors from partaking in the post-confirmation sale proceeds
of former estate property. The court noted
that:
The logical extension of the debtors argument is TTT that there must be a provision
in all Chapter 13 plans requiring post-confirmation sale proceeds from property originally part of the estate to be paid to creditors, in order to preclude the debtor from
receiving those funds. There is no such
requirement in the Bankruptcy Code, nor
has any court imposed such a requirement.
11 U.S.C. § 1329(a) is intended, in part, to
provide the protection the debtor claims is
missing. Its purpose is to protect creditors’
rights to a debtor’s increased income, including from proceeds from the sale of
property that has appreciated in value,
post-confirmation.
Id. at *3.

8.

Section 1322(a) of the Code establishes the
requirements that must be met by a bankrupt-
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the debtor’s financial situation, and in the
extension of the ability-to-pay standard to
future situations under the plan. In this
particular case, ‘‘receiving proceeds has
also altered the debtors financial circumstances’’, which brings into play § 1329 of
the Code. In re Suratt, 1996 WL 914095,
*1 (D.Or.1996).7
B.

Modification of a Confirmed
Chapter 13 Plan.

[5] Section 1329 of the Code provides
that a confirmed plan may be modified at
the request of the debtor, the trustee, or
the holder of an allowed unsecured claim
in order to ‘‘increase or reduce the amount
of payments on claims of a particular class
provided for by the plan; [or to] extend or
reduce the time for such payments TTT’’
11 U.S.C. § 1329(a)(1,2). Any such postconfirmation modifications shall comply
with sections 1322(a)-(b)8, 1323(c)9, and
1325(a)10 of the Bankruptcy Code. 11
U.S.C. § 1329(b)(1).
The Debtors argue that both the bankruptcy court and the district court erred in
cy repayment plan in order to be approved by
the court. Section 1322(b) on the other hand,
enumerates all permissible provisions which
can be included in a bankruptcy repayment
plan. 11 U.S.C. § 1322(a)-(b).
9.

Section 1323(c) provides that: ‘‘Any holder
of a secured claim that has accepted or rejected the plan is deemed to have accepted or
rejected, as the case may be, the plan as
modified, unless the modification provides for
a change in the rights of such holder from
what such rights were under the plan before
modification, and such holder changes such
holders previous acceptance or rejection.’’
11 U.S.C. § 1323(c).

10. Section 1325(a) of the Code provides, in
the pertinent part, that the courts ‘‘shall confirm a plan if’’ (1) it complies with all applicable provisions of the Code; (2) it ‘‘has been
proposed in good faith and not by any means
forbidden by law’’; (3) the value of property
to be distributed under the plan on account of
all allowed unsecured claims is not less than
what would be paid under a chapter 7 liquidation; and (4) the debtor is able to comply
with the plan. 11 U.S.C. § 1325(a)(1), (3)-(4),
(6).
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applying section 1329 of the Code to allow
a modification of the confirmed plan at the
request of the Trustee and Mellon without
their showing a substantial and unanticipated change in the Debtors’ financial circumstances from the time of confirmation.
They argue that the Property’s sale was
contemplated by the parties at the time of
entering into the Stipulation and by the
Court when it confirmed the Plan. Therefore, they aver that the modification requested by the Trustee and Mellon is precluded by res judicata. For that purpose,
they allege that the sale was not an unanticipated event, and that the appreciation
in value of the property was foreseeable.
They do not dispute however, nor can they
given the facts, that the change in the
Debtors’ financial circumstances is substantial.
[6] From the start, we note that Debtors’ arguments are not grounded on the
specific provisions of the Code; since section 1329 does not in itself establish a
criterion for granting a modification, other
than the plan as modified must comply
with all applicable provisions of the Code.
11 U.S.C. § 1329(b), incorporating by reference 11 U.S.C. § 1325(a). This means
that the Plan as modified must be proposed
in
good-faith.
11
U.S.C.
§ 1325(a)(3). Also, it must comply with
the ‘‘best-interests-of-the-creditors’’ test
and the ‘‘ability-to-pay’’ standard. 11
U.S.C. § 1325(a)(4–6). However, the Code
says nothing about the applicability of the
doctrine of res judicata or the threshold
requirement of unanticipated and substantial change in the debtors financial circumstances. These are doctrines of judicial
origin. See, e.g., In re Witkowski, 16 F.3d
739, 746 (7th Cir.1994)(‘‘The clear and unambiguous language of § 1329 negates any
threshold change in circumstances requirement and clearly demonstrates that the
doctrine of res judicata does not apply.’’);
In re Than, 215 B.R. 430, 435 (9th Cir.
BAP 1997)(‘‘The unanticipated, substantial
change test is judicial gloss to § 1329, TTT
and the standard was seriously questioned

by the Seventh Circuits 1994 Witkowski
opinion.’’); In re Powers, 202 B.R. 618, 622
(9th Cir. BAP 1996)( ‘‘[W]e decline to hold
that the change must be substantial and
unanticipated as suggested by various
cases in this circuit. The plain language of
§ 1329 simply does not support a change
in circumstances as a prerequisite to modification.’’); In re Euler, 251 B.R. 740, 744
(Bankr.M.D.Fla.2000)(recognizing that section 1329 ‘‘is silent as to whether the court
should impose any conditions on a modification TTT other than those provided by
§ 1329(b).)’’; In re Fitak, 92 B.R. 243, 249
(Bankr.S.D.Ohio 1988), aff’d 121 B.R. 224
(S.D.Ohio 1990)(‘‘While the legislative history indicates that a post-confirmation
modification should be ordered pursuant to
§ 1329(a) upon a showing of changed circumstances which affect a debtor’s ability
to pay, the case law suggests that the
doctrine of res judicata limits the scope of
appropriate post-confirmation modifications.’’).
Some of the stated grounds for the application of the doctrine of res judicata
within the context of a modification sought
pursuant to § 1329, are: (1) the ‘‘awkward’’ application of section 1329, In re
Euler, 251 B.R. at 744, quoting In re
Perkins, 111 B.R. at 673 (‘‘Unfortunately
TTT section 1329 is ‘somewhat awkward in
concept and application.’ ’’); (2) the apparent inconsistency of sections 1321 and 1329
of the Code; while the first provides that
only the debtor shall file a plan, the second
provides standing to the trustee and the
unsecured creditors to seek to modify it
after confirmation, id. at 745–46; (3) the
‘‘little, if any, guidance as to the standard
to be applied by a bankruptcy court in
determining whether a request for a postconfirmation modification of a Chapter 13
plan should be granted,’’ In re Fitak, 92
B.R. at 248; (4) the legislative history of
§ 1329, In re Euler, 251 B.R. at 746; (5)
the case law, e.g. In re Fitak, 92 B.R. at
249, citing In re Moseley, 74 B.R. 791,
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799–800 (Bankr.C.D.Cal.1987) 11, Anaheim
Savings & Loan Ass’n v. Evans (In re
Evans), 30 B.R. 530, 531 (9th Cir. BAP
1983) 12; and (5) the finality accorded to
the confirmed plan, In re Euler, 251 B.R.
at 746. Of all these factors, the need to
accord a degree of finality to the confirmation order is one of the most weighty for
some courts. See, e.g., Witkowski, 16 F.3d
at 745, and cases cited therein.
However, while the doctrine of res judicata has been applied by some courts in
this context, e.g. In re Arnold, 869 F.2d
240, 243 (4th Cir.1989)(‘‘The doctrine of res
judicata bars an increase in the amount of
monthly payments only where there have
been no unanticipated, substantial changes
in the debtors financial situation.’’); In re
Suratt, 1996 WL 914095 at *2 (D.Or.1996)
(‘‘The doctrine of res judicata limits post
confirmation modifications to cases in
which the change in a debtor’s ability to
pay was unanticipated at the time of confirmation.’’); In re Solis, 172 B.R. 530, 532
(Bankr.S.D.N.Y.1994) quoting 5 L.King,
Collier on Bankruptcy ¶ 1329.01 (15th ed.
1994) (‘‘A trustees application ‘should be
limited to situations in which there has
been a substantial change in the debtors
income or expenses that was not anticipated at the time of the confirmation hearing.’ ’’); In re Fitak, 92 B.R. at 250 (‘‘[T]he
doctrine of res judicata operates as a limitation on the ability of parties to obtain a
post-confirmation
modification
under
§ 1329(a) based upon unanticipated
changed circumstances.’’), it is by no
means the uniformly accepted norm.
Many other courts have ruled that section 1329(a) allows the parties an absolute
11. In re Moseley, supra, makes a distinction
between motions to modify a confirmed plan
filed by the debtor, and motions to modify
filed by the trustee or the unsecured creditors.
The debtor may file motions to modify liberally, ‘‘on a proper showing of changed circumstances’’; 74 B.R. at 799; ‘‘while a creditor
may move to modify a plan adversely to a
debtor after confirmation only upon a showing of a post-confirmation default by the debt-
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right to request a modification (although a
modification will not necessarily be granted). Witkowski, 16 F.3d at 745; In re
Powers, 202 B.R. at 622 (‘‘Although a party has an absolute right to request modification between confirmation and completion of the plan, modification under § 1329
is not without limits.’’); In re Than, 215
B.R. at 436 (same); In re Trumbas, 245
B.R. at 767 (following In re Barbosa, 236
B.R. at 548, and Witkowski, supra ); In re
Meeks, 237 B.R. 856, 859–60 (Bankr.
M.D.Fla.1999)( ‘‘[T]he Debtors need not
demonstrate a substantial, unanticipated
change in circumstances in order to modify
their confirmed chapter 13 plan. However, neither can Chapter 13 debtors simply
modify their plans willy nilly.’’); In re
Laye,
1994
WL
905759,
*2
(Bankr.N.D.Ill.1994)(following Witkowski,
supra ). This approach is based on the
clear language of the statute. In re Witkowski, 16 F.3d at 746; In re Powers, 202
B.R. at 622 ( ‘‘[W]e decline to hold that the
change [under § 1329] must be substantial
and unanticipated as suggested by various
cases in [the Ninth Circuit]. The plain
language of § 1329 simply does not support a change in circumstances as a prerequisite to modification.’’) Also, it acknowledges that section 1329 does provide
a criterion for granting a modification. In
re Witkowski, 16 F.3d at 745–46. First,
‘‘modifications are only allowed in [the]
three limited circumstances’’ provided by
the statute. Id. at 745. Second, as provided by § 1329(b)(1) of the Code, ‘‘a modified plan is only available if §§ 1322(a),
1322(b), 1325(a) and 1329(c) of the bankruptcy code are met.’’ Id. Third, a modifior, or that the circumstances have changed
since confirmation.’’ Id. As to everything
else, the confirmed plan is res judicata. Id.
12. Anaheim Savings & Loan Ass’n v. Evans,
supra, states while discussing the effect of a
confirmation pursuant to section 1327, that:
An order confirming a Chapter 13 plan is res
judicata as to all justifiable issues which were
or could have been decided at the confirmation hearing. 30 B.R. at 531.
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cation may only be proposed in good faith.
Id. at 746.13 Fourth, ‘‘all proposed modifications need not be approved and in practice not all modifications are approved.’’
Id. Moreover, the statutory framework is
clear in allowing post-confirmation modifications, a feature that is incongruent with
the application of the doctrine of res judicata. Id. at 745.14
The legislative history of section 1329(a)
is not conclusive on this issue either, and if
anything, it supports the inference that res
judicata should not be applied. Section
1329(a) was amended in 1984 to provide
standing to the trustee and the holders of
unsecured claims to move to amend the
confirmed bankruptcy repayment plan.
Consumer Credit Amendments, Section
319, Title III of the Bankruptcy Amendments and Federal Judgeship Act of 1984
(‘‘BAFJA’’), Pub.L. No. 98–353; 8 Collier
on Bankruptcy ¶ 1329.03 (Lawrence P.
King, chief ed., 15th ed.2000). Prior to the
amendment, only the debtor was authorized to request a modification of the plan.
Id.; see also William L. Norton Jr., Bankruptcy Law and Practice 2d, Bankruptcy
Code 1270, eds.’ comm. (1998–1999). How-

ever, Congress saw fit to allow the trustee
and holders of unsecured claims to seek an
amendment to the confirmed plan in order
to carry the ability-to-pay standard forward in time, allowing upward or downward adjustment of plan payments in response to changes in the debtor’s financial
circumstances which affect his/her ability
to make payments. See Oversight Hearings on Personal Bankruptcy Before the
Subcommittee on Monopolies and Commercial Law of the Committee on the Judiciary, House of Representatives, 97th
Cong., 1st and 2nd Sess. 22–23 (1981–
1982).15

13. Specifically, ‘‘lack of good faith can be
shown by manipulation of code provisions.’’
In re Witkowski, 16 F.3d at 746.

the debtor to seek a modification of the
plan in the event of a reduction in income,
it will also permit an unsecured creditor, in
the event of an improvement in the debtor’s
income position at any time during the period of the plan, to seek a modification so
that the full amount of the debtor’s disposable income remains committed to payments
under the plan. This proposal TTT seems to
us to be a reasonable quid pro quo for the
benefits conferred on the debtor under
Chapter 13 which would not be available to
him in a Chapter 7 case. Oversight Hearings on Personal Bankruptcy Before the Subcommittee on Monopolies and Commercial
Law of the Committee on the Judiciary,
House of Representatives, 97th Cong., 1st
and 2nd Sess. 22–23 (1981–1982)(statement
of Mr. Vern Countryman, Harvard Law
School Professor and Vice–Chairman of the
National Bankruptcy Conference); Arnold
& Porter, BANKR84, Hearings(21).
Although the proposed subsection 1329(d)
was not finally enacted by Congress, the essential purpose behind it, to permit the unsecured creditors (and the trustee) to request an
amendment to the confirmed bankruptcy plan
if there was a change in the debtors income,
did become law.

14. The Witkowski court stated: ‘‘The common-law principle of res judicata TTT does not
apply when a statutory purpose to the contrary is evident.’’ In re Witkowski, 16 F.3d at
744 (internal quotations omitted). It then
noted that ‘‘the statutory framework of the
Bankruptcy Code plainly assumes the possibility of modifications of bankruptcy plans
after they are confirmed.’’ Id. at 745.
15. See Statement of Professor Vern Countryman:
Since plans are confirmed on the basis of
projections of future income of the debtor,
any subsequent change in the debtors income, either an increase or a reduction,
during the term of the plan will result in an
excessive or an inadequate commitment of
his disposable income under the plan. Because we believe that, in exchange for the
advantages of Chapter 13 over Chapter 7,
the debtor should commit his disposable
income for the term of the plan, we propose
a new section 1329(d) to deal with that
problem. While this provision will permit

There was an indication at the Congressional Oversight Hearings on Personal
Bankruptcy that the standing conferred to
the trustee and the unsecured creditors
would serve to accommodate any changes
in the financial circumstances of the debtor
(either adversely or favorably), which substantially affect his ability to make future
payments under the plan. Oversight
Hearings, supra, at 215–216, 221–222
(1981–1982) (statement of the Hon. Conrad
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K. Cyr, Bankruptcy Judge for the District
of Maine, speaking on behalf of the National Bankruptcy Conference and the National Conference of Bankruptcy Judges);
Arnold & Porter, BANKR84, Hearings(21). However, the reference to a substantial change was never accompanied by
the requirement that the change be unanticipated.16 Moreover, the legislative history indicates that the application of the
doctrine of res judicata was never discussed, considered, or contemplated by
Congress. Oversight Hearings, supra.
[7, 8] Faced with this legislative intention, and the plain language of the statute,
we are compelled to concur with the district court and the bankruptcy court that
the Witkowski approach is the more sensible one. In re Barbosa, 236 B.R. at 547.
However, the bankruptcy judge was careful to note that ‘‘motions to modify cannot
be used to circumvent the appeals process
for those creditors who have failed to object confirmation of a Chapter 13 plan or
whose objections to confirmation have
been overruled.’’ Id. Moreover, the bankruptcy judge noted that ‘‘§§ 1327 and 1330
accord significant finality to confirmation
orders in Chapter 13 cases.’’ Id. Accordingly, the court concluded that ‘‘while Witkowski may be a correct statement of the
law, as a practical matter, parties requesting modifications of Chapter 13 plans must
advance a legitimate reason for doing so,
and they must strictly conform to the
three limited circumstances set forth in
§ 1329.’’ Id. at 548.
[9] Upon a close analysis, the bankruptcy court’s conclusions of law do accord
significant finality to confirmed plans without requiring specific threshold tests not
contemplated by the statute. Therefore,
16. In fact, the original proposed amendment
read:
On request of the debtor or of a creditor
holding an allowed unsecured claim and
after notice and a hearing, the plan shall be
modified under subsection (a) of this section to any extent that any change in the
debtors total projected disposable income,

we adopt the Witkowski approach as modified by the bankruptcy court and refrain
from adopting the substantial and unanticipated test for seeking a modification pursuant to § 1329. Accordingly, we find that
the Trustee and Mellon were not precluded by res judicata from seeking an amendment to the plan. In addition, given the
factual circumstances of this case—where
the Debtors realized through the sale an
appreciation in value of almost 215% of the
stipulated value of the property at confirmation—we find that the bankruptcy court
did not abuse its discretion in granting the
amendment. Witkowski, 16 F.3d at 746
(‘‘Because modification under § 1329 is
discretionary, our review is limited to a
determination of whether the district court
abused its discretion in modifying the
plan.’’).
[10] Finally, as the bankruptcy judge
said, it is antithetical to the bankruptcy
system to allow a debtor to ‘‘strip down’’ a
mortgage, underpay the unsecured creditors, and obtain a super discharge under
section 1328(a) of the Code, while selling
the property mortgaged for a price of two
times its estimated value for purposes of
the ‘‘strip down’’, and keeping to himself
the excess of the proceeds. In re Barbosa,
236 B.R. at 552. In fact, to allow the
Debtors to keep the proceeds of the sale in
such circumstances effectively defeats
Congress’ intention to extend the application of the ‘‘ability-to-pay’’ standard forward throughout the duration of the plan.
Oversight Hearings, supra.
III.

CONCLUSION

On these grounds, the district court’s
order upholding the bankruptcy court’s
as defined in section 1320 of this title, substantially affects whether the plan, before
modification, complies with the conditions
specified in sections 1325(a)(6) and 1325(c)
of this title.
Proposed Section 1329(d); Oversight Hearings, supra, at 31. The reference to a ‘‘substantial change’’ was later deleted from the
section and did not become law.
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judgment is Affirmed. Costs are awarded
to the appellees.

,
UNITED STATES of America,
Appellee,
v.
Eric Gray SNYDER, Defendant,
Appellant.
Nos. 00–1043, 00–1051.
United States Court of Appeals,
First Circuit.
Heard Oct. 3, 2000.
Decided Dec. 21, 2000.
Rehearing En Banc Denied Jan. 16, 2001.

1. Judges O49(1)
Statute governing recusal of federal
judges forbids partiality whether grounded
in an interest or relationship or a bias or
prejudice, and forbids not only the reality
of partiality but its objective appearance as
well. 28 U.S.C.A. § 455(a).
2. Judges O50
The unnecessary recusal of a federal
judge and subsequent transfer of the case
is inherently inefficient and delays the administration of justice.
28 U.S.C.A.
§ 455(a).
3. Judges O49(1), 50
Under the statute governing recusal
of federal judges, a federal trial judge
must hear cases unless there is some reasonable factual basis to doubt the impartiality or fairness of the tribunal. 28
U.S.C.A. § 455(a).
4. Judges O49(1), 50

Following defendant’s conviction for
being a felon in possession of a firearm
and ammunition, the United States District Court for the District of Massachusetts, Edward F. Harrington, J., 954
F.Supp. 19, in sentencing defendant, departed downward three offense levels under the Sentencing Guidelines. On appeal,
the Court of Appeals, 136 F.3d 65, vacated
sentence and remanded for resentencing.
Sentencing judge recused himself sua
sponte, and defendant filed motion for reconsideration, which was denied. Following
reassignment, the District Court, William
G. Young, Chief Judge, denied defendant’s
motion for new trial and sentenced him
within Sentencing Guidelines range. Defendant appealed. The Court of Appeals,
Lynch, Circuit Judge, held that: (1) recusal
was not abuse of discretion; (2) downward
departure under the Sentencing Guidelines
was not warranted; and (3) successful collateral attack on state conviction serving
as predicate offense did not warrant new
trial.
Affirmed.

Under statute governing recusal of
federal judges, a judge has a duty to recuse himself if his impartiality can reasonably be questioned; but otherwise, he has a
duty to sit. 28 U.S.C.A. § 455(a).
5. Judges O51(4)
A federal judge’s decision whether to
disqualify himself is in the first instance
committed to the judge. 28 U.S.C.A.
§ 455(a).
6. Judges O51(4)
A federal district judge’s decision to
recuse himself is allowed a range of discretion. 28 U.S.C.A. § 455(a).
7. Criminal Law O1134(3)
On appeal of a federal district judge’s
decision to recuse himself, Court of Appeals must ask itself not whether it would
have decided as did the judge, but whether
that decision cannot be defended as a rational conclusion supported by a reasonable reading of the record. 28 U.S.C.A.
§ 455(a).
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claims and the postconfirmation injunction
against collection of discharged claims in
general terms that did not state clearly
that the IRS’s claim would be affected by
those provisions, and if so, how. The burden of that lack of clarity appropriately
falls on JJ Re–Bar and the Skokans. We
agree with the bankruptcy court that JJ
Re–Bar was too ‘‘cute,’’ or at least, too
cryptic in drafting its Plan provisions.
The subject Plan provisions did not provide adequate notice to the IRS of their
purported effects. In these circumstances,
the bankruptcy court correctly concluded
that it was not appropriate for it to enjoin
the IRS’s efforts to collect unpaid trust
fund taxes from the Skokans.
VI. CONCLUSION
Based on the foregoing analysis of authorities in light of the undisputed factual
record before us in this appeal, we conclude as a matter of law that the bankruptcy court did not err in denying the Motion.
Accordingly, we AFFIRM.

,
In re Brenda Marie JONES, Debtor.
California Franchise Tax
Board, Appellant,
v.
Brenda Marie Jones; John T. Kendall,
Trustee; United States Trustee,
Oakland, Appellees.
BAP No. NC–09–1145–BaDJu.
Bankruptcy No. 07–43288.
United States Bankruptcy Appellate Panel
for the Ninth Circuit.

Franchise Tax Board (FTB) filed motion
for determination of whether debtor’s state
income tax, for year in which debtor’s and
her former spouse’s prior, Chapter 13 case
was commenced, was excepted from discharge. The United States Bankruptcy
Court for the Northern District of California, Edward D. Jellen, J., denied FTB’s
motion and ruled that the tax debt was
discharged. FTB appealed.
Holdings: The Bankruptcy Appellate
Panel (BAP), Redfield T. Baum, Sr., J.,
sitting by designation, held that:
(1) the unnumbered paragraph added by
the Bankruptcy Abuse Prevention and
Consumer Protection Act (BAPCPA)
to the end of the section of the Bankruptcy Code providing for priority
treatment of certain unsecured income
taxes does not suspend or toll the
three-year lookback period for a postpetition tax;
(2) the principle of equitable tolling expressed by the Supreme Court in
Young was not applicable here;
(3) in a Chapter 13 case, upon confirmation, all property of the estate revests
in the debtor and estate property is
terminated, unless the plan or confirmation order provides otherwise; and
(4) under this ‘‘estate termination’’ approach, the FTB was not disabled from
protecting its post-confirmation tax
claim in the prior Chapter 13 case and,
thus, equitable tolling was not appropriate under the section of the Code
authorizing the court to issue any order necessary or appropriate to carry
out the provisions of title 11.
Affirmed.

Argued and Submitted on Sept. 25, 2009.
Filed Nov. 24, 2009.
Background:
After debtor-taxpayer’s
Chapter 7 case was reopened, California

1. Bankruptcy O2954.1
Bankruptcy Code provides for priority
treatment of unsecured income taxes if the
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date the return was required to be filed is
within the ‘‘three-year lookback period,’’
that is, within three years before the petition date. 11 U.S.C.A. § 507(a)(8)(A)(i).
See publication Words and Phrases for other judicial constructions
and definitions.

2. Bankruptcy O3343.5, 3718(9)
Priority income taxes are nondischargeable in a Chapter 7 case, and also
nondischargeable for a hardship discharge
under
Chapter
13.
11
U.S.C.A.
§ 523(a)(1)(A).
3. Bankruptcy O3718(9)
Priority taxes provided for in a Chapter 13 plan must be fully paid in order to
receive a discharge.
11 U.S.C.A.
§§ 1322(a)(2), 1328.
4. Bankruptcy O3343.5
Unnumbered paragraph added by the
Bankruptcy Abuse Prevention and Consumer Protection Act (BAPCPA) to the
end of the section of the Bankruptcy Code
providing for priority treatment of certain
unsecured income taxes does not suspend
or toll the three-year lookback period for a
post-petition tax. 11 U.S.C.A. § 507(a)(8),
(a)(8)(A)(i).
5. Bankruptcy O2954.1
Unnumbered paragraph added by the
Bankruptcy Abuse Prevention and Consumer Protection Act (BAPCPA) to the
end of the section of the Bankruptcy Code
providing for priority treatment of certain
unsecured income taxes was added to codify the holding in Young v. United States,
in which the Supreme Court equitably
tolled the three-year lookback period during the pendency of a prior bankruptcy
case. 11 U.S.C.A. § 507(a)(8).
6. Bankruptcy O2955
Principle of equitable tolling expressed by the Supreme Court in Young
was not applicable where the state income
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tax in question, for the year in which
Chapter 7 debtor’s and her former
spouse’s prior, Chapter 13 case was commenced, did not become due within the
three-year lookback period but, rather,
was due post-petition, debtor did not file
back-to-back petitions, and the California
Franchise Tax Board (FTB) was not disabled from protecting its claim during the
pendency of debtor’s prior Chapter 13
case. 11 U.S.C.A. § 507(a)(8).
7. Bankruptcy O3715(11)
In a Chapter 13 case, upon confirmation, all property of the estate revests in
the debtor and estate property is terminated, unless the plan or confirmation order
specifically
provides
otherwise.
11
U.S.C.A. §§ 362(a), 1306, 1327.
8. Bankruptcy O3715(11)
Collection of a post-petition debt may
occur against a Chapter 13 debtor who
does not otherwise provide in the plan or
confirmation order that all property remains property of the estate. 11 U.S.C.A.
§§ 362(a), 1306, 1327.
9. Bankruptcy O3715(11)
If a Chapter 13 plan or confirmation
order provides that all or some portion of
property of the estate remains property of
the estate post-confirmation, then collection of a post-petition debt can only be
made against the debtor’s property, if any,
unless stay relief is obtained. 11 U.S.C.A.
§§ 362(a), 1306, 1327.
10. Bankruptcy O3715(11)
Term ‘‘vests,’’ as used in the section of
the Bankruptcy Code providing that, except as otherwise provided in the Chapter
13 plan or confirmation order, the confirmation of a plan vests all property of the
estate in the debtor, means absolute own-
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ership, not mere possession. 11 U.S.C.A.
§ 1327(b).
See publication Words and Phrases for other judicial constructions
and definitions.

11. Bankruptcy O3715(13)
Under the ‘‘estate termination’’ approach, whereby upon confirmation, all
property of the Chapter 13 estate revests
in debtor and estate property is terminated, unless the plan or confirmation order
provides otherwise, California Franchise
Tax Board (FTB) was not disabled from
protecting its post-confirmation tax claim
in Chapter 7 debtor-taxpayer’s prior Chapter 13 case and, thus, equitable tolling was
not appropriate under section of the Code
authorizing the court to issue any order
necessary or appropriate to carry out the
provisions of title 11; estate property revested in debtor when her Chapter 13 plan
was confirmed, when debtor later filed her
return, on the due date, the taxes were
‘‘self assessed,’’ so that when the taxes
were assessed, there was no estate property for automatic stay to protect, leaving
FTB free to collect on its tax claim, and
debtor’s plan provided that estate property
vested in her at confirmation subject to
some supervision by Chapter 13 trustee.
11 U.S.C.A. §§ 105(a), 362(a), 1306, 1327.
12. Bankruptcy O3715(11)
Bankruptcy Code does not require a
Chapter 13 debtor to make an affirmative
election in order for estate property to
vest in debtor upon confirmation. 11
U.S.C.A. § 1327(b).

the estate post-confirmation. 11 U.S.C.A.
§ 1327(b).
14. Bankruptcy O3715(9.1)
Ambiguities in a Chapter 13 plan are
to be construed against the debtor who
drafted the plan.
15. Bankruptcy O3715(11)
Where ‘‘supervision and control’’ language in Chapter 13 plan gave trustee a
basis for monitoring and requiring execution of plan provisions, such language did
not negate the revesting of property in the
debtor at confirmation.
11 U.S.C.A.
§§ 1306, 1327.

Todd M. Bailey, Office of Atty. Gen.,
Oakland, CA, for Appellant.
Max Cline, Law Offices of Max Cline,
Oakland, CA for Appellees.
Before: BAUM,1 DUNN and JURY,
Bankruptcy Judges.
OPINION
BAUM, Bankruptcy Judge:
Appellant, California Franchise Tax
Board (‘‘FTB’’), appeals the bankruptcy
court’s ‘‘Decision: Motion For Order Determining That Tax Liability Is Excepted
From Discharge’’ and accompanying ‘‘Order Denying Motion For Order Determining That Tax Liability Is Excepted From
Discharge’’ (together ‘‘Decision’’). We
AFFIRM.

13. Bankruptcy O3715(11)
Chapter 13 debtor must provide in a
plan or confirmation order his or her election to have property remain property of
1.

Hon. Redfield T. Baum, Sr., Bankruptcy
Judge for the District of Arizona, sitting by

I.

FACTS

The facts are not in dispute. The parties’ stipulated facts are: On July 22, 2002,
designation.
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Brenda Marie Jones (‘‘Jones’’ or ‘‘Debtor’’)and her former spouse filed a petition
for relief under Chapter 13 of the Bankruptcy Code 2 (the ‘‘Prior Case’’). The
bankruptcy court entered a confirmation
order in the Prior Case on September 12,
2002. While the Prior Case was pending,
Jones and her former spouse filed their
2002 California income tax return on October 15, 2003. That return was filed timely
based on an extension, however, no tax
payment was remitted. On September 22,
2006, the Prior Case was dismissed.
On October 5, 2007, Jones filed the present petition for relief under Chapter 7 of
the Bankruptcy Code. Jones received her
Chapter 7 discharge on January 2, 2008,
and the case was closed. On March 12,
2009, the FTB obtained an order reopening the present case in order to file its
motion to determine if the 2002 California
income tax was excepted from Debtor’s
discharge. Following a hearing, the Bankruptcy Court on April 8, 2009, entered its
Decision which denied the FTB’s motion
and held that the tax debt was discharged.
The FTB appeals.
II.

JURISDICTION

The bankruptcy court had jurisdiction
pursuant to 28 U.S.C. §§ 1334 and
157(b)(2)(I). This Court has jurisdiction
under 28 U.S.C. § 158(a)(1) and (b)(1).
III.

ISSUE

Whether the bankruptcy court erred
when it held that a confirmed Chapter 13
2.

Unless otherwise indicated, all ‘‘Code,’’
chapter, and section references are to the
Bankruptcy Code, 11 U.S.C. §§ 101–1532,
and all rule references are to the Federal
Rules of Bankruptcy Procedure, Rules 1001–
9037, as enacted and promulgated as of October 17, 2005, the effective date of most of the
provisions of the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005
(‘‘BAPCPA’’), Pub.L. 109–8, 119 Stat. 23.

plan in Debtor’s Prior Case did not toll the
three-year lookback period of Section
507(a)(8) for a post-petition tax.
IV.

STANDARD OF REVIEW

No questions of fact are at issue in this
appeal; at issue are the bankruptcy court’s
legal conclusions. We review the bankruptcy court’s interpretation of the Bankruptcy Code de novo. Bankr. Receivables
Mgmt. v. Lopez (In re Lopez ), 345 F.3d
701, 705 (9th Cir.2003).
V.
A.

DISCUSSION

The unnumbered paragraph added
at the end of Section 507(a)(8) by
BAPCPA does not suspend or toll
the three-year lookback period for a
post-petition tax.

[1] Section 507(a)(8)(A)(i) provides for
priority treatment of unsecured income
taxes if the date the return was required
to be filed is within three years before the
petition date.3 The three year period is
known as the ‘‘three-year lookback period.’’ By definition, a post-petition tax
(such as the 2002 California income tax at
issue here) cannot fall within the ‘‘threeyear lookback period.’’
[2, 3] Priority income taxes are nondischargeable in a Chapter 7 (and also
non-dischargeable for a hardship discharge
under
Chapter
13).
See
Section
523(a)(1)(A). Priority taxes provided for
in a Chapter 13 plan must be fully paid in
3. Section 507(a)(8)(A)(i) provides, in relevant
part, priority status for unsecured income taxes that are ‘‘for a taxable year ending on or
before the date of the filing of the petition’’
and ‘‘for which a return, if required, is last
due, including extensions, after three years
before the date of the filing of the petition.’’
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order to receive a discharge. See Sections
1322(a)(2) and 1328.
[4] In 2005, BAPCPA added an unnumbered paragraph at the end of Section
507(a)(8) that provides for suspension of
the priority time periods under certain
conditions, including ‘‘any time during
which the stay of proceedings was in effect
in a prior case TTT plus 90 days.’’ 4 The
unnumbered paragraph begins ‘‘an otherwise applicable time period specified in
this paragraph,’’ making it clear that it is
the priority time period contained in Section 507(a)(8) that can be suspended. We
interpret the phrase ‘‘an otherwise applicable time period’’ to mean that the tax year
at issue falls within the three-year lookback period in a prior case and the subject
claim is for a priority tax. The use of the
word ‘‘applicable’’ 5 limits the tax to a prepetition tax, because only a tax for which
the return is due to be filed during the
subject period may fall within the threeyear lookback period under Section
507(a)(8)(A)(i). An income tax obligation
for which the return is due post-petition
(here, also post-confirmation) does not
meet the priority definition contained in
Section 507(a)(8)(A)(i). A post-petition tax
is not ‘‘capable or suitable’’ to invoke priority status under Section 507(a)(8)(A)(i) and
therefore cannot fall within ‘‘an applicable
time period’’ as contemplated by the unnumbered paragraph.
4. The unnumbered paragraph at the end of
Section 507(a)(8)provides, in relevant part,
‘‘An otherwise applicable time period specified in this paragraph shall be suspended for
any period during which a governmental unit
is prohibited under applicable nonbankruptcy
law from collecting a tax as a result of TTT
any time during which the stay of proceedings
was in effect in a prior case TTT or during
which collection was precluded by the existence of 1 or more confirmed plans TTT plus
90 days.’’
5.

The Ninth Circuit recently defined ‘‘applicable’’ as used in Section 707(b)(2)(A)(ii)(I) as

The income tax at issue, for the 2002 tax
year, was due (based on an extension
granted by the FTB) on October 15, 2003.
Debtor’s Prior Case was filed on July 22,
2002. The three-year lookback period in
the Prior Case is July 22, 1999 to July 22,
2002. Thus, in the Prior Case, the 2002
income taxes would be given priority status under Section 507(a)(8)(A)(i) only if the
return recognizing liability for such taxes
was required to be filed between July 22,
1999 and July 22, 2002. Since Debtor’s
2002 income tax return was due on October 15, 2003, the 2002 income taxes did not
fall within the three-year lookback period.
Similarly, because the due date for Debtor’s 2002 income tax return did not fall
within the three-year lookback period, it
did not fall within ‘‘an otherwise applicable
time period,’’ and suspension is inappropriate under Section 507(a)(8)’s unnumbered
paragraph.6
B.

The principle of equitable tolling
expressed in Young v. United States
is not applicable.

[5, 6] According to the legislative history, the unnumbered paragraph was added
to codify the holding in Young v. United
States, 535 U.S. 43, 122 S.Ct. 1036, 152
L.Ed.2d 79 (2002). In Young, the Supreme Court equitably tolled the threeyear lookback period during the pendency
‘‘capable or suitable for being applied,’’ citing
Merriam–Webster’s Collegiate Dictionary 60
(11th ed.2005). Ransom v. MBNA (In re Ransom ), 577 F.3d 1026, 1031 (9th Cir.2009).
6.

In the instant case, the 2002 taxes also do
not fall within the three-year lookback period
and are thus not entitled to priority status.
The Chapter 7 was filed on October 5, 2007.
Three years prior thereto begins on October
5, 2004. The 2002 return was due on October 15, 2003, which is outside the three-year
lookback period.
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of a prior bankruptcy. Young dealt with
facts significantly different from those before us. In Young, the debtors filed a
Chapter 13 petition on May 1, 1996. The
tax at issue, 1992 federal income tax, was
due on October 15, 1993, which was within
the three-year lookback period (May 1,
1993–May 1, 1996). Id. at 44–45, 122 S.Ct.
1036. The Youngs moved to dismiss the
Chapter 13 and filed a Chapter 7 on March
12, 1997, one day before dismissal of the
Chapter 13. The back-to-back filings in
Young were an attempt to run out the
three-year lookback period. The Young
Court concluded that:
Tolling is in our view appropriate regardless of petitioners’ intentions when
filing back-to-back Chapter 13 and
Chapter 7 petitions—whether the Chapter 13 petition was filed in good faith or
solely to run down the lookback period.
In either case, the IRS was disabled
from protecting its claim during the pendency of the Chapter 13 petition, and
this period of disability tolled the threeyear lookback period when the Youngs
filed their Chapter 7 petition.
Id. at 50–51, 122 S.Ct. 1036. Young found
back-to-back petitions relevant in determining that the IRS was disabled from
protecting its claim. Here, over a year
passed between the dismissal of Jones’
Chapter 13 and the Chapter 7 filing.7
Young applied equitable tolling to prepetition income taxes that were required to
be filed within the three-year lookback
period.8 In this case, the tax did not be7.

There was no confirmed plan in Young and
therefore no need to discuss the extent of the
Section 362 automatic stay as to property of
the estate under Sections 1306 and 1327.

8.

535 U.S. at 50, 122 S.Ct. 1036 (‘‘The
Youngs’ 1992 tax return was due within that
three-year period.’’).

9.

Section 105(a) provides, in relevant part,
that ‘‘The court may issue any order, process,
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come due within the three-year lookback
period, and Jones did not file back-to-back
petitions. Young reasoned that the automatic stay disabled the IRS from protecting its pre-petition tax claim during the
pendency of the prior Chapter 13. ‘‘The
Youngs’ Chapter 13 petition erected an
automatic stay under § 362, which prevented the IRS from taking steps to protect its claim.’’ Id. at 50, 122 S.Ct. 1036.
As discussed below, we believe the FTB
was not disabled from protecting its claim
during the pendency of Jones’ prior Chapter 13 case.
Because our facts are significantly different from those in Young, we conclude
that equitable tolling, as applied in Young,
is inapplicable here.
C.

The FTB was not disabled from protecting its post-confirmation tax
claim in the prior Chapter 13 case.

Notwithstanding our conclusion that the
tax at issue does not fall within the threeyear lookback period and is therefore not
subject to suspension, as to its priority
status under the unnumbered paragraph
of Section 507(a)(8) or equitable tolling
under Young, we must still determine if
the FTB was disabled from protecting or
collecting the tax during the pendency of
Jones’ Chapter 13 case. If the FTB was
disabled from collecting the post-petition
tax, then equitable tolling may be appropriate under Section 105.9 (Although not
raised by the FTB, under certain circumstances, Section 108(c) 10 has been used to
or judgment that is necessary or appropriate
to carry out the provisions of this title.’’
10. The Ninth Circuit has tolled the priority
tax period (under what is now Section
507(a)(8)(A)(ii)) using Section 108(c) and incorporating the tolling provision found in
Section 6503 of the Internal Revenue Code.
See West v. United States (In re West ), 5 F.3d
423, 427 (9th Cir.1993). West adopted the
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toll a priority determination for Section
507(a)(8) taxes.) To determine if the FTB
was disabled or barred from collecting the
tax, we must analyze what happens to
estate property when a Chapter 13 plan is
confirmed.

debt because collection would be against
estate property and would violate the automatic stay. Put another way, Section 1306
leaves no non-estate property available to
satisfy a post-petition debt.

Sections 362(a), 541 and 1306

Section 1327(b) vests all estate property
in the debtor upon confirmation unless
otherwise provided for in the plan or confirmation order.12 Under this section unless the plan or confirmation order provides otherwise, a post-petition creditor
could attempt post-confirmation collection
without violating the automatic stay because all estate property vests in the debtor at confirmation.13

1.

Sections 362(a)(3) and (4) stay acts to
obtain possession of, exercise control over
or create, perfect or enforce a lien against
property of the estate. Sections 362(a)(3)
and (4) apply to post-petition claims. Section 541 defines property of the estate.
Section 1306 further defines property of
the estate in Chapter 13 cases to include
property defined in Section 541 and broadens the definition to include property acquired and earnings earned after the petition date but before the case is closed,
dismissed or converted.11 Read together,
and isolated from the other sections of the
Code, Sections 362(a) and 1306 appear to
prevent a taxing authority such as the
FTB from collecting a post-confirmation
reasoning of Brickley v. United States (In re
Brickley ), 70 B.R. 113 (9th Cir. BAP 1986).
Both West and Brickley concerned tax returns
that were due prior to the filing of the first
petition and neither case decided the tolling
issue in the context of a confirmed plan.
At least one court within the Ninth Circuit
has analyzed West and Brickley in the context
of a post-petition tax in the prior case. See In
re Cowen, 207 B.R. 207 (Bankr.E.D.Cal.1997).
Cowen also analyzed the effect of a confirmed
plan on estate property and reasoned that had
the debtors put in their Chapter 13 plan that
estate property revested in the debtors under
Section 1327 then ‘‘the IRS could have attempted to collect the taxes without violating
the automatic stay.’’ Id. at 211.
In Young, the Supreme Court noted that the
courts are split over the issue of whether
Section 108(c) contains a tolling provision,
and declined to resolve the split. 535 U.S. at
52, 122 S.Ct. 1036. In any event, the FTB
has not raised any Section 108(c) argument
(requiring a specific tolling provision under
California law), thus the issue is not before us.

2.

3.

Section 1327(b )

Split of Authority

When interpreting Sections 1306 and
1327, the courts have split into four
groups, with each having its own interpretation of the combined meaning of Sections
1306 and 1327(b) on the automatic stay as
it applies to property in Chapter 13 cases.
The courts have acknowledged the conflict
11. Section 1306 provides, in relevant part,
‘‘(a) Property of the estate includes, in addition to the property specified in section 541
TTT all property TTT that the debtor acquires
after the commencement of the case but before the case is closed, dismissed, or converted TTT and TTT earnings from services
performed by the debtor after the commencement of the case but before the case
is closed, dismissed, or converted TTT (b)
Except as provided in a confirmed plan or
order confirming a plan, the debtor shall remain in possession of all property of the estate.’’
12. Section 1327(b) provides ‘‘Except as otherwise provided in the plan or order confirming
the plan, the confirmation of a plan vests all
of the property of the estate in the debtor.’’
13. See Section 362(c)(1) (providing that the
stay against property of the estate under
362(a) continues until the property is no longer property of the estate).
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between these two sections and noted that
they are not models of clarity. The opinions range from holding that all property
of the estate remains so until the case is
closed, dismissed or converted, to holding
that property of the estate terminates
upon confirmation. The Ninth Circuit has
not decided this issue.14 The four approaches are:
A.

‘‘The estate preservation approach’’—Property of the estate exists until the case is closed, dismissed or converted.

Under this approach, property ‘vesting’
in the debtor does not mean that the estate no longer exists after plan confirmation. No property is transferred from the
estate. See Security Bank of Marshalltown, Iowa v. Neiman, 1 F.3d 687, 690
(8th Cir.1993) (‘‘We join the line of cases
holding the estate continues to exist after
confirmation of the Chapter 13 plan.
Upon reviewing § 1327 TTT, even if property of the estate vests in the debtor at
confirmation, that does not necessarily
mean that the estate no longer exists.’’);
Riddle v. Aneiro (In re Aneiro ), 72 B.R.
424, 429 (Bankr.S.D.Cal.1987):
14. The parties cite to two Ninth Circuit cases
that touch on the issue before us: Nash v.
Kester (In re Nash ), 765 F.2d 1410 (9th Cir.
1985), and Hillis Motors, Inc. v. Hawaii Auto.
Dealers’ Ass’n, 997 F.2d 581 (9th Cir.1993).
Although neither case is directly on point, our
holding here is supported by the general
propositions in both cases.
In Nash a Chapter 13 trustee who was
holding funds from a wage order disbursed
those funds to a secured creditor after the
case was dismissed. Nash at 1412. Debtor
filed a second case the day after the dismissal
and claimed the funds held by the trustee
exempt under the Section 522(d)(5) wildcard.
Id. The court stated that the money received
before dismissal ‘‘was the property of the estate because it was received after commencement of the case but before dismissal.’’ The
court further stated, ‘‘However, ownership
over all of the property of the estate, includ-
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The mere revesting of the property in
the debtor upon Chapter 13 plan confirmation does not convert property of the
estate into property of the debtor. Instead, the revested property remains
property of the estate subject to the
terms of the order of confirmation and
all the protections of § 362(a). ‘‘The
estate preservation approach’’ line of
cases rely on Section 1306(a), and give
little effect to Section 1327.
B.

‘‘The modified estate preservation
approach’’—Existing estate property vests in the debtor at confirmation, and estate property continues
to exist from post-petition income.

Under this approach, property obtained
after confirmation is estate property, subject to the Section 362(a) stay. See Barbosa v. Solomon, 235 F.3d 31, 37 (1st Cir.
2000) (‘‘Because we think that this approach has a logical consistency that harmonizes two apparent inconsistent sectionsTTTT’’). Barbosa was most concerned
with the debtor’s ability to continue to
make payments under the plan and the
pre-petition creditors’ interest in preserving that ability. Id.
ing the [funds disbursed by the trustee] vested
in the Nashes once the plan was confirmed.
11 U.S.C. § 1327(b).’’ Id. at 1414. The court
then further supported the ownership rationale and cited to Section 349(b). Nash held
that the trustee made an improper distribution. Id. at 1415.
Hillis concerned an antitrust suit in a
Chapter 11 case. Hawaii dissolved the debtor
under State law while the case was pending.
The court found that the State exercised control over corporate property when it dissolved
the corporation and that under Section
1141(b) (similar language as Section 1327(b))
‘‘confirmation TTT ordinarily lifts the automatic stay TTT because confirmation usually terminates the existence of the estate.’’ Hillis at
587. In Hillis the court found an atypical
situation because the plan ‘‘unambiguously
provides for the continuation of the estate
post-confirmation.’’ Id. at 589.
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C. ‘‘The estate transformation approach’’—Only property needed to
fund the plan is estate property, all
other property is under the debtor’s
control.
Under this approach, the view is that
the debtor is competent to manage all
property not needed to fulfill the plan.
Under this approach, at confirmation property of the estate vests in the debtor, and
the estate remains funded by way of postconfirmation earnings and acquisitions.
See Matter of Heath, 115 F.3d 521, 524
(7th Cir.1997):
We read the two sections, 1306(a)(2) and
1327(b), to mean simply that while the
filing of the petition for bankruptcy
places all the property of the debtor in
the control of the bankruptcy court, the
plan upon confirmation returns so much
of that property to the debtor’s control
as is not necessary to the fulfillment of
the plan.
In Heath, the confirmation order stated
‘‘the debtor’s income and other assets including accounts receivables (sic) remain
estate property to the extent necessary to
fulfill the plan.’’ Id. at 522–23. See also
Telfair v. First Union Mortgage Corp., 216
F.3d 1333, 1340 (11th Cir.2000)(‘‘In this
case, after confirmation, only the amount
required for the plan payments remained
property of the estate.’’).
D.

‘‘The
estate
termination
approach’’—All property revests in
the debtor and estate property is
terminated upon confirmation.

Under this approach, all property of the
estate vests in the debtor at confirmation.
See In re Petruccelli, 113 B.R. 5, 15
(Bankr.S.D.Cal.1990):
15. But see In re Clark, 71 B.R. 747 (Bankr.
E.D.Pa.1987), for the opposite conclusion that
policy reasons (protecting debtor and re-

This court concludes that the reasoning
of In re Mason, 45 B.R. 498 (Bankr.
D.Or.1984) is persuasive and that
§ 1327(b) means what it appears to
say—that is, that upon confirmation
property of the estate vests in the debtor and is no longer property of the
estate, unless the plan or order of confirmation provides otherwise.
The Petruccelli court found:
Given that § 1306(b) gives debtors possession of property of the estate,
§ 1327(b) would be rendered meaningless if it were not found to vest title and
ownership in the debtor upon confirmation TTT § 1327(b) is the more specific
statute relating to the circumstances. It
is a traditional canon of construction
that the specific statute controls the
more general statute in the face of an
apparent conflict.
Id. See also Oliver v. Toth (In re Toth ),
193 B.R. 992, 996 (Bankr.N.D.Ga.1996)
(finding the Petruccelli analysis the most
persuasive; policy reasons (being able to
obtain credit and use property after confirmation) support concluding vesting at confirmation ends the estate.15); In re Dagen,
386 B.R. 777, 782 (Bankr.D.Colo.
2008)(‘‘only the estate termination approach gives effect to the literal terms of
§ 1327(b)TTTT’’).
This approach has been criticized by
courts that adopt one of the other approaches as not giving proper effect to
Section 1306.
4.

The ‘‘estate termination approach ’’
appropriately interprets and gives
effect to Sections 1306 and 1327

[7] We agree with the bankruptcy
court’s interpretation and adopt the estate
termination approach for several reasons.
sources from post-petition creditors) support
continuing the estate post-confirmation.
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Under the estate termination approach,
the vesting of all estate property in the
debtor at confirmation (unless the plan or
confirmation order provides otherwise)
and the concomitant termination of estate
property gives effect to both Sections 1306
and 1327. Section 1306 generally defines
property of the estate as all property held
by the debtor when the Chapter 13 case is
commenced and any property thereafter
acquired until the case is ‘‘closed, dismissed, or converted.’’ Simply put, Section 1306 establishes the moment when
estate property is first created and the
outside triggering event which terminates
property of the debtor from becoming estate property. Significantly, Section 1306
does not state that property of the estate
can only become non-estate property
when the case is closed, dismissed, or converted. Section 1327(b) ‘‘vests’’ estate
property in the debtor upon confirmation
unless the plan or order provides otherwise. The conclusion that ‘‘vesting’’ property of the estate in the debtor terminates
estate property is confirmed by Section
1327(c). Section 1327(c) provides that
‘‘property vesting in the debtor TTT is free
and clear of any claim or interest TTT
provided for by the plan.’’ The change in
language from ‘‘vests TTT property of the
estate’’ to ‘‘property vesting in the debtor’’
is compelling to this Panel’s conclusion
that confirmation changes estate property
to property of the debtor unless the plan
or confirmation order specifically provides
otherwise.
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pressly provides the debtor with the ability
to vest in itself all, none, or some combination of estate property. The other three
approaches deny the debtor this full
choice. The estate termination approach
implements a major theme of Chapter 13
by preserving to the debtor the ability to
have ownership, as well as possession, of
all property. See 8 Collier on Bankruptcy
¶ 1327.03, at p. 1327–11 (15th ed. rev.2008).
[8, 9] In so holding, we conclude that
collection of a post-petition debt can occur
against a Chapter 13 debtor who does not
otherwise provide in the plan or confirmation order that all property remains property of the estate. This gives effect to
Section 1327(b).16 Conversely, under our
holding, if the Chapter 13 plan or confirmation order provides that all or some
portion of property of the estate remains
property of the estate post-confirmation,
then collection of a post-petition debt can
only be made against the debtor’s property, if any (unless relief from stay is obtained). This interpretation also gives effect to Section 1306.
[10] Further, ‘‘vests’’ as used in Section 1327(b) means more than obtaining
possession of estate property because Section 1306(b) already provides that debtors
remain in possession of all estate property.
Otherwise, ‘‘vests’’ as used in Section
1327(b) is superfluous.17 We conclude that
‘‘vests’’ means absolute ownership, not
mere possession.

The estate termination approach effectuates the important choice Section 1327(b)
gives to the debtor as to whether property
of the estate remains (and to what extent)
after confirmation. Section 1327(b) ex-

Our holding that under Section 1327(b)
the estate may cease to exist prior to the
case being ‘‘closed, dismissed, or converted,’’ does not harm bankruptcy policy.
Because the debtor is given the choice
(subject to court approval), the debtor’s

16. We recognize that the vesting of former
estate property back in the debtor does not
dissolve the automatic stay with respect to
pre-petition claims against the debtor.

17. Petruccelli, 113 B.R. at 15 (‘‘ § 1327(b)
would be rendered meaningless if it were not
found to vest title and ownership in the debtor upon confirmationTTTT’’).
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decision dictates which competing policy
(protect pre-petition creditors and the ability to complete a plan, versus a debtor’s
access to credit and use of property postconfirmation) the debtor wishes to utilize.
Thus, the estate termination approach
does not harm bankruptcy policy.
[11] Under the estate termination approach, and on our facts, there was no
automatic stay in effect at the time the
return was filed. Here, estate property
revested in Jones on September 12, 2002,
when her Chapter 13 plan was confirmed.
When she filed her return on October 15,
2003 (on the due date), the taxes were ‘‘self
assessed.’’ Thus, at the time the taxes
were assessed, there was no estate property for the automatic stay to protect,18 leaving the FTB free to collect on its tax claim.
5.

The plan provides that property of
the estate vests in the Debtor

[12, 13] Here, the Debtor’s Chapter 13
plan provides: ‘‘[t]he debtor(s) elect to
have property of the estate revest in the
debtor(s) upon plan confirmation. Once
the property revests, the debtor(s) may
sell or refinance real or personal property
without further order of the court, upon
approval of the Chapter 13 Trustee.’’
Such language clearly expresses Jones’
choice to have estate property revest as
18. See Shell Oil Co. v. Capital Financial Services, 170 B.R. 903, 905 (S.D.Tex.1994)(IRS
post-confirmation assessment/lien was not
against estate property because confirmation
terminates the stay.).
19. Petruccelli, 113 B.R. at 17(‘‘the better approach, as recognized by many of the cases, is
that revesting of all of the property of the
estate occurs upon confirmation, as contemplated by § 1327(b), unless revesting is expressly
postponed,
as
authorized
by
§ 1327(b).’’).
20.

See Section 1322(a)(1).

her property at confirmation subject to
some supervision by the Chapter 13 Trustee. Importantly, Section 1327(b) does not
require a debtor to make an affirmative
election in order for estate property to
vest in the debtor upon confirmation.
However, Section 1327(b) does require a
debtor to provide in a plan or confirmation
order its election to have property remain
property of the estate post-confirmation.19
6.

The confirmation order did not contain language which would prevent
revesting in the Debtor under Section 1327(a )

[14, 15] The confirmation order stated:
‘‘the future income of the Debtor(s) is submitted to the supervision and control of
the Trustee, as is necessary for the execution of the Plan.’’ The FTB argues that
such language creates confusion when
compared with the plan language that revests estate property in the Debtor. We
recognize that ambiguities are to be construed against the debtor who drafted the
plan, but we do not see any ambiguity
here. According to the FTB, the ‘‘supervision and control’’ 20 language demonstrates
Debtors’ election that estate property does
not cease at confirmation.21 We disagree.
Such language does not rise to the level of
triggering the ‘‘except as otherwise provid21. FTB cites to In re Allen, 241 B.R. 710, 719
(Bankr.D.Mont.1999).
Allen
concerned
Chapter 13 confirmation issues, holding that
‘‘supervision and control’’ language contained
in a plan complies with the Section 1327(b)
election, therefore future income remains estate property. We disagree as to the import
of such language. Allen implicitly recognized
that the ‘‘supervision and control’’ language
may not clearly postpone revesting when it
held: ‘‘[t]he confirmation order shall include
a provision that all future income of the Debtor from whatever source is necessary for
completion of the Plan and thus is property of
the estate, and does not vest in the Debtor
post-confirmation.’’ Id. at 719.
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ed’’ election in Section 1327(b). See
Laughlin v. I.R.S., 98 B.R. 494, 496
(D.Neb.1989)(‘‘that the trustee retains supervision and control TTT does not compel
the result that such property be labeled
‘property of the estate’TTTT’’); Petruccelli,
113 B.R. at 17 (‘‘If a debtor seeks to
postpone revesting of all or some of the
property of the estate, the plan or order of
confirmation should clearly say so. Saying
so is easy to do.’’). The ‘‘supervision and
control’’ language gives the trustee a basis
for monitoring and requiring execution of
the provisions of the plan. Such language
does not negate the revesting of property
at confirmation.
7.

Equity does not favor the FTB

The parties have not provided, nor have
we found, a case where a taxing authority
such as the FTB has been sanctioned for
attempting collection post-confirmation on
a post-petition debt.22 We consider this
relevant to the FTB’s basic premise that
the uncertainty caused by the split of authority disabled the FTB’s claim.23 Uncertainty as to the law is different from a
taxing authority being ‘‘disabled’’ in protecting its claim, as found in Young.
22. On the other hand, the parties cite cases
where a taxing authority holding a post-petition claim was permitted to collect post-confirmation. See Petruccelli, 113 B.R. at 17
(IRS post-confirmation levy did not violate
the stay, thus debtor’s motion for sanctions
under § 362(h) is denied.); Laughlin v. I.R.S.,
98 B.R. at 496 (IRS did not violate the automatic stay in attempting to recover funds
post-confirmation held by the Chapter 13
trustee.).
23. Over a year passed between dismissal of
Jones’ Chapter 13 and the Chapter 7 filing.
Nothing in the record indicates the FTB
moved to collect the tax during that time
period. This seems odd, since the essence of
FTB’s argument is that the automatic stay
prevented collection.

Here, although the FTB did not, it could
have sought relief from the stay under
Section 362(d) or moved to dismiss 24 Debtor’s case in order to confirm its right to
collect on its post-confirmation claim.
Many of the cases 25 applying equitable
tolling under Section 105 concern multiple
unpaid tax periods (both pre and postpetition) along with successive and repetitive bankruptcy filings. Such is not the
case before us. Based on the facts here,
we decline to apply equitable tolling under
Section 105.26
VI.

CONCLUSION

For the foregoing reasons, we AFFIRM
the Decision.

,

24. Dismissal may be warranted where a debtor fails to pay post-petition taxes.
25. We have previously held that where there
is serious inequity the bankruptcy court’s equitable authority found in Section 105(a) can
be used to suspend the priority tax periods.
See Gurney v. State of Ariz Dep’t of Revenue
(In re Gurney ), 192 B.R. 529 (9th Cir. BAP
1996).
26. We recognize that the FTB chose to err on
the side of caution and avoid what it saw as a
potential violation of the stay. We do not
fault the FTB for its healthy respect of the
automatic stay. Our holding allows a taxing
authority, under certain circumstances, to initiate collection for a post-petition tax right
away as opposed to waiting perhaps years for
a case to be dismissed or discharged.
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performance to the trustee or an assignee;
(2) the automatic stay must precede any
enforcement of an ipso facto clause
ultimately permitted by a bankruptcy
court under the Code; and
(3) because no assignment or transfer had
occurred or been attempted, the bankruptcy court did not abuse its discretion in denying agency’s motion to
modify the stay.
Affirmed.

Feb. 13, 2006.
Background: Dispute arose regarding
ability of federal power marketing agency
to terminate its executory contract with
Chapter 11 debtor-energy company for the
future purchase of electric power. The
United States Bankruptcy Court for the
Northern District of Texas entered order
declaring that agency had violated the automatic stay by terminating the contract
and directing agency to rescind its purported termination, and a second order
denying agency’s motion to modify the automatic stay retroactively to permit termination of the contract. Agency appealed
both orders. The District Court, Terry R.
Means, J., affirmed. Agency appealed.
Holdings: Addressing issues of apparent
first impression for the court, the Court of
Appeals, DeMoss, Circuit Judge, held that:
(1) the ‘‘actual’’ or ‘‘as-applied’’ approach,
as opposed to the ‘‘hypothetical’’ approach, must be used in determining
whether a particular nonbankruptcy
law, such as the Anti-Assignment Act,
is ‘‘applicable’’ within the meaning of
the section of the Bankruptcy Code
permitting a nondebtor party to an
executory contract to terminate or
modify such contract when applicable
law excuses the nondebtor from accepting performance from or rendering

1. Bankruptcy O3782
Court of Appeals reviews questions of
law, including the interpretation of statutory language, de novo.
2. Bankruptcy O3786
Court of Appeals’ review of a bankruptcy court’s findings of fact is for clear
error.
3. Bankruptcy O3779
Court of Appeals may affirm if there
are any grounds in the record to support
the judgment, even if those grounds were
not relied upon by the courts below.
4. Bankruptcy O3784
Bankruptcy court’s denial of a motion
for modification of a stay is reviewed for
abuse of discretion. 11 U.S.C.A. § 362(d).
5. Bankruptcy O3106
Congress intended the term ‘‘executory contract,’’ as used in the Bankruptcy
Code, to mean a contract on which performance remains due to some extent on
both sides. 11 U.S.C.A. § 365.
See publication Words and Phrases for other judicial constructions
and definitions.
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6. Bankruptcy O3109
Bankruptcy Code generally bars the
enforcement of ipso facto clauses in executory contracts. 11 U.S.C.A. § 365(e).
7. Bankruptcy O3105.1, 3109
Bankruptcy Code contains an exception to the general rule that ipso facto
clauses in executory contracts are barred,
permitting a nondebtor party to an executory contract to terminate or modify such
contract when applicable law excuses the
nondebtor from accepting performance
from or rendering performance to the
trustee or an assignee. 11 U.S.C.A.
§ 365(e)(2)(A).
8. Bankruptcy O3105.1
‘‘Actual’’ or ‘‘as-applied’’ approach, as
opposed to ‘‘hypothetical’’ approach, must
be used in determining whether a particular nonbankruptcy law, such as the AntiAssignment Act, is ‘‘applicable’’ within the
meaning of the section of the Bankruptcy
Code permitting a nondebtor party to an
executory contract to terminate or modify
such contract when applicable law excuses
the nondebtor from accepting performance
from or rendering performance to the
trustee or an assignee; this ‘‘actual’’ test
requires, on a case-by-case basis, a showing that the nondebtor party’s contract will
actually be assigned or that the nondebtor
party will in fact be asked to accept performance from or render performance to a
party, including the trustee, other than the
party with whom it originally contracted.
11 U.S.C.A. § 365(e)(2)(A); 41 U.S.C.A.
§ 15.
9. Bankruptcy O2392, 2393, 2421, 2430.2
Bankruptcy Code provides for an automatic, but not permanent, stay against
any act to obtain possession of property of
the estate, from which a party may seek
relief for cause, including the lack of adequate protection of an interest in property.
11 U.S.C.A. § 362(a)(3), (d)(1).
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10. Bankruptcy O2393
Bankruptcy Code requires that the
stay’s effect be automatically triggered
upon the filing of a petition for bankruptcy. 11 U.S.C.A. § 362(a).
11. Bankruptcy O2441
Bankruptcy court’s discretion to grant
a modification or lift of the automatic stay
is broad. 11 U.S.C.A. § 362(d).
12. Bankruptcy O2394.1, 3109
Nondebtor party with an interest in
an executory contract or lease must come
before the bankruptcy court to move for a
modification or lift of the automatic stay in
order to effect the terms of an ipso facto
clause in the contract; any termination
purportedly permitted by virtue of the
combined effect of the Bankruptcy Code,
applicable law, and an ipso facto clause is
not automatic upon debtor’s filing for
bankruptcy relief. 11 U.S.C.A. §§ 362(d),
365(e)(2)(A).
13. Bankruptcy O2021.1
Bankruptcy Code must be read and
must function as a whole.
14. United States O71
Anti-Assignment Act does not provide
for automatic rescission of a contract upon
transfer; rather, the Act permits the United States to elect its response to the transfer of a contract to which it is a party, such
that the government may either waive its
rights under the Act and continue performance, or it may terminate the contract. 41 U.S.C.A. § 15.
15. Bankruptcy O2422.5(4.1), 2441
Bankruptcy court’s discretion to decline to lift or modify the automatic stay so
as to permit a nondebtor party to an executory contract to enforce an ipso facto
clause is limited by the text of the section
of the Bankruptcy Code permitting such a
party to terminate or modify the contract
when applicable law excuses the nondebtor
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from accepting performance from or rendering performance to the trustee or an
assignee; that is, in the case in which a
law proffered as ‘‘applicable’’ under this
section of the Code is determined to apply
to the case, then the stay must be lifted or
modified in such a way that permits the
entitled nondebtor party to exercise its
termination option accordingly.
11
U.S.C.A. §§ 362(d), 365(e)(2)(A).
16. Bankruptcy O2442, 3105.1
Where no assignment or transfer had
occurred or had been attempted within the
meaning of the Anti-Assignment Act, the
bankruptcy court did not abuse its discretion in denying federal power marketing
agency’s motion to modify the automatic
stay retroactively so as to permit termination of its executory contract with Chapter 11 debtor-energy company; no transfer
occurred under the act, as debtor neither
assumed nor attempted to assume the contract, agency conceded there was no assignment in fact, and agency failed to
move for assumption or rejection, and absent a transfer prohibited by the Act, the
Act was not an ‘‘applicable’’ law within the
meaning of the section of the Bankruptcy
Code permitting such a party to terminate
or modify the contract when applicable law
excuses the nondebtor from accepting performance from or rendering performance
to the trustee or an assignee. 11 U.S.C.A.
§§ 362(d), 365(d)(2), (e)(2)(A).

Thomas E. Lauria, White & Case, Miami, FL, Robin E. Phelan (argued), Amy M.
Walters, Frances A. Smith, Haynes &
Boone, Dallas, TX, for Appellee.
Appeal from the United States District
Court for the Northern District of Texas.
Before GARWOOD, SMITH and
DeMOSS, Circuit Judges.
DeMOSS, Circuit Judge:

Jeffrey A. Clair (argued), William Kanter, U.S. Dept. of Justice, Civ. Div., Washington, DC, for Appellant.

Bonneville
Power
Administration
(‘‘BPA’’) appeals the district court’s affirmance of two orders entered by the bankruptcy court. Debtor Mirant Corporation
and related entities filed a petition under
Chapter 11 of the Bankruptcy Code, triggering a dispute between the parties regarding the ability of BPA to terminate an
executory contract for the future purchase
of electric power. On the one hand, the
Bankruptcy Code’s automatic stay, effective upon the filing of a Chapter 11 petition, precludes any act to obtain possession
of or exercise control over property of the
estate. See 11 U.S.C. § 362(a). On the
other hand, in an executory contract related to the future call of energy purchase by
BPA, see generally § 365, the parties
agreed to an ipso facto clause that provided for default and a termination payment
in the event of a bankruptcy filing, see
§ 365(e).1 BPA argues that the Bankruptcy Code (or the ‘‘Code’’) permits it to
terminate the executory contract pursuant
to the contract’s ipso facto clause. See
§ 365(e)(2)(A). The parties now dispute
the priority of the two Chapter 11 provisions: the automatic stay and the termination arguably permitted by the combined effect of the ipso facto clause and
§ 365(e)(2)(A).

See BLACK’S LAW DICTIONARY 847 (8th ed.2004)
(defining ipso facto clause as a ‘‘contract

clause that specifies the consequences of a
party’s bankruptcy’’).

17. Bankruptcy O3102.1
Assumption of an executory contract
must precede assignment. 11 U.S.C.A.
§ 365(f)(2)(A).

1.
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This appeal requires us to address the
intersection of three relevant statutory
provisions: 11 U.S.C. § 362(a) (the automatic bankruptcy stay);
11 U.S.C.
§ 365(e)(2)(A) (permitting a nondebtor
party to an executory contract to terminate or modify such contract when applicable law excuses the nondebtor from accepting or rendering performance to the
trustee or an assignee); and the Anti–Assignment Act (or ‘‘the Act’’), 41 U.S.C.
§ 15 (prohibiting transfer of contracts to
which the United States is a party).
Concluding that the bankruptcy stay
precedes any termination permitted by either the Anti–Assignment Act or the
agreement of the parties, we affirm the
district court’s order declaring BPA to
have violated the automatic stay. Finding
no abuse of discretion in the court’s determination that cause was not shown where
the Anti–Assignment Act is not an applicable law under § 365(e)(2)(A), we affirm
also the denial of BPA’s motion to lift or
modify the stay.
I.
A.

Background

Factual Background

Mirant Corporation is an international
energy company that produces and sells
electricity in the United States and abroad.
Appellee Mirant Americas Energy Marketing, L.P. (‘‘Mirant’’) is a subsidiary of
Mirant Corporation and engages in asset
risk management, including commodities,
energy, and financial product trading.
Mirant is responsible for procuring fuel
and selling power for Mirant Corporation’s
operating facilities.
BPA is a federal power marketing agency within the United States Department of
Energy. BPA was created in 1937 by
2. Mirant Corporation was originally a wholly
owned subsidiary of Southern Company En-
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Congress to market low-cost hydroelectric
power generated by a series of federal
dams along the Columbia River in the
Pacific Northwest. See generally Bonneville Project Act of 1937, 16 U.S.C. § 832.
Originally, BPA marketed the energy produced for the benefit of the public, particularly domestic and rural customers, giving
preference and priority to public bodies
and cooperatives. See § 832c(a). For
some time, surplus in energy production
meant BPA could market freely to all who
desired to purchase in the area. In 1980,
increasing demands upon the supply triggered, in part, Congress’s enactment of
the Pacific Northwest Electric Power
Planning and Conservation Act, 16 U.S.C.
§§ 839–839h, which required BPA to offer
new contracts to its customers. See Aluminum Co. of Am. v. Cent. Lincoln People’s Util. Dist., 467 U.S. 380, 382, 104
S.Ct. 2472, 81 L.Ed.2d 301 (1984). Thereafter, BPA was authorized to acquire additional resources in order to increase the
supply of federal power. See 16 U.S.C.
§ 839d(a)(2). Accordingly, BPA entered
certain contracts related to the marketing
of federal power. See § 832a(f).
BPA and Mirant are parties to the
Western Systems Power Pool Agreement
(the ‘‘WSPPA’’), a contract the parties
agree is standard for electric power sales.
The WSPPA is an umbrella agreement
governing electric power transactions.
Subject to the WSPPA, BPA and Mirant’s
predecessor in interest (Southern Company Energy Marketing, L.P.2) entered two
agreements: (1) the Agreement to Enable
Future Purchases, Sales, and Exchanges
of Power and Other Services No. 99PB–
10588 (the ‘‘Enabling Agreement’’) and (2)
an option contract though which BPA purchased a one-time call option for the future
ergy Marketing.
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purchase of a set amount of firm power
from Mirant over a three-year period commencing in 2004 (the ‘‘Confirmation Agreement’’).
Together, the WSPPA, the Enabling
Agreement, and the Confirmation Agreement (collectively, the ‘‘Agreement’’) form
the sum of the parties’ contractual rights
and obligations.3 Under the terms of the
Agreement, BPA owed no obligation to
exercise its option, and if it did not do so,
the option expired on the strike date provided, December 23, 2003. The parties
agree, and the lower courts noted, that
BPA did not exercise and, in practical
terms, would not have exercised its option
because the option price bargained for in
the Agreement exceeded the market price
of energy during the relevant period of the
Agreement.
The Agreement includes a default provision, or ipso facto clause, that authorizes
BPA to terminate the contract and claim
liquidated damages if Mirant petitioned for
bankruptcy before the option period expired. The Agreement provides that default by the institution of a bankruptcy
proceeding triggers the non-defaulting
party’s ‘‘right to terminate all transactions
between the Parties under this Agreement
upon written notice’’ and the non-defaulting party’s right to a termination payment.
Upon termination, the non-defaulting party may liquidate all transactions with the

debtor and demand a termination payment
equal to the market-based cost of replacing the option contract.4 The Agreement
also provides that all transactions under
the agreement are forward contracts and
that the parties are forward contract merchants as defined by the Bankruptcy Code.
See 11 U.S.C. § 556.
On July 1, 2003, BPA wrote to Mirant
requesting, pursuant to the Agreement,
adequate assurances of Mirant’s ability to
perform. Mirant responded by letter on
July 3, stating its willingness to wire assurance but disputing the reasonable estimate of the amount of assurance. On July
7, Mirant wired to BPA $523,389 as adequate assurance of its ability to perform.
B.

Procedural Background

On July 14, 2003, Mirant Corporation
and 82 of its direct and indirect subsidiaries, including Mirant, filed voluntary Chapter 11 bankruptcy petitions. That day, the
court held a hearing and entered an interim order authorizing the Debtors to comply with the terms of prepetition trading
contracts and to enter into postpetition
trading contracts in the normal course of
business and setting a final hearing for the
entry of a final order of authorization.
The bankruptcy court also approved the
joint administration of the Debtors’ cases.5
Under the Code, Mirant as a debtor
remains in possession of its estate. See 11

3.

Although the parties below disputed the integration of the contracts, some of which
were executory in nature and others of which
were not, the bankruptcy court assumed without deciding that the Confirmation Agreement
was an executory contract and that the three
contracts formed a single agreement. In
their briefings to this Court, both parties treat
the three contracts as an integrated agreement.

termination payment. Because market prices
were lower than the option price of the Agreement during the relevant period, both parties
acknowledged that the Agreement would never have been performed. According to the
bankruptcy court, BPA seeks to declare Mirant’s default and thereby obtain a claim
against Mirant in bankruptcy proceedings for
the amount of the termination payment.

4.

As a practical matter, the bankruptcy court
noted that the peculiar facts of this case mean
the primary dispute between the parties is the

5. The United States Trustee for the Northern
District of Texas appointed three official committees in the jointly administered cases.
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U.S.C. § 1101.6 Mirant continues to conduct its business in the ordinary course.
On July 16, 2003, the bankruptcy court
ordered the parties, specifically including
all governmental units, to comply with the
Code’s automatic stay provision, § 362,
and its provision regarding executory contracts and unexpired leases, § 365 (the
‘‘Order to Comply’’).7 The Order to Comply enjoined BPA from multiple acts affecting Mirant or the debtor estate, including interference in any way with any and
all of the property of any of the Debtors.
The Order to Comply expressed that it
had no effect upon any exceptions to the
automatic stay, based upon any section of
the Bankruptcy Code, or upon the right of
any party to seek relief from the automatic
stay according to § 362(d).
BPA terminated its Confirmation Agreement with Mirant shortly thereafter, and
Mirant characterizes this termination as a
violation of the bankruptcy court’s order
and stay. On July 30, 2003, BPA notified
Mirant in writing that the Chapter 11 petition constituted default under the parties’
Agreement and that accordingly, BPA terminated all transactions with Mirant.
BPA stated that under the terms of the
Agreement, both parties were forward
contract merchants and that the Agreement was a forward contract for purposes
of 11 U.S.C. § 556. BPA also demanded a
termination payment from Mirant under
6. A debtor in possession ‘‘means debtor except when a person that has qualified under
section 322 of this title is serving as trustee in
the case.’’ 11 U.S.C. § 1101.
7. Section 362 provides for automatic stay of,
among other actions, ‘‘any act to obtain possession of property of the estate or of property
from the estate or to exercise control over
property of the estate,’’ 11 U.S.C. § 362(a)(3),
and provides exceptions to the automatic entry of stay, § 362(b).
Section 365 provides for the administration
of contracts, such as the one at issue here,
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the Agreement of $1,085,0408 and set forth
terms for the payment of that amount in
light of the assurance Mirant had already
provided and the amount BPA yet owed
Mirant under the Agreement. BPA requested payment of the remaining amount
allegedly owed by Mirant, $533,026, within
three days of receipt of the July 30 letter.9
In response to BPA’s termination letter
and termination payment demand, Mirant
wrote to BPA on August 7, 2003, challenging BPA’s status as a forward contract
merchant under the Code, describing
BPA’s purported termination of the Agreement as a violation of §§ 362 and 365 of
Chapter 11, and demanding that BPA immediately withdraw its purported termination of the Agreement and perform.
BPA later responded by letter, notifying
Mirant of BPA’s refusal to withdraw the
termination letter.
On August 27, 2003, the bankruptcy
court entered its final authorization order
to Debtors, permitting compliance with
prepetition trading contracts and entrance
into post-petition trading contracts in the
ordinary course of business, providing
credit support for trading contracts, and
authorizing assumption of prepetition trading contracts. This final authorization order contemplated the possible future event
of a creditor, such as BPA, demanding
acceptance or rejection of a trading option
contract.
including the debtor’s assumption or rejection
of such a contract. 11 U.S.C. § 365(a).
8. BPA calculated the termination payment
based upon market quotes for replacement
transactions on July 30, 2003.
9. By its own description, the July 30 letter
constituted a contracting officer’s final decision under 41 U.S.C. § 605, permitting
Mirant to appeal the decision to either the
Department of Energy Contract Board of
Appeals or the United States Court of Federal Claims.
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Before the bankruptcy court, on October
17, 2003, Mirant filed a motion to enforce
the automatic stay and for contempt, arguing (1) that the transmission of BPA’s July
30 termination letter violated the automatic stay, 11 U.S.C. § 362(a), because the act
constituted an attempt to obtain possession
of property of the estate and to exercise
control over the estate; and (2) that BPA,
as an entity of a government agency, cannot be a forward contract merchant under
the Code’s definition (the ‘‘Motion to Enforce’’). BPA responded that under the
Code, it was a forward contract merchant
and that the Anti–Assignment Act, 41
U.S.C. § 15, bars any assignment of the
Agreement, thus permitting BPA’s termination of the Agreement consistent with 11
U.S.C. § 365(e)(2)(A). The bankruptcy
court heard argument on November 12,
2003,10 ruled that BPA had violated the
stay, and offered BPA an option either to
rescind its termination or to return for a
continued hearing on the motion for contempt related to that violation.11
On November 17, 2003, the court entered an order, to which the parties had
agreed in the interim, declaring that BPA
had violated the automatic stay, denying
10. During the hearing, BPA represented that
the only basis for Mirant’s default under the
Agreement was the filing of a bankruptcy
petition.
11. The bankruptcy court also ruled BPA was
not a forward contract merchant. A forward
contract merchant must be a person under
the plain text of the Code. 11 U.S.C.
§ 101(26). The bankruptcy court reasoned
that because a governmental entity is not a
person under the code, see
§§ 101(26),
101(41), BPA could not be a forward contract
merchant. As such, the court concluded,
BPA is not authorized by the Code to enjoy
the exceptions to automatic stay provided to
forward
contract
merchants
under
§§ 362(b)(6) and 556. BPA waived its challenge to the bankruptcy court’s interpretation
of ‘‘forward contract merchant’’ on appeal to
this Court.

the relief sought by BPA, ordering BPA to
rescind its termination of the Confirmation
Agreement, and returning the parties to
the status quo that existed immediately
prior to the delivery of the Termination
Letter (the ‘‘Stay Violation Order’’).12
BPA appealed the Stay Violation Order to
the district court. During this period, other creditors, aside from BPA, filed motions
for modification of the stay and motions to
require Mirant’s assumption and assignment or rejection of various trading contracts, and they received bankruptcy court
rulings on those motions.
On December 5, 2003, BPA filed a motion to modify the automatic stay retroactively to permit termination of the Confirmation Agreement (the ‘‘Motion to Modify
Stay’’). At that time, the option of the
Confirmation Agreement was soon to expire on December 23. The bankruptcy
court held a December 17 hearing on the
motion and responses, and the court subsequently denied the Motion to Modify
Stay. In its memorandum opinion, the
bankruptcy court cited the Ninth Circuit in
holding that (1) the stay applies to prevent
unilateral termination even if a contract is
unassumable and contains a valid ipso fac12. BPA subsequently wrote to counsel for
Mirant, withdrawing its Termination Letter
and reinstating the Confirmation Agreement.
BPA noticed its retention of rights under the
Agreement and applicable law and expressed
that its compliance with the Stay Violation
Order did not constitute waiver of those
rights. The issue of waiver—whether BPA
waived its challenge to the Stay Violation
Order by agreeing to withdraw its termination—was presented to the district court,
which concluded that BPA did not waive its
challenge to the Stay Violation Order because
the bankruptcy court had already ruled that
BPA violated the stay when the court presented BPA the option of either rescission of the
termination letter or continuation on the motion for contempt. Mirant does not argue
BPA waived its ability to challenge the Stay
Violation Order on appeal to this Court.
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to clause and (2) the stay must be modified
before the ipso facto clause may be invoked. See Computer Commc’ns, Inc. v.
Codex Corp. (In re Computer Commc’ns),
824 F.2d 725, 729–30 (9th Cir.1987); 3
COLLIER ON BANKRUPTCY ¶ 365.06[1][f] (15th
ed. rev.2005). The bankruptcy court clarified that its refusal to modify the stay
stemmed from BPA’s failure to make a
sufficient showing of cause as required by
§ 362(d)(1). BPA could not, according to
the court’s holding, show cause in the absence of Mirant’s default and even if the
ipso facto clause could be enforced to trigger default, BPA failed to demonstrate
cause for relief where BPA would suffer no
harm by the continued enforcement of the
stay.
BPA appealed the order denying the
Motion to Modify Stay, and the district
court consolidated BPA’s appeals of the
two bankruptcy court orders. The district
court affirmed the bankruptcy court’s Stay
Violation Order and denial of BPA’s Motion to Modify Stay on August 13, 2004.
BPA timely appealed to this Court.
II.

Discussion

A. Standard of Review
[1–3] We review questions of law, including the interpretation of statutory language, de novo. See, e.g., Fed. Trade
13. ‘‘[T]he legislative history of § 365(a) indicates that Congress intended the term [executory contract] to mean a contract ‘on which
performance remains due to some extent on
both sides.’ ’’ NLRB v. Bildisco & Bildisco,
465 U.S. 513, 522 n. 6, 104 S.Ct. 1188, 79
L.Ed.2d 482 (1984)(quoting H.R.Rep. No. 95–
595, at 347 (1977)), superseded by statute on
other grounds, 11 U.S.C. § 1113 (1984). We
accept the parties’ characterization of the
Agreement and assume, without addressing
the issue, that the Agreement is an executory
contract under Chapter 11.
14. Section 365(e)(1) provides the general
rule,
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Comm’n v. Nat’l Bus. Consultants, Inc.,
376 F.3d 317, 319 (5th Cir.2004); United
States v. Bridges, 894 F.2d 108, 111 (5th
Cir.1990). Our review of a bankruptcy
court’s findings of fact is for clear error.
Zer–Ilan v. Frankford (In re CPDC, Inc.),
337 F.3d 436, 440–41 (5th Cir.2003). ‘‘This
Court may affirm if there are any grounds
in the record to support the judgment,
even if those grounds were not relied upon
by the courts below.’’ Bustamante v. Cueva (In re Cueva), 371 F.3d 232, 236 (5th
Cir.2004) (internal quotation marks omitted).
[4] The bankruptcy court’s denial of a
motion for modification of a stay is reviewed for abuse of discretion. See, e.g.,
Chunn v. Chunn (In re Chunn), 106 F.3d
1239, 1242 (5th Cir.1997).
B. The Parties’ Arguments
[5–7] The parties agree that the Confirmation Agreement here is an executory
contract under the Bankruptcy Code and
that therefore the Code’s provision for executory contracts applies. See 11 U.S.C.
§ 365.13 Generally, § 365(e) of the Code
bars the enforcement of ipso facto clauses
in executory contracts, such as the ipso
facto clause in the Agreement here.
§ 365(e)(1).14 However, an exception to
(1) Notwithstanding a provision in an executory contract or unexpired lease, or in
applicable law, an executory contract or
unexpired lease of the debtor may not be
terminated or modified, and any right or
obligation under such contract or lease may
not be terminated or modified, at any time
after the commencement of the case solely
because of a provision in such contract that
is conditioned on—
TTT
(B) the commencement of a case under this
title TTTT
§ 365(e)(1).
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this general rule appears in subsection
(e)(2)(A),
(2) Paragraph (1) of this subsection does
not apply to an executory contract TTT,
if—

the contract or order transferred, so far
as the United States is concerned.
41 U.S.C. § 15(a).

The Anti–Assignment Act provides,

BPA explains the Act’s application to
this Agreement as follows. BPA argues
that § 365(e)(2)(A) carves out a class of
executory contracts whose ipso facto clauses may be given effect when nonbankruptcy, applicable law renders the contract
unassignable (in the abstract as opposed to
upon a factual showing) to ‘‘the trustee or
an assignee’’ without consent of the nondebtor party. This Agreement is such an
executory contract, according to BPA, because the Anti–Assignment Act excuses
the United States from accepting performance from an assignee. In this vein, BPA
asks this Court to join other circuits that
have held that § 365(e)(2)(A) creates a
hypothetical test, under which a debtor is
precluded from assuming or assigning an
executory contract even if the applicable
law would not bar assignment in the actual
circumstances before the court but does
bar assignment to a hypothetical third party, ‘‘i.e., under the applicable law, could the
government refuse performance from [an
assignee].’’ See In re West Elecs., Inc.,
852 F.2d 79, 83 (3d Cir.1988); see also
Perlman v. Catapult Entm’t, Inc. (In re
Catapult Entm’t, Inc.), 165 F.3d 747, 750
(9th Cir.1999).15

No contract or order, or any interest
therein, shall be transferred by the party to whom such contract or order is
given to any other party, and any such
transfer shall cause the annulment of

BPA asks this Court to hold that under
a hypothetical test, § 365(e)(2) permits automatic termination of the Agreement prior to judicial review and prior to the entry
of automatic stay, or in the alternative,

15. BPA secondarily argues that if the Act
must be applied to the facts, rather than in
the abstract, then the assignment here occurs
as a result of Mirant’s change in status from
prepetition entity to debtor in possession.
But before the bankruptcy court, BPA conceded there was no assignment on this record
from Mirant prepetition to Mirant as debtor
in possession. BPA argued instead that subsection (e)(2)(A)’s text contemplates a hypo-

thetical, rather than actual, test of assignment.
THE COURT: ‘‘[A] debtor is not an assignee when property passes to an estate, not
for tax purposes, not for anything. In fact,
there is no assignee here? Who’s the assignee?’’
COUNSEL FOR BPA: ‘‘Your Honor, there
isn’t one. But that’s what (a)(2) contemplates. It’s a hypothetical test.’’

(A)(i) applicable law excuses a party,
other than the debtor, to such contract
or lease from accepting performance
from or rendering performance to the
trustee or to an assignee of such contract or lease, whether or not such contract or lease prohibits or restricts assignment of rights or delegation of
duties; and
(ii) such party does not consent to such
assumption or assignment TTTT
§ 365(e)(2)(A) (emphasis added).
BPA argues that the subsection (e)(2)(A)
exception applies to this case, permitting
the Agreement’s ipso facto clause to have
effect, terminating the Agreement as of
Mirant’s Chapter 11 filing, and precluding
any review by the bankruptcy court. According to BPA, the exception applies because the Anti–Assignment Act is an ‘‘applicable law’’ under the text of
§ 365(e)(2)(A) that excuses BPA ‘‘from accepting performance from or rendering
performance to the trustee or to an assignee’’ of the Agreement. § 365(e)(2)(A).
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that § 365(e)(2) requires a bankruptcy
court to lift the automatic stay in order for
the ipso facto clause to be enforced. Accordingly, BPA challenges both the bankruptcy court’s entry of automatic stay and
denial of a modification to the stay because
the ipso facto clause and the Anti–Assignment Act permit BPA to terminate the
Agreement automatically upon Mirant’s
Chapter 11 filing prior to any review by or
approval of the bankruptcy court under
§ 365(e)(2)(A).

C.
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Analysis

1. Hypothetical vs. Actual Test

Mirant responds that the automatic stay
provision, § 362(a), is violated by BPA’s
termination of the Agreement, that is,
BPA’s attempt to exercise control of property of the estate without the oversight of
the bankruptcy court. Mirant argues the
bankruptcy court did not abuse its discretion in entering the stay because the stay
is automatic and either the Anti–Assignment Act does not apply because there
was no transfer or, even if the Act does
apply, the stay’s automatic entry precedes
any termination permitted by the combined effect of the Act, § 365(e)(2)(A), and
the ipso facto clause of the Agreement.
Mirant also argues the bankruptcy court
did not err in denying BPA’s motion to
modify the stay because BPA failed to
show the cause required under § 362(d)(1).
In support, Mirant urges this Court to
adopt an actual, or as-applied, analysis to
determine whether the Anti–Assignment
Act applies to this case and to conclude
that it does not (thereby foreclosing termination via the ipso facto clause) because no
assignment occurred here.

We begin by addressing the question
that affects each of the issues raised by
BPA, that is, whether this Circuit adopts
the actual or hypothetical approach to the
text of § 365(e)(2)(A). The hypothetical
test was first announced and adopted in
the sole circuit opinion to address the conjunctive effect of § 365 and the Anti–Assignment Act. West, 852 F.2d at 82. In
West, a divided panel addressed similar
facts and held the bankruptcy court
abused its discretion in denying a lift of
the Chapter 11 stay, which had the effect
of preventing the government from terminating an executory contract under the
two statutes. 852 F.2d at 82. Addressing
§ 365(c),16 as opposed to § 365(e)(2) at issue here, the West majority created a
hypothetical test for the determination of
whether the Anti–Assignment Act was an
‘‘applicable law’’ such that the government
could refuse performance under the Act.
The West majority rejected an as-applied
determination of whether assignment had
occurred under the Act. Id. Concluding
that hypothetically speaking the Anti–Assignment Act was an ‘‘applicable law’’ because it made the contract generally unassignable, the majority in West held that
§ 365(c)(1) foreclosed the debtor’s ability
to assume the contract. Id. at 83. The
majority reasoned:
We think that by including the words
‘‘or the debtor in possession’’ in 11
U.S.C. § 365(c)(1) Congress anticipated
an argument like the one here made
and wanted that section to reflect its

16. Section 365(c) precludes a trustee from
assuming or assigning an executory contract
if ‘‘(1)(A) applicable law excuses a [nondebtor] party TTT to such contract or lease from
accepting performance from or rendering
performance to an entity other than the debtor or the debtor in possession TTT and (B)
such party does not consent to such assump-

tion or assignment.’’ 11 U.S.C. § 365(c)(1).
Although the language of subsections (c)(1)
and (e)(2) of § 365 are similar, they are by no
means parallel overall or identical in effect.
The two are not sufficiently similar that caselaw interpreting the one should be given any
more than informative weight in interpreting
the other.
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judgment that in the context of the assumption and assignment of executory
contracts, a solvent contractor and an
insolvent debtor in possession going
through bankruptcy are materially distinct entities. While the relevant case
law is very sparse, it supports our understanding of the interplay between
TTT § 365(c)(1) and 41 U.S.C. § 15.
Id. (footnote omitted).
In other words, under the Third Circuit’s hypothetical approach, which rested
on language in § 365(c)(1) that does not
appear in § 365(e)(2)(A), a court must ask
whether BPA could refuse to accept performance of the Agreement from any assignee because the Anti–Assignment Act
makes the Agreement unassignable as a
matter of law. If so, then irrelevant is the
fact that the debtor did not actually assign,
intend to assign, or attempt to assign the
contract, and consequently the executory
contract is terminable by its ipso facto
provision under § 365(c). See id.; see also
RCI Tech. Corp. v. Sunterra Corp. (In re
Sunterra Corp.), 361 F.3d 257 (4th Cir.
2004) (addressing § 365(c) and copyright
law); Catapult, 165 F.3d at 747 (addressing § 365(c) and federal patent law); City
of Jamestown v. James Cable Partners,
L.P. (In re James Cable Partners, L.P.),
27 F.3d 534, 537 (11th Cir.1994) (addressing § 365(c) and a municipal ordinance
regarding franchise rights).
In contrast, the West dissent believed
that Congress did not intend for ‘‘a ‘solvent contractor and an insolvent debtor in
possession going through bankruptcy’ [to
be] different entities for the purposes of
the [Anti–Assignment Act].’’ West, 852
F.2d at 84 (Higginbotham, J., dissenting in
part) (citation omitted). Likewise, those
courts that have rejected West ’s hypothetical analysis adopt an actual test to determine a law’s applicability under § 365.
See Summit Inv. & Dev. Corp. v. Leroux,

69 F.3d 608, 613 (1st Cir.1995); see also
Cajun Elec. Members Comm. v. Mabey (In
re Cajun Elec. Power Coop., Inc.), 230
B.R. 693, 705 (Bankr.M.D.La.1999); In re
Lil’ Things, Inc., 220 B.R. 583, 587 (Bankr.
N.D.Tex.1998); Texaco Inc. v. La. Land &
Exploration Co., 136 B.R. 658, 669 (Bankr.
M.D.La.1992) (concluding the West hypothetical test is incorrect for three primary
reasons); In re Hartec Enters., Inc., 117
B.R. 865, 871 (Bankr.W.D.Tex.1990) (stating that the West hypothetical test ‘‘does
not fulfill the purposes of the non-assignment statutes it seeks to enforce, creates
inherent inconsistencies in the language of
TTT the Code, and fails to adequately account for’’ amendments to the Code), vacated by settlement, 130 B.R. 929
(W.D.Tex.1991).
[8] The actual or as-applied determination of whether a law is ‘‘applicable’’ under
§ 365(c) and (e)(2)(A) was first adopted by
the First Circuit. Summit Inv., 69 F.3d
at 613. The actual test requires on a caseby-case basis a showing that the nondebtor
party’s contract will actually be assigned
or that the nondebtor party will in fact be
asked to accept performance from or render performance to a party—including the
trustee—other than the party with whom
it originally contracted. Id. at 612. The
actual test contemplates that in a case
where no assignment has taken place,
§ 365(e)(2)(A)’s exception is not available
and, as such, an ipso facto clause is invalidated. See id.; see also Institut Pasteur
v. Cambridge Biotech Corp., 104 F.3d 489,
493 (1st Cir.1997), abrogated on other
grounds by Hardemon v. City of Boston,
144 F.3d 24 (1st Cir.1998); In re Cardinal
Indus. Inc., 116 B.R. 964, 982 (Bankr.
S.D.Ohio 1990).
Although this Circuit has addressed
§ 365(c)(1), we have yet to address
§ 365(e) or to name the test we apply to
the determination of whether a nonbank-
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ruptcy law applies under either § 365(c)(1)
or § 365(e)(2)(A). See Stumpf v. McGee
(In re O’Connor), 258 F.3d 392, 402 (5th
Cir.2001); Pension Benefit Guar. Corp. v.
Braniff Airways, Inc. (In re Braniff Airways, Inc.), 700 F.2d 935, 943 (5th Cir.
1983). Review of this Circuit’s law, however, reveals that our adoption today of the
actual test, in resolving the availability of
§ 365(e)(2)(A)’s exception, is consistent
with prior caselaw. In O’Connor, a panel
of this Court determined that a Louisiana
statute regarding partnership was an applicable law under § 365(c) and engaged in
an as-applied analysis to determine whether an exception to the general rule applied
to the case at hand to permit the assumption of the executory contract. 258 F.3d at
403–04 (concluding that the exception was
not applicable and declaring the contract
unassumable). In Braniff, a nondebtor
objected to the district court’s order that
authorized the debtor in possession to assign its lease agreements with the United
States for use of space at Washington National Airport to a different airline under
the version of § 365(c) that existed prior to
the 1984 amendment. 700 F.2d at 942.
Reversing the district court and prohibiting the assignment of the lease, the panel
concluded that the broad language of
§ 365(c) was not limited in application
solely to personal service contracts. Id. at
943. The Braniff court held that the Code
of the District of Columbia and a federal
regulation enacted pursuant to that Code
were ‘‘applicable law’’ under § 365(c),

which prevented the lease’s assignment because, in fact, the assignment had been
attempted and ordered by the district
court and the assignee airline had not been
approved to perform by the agency vested
with the authority for such approval. Id.
at 942–43. Braniff did not address the
hypothetical approach; indeed, the split
between actual and hypothetical approaches had not yet emerged nor had any
court yet approved a hypothetical approach to the determination of whether a
law is applicable. Instead, Braniff addressed the language of § 365(c) prior to
its amendment in 1984. However, the preamendment language of § 365(c) more
closely tracks the current language of
§ 365(e)(2)(A) than it does the current
form of § 365(c).17 Thus, the approach
taken in Braniff informs our approach to
§ 365(e)(2)(A) on this record, even in light
of the statutory amendment to § 365(c)
and the post-amendment development of a
split between the hypothetical and actual
tests.

17. ‘‘Before the 1984 amendment, the pivotal
language in section § 365(c) read precisely
like the current version of section 365(e)(2);
that is, it adverted to the ‘applicable law excus[ing] a party, other than the debtor, to
such contract or lease from accepting performance from or rendering performance to
the trustee or to an assignee of such contract
or lease TTTT’ ’’ Summit Inv., 69 F.3d at 613
(alteration in original). In 1984, Congress
made no change to the statute we address

today, § 365(e)(2)(A), and with respect to
§ 365(c), it replaced the phrase ‘‘to the trustee or to an assignee of such contract or
lease’’ that still appears in § 365(e)(2)(A) with
the phrase ‘‘to an entity other than the debtor
or debtor in possession.’’ See Leasehold
Management Bankruptcy Amendments Act of
1983, Pub.L. No. 98–353, § 362, 98 Stat. 333,
361 (July 10, 1984); see also Summit Inv., 69
F.3d at 613.

The plain text of § 365(e)(2)(A) requires
an actual test for determining whether a
law is ‘‘applicable’’ under the exception,
permitting enforcement of an ipso facto
clause. According to the statute’s plain
language, an executory contract’s ipso facto clause may be enforced if ‘‘applicable
law excuses a [nondebtor] party TTT from
accepting performance from or rendering
performance TTT to an assignee of such
contract’’ and that non-debtor party does
not consent to ‘‘such assumption or assign-
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ment.’’ 11 U.S.C. § 365(e)(2)(A). Congress might have chosen the exception to
apply if any law prohibited the assignment,
but instead Congress tethered the exception to ‘‘applicable’’ law that ‘‘excuses a
party.’’ It is axiomatic that an applicable
law must apply to a set of circumstances;
BPA creates smoke and erects mirrors
when it argues that a contract not assignable as a matter of law, even if no such
assignment existed in fact and no excuse
existed in fact for the nondebtor party to
refuse acceptance or performance in a particular situation, satisfies the language
chosen by Congress in drafting the
§ 365(e)(2)(A) exception. The law that releases a nondebtor from the general rule
foreclosing the enforcement of an ipso facto clause must apply to something and
must excuse the nondebtor from some specific performance or acceptance, see
§ 365(e)(2)(A); thus, if the debtor demonstrates that no application exists or that no
excuse obtains on a given record, then the
congressional language announces such a
circumstance is material, making the
§ 365(e)(2)(A) exception unavailable. The
applicability
of
the
law
under
§ 365(e)(2)(A) is determined not in the abstract but on the record at hand. See
Cajun Elec., 230 B.R. at 705; Lil’ Things,
220 B.R. at 587; Texaco, 136 B.R. at 669;
Cardinal Indus., 116 B.R. at 974–75.
That applicability is determined based
upon the case is supported also by the
congressional choice to structure the exception as a two-part test, the second portion of which requires a fact-based showing. See 11 U.S.C. § 365(e)(2)(A)(i)-(ii).
Subsection
(ii)
provides
that
the
§ 365(e)(2)(A) exception lies only where
‘‘such [nondebtor] party does not consent
to such assumption or assignment.’’
§ 365(e)(2)(A)(ii). The combination of the
plain text and the overall structure of the
test that must be met in order for the
exception to arise communicates that Con-

gress intended § 365(e)(2)(A) to apply to a
given factual situation rather than to a
class of executory contracts as BPA urges.
BPA argues that the use of the adjective ‘‘such’’ merely refers to the assumption and assignment provided in the preceding subsection and does not demand
that Congress intended an actual test
would determine the exception’s availability. We are not persuaded that standing
alone, Congress’s use of the adjective
‘‘such’’ to modify ‘‘assignment’’ in
§ 365(e)(2)(A)(ii) mandates the use of an
actual test. The modifier ‘‘such’’ references the assignments provided in the preceding subsection and does not, on its own,
require an as-applied approach to the determination of whether a law applies to
permit an ipso facto clause’s enforcement.
However, in combination with the other
factors that demand a case-by-case inquiry
into whether a nonbankruptcy law applies
to permit termination by ipso facto clause,
we cannot agree with so broad an analysis
as permitted by the entirely theoretical
approach countenanced by those courts
adopting the hypothetical approach.
Finally, the plain text of the law proffered by BPA as applicable here, the Anti–
Assignment Act, cuts against the broad
application advanced by BPA. In theory,
a law of such general applicability might
exist to merit application in most if not all
circumstances under § 365(e)(2)(A), but
the Anti–Assignment Act is, by its own
terms, not so broadly applicable. Subsection (a) of the Act provides a general rule
for annulment of a public contract upon a
transfer by a party other than the United
States. 41 U.S.C. § 15(a). Subsection (b),
though, limits the application of the general rule, and the limitation applies on the
basis of specific facts. ‘‘The provisions of
subsection (a) of this section shall not apply in any case in which the moneys due
or to become due from the United States
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TTT under a contract providing for payments aggregating $1,000 or more, are
assigned to a bank, trust company, or other financing institution’’ given other factbased circumstances. § 15(b) (emphasis
added). Both the text of the Anti–Assignment Act and the text of § 365(e)(2)(A)
require a case-by-case inquiry into the application of the Act to the executory contract or lease at issue in the bankruptcy
proceeding. As such, we hold that with
respect to § 365(e)(2)(A) and the Anti–
Assignment Act, the actual test must be
used to determine the Act’s applicability to
a given case.18 When the law to be applied
to a § 365(e)(2)(A) determination cannot
apply to the case and the record before the
bankruptcy court in fact or law, then
§ 365(e)(2)(A)’s exception cannot give effect to an ipso facto clause.
2.

Automatic Stay

Given that the actual test applies based
upon the plain language of § 365(e)(2)(A),
we next conclude that the automatic stay
must precede any enforcement of an ipso
facto clause ultimately permitted by a
bankruptcy court under § 365(e)(2)(A).
[9, 10] Section 362 provides for an automatic but not permanent stay against
‘‘any act to obtain possession of property
of the estate’’ from which a party may seek
relief ‘‘for cause, including the lack of adequate protection of an interest in property.’’ 11 U.S.C. § 362(a)(3), (d)(1); Cueva,
371 F.3d at 236; see also Computer
Commc’ns, 824 F.2d at 729. The Code
itself requires that the stay’s effect be
18. Although we join the First Circuit in requiring an actual test to determine whether a
law applies under § 365(e)(2)(A), we do not
entirely join its reasoning. See Summit Inv.,
69
F.3d
at
612–14.
Interpreting
§ 365(e)(2)(A), the First Circuit found that the
statute’s plain text permitted both the actual
and hypothetical tests and adopted the actual
test on the basis of legislative history and a
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automatically triggered upon the filing of a
petition for bankruptcy. See § 362(a);
Cueva, 371 F.3d at 236. Section 541(c)(1)
provides that a debtor’s estate includes the
debtor’s interest in property that becomes
property of the estate ‘‘notwithstanding
any provision in an agreement, transfer
instrument, or applicable nonbankruptcy
law’’ that is conditioned upon the commencement of a bankruptcy case.
§ 541(c)(1). Recently, Chief Judge Jones
explained the principle at issue,
Sweeping all of the debtor’s property
into the bankruptcy estate created at
filing is the means by which the Code
achieves effective and equitable bankruptcy administration. Only through a
comprehensive administration of the
debtor’s property, wherever located and
by whomever controlled, can the court
shield the property from creditors’ unauthorized grasp; prevent harassment of
debtors; and ultimately ensure equal
distribution among creditors.
Burgess v. Sikes (In re Burgess), No. 04–
30189, 438 F.3d 493, 2006 WL 205043, at
*15 (5th Cir. Jan. 27, 2006) (Jones, C.J.,
dissenting).
[11] Furthermore, this Court has recognized the automatic stay’s broad application and noted that such breadth reflects a
congressional intent that courts will presume protection of property when faced
with uncertainty or ambiguity. Brown v.
Chesnut (In re Chesnut), 422 F.3d 298, 303
(5th Cir.2005). Likewise, the bankruptcy
court’s discretion to grant a modification
determination that no assignment existed
when prepetition debtors became debtors in
possession under the Bankruptcy Code. Id.
at 612–13. Instead, Congress’s choice to trigger § 365(e)(2)(A)’s exception upon the application of a law to a particular case dictates
that an abstract approach should not be read
into the statute.
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or lift of the automatic stay is broad. Cueva, 371 F.3d at 236.
[12] Here, Mirant’s interest in the
Agreement, even if it were ultimately terminable, became property of the estate
upon Mirant’s filing on July 14, 2003. Accordingly, the Agreement was subject to
review by the bankruptcy court, and a
party with an interest in an executory
contract or lease must come before the
bankruptcy court to move for a modification or lift of the stay under § 362(d) in
order to effect the terms of an ipso facto
clause under § 365(e)(2)(A).
[13] The Bankruptcy Code, which
must be read and must function as a
whole, demands this conclusion. The
Ninth Circuit has noted three compelling
reasons to read the Code in this manner.
See Computer Commc’ns, 824 F.2d at 730
(citing Wegner Farms Co. v. Merchants
Bonding Co. (In re Wegner Farms Co.), 49
B.R. 440, 444 (Bankr.N.D.Iowa 1985)).
First, § 362(b) provides particular exceptions to the entry of automatic stay, but no
exception is provided in the case of executory contracts. Id.; see also 11 U.S.C.
§ 362(b).
Second, ‘‘elsewhere in the
[Bankruptcy Code], Congress expressly
overrode the stay provision but did not do
so in § 365; and finally TTT not exempting
this brand of executory contracts is consistent with the purposes and policies underlying the staying of actions against a debtor postpetition.’’ Computer Commc’ns,
824 F.2d at 730–31 (internal quotation
marks omitted).
[14] Moreover, on this record, the interplay of the Bankruptcy Code and the
Anti–Assignment Act in particular comports with the conclusion that the automatic stay must precede any termination permitted by an ipso facto clause and
§ 365(e)(2)(A). While the Bankruptcy
Code and this Court’s caselaw interpreting

it require that the initiation of the broad
automatic stay is immediate upon filing,
such automatic triggering is absent from
the text of the Anti–Assignment Act and
caselaw interpreting the Act. According
to BPA, the termination permitted by
§ 365(e)(2)(A) and the ipso facto clause of
the Agreement here is automatic upon
Mirant’s filing for relief under the Bankruptcy Code and precedes the entry of
automatic stay. We disagree. The Anti–
Assignment Act, instead, provides the government with an option to rescind its contracts upon transfer. The Anti–Assignment Act permits the United States to
elect its response to the transfer of a
contract to which it is a party. The United States may either waive its rights under the Act and continue performance, or
it may terminate the contract. See Tuftco
Corp. v. United States, 222 Ct.Cl. 277, 614
F.2d 740, 744 (1980) (permitting the United States to waive the Anti–Assignment
Act’s prohibition of transfer where the
government was aware of, assented in
writing to, and recognized the assignment); see also NRG Co. v. United States,
31 Fed.Cl. 659, 661 (1994). Thus, the Act
does not provide for automatic recision of
the public contract upon transfer; annulment of the contract at issue requires a
response by the United States. The Anti–
Assignment Act, and its effect on a given
executory contract, may be raised by the
government after the entry of a bankruptcy court’s automatic stay under, at a minimum, the provision for stay modification.
See 11 U.S.C. § 362(d).
Accordingly, the automatic stay prohibited BPA from terminating the Agreement.
Even when § 365(e)(2)(A) will ultimately
permit a nondebtor party to terminate an
executory contract by virtue of the combined effect of § 365(e)(2)(A), applicable
law, and an ipso facto clause, the nondebtor party must seek relief from the stay
before the bankruptcy court under
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§ 362(d). Therefore, we affirm the bankruptcy court’s Stay Violation Order.
3. The Denial of Modification to Stay
We next address BPA’s contention that
the lower courts erred in failing to lift or
modify the stay under § 362(d)(1). Based
upon our conclusion that the Anti–Assignment Act has no application on this record,
we cannot say the bankruptcy court
abused its discretion in denying BPA’s Motion to Modify Stay. The bankruptcy
court denied BPA’s motion because the
court concluded that BPA failed to show
cause for relief from stay under
§ 362(d)(1), although a portion of the
court’s conclusion also necessarily rested
upon the legal determination that the
Anti–Assignment Act is not an applicable
law under § 365(c)(1) or (e)(2)(A).
[15] The Bankruptcy Code does not
precisely define ‘‘cause’’ under § 362(d)(1),
and in the past we have noted that this
lack of definition affords ‘‘flexibility to the
bankruptcy courts.’’ Little Creek Dev. Co.
v. Commonwealth Mortgage Corp. (In re
Little Creek Dev. Co.), 779 F.2d 1068, 1072
(5th Cir.1986) (explaining that lack of good
faith is sufficient for ‘‘cause’’ and discussing the inherent balancing required for the
court’s determination of whether a stay
should be lifted under § 362(d)). Mirant
argues that a contractual right to terminate does not constitute sufficient cause to
grant relief from the automatic stay. See
Elder–Beerman Stores Corp. v. Thomasville Furniture Indus. Inc. (In re Elder–
Beerman Stores Corp.), 195 B.R. 1019,
1023 (Bankr.S.D.Ohio 1996). The exception provided by § 365(e)(2)(A) discredits
19. We have previously recognized that in
Chapter 11 proceedings, an executory contract might be neither assumed, rejected, nor
assigned and that in such a circumstance, the
contract would ride through the proceedings,
leaving the nondebtor’s claim to survive the
bankruptcy. Century Indem. Co. v. NGC Set-
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such a broad understanding of the limits
on a potential relief from stay, and a bankruptcy court’s discretion is not so broad as
Mirant argues. Although the district
court did not abuse its discretion here to
deny the stay’s modification, on a record
differing in fact, procedure, or both, a
bankruptcy court’s discretion is limited by
the text of § 365(e)(2)(A), that is, in the
case in which a law proffered as applicable
under § 365(e)(2)(A) is determined to apply to the case, then the stay must be
lifted or modified in such a way that permits the entitled nondebtor party to exercise its termination option accordingly.
[16, 17] Here, BPA has not demonstrated cause because the Anti–Assignment Act is not an applicable law on this
record because here there has been no
transfer. In order for the Act to apply to
this case, it must be said that the Agreement was ‘‘transferred’’ within the meaning of the Act. See 41 U.S.C. § 15. The
caselaw, however, does not support BPA’s
reading of transfer under the Act. On this
record, the Anti–Assignment Act cannot
apply because no assignment, which would
be prohibited by the Act, occurred between prepetition debtor and debtor in
possession for three salient reasons.
First, Mirant never affirmatively assumed
or rejected the Agreement. See 11 U.S.C.
§ 365(a).19 According to § 365(f)(2)(A),
assumption must precede assignment. See
§ 365(f)(2)(A); see also Cinicola v. Scharffenberger, 248 F.3d 110, 120 (3d Cir.2001).
Here, Mirant did not assume the Agreement. Second, BPA might have moved
under § 365(d)(2)20 for the court to order
tlement Trust (In re Nat’l Gypsum Co.), 208
F.3d 498, 504 n. 4 (5th Cir.2000).
20. Section 365(d)(2) vested BPA with the procedure to demand Mirant’s action with respect to the Agreement. ‘‘[T]he court, on the
request of any party to such contract or lease,
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Mirant to determine, within time constraints, whether it would assume or reject
the Agreement. But BPA never so moved
the court, nor did it make any effort apparent on the record (other than the letter,
sent to Mirant, unilaterally terminating
the Agreement) to either the bankruptcy
court or with opposing counsel to resolve
the question of assumption or rejection.
Finally, BPA conceded to the bankruptcy
court that there was no assignee in fact.
On such a record, no transfer—prohibited
by the Anti–Assignment Act—has occurred or even been attempted, and therefore the Act is not an applicable law.
The parties dispute whether, as a matter
of law, a transfer or assignment occurs as
a result of the change in status from prepetition debtor to debtor in possession. If
the change in the status produces a transfer of the executory contract, then according to BPA, the Anti–Assignment Act applies. If the change in status is nominal
only and there is no transfer or assignment as a matter of law, then, as Mirant
argues, the Anti–Assignment Act may
have no applicability in the absence of a
transfer. See 41 U.S.C. § 15 (providing
that ‘‘any such transfer shall cause the
annulment of the contract or order transmay order the trustee to determine within a
specified period of time whether to assume or
reject such contract or lease.’’ § 365(d)(2).
This statutory provision, as the bankruptcy
court noted, offered BPA the means to obtain
the information it needed, whether Mirant
would assume or reject the Agreement after
filing for bankruptcy, and in the time in
which BPA urged that an answer was needed.
21. Though other courts have concluded no
assignment exists with respect to an executory
contract or lease as a result of the change in
status between a prepetition debtor and a
debtor in possession, see Summit Inv., 69 F.3d
at 613–14 (discussing Bildisco, 465 U.S. at
528, 104 S.Ct. 1188); United States v. Gerth,
991 F.2d 1428 (8th Cir.1993), we cannot
agree that the Supreme Court has conclusively resolved this question. Instead, in Bildisco,

ferred, so far as the United States is concerned’’). We need not, on this record,
resolve this res nova question.21 We hold
only what this record permits, that is, no
transfer occurs under the Anti–Assignment Act where the debtor neither assumes nor attempts to assume the executory contract, the nondebtor concedes
there is no assignment in fact, and the
nondebtor, seeking to invoke the combined
effect of the Anti–Assignment Act and
§ 365(e)(2)(A), fails to move for assumption or rejection under § 365(d)(2). In
such a circumstance, where no party has
moved to assume the executory contract
before the bankruptcy court, no assignment occurs between prepetition debtor
and debtor in possession with respect to
the
Anti–Assignment
Act
and
§ 365(e)(2)(A).
III.

Conclusion

For the foregoing reasons, the bankruptcy court correctly determined that a
Chapter 11 automatic stay must precede
the enforcement of any eventual right a
nondebtor may have to terminate an executory contract under § 365(e)(2)(A). Accordingly, we affirm the bankruptcy
the Court merely stated, ‘‘[f]or our purposes,
it is sensible to view the debtor-in-possession
as the same ‘entity’ which existed before the
filing of the bankruptcy petition, but empowered by virtue of the Bankruptcy Code to deal
with its contracts and property in a manner it
could not have done absent the bankruptcy
filing.’’ 465 U.S. at 528, 104 S.Ct. 1188.
That ‘‘sensible view,’’ necessary only for the
purposes of that case, does not support in all
cases the proposition that no assignment or
transfer occurs as a matter of law between
prepetition debtor and debtor in possession.
Accordingly, neither the Supreme Court nor
this Circuit has resolved the argument presented by BPA that rights obtained in bankruptcy require that a debtor in possession be
treated as a distinct legal entity from a prepetition debtor.
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court’s Stay Violation Order. Also, the
bankruptcy court did not abuse its discretion to deny modification or lift of stay
where no assignment or transfer had occurred or been attempted. On such a
record, the Anti–Assignment Act is not an
applicable law under § 365(e)(2)(A).
AFFIRMED.

,
UNITED STATES of America,
Plaintiff–Appellee,
v.
Gregory Wayne WOODS, Defendant–
Appellant.
No. 04–11058.
United States Court of Appeals,
Fifth Circuit.
Feb. 13, 2006.
Background: Defendant was convicted by
guilty plea in the United States District
Court for the Northern District of Texas,
John H. McBryde, J., of bank fraud, and
defendant appealed sentence.
Holdings: The Court of Appeals, W. Eugene Davis, Circuit Judge, held that:
(1) fact that defendant was sentenced at
top of guidelines-determined range
was insufficient to establish that district court’s Sixth Amendment error
under Booker was harmless beyond a
reasonable doubt, and
(2) district court’s order that defendant’s
federal sentence run consecutively with
any sentence imposed in defendant’s
pending state criminal proceedings was
insufficient to demonstrate that court’s
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Sixth Amendment Booker error was
harmless.
Vacated and remanded for resentencing.
1. Criminal Law O1177, 1181.5(8)
When a Sixth Amendment claim under Booker is preserved in the district
court by an objection, an appellate court
will ordinarily vacate the sentence and remand, unless the court can say the error is
harmless. U.S.C.A. Const.Amend. 6; Fed.
Rules Cr.Proc.Rule 52(a), 18 U.S.C.A.
2. Criminal Law O1163(1)
To satisfy the harmless error standard, the government must bear the burden of demonstrating that the error was
harmless by demonstrating beyond a reasonable doubt that the federal constitutional error of which the defendant complains
did not contribute to the sentence that he
received. Fed.Rules Cr.Proc.Rule 52(a),
18 U.S.C.A.
3. Criminal Law O1166(1)
Fact that defendant was sentenced at
top of guidelines-determined range for
crime of bank fraud was insufficient to
establish that district court’s Sixth Amendment error under Booker was harmless
beyond a reasonable doubt. U.S.C.A.
Const.Amend. 6; 18 U.S.C.A. § 1344; Fed.
Rules Cr.Proc.Rule 52, 18 U.S.C.A.
4. Criminal Law O1035(1)
When a defendant fails to preserve
Booker error with an objection in the district court, the sentence imposed is reviewed for plain error, and the burden is
on the defendant to demonstrate a probability sufficient to undermine confidence in
the outcome.
5. Criminal Law O1163(1)
When reviewing for harmless error,
the Government bears the burden of proving beyond a reasonable doubt that the
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We conclude that the reduction in Picard’s
payments on the twenty-fifth anniversary of
his date of hire did not convert his disability
pension into a retirement pension. Because
Picard’s benefits were determined neither by
reference to his age nor his length of service,
his recalculated benefits remain excludable
from income under I.R.C. § 104(a)(1).
REVERSED.

,
In re CATAPULT ENTERTAINMENT,
INC., a California corporation, aka
Storm Systems, Debtor.
Stephen Perlman, Appellant,
v.
Catapult Entertainment, Inc., a
California corporation, aka
Storm Systems, Appellee.
No. 97–16707.
United States Court of Appeals,
Ninth Circuit.
Argued and Submitted Nov. 6, 1998.
Decided Jan. 28, 1999.

Chapter 11 debtor moved to assume patent licenses as part of its reorganization plan,
and licensor objected. The Bankruptcy Court
granted debtor’s motion and approved plan.
On appeal, the United States District Court
for the Northern District of California, William A. Ingram, J., affirmed. Licensor appealed. The Court of Appeals, Fletcher, Circuit Judge, held that: (1) debtor-in-possession
(DIP) may not assume executory contract
over nondebtor’s objection if applicable law
would bar assignment to hypothetical third
party, even where DIP has no intention of
assigning contract in question to any such
third party, and (2) federal patent law made
nonexclusive patent licenses personal and
nondelegable, thus barring debtor from as-
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suming patent licenses without licensor’s consent.
Reversed.

1. Bankruptcy O3105.1
Debtor-in-possession (DIP) may not assume executory contract over nondebtor’s
objection if applicable law would bar assignment to hypothetical third party, even where
DIP has no intention of assigning contract in
question to any such third party. Bankr.
Code, 11 U.S.C.A. § 365(c)(1).
2. Bankruptcy O3105.1
Federal patent law constitutes ‘‘applicable law’’ within meaning of Bankruptcy Code
provision barring debtor-in-possession (DIP)
from assuming executory contract without
nondebtor’s consent where applicable law
precludes assignment of contract to a third
party. Bankr.Code, 11 U.S.C.A. § 365(c).
See publication Words and Phrases
for other judicial constructions and definitions.

3. Patents O213
Nonexclusive patent licenses are personal and assignable only with consent of the
licensor.
4. Bankruptcy O3105.1
Bankruptcy Code assumption of contracts provision, barring assumption of executory contract without nondebtor’s consent
where applicable law precludes assignment of
contract to a third party, barred licensee, in
its capacity as Chapter 11 debtor-in-possession, from assuming patent licenses without
licensor’s consent, since federal patent law
made nonexclusive patent licenses personal
and nondelegable. Bankr.Code, 11 U.S.C.A.
§ 365(c)(1).
5. Statutes O208
Court should interpret a statute, if possible, so as to minimize discord among related
provisions.
6. Bankruptcy O3105.1
In determining whether ‘‘applicable law’’
bars assumption of executory contract, court
must ask why the ‘‘applicable law’’ prohibits
assignment, and assumption will be barred

65

748

165 FEDERAL REPORTER, 3d SERIES

only if the law prohibits assignment on the
rationale that identity of the contracting party is material to the agreement. Bankr.
Code, 11 U.S.C.A. § 365(c)(1), (f)(1).
7. Patents O213
Federal law principle against the assignability of nonexclusive patent licenses is rooted in personal nature of nonexclusive license,
to extent that the identity of a licensee may
matter a great deal to a licensor.
8. Statutes O217.4
Absent any ambiguity in plain statutory
language, courts need not resort to legislative history, and court will depart from this
rule, if at all, only where legislative history
clearly indicates that Congress meant something other than what it said.
9. Bankruptcy O3105.1
House committee report could not be
relied upon as legislative intent overriding
plain meaning analysis of Bankruptcy Code
provision governing assumption of executory
contracts, since report related to a different
proposed bill, predated enactment of relevant
subsection by several years, and expressed at
most the thoughts of only one committee in
the House.
Bankr.Code, 11 U.S.C.A.
§ 365(c)
10. Statutes O184
Policy arguments cannot displace plain
language of statute.

Appeal from the United States District
Court for the Northern District of California
William A. Ingram, District Judge, Presiding. D.C. No. CV–97–20016 WAI.
Before: FLETCHER and TASHIMA,
Circuit Judges, and BRYAN,* District
Judge.
FLETCHER, Circuit Judge:
Appellant Stephen Perlman (‘‘Perlman’’) licensed certain patents to appellee Catapult
Entertainment, Inc. (‘‘Catapult’’). He now
seeks to bar Catapult, which has since become a Chapter 11 debtor in possession, from
assuming the patent licenses as part of its
reorganization plan. Notwithstanding Perlman’s objections, the bankruptcy court approved the assumption of the licenses and
confirmed the reorganization plan. The district court affirmed the bankruptcy court on
intermediate appeal. Perlman appeals that
decision. We are called upon to determine
whether, in light of § 365(c)(1) of the Bankruptcy Code, a Chapter 11 debtor in possession may assume certain nonexclusive patent
licenses over a licensor’s objection. We conclude that the bankruptcy court erred in
permitting the debtor in possession to assume the patent licenses in question.
I.

11. Bankruptcy O3105.1
Where applicable nonbankruptcy law
makes executory contract nonassignable because identity of the nondebtor party is material, debtor-in-possession (DIP) may not
assume the contract absent consent of the
nondebtor party. Bankr.Code, 11 U.S.C.A.
§ 365(c)(1).

Catapult, a California corporation, was
formed in 1994 to create an online gaming
network for 16–bit console videogames.
That same year, Catapult entered into two
license agreements with Perlman, wherein
Perlman granted to Catapult the right to
exploit certain relevant technologies, including patents and patent applications.

Randy Michelson, McCutchen, Doyle,
Brown & Enersen, San Francisco, California,
for the appellant.

In October 1996, Catapult filed for reorganization under Chapter 11 of the Bankruptcy
Code. Shortly before the filing of the bankruptcy petition, Catapult entered into a
merger agreement with Mpath Interactive,
Inc. (‘‘Mpath’’). This agreement contemplated the filing of the bankruptcy petition, fol-

John Walshe Murray, Murray & Murray,
Palo Alto, California, for the appellee.
* Honorable Robert J. Bryan, United States District
Judge for the Western District of Washington,

sitting by designation.
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lowed by a reorganization via a ‘‘reverse
triangular merger’’ involving Mpath, MPCAT
Acquisition Corporation (‘‘MPCAT’’), and
Catapult. Under the terms of the merger
agreement, MPCAT (a wholly-owned subsidiary of Mpath created for this transaction)
would merge into Catapult, leaving Catapult
as the surviving entity. When the dust
cleared, Catapult’s creditors and equity holders would have received approximately $14
million in cash, notes, and securities; Catapult, in turn, would have become a whollyowned subsidiary of Mpath. The relevant
third party creditors and equity holders accepted Catapult’s reorganization plan by the
majorities required by the Bankruptcy Code.
On October 24, 1996, as part of the reorganization plan, Catapult filed a motion with
the bankruptcy court seeking to assume
some 140 executory contracts and leases, including the Perlman licenses. Over Perlman’s objection, the bankruptcy court
granted Catapult’s motion and approved the
reorganization plan. The district court subsequently affirmed the bankruptcy court.
This appeal followed. We have jurisdiction
pursuant to 28 U.S.C. § 158(d) and, because
the relevant facts are undisputed, review
the orders below de novo. See Everex Sys.
v. Cadtrak Corp. (In re CFLC, Inc.), 89
F.3d 673, 675 (9th Cir.1996).
II.
Section 365 of the Bankruptcy Code gives
a trustee in bankruptcy (or, in a Chapter 11
case, the debtor in possession) the authority
to assume, assign, or reject the executory
contracts and unexpired leases of the debtor,
notwithstanding any contrary provisions appearing in such contracts or leases. See 11
U.S.C. § 365(a) & (f). This extraordinary
authority, however, is not absolute. Section
365(c)(1) provides that, notwithstanding the
general policy set out in § 365(a):
1.

Perlman also contends that, even if Catapult
were entitled to assume the Perlman licenses,
§ 365(c)(1) also prohibits the assignment of the
Perlman licenses to Mpath, accomplished by Catapult here through the contemplated Catapult–
MPCAT–Mpath reverse triangular merger. Because we conclude that § 365(c)(1) bars Catapult
from assuming the Perlman licenses, we express
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(c) The trustee may not assume or assign
any executory contract or unexpired lease
of the debtor, whether or not such contract
or lease prohibits or restricts assignment
of rights or delegation of duties, if
(1)(A) applicable law excuses a party,
other than the debtor, to such contract
or lease from accepting performance
from or rendering performance to an
entity other than the debtor or the debtor in possession, whether or not such
contract or lease prohibits or restricts
assignment of rights or delegation of
duties; and
(B) such party does not consent to such
assumption or assignmentTTTT
11 U.S.C. § 365(c). Our task, simply put, is
to apply this statutory language to the facts
at hand and determine whether it prohibits
Catapult, as the debtor in possession, from
assuming the Perlman licenses without Perlman’s consent.1
[1] While simply put, our task is not so
easily resolved; the proper interpretation of
§ 365(c)(1) has been the subject of considerable disagreement among courts and commentators. On one side are those who adhere to
the plain statutory language, which establishes a so-called ‘‘hypothetical test’’ to govern the assumption of executory contracts.
See In re James Cable Partners, 27 F.3d 534,
537
(11th
Cir.1994)
(characterizing
§ 365(c)(1)(A) as posing ‘‘a hypothetical question’’); In re West Elec., Inc., 852 F.2d 79, 83
(3d Cir.1988) (same); In re Catron, 158 B.R.
629, 633–38 (E.D.Va.1993) (same), aff’d without op., 25 F.3d 1038 (4th Cir.1994). On the
other side are those that forsake the statutory language in favor of an ‘‘actual test’’ that,
in their view, better accomplishes the intent
of Congress. See Institut Pasteur v. Cambridge Biotech Corp., 104 F.3d 489, 493 (1st
Cir.) (rejecting the hypothetical test in favor
of the actual test), cert. denied, ––– U.S.
––––, 117 S.Ct. 2511, 138 L.Ed.2d 1014
(1997).2 Although we have on two occasions
no opinion regarding whether the merger transaction contemplated by Catapult would have resulted in a prohibited ‘‘assignment’’ within the
meaning of § 365(c)(1).
2.

The weight of lower court authority appears to
favor the ‘‘actual test.’’ See, e.g., Texaco Inc. v.
Louisiana Land and Expl. Co., 136 B.R. 658,
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declined to choose between these competing
visions, see Worthington v. General Motors
Corp. (In re Claremont Acquisition Corp.),
113 F.3d 1029, 1032 (9th Cir.1997); Everex,
89 F.3d at 676–77, today we hold that we are
bound by the plain terms of the statute and
join the Third and Eleventh Circuits in
adopting the ‘‘hypothetical test.’’
III.
We begin, as we must, with the statutory
language. See Connecticut Nat’l Bank v.
Germain, 503 U.S. 249, 253–54, 112 S.Ct.
1146, 117 L.Ed.2d 391 (1992) (noting that the
statutory language is the ‘‘cardinal canon’’ to
be addressed ‘‘before all others’’); Jeffries v.
Wood, 114 F.3d 1484, 1495 (9th Cir.) (en
banc) (‘‘In statutory interpretation, the starting point is always the language of the statute itself.’’), cert. denied, ––– U.S. ––––, 118
S.Ct. 586, 139 L.Ed.2d 423 (1997). The plain
language of § 365(c)(1) ‘‘link[s] nonassignability under ‘applicable law’ together with a
prohibition on assumption in bankruptcy.’’ 1
DAVID G. EPSTEIN, STEVE H. NICKLES & JAMES J. WHITE, BANKRUPTCY
§ 5–15 at 474 (1992). In other words, the
statute by its terms bars a debtor in possession from assuming an executory contract
without the nondebtor’s consent where applicable law precludes assignment of the contract to a third party. The literal language
of § 365(c)(1) is thus said to establish a
‘‘hypothetical test’’: a debtor in possession
may not assume an executory contract over
the nondebtor’s objection if applicable law
would bar assignment to a hypothetical third
party, even where the debtor in possession
has no intention of assigning the contract in
question to any such third party. See In re
James Cable, 27 F.3d at 537 (characterizing
668–71 (M.D.La.1992); In re GP Express Airlines,
Inc., 200 B.R. 222, 231–33 (Bankr.D.Neb.1996);
In re Am. Ship Bldg. Co., 164 B.R. 358, 362–63
(Bankr.M.D.Fla.1994); In re Fastrax, 129 B.R.
274, 277 (Bankr.M.D.Fla.1991); In re Hartec Enters., Inc., 117 B.R. 865, 871–73 (Bankr.W.D.Tex.
1990), vacated on other grounds, 130 B.R. 929
(W.D.Tex.1991); In re Cardinal Indus., Inc., 116
B.R. 964, 976–82 (Bankr.S.D.Ohio 1990) (rejecting hypothetical test in connection with similar
statutory language of § 365(e)(2)(A)).
3.

One of the two Perlman licenses began its life
as an exclusive license. Perlman in a sworn

§ 365(c)(1)(A) as presenting ‘‘a hypothetical
question’’); In re West Elecs., 852 F.2d at 83
(same).
[2, 3] Before applying the statutory language to the case at hand, we first resolve a
number of preliminary issues that are either
not disputed by the parties, or are so clearly
established as to deserve no more than passing reference. First, we follow the lead of
the parties in assuming that the Perlman
licenses are executory agreements within the
meaning of § 365. Second, it is well-established that § 365(c)’s use of the term ‘‘trustee’’ includes Chapter 11 debtors in possession. See Institut Pasteur, 104 F.3d at 492
n. 7; In re James Cable Partners, 27 F.3d at
537; In re West Elecs., 852 F.2d at 82.
Third, our precedents make it clear that
federal patent law constitutes ‘‘applicable
law’’ within the meaning of § 365(c), and that
nonexclusive 3 patent licenses are ‘‘personal
and assignable only with the consent of the
licensor.’’ Everex, 89 F.3d at 680.
[4] When we have cleared away these
preliminary matters, application of the statute to the facts of this case becomes relatively straightforward:
(c) Catapult may not assume TTT the Perlman licenses, TTT if
(1)(A) federal patent law excuses Perlman from accepting performance from
or rendering performance to an entity
other than Catapult...; and
(B) Perlman does not consent to such
assumptionTTTT
11 U.S.C. § 365(c) (substitutions in italics).
Since federal patent law makes nonexclusive
patent licenses personal and nondelegable,
§ 365(c)(1)(A) is satisfied. Perlman has
declaration stated that, pursuant to its terms, the
license has since become nonexclusive. Because
Catapult has not offered any rebuttal evidence,
and because neither party raised the issue in
connection with the issues raised in this appeal,
we will assume that the Perlman licenses are
nonexclusive. Accordingly, we express no opinion regarding the assignability of exclusive patent
licenses under federal law, and note that we
expressed no opinion on this subject in Everex.
See Everex, 89 F.3d at 679 (‘‘Federal law holds a
nonexclusive patent license to be personal and
nonassignable TTTT’’) (emphasis added).
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withheld his consent, thus satisfying
§ 365(c)(1)(B). Accordingly, the plain language of § 365(c)(1) bars Catapult from assuming the Perlman licenses.
IV.
Catapult urges us to abandon the literal
language of § 365(c)(1) in favor of an alternative approach, reasoning that Congress did
not intend to bar debtors in possession from
assuming their own contracts where no assignment is contemplated. In Catapult’s
view, § 365(c)(1) should be interpreted as
embodying an ‘‘actual test’’: the statute bars
assumption by the debtor in possession only
where the reorganization in question results
in the nondebtor actually having to accept
performance from a third party. Under this
reading of § 365(c), the debtor in possession
would be permitted to assume any executory
contract, so long as no assignment was contemplated. Put another way, Catapult suggests that, as to a debtor in possession,
§ 365(c)(1) should be read to prohibit assumption and assignment, rather than assumption or assignment.
Catapult has marshalled considerable authority to support this reading. The arguments supporting Catapult’s position can be
divided into three categories: (1) the literal
reading creates inconsistencies within § 365;
(2) the literal reading is incompatible with
the legislative history; and (3) the literal
reading flies in the face of sound bankruptcy
policy. Nonetheless, we find that none of
these considerations justifies departing from
the plain language of § 365(c)(1).
A.
[5] Catapult first argues that a literal
reading of § 365(c)(1) sets the statute at war
with itself and its neighboring provisions.
Deviation from the plain language, contends
Catapult, is necessary if internal consistency
is to be achieved. We agree with Catapult
that a court should interpret a statute, if
possible, so as to minimize discord among
related provisions. See 2A NORMAN J.
SINGER, SUTHERLAND STATUTORY
CONSTRUCTION § 46.06 (5th ed. 1992)
(‘‘A statute should be construed so that effect
is given to all its provisions, so that no part
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will be inoperative or superfluous, void or
insignificant, and so that one section will not
destroy another unless the provision is the
result of obvious mistake or error.’’). However, the dire inconsistencies cited by Catapult turn out, on closer analysis, to be no
such thing.
Catapult, for example, singles out the interaction between § 365(c)(1) and § 365(f)(1)
as a statutory trouble spot. See In re Catron, 158 B.R. at 636 (exploring apparent
conflict between subsections (c)(1) and (f)(1));
In re Cardinal Indus., 116 B.R. at 976–77
(same). Subsection (f)(1) provides that executory contracts, once assumed, may be assigned notwithstanding any contrary provisions contained in the contract or applicable
law:
(f)(1) Except as provided in subsection (c)
of this section, notwithstanding a provision
in an executory contract or unexpired lease
of the debtor, or in applicable law, that
prohibits, restricts, or conditions the assignment of such contract or lease, the
trustee may assign such contract or lease
under paragraph (2) of this subsectionTTTT
11 U.S.C. § 365(f)(1) (emphasis added).
The potential conflict between subsections
(c)(1) and (f)(1) arises from their respective
treatments of ‘‘applicable law.’’ The plain
language of subsection (c)(1) bars assumption
(absent consent) whenever ‘‘applicable law’’
would bar assignment. Subsection (f)(1)
states that, contrary provisions in applicable
law notwithstanding, executory contracts
may be assigned. Since assumption is a
necessary prerequisite to assignment under
§ 365, see 11 U.S.C. § 365(f)(2)(A), a literal
reading of subsection (c)(1) appears to render
subsection (f)(1) superfluous. In the words
of the Sixth Circuit, ‘‘[S]ection 365(c), the
recognized exception to 365(f), appears at
first to resuscitate in full the very anti-assignment ‘applicable law’ which 365(f) nullifies.’’ In re Magness, 972 F.2d 689, 695 (6th
Cir.1992) (Guy, J., concurring). Faced with
this dilemma, one district court reluctantly
concluded that the ‘‘[c]onflict between subsections (c) and (f) of § 365 is inescapable.’’
See In re Catron, 158 B.R. at 636.
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[6, 7] Subsequent authority, however,
suggests that this conclusion may have been
unduly pessimistic. The Sixth Circuit has
credibly reconciled the warring provisions by
noting that ‘‘each subsection recognizes an
‘applicable law’ of markedly different scope.’’
In re Magness, 972 F.2d at 695; accord In re
James Cable, 27 F.3d at 537–38; In re Lil’
Things, Inc., 220 B.R. 583, 590–91 (Bankr.
N.D.Tex.1998); In re Antonelli, 148 B.R.
443, 448 (D.Md.1992), aff’d without op., 4
F.3d 984 (4th Cir.1993). Subsection (f)(1)
states the broad rule—a law that, as a general matter, ‘‘prohibits, restricts, or conditions
the assignment’’ of executory contracts is
trumped by the provisions of subsection
(f)(1). See In re James Cable, 27 F.3d at
538; Magness, 972 F.2d at 695. Subsection
(c)(1), however, states a carefully crafted exception to the broad rule—where applicable
law does not merely recite a general ban on
assignment, but instead more specifically
‘‘excuses a party TTT from accepting performance from or rendering performance to an
entity’’ different from the one with which the
party originally contracted, the applicable
law prevails over subsection (f)(1). See id.
In other words, in determining whether an
‘‘applicable law’’ stands or falls under
§ 365(f)(1), a court must ask why the ‘‘applicable law’’ prohibits assignment. See In re
Magness, 972 F.2d at 700 (J. Guy, concurring); In re Antonelli, 148 B.R. at 448. Only
if the law prohibits assignment on the rationale that the identity of the contracting party
is material to the agreement will subsection
(c)(1) rescue it.4 See id. We agree with the
Sixth and Eleventh Circuits that a literal
reading of subsection (c)(1) does not inevitably set it at odds with subsection (f)(1).
Catapult next focuses on the internal
structure of § 365(c)(1) itself. According to
Catapult, the literal approach to subsection
4. We note that, in the instant case, the federal
law principle against the assignability of nonexclusive patent licenses is rooted in the personal
nature of a nonexclusive license—the identity of
a licensee may matter a great deal to a licensor.
See In re CFLC, 89 F.3d at 679 (explaining rationale behind federal law rule against assignability).
5.

The phrase in question was added by Congress
in 1984, replacing an earlier formulation focusing on the ‘‘trustee or an assignee’’:

(c)(1) renders the phrase ‘‘or the debtor in
possession’’ contained in § 365(c)(1)(A) superfluous.5 In the words of one bankruptcy
court, ‘‘[i]f the directive of Section 365(c)(1) is
to prohibit assumption whenever applicable
law excuses performance relative to any entity other than the debtor, why add the words
‘or debtor in possession?’ The [hypothetical]
test renders this phrase surplusage.’’ In re
Hartec, 117 B.R. at 871–72; accord In re
Fastrax, Inc., 129 B.R. at 277; In re Cardinal Indus., 116 B.R. at 979.
A close reading of § 365(c)(1), however,
dispels this notion. By its terms, subsection
(c)(1) addresses two conceptually distinct
events: assumption and assignment. The
plain language of the provision makes it clear
that each of these events is contingent on the
nondebtor’s separate consent. Consequently, where a nondebtor consents to the assumption of an executory contract, subsection (c)(1) will have to be applied a second
time if the debtor in possession wishes to
assign the contract in question. On that
second application, the relevant question
would be whether ‘‘applicable law excuses a
party from accepting performance from or
rendering performance to an entity other
than TTT the debtor in possession.’’ 11
U.S.C. § 365(c)(1)(A) (emphasis added).
Consequently, the phrase ‘‘debtor in possession,’’ far from being rendered superfluous
by a literal reading of subsection (c)(1), dovetails neatly with the disjunctive language that
opens subsection (c)(1): ‘‘The trustee may
not assume or assignTTTT’’ 11 U.S.C.
§ 365(c) (emphasis added); cf. In re Catron,
158 B.R. at 636 (rejecting argument that
literal reading of § 365(c) makes ‘‘or assign’’
superfluous insofar as assumption is a prerequisite to assignment).
(1)(A) applicable law excuses a party, other
than the debtor, to such contract or lease from
accepting performance from or rendering performance to an entity other than the trustee or
an assignee of such contract or lease the debtor
or the debtor in possession, whether or not such
contract or lease prohibits or restricts assignment of rights or delegation of duties.
11 U.S.C. § 365(c)(1)(A) (prior language stricken
through).
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A third potential inconsistency identified
by Catapult relates to § 365(c)(2). According to Catapult, a literal reading of subsection (c)(1) renders subsection (c)(2) a dead
letter. See In re Cardinal Indus., 116 B.R.
at 980 (explicating this argument). Subsection (c)(2) provides:
(c) The trustee may not assume or assign
any executory contract or unexpired lease
of the debtor, whether or not such contract
or lease prohibits or restricts assignment
of rights or delegation of duties, if
(2) such contract is a contract to make a
loan, or extend other debt financing or
financial accommodations, to or for the
benefit of the debtor, or to issue a security of the debtorTTTT

F.2d 1089, 1093 (9th Cir.1991) (‘‘Section
365(c)(2) unambiguously prohibits the assumption of financial accommodation contracts, regardless of the consent of the nondebtor party.’’); 2 WILLIAM L. NORTON,
JR., NORTON BANKRUPTCY LAW AND
PRACTICE 2D § 39:19 (‘‘[T]he correct view
is that executory credit contracts may not be
assumed in bankruptcy regardless of the desires of the parties.’’). Accordingly, contrary
to Catapult’s assertion, subsection (c)(1) does
not necessarily catch upriver all the fish that
would otherwise be netted by subsection
(c)(2). Once again, the ‘‘inconsistency’’ identified by Catapult proves evanescent under
close scrutiny. We see no reason why these
two provisions cannot happily coexist.6

11 U.S.C. § 365(c)(2). According to Catapult, the contracts encompassed by subsection (c)(2) are all nonassignable as a matter
of applicable state law. As a result, a literal reading of subsection (c)(1) would
seem to snare and dispose of every executory contract within subsection (c)(2)’s
scope. Perlman, however, persuasively rebuts this argument, noting that even if the
state law governing the assignability of
loan agreements and financing contracts is
relatively uniform today, Congress by enacting subsection (c)(2) cemented nationwide uniformity in the bankruptcy context,
effectively ensuring creditors that these
particular contracts would not be assumable
in bankruptcy. Put another way, it is the
national uniformity of applicable state law
that has rendered subsection (c)(2) superfluous, not the terms of subsection (c)(1).

We conclude that the claimed inconsistencies are not actual and that the plain language of § 365(c)(1) compels the result Perlman urges: Catapult may not assume the
Perlman licenses over Perlman’s objection.
Catapult has not demonstrated that, in according the words of subsection (c)(1) their
plain meaning, we do violence to subsection
(c)(1) or the provisions that accompany it.

In any event, subsection (c)(1) does not
completely swallow up subsection (c)(2).
Subsection (c)(1) by its terms permits assumption and assignment of executory loan
agreements so long as the nondebtor consents. See 11 U.S.C. § 365(c)(1)(B). Subsection (c)(2), in contrast, bans assumption and
assignment of such agreements, consent of
the nondebtor notwithstanding. See Transamerica Commercial Fin. Corp. v. Citibank,
N.A. (In re Sun Runner Marine, Inc.), 945
6.

Catapult also advances what it claims is a
fourth inconsistency by contrasting the plain language of § 365(c)(1) with the provisions of
§ 365(e)(1), which nullifies ‘‘ipso facto’’ clauses.

B.
[8] Catapult next urges that legislative
history requires disregard of the plain language of § 365(c)(1). First off, because we
discern no ambiguity in the plain statutory
language, we need not resort to legislative
history. See Davis v. Michigan Dep’t of
Treasury, 489 U.S. 803, 808–09 n. 3, 109 S.Ct.
1500, 103 L.Ed.2d 891 (1989) (‘‘Legislative
history is irrelevant to the interpretation of
an unambiguous statute.’’); Gumport v. Sterling Press (In re Transcon Lines), 58 F.3d
1432, 1437 (9th Cir.1995); Brooker v. Desert
Hosp. Corp., 947 F.2d 412, 414 (9th Cir.1991).
[9] We will depart from this rule, if at all,
only where the legislative history clearly indicates that Congress meant something other
than what it said. See City of Auburn v.
United States, 154 F.3d 1025, 1029 (9th Cir.
1998); California v. Montrose Chem. Corp.,
104 F.3d 1507, 1515 (9th Cir.1997). Here,
In rejecting this contention, it is enough to note
that § 365(e)(2)(A) expressly revives ‘‘ipso facto’’
clauses in precisely the same executory contracts
that fall within the scope of § 365(c)(1).
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the legislative history unearthed by Catapult
falls far short of this mark. The legislative
history behind § 365(c) was exhaustively analyzed by the bankruptcy court in In re
Cardinal Industries, 116 B.R. at 978–80. Its
discussion makes it clear that there exists no
contemporaneous legislative history regarding the current formulation of subsection
(c)(1). Id. at 978 (‘‘[T]here is no authoritative legislative history for BAFJA as enacted
in 1984.’’). Catapult, however, argues that
the language as ultimately enacted in 1984
had its genesis in a 1980 House amendment
to an earlier Senate technical corrections bill.
The amendment was accompanied by ‘‘a relatively obscure committee report.’’ 1 DAVID
G. EPSTEIN, STEVE H. NICKLES &
JAMES J. WHITE, BANKRUPTCY § 5–15
(1992). In explaining the amendment, the
report stated:
This amendment makes it clear that the
prohibition against a trustee’s power to
assume an executory contract does not apply where it is the debtor that is in possession and the performance to be given or
received under a personal service contract
will be the same as if no petition had been
filed because of the personal service nature
of the contract.
In re Cardinal Indus., 116 B.R. at 979 (quoting H.R.Rep. No. 1195, 96th Cong., 2d Sess.
§ 27(b) (1980)).7 However, since the report
relates to a different proposed bill, predates
enactment of § 365(c)(1) by several years,
and expresses at most the thoughts of only
one committee in the House, we are not
inclined to view it as the sort of clear indication of contrary intent that would overcome
the unambiguous language of subsection
(c)(1).8
7.

We note that several courts have relied on this
legislative history in rejecting the ‘‘hypothetical
test’’ in favor of the ‘‘actual test.’’ See, e.g.,
Summit Invest. and Dev. Corp. v. Leroux, 69 F.3d
608, 613 (1st Cir.1995); In re Fastrax, 129 B.R.
at 277. For the reasons set forth herein, we
respectfully disagree with their analysis.

8. Catapult also would find favorable legislative
history in the enactment of § 365(c)(2). Its argument draws an inference against the hypothetical
test from Congress’ enactment of subsection
(c)(2) in the face of statements in the House
report implying that (c)(2) is unnecessary in light

C.
Catapult makes the appealing argument
that, as a leading bankruptcy commentator
has pointed out, there are policy reasons to
prefer the ‘‘actual test.’’ See 3 LAWRENCE
P. KING, COLLIER ON BANKRUPTCY
§ 365.06[1][d][iii] (15th ed. revised) (arguing
that sound bankruptcy policy supports the
actual test). That may be so, but Congress
is the policy maker, not the courts.
[10] Policy arguments cannot displace
the plain language of the statute; that the
plain language of § 365(c)(1) may be bad
policy does not justify a judicial rewrite.
And a rewrite is precisely what the actual
test requires. The statute expressly provides that a debtor in possession ‘‘may not
assume or assign’’ an executory contract
where applicable law bars assignment and
the nondebtor objects. 11 U.S.C. § 365(c)(1)
(emphasis added). The actual test effectively
engrafts a narrow exception onto § 365(c)(1)
for debtors in possession, providing that, as
to them, the statute only prohibits assumption and assignment, as opposed to assumption or assignment. See In re Fastrax, 129
B.R. at 277 (admitting that, by adopting the
actual test, the court reads the word ‘‘assume’’ out of subsection (c) with respect to
debtors in possession).
V.
[11] Because the statute speaks clearly,
and its plain language does not produce a
patently absurd result or contravene any
clear legislative history, we must ‘‘hold Congress to its words.’’ 9 Brooker, 947 F.2d at
414–15. Accordingly, we hold that, where
applicable nonbankruptcy law makes an executory contract nonassignable because the
of (c)(1). As noted above, subsection (c)(2) is not
inconsistent with the literal reading of subsection
(c)(1), and thus its adoption does not undermine
the hypothetical test.
9.

We emphasize that our holding today is based
on the plain language of the statute, and does not
rely on the ‘‘separate entity’’ theory touched on
in In re West Elecs., 852 F.2d at 83, and subsequently discredited in NLRB v. Bildisco & Bildisco, 465 U.S. 513, 528, 104 S.Ct. 1188, 79
L.Ed.2d 482 (1984).
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identity of the nondebtor party is material, a
debtor in possession may not assume the
contract absent consent of the nondebtor
party. A straightforward application of
§ 365(c)(1) to the circumstances of this case
precludes Catapult from assuming the Perlman licenses over Perlman’s objection. Consequently, the bankruptcy court erred when
it approved Catapult’s motion to assume the
Perlman licenses, and the district court erred
in affirming the bankruptcy court.
REVERSED.

,
UNITED STATES of America,
Plaintiff–Appellee,
v.
Robert W. UNSER, Defendant–Appellant.
No. 97–1241.
United States Court of Appeals,
Tenth Circuit.
Jan. 4, 1999.

Following bench trial, defendant was
convicted in the United States District Court
for the District of Colorado of unlawful possession and operation of a motor vehicle
within a National Forest Wilderness Area.
Defendant appealed. The Court of Appeals,
Holloway, Circuit Judge, held that: (1) offense was public welfare offense with no
mens rea requirement; (2) defendant had
burden of proof on defense of necessity; (3)
finding that defendant failed to establish defense of necessity was supported by evidence; (4) defendant was not in custody at
time he made statements to forest service
agents; and (5) defendant’s statements were
voluntary.
Affirmed.
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1. Criminal Law O1144.13(3)
On appeal from a criminal conviction,
Court of Appeals views the evidence in the
light most favorable to the prosecution.
2. Criminal Law O1158(1)
Where the trial judge found the facts
specially, in a criminal trial, even though not
requested to do so, the findings may not be
disturbed unless clearly erroneous.
3. Woods and Forests O10
Offense of unlawful possession and operation of a motor vehicle within a National
Forest Wilderness Area is public welfare offense with no mens rea requirement, even
though penalties for offense, including $5,000
fine, imprisonment for not more than six
months, or both, are not de minimis. 16
U.S.C.A. § 551; 36 C.F.R. § 261.16(a).
4. Criminal Law O330
Woods and Forests O12
Defendant had burden of proof on defense of necessity, in prosecution for unlawful
possession and operation of a motor vehicle
within a National Forest Wilderness Area, as
offense did not require proof of any intent or
knowledge that motor vehicle was taken into
protected area, defendant was most likely to
have access to facts needed to prove such
defense, and it would be impractical to impose on government the burden of disproving
necessity beyond a reasonable doubt. 16
U.S.C.A. § 551; 36 C.F.R. § 261.16(a).
5. Criminal Law O1136
Defendant preserved claim that government, not defendant, had burden of proof on
necessity defense, in prosecution for unlawful
possession and operation of a motor vehicle
within a National Forest Wilderness Area,
although defendant twice stated, in written
submissions to district court, that burden of
proof was on him, where district court evidently did not hold defendant to this position,
but instead permitted him later to argue that
burden should be on government, and government did not urge on appeal that issue
was waived.
6. Criminal Law O38
The necessity defense may excuse an
otherwise unlawful act if the defendant shows
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ute much of the meth he manufactured.
They find as a fact without any evidence
that I can find in the record supporting it
that the defendant sold 180 grams of meth.
They also disagreed with the Department
of Justice that the defendant could be
cured or rehabilitated from his drug addiction within the 18 months provided in the
plea agreement and believe that an additional three years was necessary to cure
the addiction and rehabilitate the defendant. Contrary to the sentencing judge’s
conclusion, the government believed that a
5–year sentence would be much ‘‘greater
than necessary’’ under § 3553 to serve the
purposes of rehabilitation and deterrence
and so advised the court in the plea agreement.
In situations such as this one where
there is a large deviation from a plea
agreement—in this case a tripling of the
sentence—plus a sentence characterized
throughout by the sentencing judge as an
‘‘upward departure,’’ the sentencing guidelines provide that ‘‘the Court of Appeals
shall review de novo the district court’s
application of the guidelines to the facts.’’
18 U.S.C. § 3742(c)(1), (e). The Supreme
Court has in no way overruled this congressional concept, as my colleagues insist.
It only makes sense for the court of appeals to give de novo review when the
district court both departs upward and
triples the plea agreement sentence. Applying de novo review, I would remand the
case to the district court with instructions
to sentence the defendant within the plea
agreement. I see no reason to disagree
with the government that the defendant
could not be rehabilitated and cured of his
addiction within 18 months, and the sentencing judge and my colleagues give no
reason whatever for their disagreement. I
do not agree with them that the maximum
sentence of 20 years is a factor that should
be taken into account in this sentencing
case. That is irrelevant, and constitutes
reversible error in and of itself. Nor do I

find in the record any evidence whatever
that the defendant sold or distributed
much of the meth he manufactured. The
defendant is simply a poor soul with many
physical ailments who is addicted to meth.
Providence would not insist on the law’s
vengeance in this case; and I do not understand what my colleagues and the sentencing judge are avenging by tripling the
sentence that the government prosecutor
believed was fair and reasonable.
Of course, as I have said now in many
other cases, I do not agree that the sentencing judge or the courts of appeals are
empowered after the Blakely–Booker–
Cunningham line of cases to make findings of fact beyond the facts of the jury
verdict or guilty pleas—new fact findings
that ratchet up the sentence. See United
States v. Thompson, 515 F.3d 556 (6th
Cir.2008); United States v. Phinazee, 515
F.3d 511 (6th Cir.2008); United States v.
Sedore, 512 F.3d 819 (6th Cir.2008); United States v. Sexton, 512 F.3d 326 (6th
Cir.2008). This case is one more example
of American ‘‘exceptionalism’’: the fact
that we continue to live through a period
of harsh, irrational punishment, which has
now produced a national prison population
of 2.3 million—by far, the highest in the
world—and an enormous increase in prison costs in the last 20 years since sentencing guidelines at the state and national
levels went into effect.

,
In re AIRADIGM COMMUNICATIONS,
INC., Debtor.
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Airadigm Communications, Inc.,
Appellant, Cross–Appellee,
v.
Federal Communications Commission,
Appellee, Cross–Appellant.
Nos. 07–2212, 07–2430, 07–2529.
United States Court of Appeals,
Seventh Circuit.
Argued Nov. 6, 2007.
Decided March 12, 2008.
Rehearing and Rehearing En Banc
Denied May 13, 2008.
Background: Cellular service provider, as
Chapter 11 debtor, filed adversary proceeding seeking to divest Federal Communications Commission (FCC) of security
interests in personal communications services (PCS) licenses. The Bankruptcy
Court, Robert D. Martin, Chief Judge, 372
B.R. 894, granted FCC summary judgment, and ultimately approved second reorganization plan with FCC as partially
secured creditor. Parties appealed. The
District Court for the Western District of
Wisconsin, John C. Shabaz, J., affirmed.
Parties appealed.
Holdings: The Court of Appeals, Flaum,
Circuit Judge, held that:
(1) plan’s silence did not extinguish FCC’s
security interests;
(2) FCC’s interests could not be avoided
by strong-arm provision;
(3) due-on-sale provision of FCC regulation was not lien required to be retained under plan;
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1. Bankruptcy O3568(2)
The ‘‘default rule,’’ under bankruptcy
provision stating that after confirmation of
reorganization plan, property dealt with by
plan is free and clear of all claims and
interests of creditors, is that if a secured
creditor participates in the debtor’s bankruptcy and the ultimate plan does not preserve the creditor’s interest, the interest is
gone. 11 U.S.C.A. § 1141(c).
See publication Words and Phrases for other judicial constructions
and definitions.

2. Bankruptcy O3568(2)
Federal Communications Commission’s (FCC) security interests in personal
communications services (PCS) licenses
held by cellular service provider, as Chapter 11 debtor, were not ‘‘dealt with’’ in
reorganization plan, within meaning of default rule extinguishing participating secured creditor’s interest if dealt with and
not preserved in plan, although plan set
out various payment options if FCC ever
reinstated licenses, and thus, plan’s silence
regarding FCC’s security interests did not
extinguish such interests in licenses that
all parties to plan erroneously believed
were validly cancelled due to bankruptcy
and that were not reinstated. 11 U.S.C.A.
§ 1141(c); Communications Act of 1934,
§ 309(j)(4), 47 U.S.C.A. § 309(j)(4); 47
C.F.R. §§ 1.2110(g)(3), 1.2110(g)(4)(iv).
See publication Words and Phrases for other judicial constructions
and definitions.

3. Bankruptcy O3501

(4) in matter of first impression, bankruptcy court has affirmative power to release third parties from non-consensual
creditor’s claims; and

A Chapter 11 reorganization modifies
the capital structure of a bankrupt enterprise.

(5) release limiting liability of third party
to non-consensual creditor was appropriate.

A secured creditor’s interests in the
debtor’s property can be ‘‘dealt with’’ in a
variety of ways, within meaning of default
rule, extinguishing participating secured

Affirmed.

4. Bankruptcy O3568(2)

82

642

519 FEDERAL REPORTER, 3d SERIES

creditor’s interest if dealt with but unpreserved in plan, including through modification, impairment, exchange, or even elimination.
11
U.S.C.A.
§§ 1126(d),
1129(b)(2)(A)(I),
1129(b)(2)(A)(i)(II),
1129(b)(2)(A)(iii).

provision. 11 U.S.C.A. § 544(a)(1); Communications Act of 1934, §§ 301, 309(j)(1),
(j)(3)(C), 310(d), 47 U.S.C.A. §§ 301,
309(j)(1), (j)(3)(C), 310(d); 47 C.F.R.
§ 1.2110(g)(4); W.S.A. § 409.515(1), (3).

5. Bankruptcy O2704
Under the bankruptcy ‘‘strong arm’’
provision, which functions much like a
foreclosure, if at the time of a debtor-inpossession’s filing some hypothetical unsecured creditor could have obtained a judicial lien superior to the interest of the
party bringing a secured claim in the
bankruptcy proceeding, the estate can
avoid the interest, but unlike a regular
foreclosure, the property simply becomes
the estate’s free of the secured lien. 11
U.S.C.A. § 544(a)(1).

8. Bankruptcy O2704

See publication Words and Phrases for other judicial constructions
and definitions.

6. Bankruptcy O2574, 2704
When the property subject to strong
arm power by debtor-in-possession falls
outside of state commercial codes by virtue
of the federal interest or the nature of the
property, federal law provides the rule of
decision regarding perfection of security
interests, and if a federal statute speaks to
the issue directly, the court will look no
further, but barring that, state law can be
adopted as the rule of decision, or a federal rule of common law can be crafted. 11
U.S.C.A. § 544(a)(1).
7. Bankruptcy O2576.5(2), 2704
Federal statutory and regulatory law,
which prevented hypothetical lien creditor
from obtaining superior interest in Federal
Communications Commission (FCC) license pursuant to bankruptcy code, rather
than laws of Uniform Commercial Code or
Wisconsin, under which FCC’s interests
would be unperfected and thus avoidable
due to failure to renew licenses, applied to
determination of whether FCC’s interests
were avoided by bankruptcy strong arm

Hypothetical private party lien creditor’s rights at time of cellular services
provider’s Chapter 11 filing were precluded from being superior to interests of Federal Communications Commission (FCC)
in personal communications services (PCS)
licenses, under federal non-bankruptcy
law, and thereby FCC’s interests were not
avoidable, pursuant to bankruptcy strong
arm provision. 11 U.S.C.A. § 544(a)(1);
Communications Act of 1934, §§ 301,
309(j)(1), (j)(3)(C), 310(d), 47 U.S.C.A.
§§ 301, 309(j)(1), (j)(3)(C), 310(d); 47
C.F.R. § 1.2110(g)(4).
9. Bankruptcy O3770
Federal Communications Commission
(FCC) waived claim of entitlement to higher interest rate under reorganization plan,
on secured interests in personal communications services (PCS) licenses held by cellular services provider, as Chapter 11
debtor, since FCC failed to raise claim
before bankruptcy court so as to preserve
claim for appeal. 11 U.S.C.A. § 1111(b).
10. Bankruptcy O3564
Due-on-sale provision of Federal
Communications Commission’s (FCC) regulation, requiring licensee under installment plan to pay back full amount upon
transfer of licenses, was not ‘‘charge
against or interest in property,’’ for purposes of cramdown provision, but rather
simply governed terms of debt payment,
and thus, due-on-sale provision was not
required to be referenced in debtor cellular services provider’s reorganization plan.
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11 U.S.C.A. §§ 101(37), 1129(b)(2)(A)(i)(I);
47 C.F.R. § 1.2111(c)(1).
See publication Words and Phrases for other judicial constructions
and definitions.

11. Bankruptcy O2002
In the event that the Federal Communications Commission (FCC) has issued
regulations that conflict with the requirements of the Bankruptcy Code, the Bankruptcy Code governs due to the time-honored rule of legislative supremacy. 11
U.S.C.A. § 701 et seq.
12. Bankruptcy O2002
In the event that the Federal Communications Commission (FCC) has issued
regulations that conflict with the requirements of the Bankruptcy Code, the former
must give way. 11 U.S.C.A. § 701 et seq.
13. Bankruptcy O3549
A bankruptcy court cannot nullify the
effect of a duly enacted regulation as part
of the plan unless the regulation conflicts
with the Bankruptcy Code or otherwise
falls within the ambit of the powers conferred upon the court.
14. Bankruptcy O2363.1, 3549
In providing the debtor with a ‘‘fresh
start,’’ the bankruptcy court could not bolster the reorganization with a prospective
freedom from all regulation.
15. Bankruptcy O2837
The bankruptcy court has broad powers under the Bankruptcy Code to modify
terms of payment for a claim, and this
power obtains with no less sweep when the
terms of payment are contained in federal
regulations.
16. Bankruptcy O3412
Release of third parties from liability
to non-consensual creditor is not foreclosed by bankruptcy provision, stating that
discharge of debt of debtor does not affect
liability of another entity on, or property

of any other entity for, such debt.
U.S.C.A. § 524(e).
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17. Bankruptcy O2125
A bankruptcy court applies the principles and rules of equity jurisprudence, and
its equitable powers are traditionally
broad. 11 U.S.C.A. § 105(a).
18. Bankruptcy O2126
Bankruptcy court’s residual authority
permits the court to affirmatively release
third parties from liability to participating
creditors if the release is appropriate and
not inconsistent with any provision of the
Bankruptcy Code. 11 U.S.C.A. §§ 105(a),
1123(b)(6).
19. Bankruptcy O3555
Release limiting liability, except for
willful misconduct, of third-party financier
of cellular services provider, as Chapter 11
debtor, in connection with reorganization
plan, was within bankruptcy court’s affirmative powers as necessary for reorganization and appropriately tailored, despite
that Federal Communications Commission
(FCC) held secured interests in licenses
held by debtor and did not consent to
release, where narrow limitation did not
provide blanket immunity and did not affect matters beyond jurisdiction of bankruptcy court or unrelated to reorganization, limitation was subject to other plan
provisions including provision preserving
FCC’s regulatory powers regarding licenses, and third party required limitation prior to providing financing essential to reorganization.
11
U.S.C.A.
§§ 105(a),
1123(b)(6).

Jeffrey Clair (argued), Lloyd H. Randolph, J. Christopher Kohn, Mary A.
DeFalaise, Department of Justice, Civil
Division, John Rogovin, Federal Commu-
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nications Commission, Washington, DC,
for Appellee, Cross–Appellant.
Ronald Barliant (argued), Kathryn A.
Pamenter, Goldberg, Kohn, Bell, Black,
Rosenbloom & Moritz, Chicago, IL, for
Airadigm Communications, Inc.
Before FLAUM, KANNE, ROVNER,
Circuit Judges.
FLAUM, Circuit Judge.
Debtor-appellant, Airadigm Communications, Inc. is a cellular-service provider.
In 1996, it successfully bid for fifteen personal communications services (‘‘PCS’’) licenses as part of an FCC auction and
opted to pay off the licenses under an
installment plan set up by the FCC. For
Airadigm, however, the airwaves were too
turbulent, and by 1999 it had filed for
chapter–11 bankruptcy. Almost immediately, the FCC cancelled Airadigm’s PCS
licenses and filed a proof of claim in bankruptcy court for the remaining amounts
owed under the installment plan. The ensuing reorganization proceeded under the
assumption that the licenses were gone,
having been validly cancelled. And although the ultimate reorganization plan
set out several contingencies in the event
the FCC reinstated the licenses—which it
never did—it provided little else regarding
the licenses’ status after the reorganization. In 2003, the Supreme Court decided
FCC v. NextWave Personal Communications, Inc. v. 537 U.S. 293, 123 S.Ct. 832,
154 L.Ed.2d 863 (2003), and held that the
FCC could not cancel a debtor’s PCS licenses just because it had filed for bankruptcy. The FCC conceded a few months
later that it had been wrong to terminate
Airadigm’s licenses and reinstated them as
though they had never been cancelled.
Airadigm filed a second chapter–11 petition in May 2006 to tie up the loose ends
from the fairly significant legal developments that had come about since its first
reorganization. As part of its second fil-

ing, Airadigm commenced this adversary
proceeding against the FCC, seeking to
eliminate the FCC’s continuing interest in
the licenses based on the 2000 reorganization plan. The bankruptcy court held that
the 2000 plan had not affected the FCC’s
interests in the licenses and subsequently
ratified a second plan with the FCC as a
partially secured creditor. Both parties
appealed—the FCC objected to its treatment under the plan; Airadigm objected
to the FCC’s continuing interests in the
licenses. The district court affirmed the
bankruptcy court in all relevant respects,
and, for the reasons set out below, so do
we.
I.

Background

Section 309(j) of the Communications
Act of 1934, as amended in 1993, authorizes the FCC to award licenses to use the
electromagnetic spectrum ‘‘through a system of competitive bidding,’’ that is, an
auction. 47 U.S.C. § 309(j)(1) (2006).
Congress recognized that an auction had
several advantages over the available alternatives, such as the ‘‘development and
rapid deployment of new technologies,’’ 47
U.S.C. § 309(j)(3)(A) (2006), and the ‘‘recovery for the public TTT a portion of the
value of the public spectrum resource,’’ 47
U.S.C. § 309(j)(3)(C). Despite these benefits, a market-based design could concentrate ownership of licenses in the hands of
those relatively few businesses that could
afford the up-front cost. As a result, the
Communications Act directs the FCC to
structure the auction to ‘‘avoid the excessive concentration of licenses,’’ 47 U.S.C.
§ 309(j)(3)(B), specifically by ‘‘consider[ing] alternative payment schedules TTT,
including TTT guaranteed installment payments.’’ 47 U.S.C. § 309(j)(4).
Against this legislative backdrop, the
FCC adopted rules to auction off portions
of the spectrum used for personal commu-
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nications services (‘‘PCS’’), that segment
used for a number of forms of wireless
communication. In re Implementation of
Section 309(j) of the Communications Act,
9 F.C.C.R. 5532 (1994). The FCC specified two of the six frequency blocks being
auctioned—Blocks C and F—for smaller
businesses who, being unable to afford the
lump sum, could pay for their licenses in
installments. 47 C.F.R. § 24.709 (2007).
To ensure payment, the FCC made payment-in-full a condition precedent to obtaining
a
license,
47
C.F.R.
§ 1.2110(g)(4)(iv), and executed a promissory note and security agreement to secure its interest in each license, id.
§ 1.2110(g)(3). If the successful bidder
fell into default, ‘‘its license [would] automatically cancel, and it [would] be subject
to debt collection procedures.’’ Id.
In 1996, the FCC conducted the auction.
Airadigm was the highest bidder for fifteen licenses—thirteen of which were ‘‘Cblock’’ and two of which ‘‘F-block’’ segments covering Michigan, Iowa, and Wisconsin—and agreed to pay off what it had
bid in quarterly installments, plus interest,
over a ten-year period. Airadigm paid
10% of the purchase price, signed fifteen
promissory notes recognizing its debt to
the FCC, and executed fifteen security
agreements. The licenses themselves stated that they were conditioned on the ‘‘full
and timely payment of all monies due pursuant to [FCC regulations] and the terms
of the Commission’s installment plan.’’
The FCC then sought to perfect its interests in the licenses by, among other things,
filing UCC financing statements with the
office of the Wisconsin Secretary of State.
Airadigm soon met financial problems
and could not meet its obligations to the
FCC. In 1999, it filed a petition for reorganization in the Western District of Wisconsin. The FCC allowed Airadigm to continue using its portion of the spectrum but
cancelled Airadigm’s licenses and filed a
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proof of claim in the bankruptcy court for
$64.2 million, Airadigm’s remaining balance. In its proof of claim, the FCC stated that, because it had cancelled the licenses, it was an unsecured creditor. Hedging
a bit, the FCC also said that if it did not
actually have the authority to cancel the
licenses, its debt was instead secured by
the licenses themselves, attaching proof of
its security interests to its claim. The
FCC otherwise participated in Airadigm’s
bankruptcy, filing a notice of appearance
and ultimately objecting to its treatment
as an unsecured creditor under the plan.
The 2000 reorganization proceeded under the assumption that the FCC had
properly cancelled the licenses. The plan
provided that the FCC had an allowed
claim of $64.2 million and laid out several
contingencies should the FCC reinstate
the licenses. The reorganization hinged
on financing by a third party, Telephone
and Data Systems (‘‘TDS’’). Should the
FCC reinstate the licenses by February
2001, TDS would pay the FCC’s claim in
full. If the FCC did not reinstate the
licenses by February 2001, but did so by
June 2002, TDS had the option of paying
off the claim, but was not obligated to do
so. But if the FCC never reinstated the
licenses or ‘‘fail[ed] to act TTT in a timely
manner,’’ the plan provided that TDS
would obtain all of Airadigm’s assets except the licenses. The plan was otherwise
silent as to the FCC’s exact interests in
the licenses and what would happen if the
FCC reinstated them after June 2002.
And the plan didn’t expressly preserve the
FCC’s security interest in the licenses,
instead stating that the plan ‘‘shall not
enjoin or in any way purport to limit,
restrict, affect or interfere with action initiated by the FCC in the full exercise of its
regulatory rights, powers and duties with
respect to the Licenses.’’
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The FCC never reinstated the licenses
and maintained its position that it had
validly cancelled them after Airadigm’s
1999 bankruptcy. In 2003, the Supreme
Court held otherwise in FCC v. NextWave
Personal Communications, Inc., 537 U.S.
293, 123 S.Ct. 832, 154 L.Ed.2d 863 (2003).
In nearly identical circumstances, the FCC
had cancelled NextWave’s C—and F-block
licenses after it had filed for bankruptcy.
The Court held that this action violated
the bankruptcy code and set aside the
FCC’s decision. After its own bankruptcy
in 1999, Airadigm had filed a petition before the FCC seeking to reinstate its cancelled licenses. On August 8, 2003, the
FCC denied this petition as moot, reasoning that, in light of NextWave, its cancellation of the licenses had been ‘‘ineffective.’’
In re Airadigm Communications, Inc., 18
F.C.C.R. 16296 (Aug. 8, 2003). Airadigm
thus had its licenses back as though they
had never been cancelled.
In light of this development, Airadigm
filed a second petition for reorganization
on May 8, 2006. As part of that reorganization, Airadigm filed the present adversary proceeding against the FCC, seeking
to divest it of any continuing interests in
the licenses. The bankruptcy court granted the FCC’s motion for summary judgment and rejected Airadigm’s claims.
Ultimately, on October 31, 2006, the
bankruptcy court approved a second plan
of reorganization, to which the FCC raised
two general objections. The first went to
the payment options under the plan.
Even though Airadigm owed the FCC
$64.2 million, the plan treated the FCC as
a secured creditor for only $33 million—
the then-current market value for the licenses. As a result, the FCC would have
two options with respect to Airadigm’s
debt: It could take an immediate payout of
1.

Airadigm could elect to surrender some or
all of its licenses back to the FCC. The value
of these surrendered licenses would then be

$33 million 1 and lose its liens in the licenses; or it could treat its entire $64.2 million
claim as secured and receive deferred payments totaling this greater amount over a
number of years. Under the latter option
(called a § 1111(b) election), the FCC
would retain liens for the full $64.2 million
and Airadigm would purchase and hold $33
million of government-backed securities or
low-risk annuities. Airadigm would use
the interest or payments from these instruments to make deferred payments to
the FCC over (at most) a thirty-year period. When the payments totaled $64.2 million, the liens would expire. If Airadigm
sold the licenses before making full payment, the FCC would receive the proceeds
of the sale and, if the sale amount was less
than $64.2 million, retain its liens in the
licenses.
The FCC argued in the bankruptcy
court that this last provision did not
square with the code. Specifically, the
FCC argued that a ‘‘due on sale’’ provision
set out in its regulations—stating that the
full auction bill is due if Airadigm transfers
the licenses to a third party that would not
otherwise qualify for installment payments—was part of the lien it held in a
license. The FCC wanted the full $64.2
million at the time of a sale to a nonqualifying third party, not the proceeds of
the sale plus a continuing lien in the licenses. Thus, in the FCC’s estimate, the
plan’s failure to preserve this provision
meant that the FCC had not ‘‘retain[ed] its
liens’’ as required by the bankruptcy code.
The bankruptcy court disagreed, reasoning
that due-on-sale provision was not part of
the lien itself and was instead contractual
and subject to modification in bankruptcy.
The FCC’s second objection went to a
provision that released the third-party finsubtracted from the secured amount. For
present purposes, we assume that Airadigm
will not make that election.

87

IN RE AIRADIGM COMMUNICATIONS, INC.
Cite as 519 F.3d 640 (7th Cir. 2008)

ancier, TDS, from liability for ‘‘any act or
omission arising out of or in connection
with the TTT confirmation of this Plan TTT
except for willful misconduct.’’ Airadigm
owed TDS over $188 million in secured
claims, debt that Airadigm would somehow
have to finance if TDS were not involved in
the reorganization. In the bankruptcy
court’s estimate, there was ‘‘adequate’’
proof that TDS would not go forward without the limitation on liability ultimately
contained in the plan. The court held that
the release was reasonable given both
TDS’s centrality to the reorganization and
the potential for liability should TDS engage in ‘‘willful misconduct.’’
Both parties appealed to the district
court, who affirmed the bankruptcy court’s
decisions in relevant respects. Notably,
for the first time before the district court,
the FCC challenged the rate at which the
securities or annuities would pay out
should the FCC make the § 1111(b) election. The FCC wanted a higher interest
rate to move the secured $33 million up to
$64.2 million at a quicker pace, theoretically compensating the FCC for the risk that
Airadigm would not ultimately pay over
the accrued amounts. The district court
held that the FCC had waived this claim
by not presenting it before the bankruptcy
court. In the alternative, the court reasoned that the full-payment option complied with the terms of the bankruptcy
code and rejected the claim. This appeal
followed.
II.

Discussion

In their respective appeals, the parties
raise two issues each. Airadigm first argues that the bankruptcy and district
courts erred in holding that the FCC’s
security interests in the C—and F-block
licenses were not extinguished by the 2000
reorganization plan. In addition, Airadigm argues that the courts below erred in
holding that Airadigm could not avoid the
FCC’s interests in the licenses under 11
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U.S.C. § 544(a)(1), the ‘‘strong-arm’’ provision of the bankruptcy code. In its crossappeal, the FCC challenges its treatment
as an undersecured creditor in the 2006
reorganization plan. Finally, the FCC argues that the 2006 reorganization plan’s
provision limiting TDS’s liability to ‘‘willful
misconduct’’ does not comport with the
bankruptcy code. The following sections
discuss each in turn.
A. FCC’s Interests in the Licenses
Following the 2000 Reorganization
The 2000 reorganization proceeded under the assumption that the FCC had validly cancelled Airadigm’s licenses after it
declared bankruptcy in 1999, and thus the
plan made no mention of the status of the
FCC’s security interests following the reorganization. But the NextWave decision
proved this assumption wrong. The antidiscrimination provision of the bankruptcy
code, 11 U.S.C. § 525(a), prohibits the
FCC from cancelling PCS licenses just
because a license-holder has entered bankruptcy. Now the parties dispute the effect
of the 2000 reorganization plan’s silence in
light of NextWave. Both the bankruptcy
court and the district court held that the
silence did not extinguish the FCC’s continuing
interests—decisions
involving
mixed questions of fact and law that we
review de novo. Mungo v. Taylor, 355
F.3d 969, 974 (7th Cir.2004). For the reasons set out below, we affirm.
[1] Under some circumstances, a reorganization plan’s silence regarding a creditor’s continuing secured interest in the
debtor’s property can result in the elimination of the creditor’s lien. Section 1141(c)
of the bankruptcy code provides that ‘‘after confirmation of a plan, the property
dealt with by the plan is free and clear of
all claims and interests of creditorsTTTT’’
11 U.S.C. § 1141(c). As applied to liens

88

648

519 FEDERAL REPORTER, 3d SERIES

and security interests, this means that
‘‘unless the plan of reorganization, or the
order confirming the plan, says that a lien
is preserved, it is extinguished by the confirmation.’’ In re Penrod, 50 F.3d 459, 463
(7th Cir.1995). This ‘‘default rule’’ applies
provided that the creditor ‘‘participated in
the reorganization’’ and, as required by
§ 1141(c) and at issue here, the property
was ‘‘dealt with by the plan.’’ Id. In other
words, if a secured creditor participates in
the debtor’s bankruptcy and the ultimate
plan does not preserve the creditor’s interest, the interest is gone.
We first articulated this rule in In re
Penrod. The Penrods were a family of
hog farmers who had given security interests in their hogs to Mutual Guaranty Corporation in exchange for a $150,000 loan.
The Penrods soon filed for bankruptcy,
and Mutual Guaranty then filed a proof of
claim. The resulting reorganization plan
provided that the Penrods would pay back
the remainder of the $150,000 loan in full
plus interest. But the plan said nothing
about Mutual Guaranty’s original liens.
When the Penrods sold their hogs for
slaughter after the reorganization, Mutual
Guaranty sought to enforce its liens in the
proceeds of the sale, as it could have done
under the original security agreement.
This Court, applying the rule stated above,
held that Mutual Guaranty’s security interests in the hogs were gone, replaced by
the payment schedule. The absence of an
express provision in the plan gave rise to
the presumption that Mutual Guaranty
had, in effect, ‘‘give[n] up [its] preexisting
liens’’ in exchange for the stream of payments. 50 F.3d at 463.
Neither party denies that the FCC ‘‘participated in the [2000] reorganization’’ or
that the security interests in the licenses
would otherwise constitute ‘‘interests of
creditors’’ under § 1141(c). But the parties do dispute whether the 2000 reorganization plan ‘‘dealt with’’ the licenses so as

to pull them within the ambit of § 1141(c)’s
‘‘default rule.’’ Airadigm points to the
provisions in the 2000 plan that set out the
various payment options should the FCC
ever reinstate the licenses. For example,
if the FCC had reinstated the licenses by
February 2001, TDS would pay the FCC’s
claim in full. Or, barring that, if the FCC
reinstated the licenses by June 2002, TDS
had the option of paying the claims, but
was not required to do so. These contingencies should suffice, in Airadigm’s view,
to show that the plan ‘‘dealt with’’ the
licenses. Because the plan did not expressly preserve the FCC’s continuing interests, Penrod applies, and the FCC’s
secured interests in the licenses would be
gone, relegating it to the heap of unsecured creditors. The FCC, on the other
hand, argues that the bankruptcy court
was correct in holding that a plan cannot
‘‘deal[ ] with’’ a security interest in a license if everyone erroneously believed that
the licenses were validly cancelled. We
agree.
[2–4] The 2000 reorganization plan’s
silence regarding the FCC’s security interests did not extinguish its continuing interests in the licenses. A chapter–11 reorganization ‘‘modifies the capital structure of a
bankrupt enterprise.’’ Penrod, 50 F.3d at
462. In reorganizing the bankrupt entity,
a secured creditor’s interests in the debtor’s property can be ‘‘dealt with’’ in a
variety of ways: through modification, impairment, exchange, or even elimination.
See, e.g., 11 U.S.C. § 1129(b)(2)(A)(I) (permitting secured creditors to retain the
liens); 11 U.S.C. § 1129(b)(2)(A)(i)(II)
(permitting approval of plan that exchanges the liens for ‘‘deferred cash payments’’); 11 U.S.C. § 1129(b)(2)(A)(iii)
(permitting exchanging the liens for ‘‘indubitable equivalent’’ of the value of creditor’s secured claim); 11 U.S.C. § 1126(d)
(permitting impairment of some interests
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if two-thirds of other creditors in class
approve). Among other things, these powers facilitate the reorganization. See In re
Regional Bldg. Systems, Inc., 254 F.3d
528, 532 (4th Cir.2001). A creditor wants
to get something for its secured interest,
and these provisions allow the creditor to
do so, such as an interest in the reorganized business. The debtor also emerges
from bankruptcy with property cleansed of
all hidden liens, ensuring that future businesses will transact with the reorganized
entity without fear that an unanticipated
creditor will emerge with a superior interest in purchased property. Penrod, 50
F.3d at 463; In re Regional Bldg. Systems, Inc., 254 F.3d at 533.
Penrod recognizes the practical reality
that if it appears that a creditor has received some sort of payment or otherwise
had its interest in property affected during
the reorganization, the parties did not also
agree to allow the creditor to keep its lien
after the reorganization unless the plan
specifically says so. Section 1141(c) and
the default rule announced in Penrod ensure that a potential creditor can look to a
reorganization plan to determine the extent of any other creditor’s continuing interest in property after the reorganization.
Penrod, 50 F.3d at 463. If the property is
‘‘dealt with’’ by the plan, the property is
‘‘free and clear of all claims and interests
of creditors.’’ 11 U.S.C. § 1141(c).
But for the plan to ‘‘deal[ ] with’’ property for purposes of § 1141(c), the plan itself
must give some indication that it has compensated the creditor for or otherwise impliedly affected its interest. In other
words, there must be some evidence that
the powers to affect the creditor’s interest
contained in the bankruptcy code—to exchange, extinguish, impair or otherwise
impact the interest—have in some way
been exercised—whether expressly or impliedly. In Penrod, the plan clearly ‘‘dealt
with’’ the bank’s liens in the hogs. Mutual
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Guaranty was entitled to a full payment
plus interest for the rest of the amount
owed by the Penrods after the reorganization, and Mutual Guaranty only participated in the bankruptcy because of its interest in the hogs. The inference was that
the payments contained in the plan compensated Mutual Guaranty for its contingent property right in the hogs and thus
extinguished that interest after reorganization. See generally In re Regional Bldg.
Sys., Inc., 254 F.3d at 530–33.
Not so here. Everyone, including the
bankruptcy court, the creditor, and the
debtor, assumed that the FCC had validly
cancelled the licenses. The plan thus only
affected or mentioned the licenses to the
extent that the FCC would eventually reinstate Airadigm’s interests in the licenses,
an event that never came to pass. The
plan itself referred to PCS licenses as the
‘‘Reinstated Licenses’’ throughout, defining them as those ‘‘Licenses as to which
the FCC grants by Final Order the relief
requested by the Debtor in the Petition for
Reinstatement.’’ To the extent that the
FCC would receive any future payment
from Airadigm for ‘‘Allowed claims,’’ it
would only occur ‘‘[o]n the Reinstatement
Payment Date,’’ meaning the ‘‘third Business Day after the’’ FCC reinstated the
licenses. Finally, the plan set out contingencies should the FCC reinstate the licenses before June 2002, but made no
provision for anything after this date. A
potential creditor transacting with Airadigm after June 2002 could not look to the
plan to determine any other creditor’s potential interests in the licenses because the
plan did not purport to affect the licenses
in any way if the FCC did not reinstate
them before June 2002. As a result, the
2000 plan did not ‘‘deal[ ] with’’ the licenses
in the event that the FCC did not reinstate
them, and this Court’s rule from Penrod
does not control.
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B. Applicability of the ‘‘Strong Arm’’
Provision to the FCC’s Interests
[5] Airadigm also appeals the lower
courts’ conclusions that the FCC’s liens
could not be avoided under § 544(a) of the
bankruptcy code, a decision regarding a
mixed question of law and fact that we
review de novo. Mungo, 355 F.3d at 974.
Airadigm, as the debtor-in-possession, has
the ‘‘rights and powers of TTT a creditor
that extends credit to the debtor at the
time of the commencement of the case, and
that obtains, at such time and with respect
to such credit, a judicial lien’’ on the property in question. 11 U.S.C. § 544(a)(1).
This ‘‘strong arm’’ power functions much
like a foreclosure. If at the time of Airadigm’s filing some hypothetical unsecured
creditor could have obtained a judicial lien
superior to the interest of the party bringing a secured claim in the bankruptcy proceeding, the estate can avoid the interest.
See In re Leonard, 125 F.3d 543, 545 (7th
Cir.1997). But unlike a regular foreclosure, the property simply becomes the estate’s free of the secured lien. Here, if
some hypothetical creditor could have obtained an interest superior to the FCC’s at
the time of Airadigm’s filing, the FCC will
become an unsecured creditor with respect
to the licenses.
[6] To resolve the question, we must
look to the rules governing the FCC’s
interests in the licenses. For although the
‘‘strong arm’’ power comes from federal
bankruptcy law, the rules governing the
perfection of security interests do not. In
the mine-run case—for example one concerning a private creditor’s interest in a
tractor or some type of inventory—state
law governs. But when the property in
question falls outside of state commercial
codes by virtue of the federal interest or
the nature of the property, federal law
provides the rule of decision. Grogan v.
Garner, 498 U.S. 279, 283–84 & n. 9, 111
S.Ct. 654, 112 L.Ed.2d 755 (1991). In such

instances, if a federal statute speaks to the
issue directly, the court will look no further. See United States v. Kimbell Foods,
Inc., 440 U.S. 715, 726, 99 S.Ct. 1448, 59
L.Ed.2d 711 (1979). Barring that, courts
can either adopt state law as the rule of
decision, see, e.g., Kimbell Foods, Inc., 440
U.S. at 729, 99 S.Ct. 1448; see also Powers
v. U.S. Postal Svce., 671 F.2d 1041, 1043
(7th Cir.1982), or craft a federal rule of
common law. See, e.g., Clearfield Trust
Co. v. United States, 318 U.S. 363, 366, 63
S.Ct. 573, 87 L.Ed. 838 (1943). The issues
before us are whether state or federal law
governs the perfection of the FCC’s interests in the licenses and, if the latter, what
federal law demands.
[7] Airadigm argues on appeal that
Wisconsin law should govern the perfection of the FCC’s interests in the licenses.
After the 1996 auction, the FCC executed
fifteen security agreements, and Airadigm
signed fifteen promissory notes for the
amounts owed. Initially, the FCC filed
financing statements in Wisconsin to perfect its interests in the licenses. But financing statements lapse after five years,
and the FCC didn’t renew them when the
time came in June and July 2002, waiting
until June 2006 to file a continuation statement. See WIS. STAT. § 409.515(1), (3)
(2003). Due to this lapse, if Wisconsin law
(or more generally the UCC) governs, the
FCC’s interests would be unperfected—
and thus avoidable—due to this failure to
renew.
[8] But neither the UCC nor Wisconsin law decides the issue, as federal statutory and regulatory law prevent a
hypothetical lien creditor from obtaining
a superior interest in an FCC license for
purposes of the bankruptcy code. The
liens held by the FCC are unlike liens
held by the federal government as part
of other federal lending programs, where
the lien secures the loan by attaching to
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property that is otherwise defined by
state law. See, e.g., United States v.
Kimbell Foods, Inc., 440 U.S. 715, 737,
99 S.Ct. 1448, 59 L.Ed.2d 711 (1979).
Instead, the property itself—the license—is a creature of federal law. Accordingly, federal law also defines the
FCC’s retained interest in that license.
Cf. id. at 734–35, 99 S.Ct. 1448 (contrasting federal interest in tax liens with its
interest in consensual liens). And as defined by federal law, the FCC does not
have to perfect its interest in a spectrum
license because federal law prevents another creditor from holding a superior
interest.
The licenses created by the Communications Act, as amended in 1993, ‘‘maintain
the control of the United States over all
the’’ invisible spectrum. 47 U.S.C. § 301.
The licenses give permission ‘‘for the use
of such channels, but not the ownership
thereof,’’ and ‘‘no such license shall be
construed to create any right, beyond the
terms, conditions, and periods of the license.’’ Id. Although these licenses provide license-holders the right to exclude,
they are not freely transferable as no license ‘‘or any rights thereunder, shall be
transferred, assigned, or disposed of in any
manner, voluntarily or involuntarily, directly or indirectly, TTT except upon application to the Commission.’’ 47 U.S.C.
§ 310(d). Even then, the Commission will
only approve the transfer ‘‘upon finding
TTT that the public interest, convenience,
and necessity will be served thereby.’’ Id.
The rules governing the auctions themselves also preserve the FCC’s interests in
the licenses. In 1993, Congress gave the
FCC the authority to ‘‘grant [a] license or
permit to a qualified applicant through a
system of competitive bidding’’ that would
‘‘recover[ ] for the public TTT a portion of
the value of the public spectrum resource
made available for commercial use.’’ 47
U.S.C. § 309(j)(1), (j)(3)(C). In so doing,
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the Commission was required to ‘‘consider
alternative payment schedules and methods of calculation, including TTT guaranteed installment payments.’’
Id. at
309(j)(4)(a). Pursuant to this authority,
and after a notice-and-comment period, see
In re Implementation of Section 309(j) of
the Communications Act, 9 F.C.C.R. 5532
(1994), the FCC crafted regulations governing the auction and the installment
plan. These regulations conditioned a successful bidder’s use of the licenses ‘‘upon
the full and timely performance of the
licensee’s payment obligations under the
installment
plan.’’
47
C.F.R.
§ 1.2110(g)(4).
And finally, the very
‘‘terms of the TTT license[s]’’—which 47
U.S.C. § 301 provided would define any
‘‘right’’ in them—stated that they were
‘‘conditioned upon the full and timely payment of all monies due pursuant to’’ the
regulations and the security agreements.
These statutory and regulatory provisions indicate that federal law precludes a
private party from obtaining a superior
interest to the FCC. Generally, when a
lien-creditor forecloses on a lien, the affected property is sold, and the lien-creditor recovers its debt from the proceeds of
the sale. In terms of priority, a liencreditor receives payment prior to any secured creditor whose interest is unperfected. See, e.g., U.C.C. § 9–317(a)(2). In
other words, the unperfected secured creditor—in this case, the FCC—will not get
paid anything unless there is money left
over after superior creditors recover from
the proceeds of the sale. 3–28 DEBTOR–
CREDITOR LAW § 28.03.
But if the forced sale of the PCS licenses were to occur with the FCC as merely
an unperfected secured creditor, the sale
would conflict with the statutes and regulations covering the FCC’s licensing
scheme. This conflict gives rise to a negative inference—controlling in this case—
that federal law does not allow private

92

652

519 FEDERAL REPORTER, 3d SERIES

creditors to obtain an interest in PCS licenses superior to the FCC’s. In the first
place, a judicially enforced sale would
mean that a ‘‘transfer’’ of the licenses occurred without an ‘‘application to the Commission and upon finding by the Commission that the public interest, convenience,
and necessity will be served thereby.’’ 47
U.S.C. § 310(d); see also FCC v. WOKO,
Inc., 329 U.S. 223, 229, 67 S.Ct. 213, 91
L.Ed. 204 (1946).
In addition, if the lien-holder were to be
paid before the FCC, this would conflict
with 47 U.S.C. § 301 and 47 C.F.R.
§ 1.2110(g)(4). Section 301 provides for
the ‘‘use’’ of licenses subject to the ‘‘terms,
conditions, and periods of the license.’’
And the ‘‘terms TTT of the license[s]’’ require that the licensee make ‘‘full and
timely payment of all monies due.’’ The
FCC’s regulations, crafted after Congressional authorization and a notice-and-comment period, similarly predicate the auction-winner’s use of the licenses on ‘‘the
2.

A previous decision of this Court, In re Tak
Communications, 985 F.2d 916 (7th Cir.
1993), held that a ‘‘creditor may [not] hold a
security interest in [a] license.’’ This decision
reflected the FCC’s stated policy at the time,
see In re Tak, 985 F.2d at 918–19; In re
Twelve Seventy, Inc., 1 F.C.C.2d 965, 967
(1965), and ended with the proviso that any
change in this policy was ‘‘a matter for the
FCC rather than the courts to decide.’’ In re
Tak, 985 F.2d at 919. A subsequent decision
coming from within the FCC then expressly
disagreed with In re Tak. The Chief of the
Mobile Services Division held that, despite the
FCC’s general ‘‘policy against a licensee giving a security interest in a license,’’ a ‘‘security interest in the proceeds of the sale of a
license does not violate Commission policy.’’
In re Cheskey, 9 F.C.C.R. 986, 987 & n. 8
(Mobile Serv. Div.1994). Other circuits have
found this statement persuasive. See, e.g.,
MLQ Investors, L.P. v. Pacific Quadracasting,
Inc., 146 F.3d 746, 748–49 (9th Cir.1998); In
re Beach Television Partners, 38 F.3d 535, 537
(11th Cir.1994). But the FCC has not argued
before this Court that this decision is entitled
to Chevron deference, which would have

full and timely performance of the licensee’s payment obligations under the installment plan.’’ 47 C.F.R. § 1.2110(g)(4).
Pursuant to Congress’s command to ‘‘recover TTT a portion of the value of the
public spectrum resource,’’ the FCC made
full payment a regulatory condition on the
use of the invisible spectrum when implementing the installment plan. Subordinating its interests to that of a private liencreditor would conflict with the FCC’s
statutory and regulatory authority.
As a result, under federal non-bankruptcy law the rights afforded to a hypothetical
lien creditor at the time of Airadigm’s
filing could not have been superior to the
FCC’s interests in the licenses. Accordingly, the lower courts were correct to
conclude that Airadigm cannot avoid the
FCC’s interests in the licenses under 11
U.S.C. § 544(a). We conclude by noting
that we do not decide whether a private
party can in fact take an interest in the
proceeds of PCS licenses.2 This decision
meant that the FCC effectively overruled In re
Tak. See Nat’l Cable & Telecommunications
Inc. v. Brand X Internet Svces., 545 U.S. 967,
982–84, 125 S.Ct. 2688, 162 L.Ed.2d 820
(2005) (‘‘A court’s prior judicial construction
of a statute trumps an agency construction
otherwise entitled to Chevron deference only
if the prior court decision holds that its construction follows from the unambiguous
terms of the statute and thus leaves no room
for agency discretion.’’). Nor is Chevron deference likely given that the Commission subsequently declined to adopt this policy in affirming the Chief’s order in Cheskey. See In
re Cheskey, 13 F.C.C.R. 10656, 10659–60
(1998) (expressly declining to reach issue); 47
U.S.C. §§ 154(i) (powers of Commission),
155(c)(1)-(6) (powers, unused in Cheskey, to
delegate authority to an employee of the
FCC). Accordingly, because the answer to
this question is not necessary for our decision
and because ‘‘it is [not] clear that a private
party can take and enforce a security interest
in an FCC license,’’ NextWave, 537 U.S. at
307, 123 S.Ct. 832, it is for a future case (or
the FCC) to readdress the matter if necessary.
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is unnecessary because, regardless what
interest a license-holder can give a creditor in these licenses, it could not be superior to the FCC’s for purposes of 11 U.S.C.
§ 544(a).
C. FCC’s Treatment as an Undersecured Creditor
In its cross-appeal, the FCC challenges
its treatment as an undersecured creditor.
Airadigm still owes the FCC $64.2 million
for the licenses it purchased. But if the
licenses had been sold at the time of Airadigm’s 2006 reorganization, the going rate
was only $33 million. So the bankruptcy
court treated the FCC as an undersecured
creditor in the 2006 reorganization plan.
11 U.S.C. § 506(a). The plan, tracking the
bankruptcy code, gave the FCC two options. It could either receive immediate
payment for the entirety of its $33 million
secured claim and treat the remaining
$31.2 million as unsecured. Id. Or it could
opt to treat the entire allowed $64.2 million
claim as secured and receive a deferred
stream of payments from Airadigm over a
number of years.
See 11 U.S.C.
§§ 1111(b)(1), (b)(2), 1129(b)(2)(A)(i)(II).
To finance this stream of payments, Airadigm would purchase $33 million of government-backed securities or annuities and
would then use the interest from this principal to pay the FCC over a term of years.
In the alternative, Airadigm could choose
to pay the FCC from the proceeds of the
sale of the licenses. Should the FCC opt
to treat the whole claim as secured, it
would retain its liens in the licenses until it
receives full payment, at which point the
liens would expire.
See 11 U.S.C.
§ 1129(b)(2)(A)(i)(I); see generally 7–1111
COLLIER ON BANKRUPTCY P.1111.03 (15th
ed.2007).
[9] The FCC raises two objections related to the plan’s provisions should it
make the so-called § 1111(b) election.
The first need not detain us because it is
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waived. The FCC argued for the first
time in its appeal to the district court that
it was entitled to a higher interest rate on
the $33 million worth of securities. In
short, the FCC claimed that there is a risk
that Airadigm will abscond with the principal and accrued interest, and it wants the
$64.2 million to accrue at a higher interest
rate to compensate for this risk. For this
Court to entertain the merits of this claim,
which are questionable in this context, the
FCC must have raised it before the bankruptcy court so as to preserve it for appeal. See In re Rimsat, Ltd., 212 F.3d
1039, 1048 (7th Cir.2000). The FCC concedes that it didn’t, so the claim is waived.
[10] The FCC’s second claim is that
the bankruptcy court did not properly preserve the liens securing its claim in the
licenses because it did not keep the FCC’s
due-on-sale rights in the plan of reorganization. To approve of a plan over the
objection of a secured creditor, the bankruptcy plan must ‘‘retain the liens securing
[a secured creditor’s] claims.’’ 11 U.S.C.
§ 1129(b)(2)(A)(i)(I). The FCC’s regulations provide that a licensee who obtained
its licenses under the installment plan
must pay back the full amount if it seeks
to transfer the licenses to an entity that
wouldn’t otherwise qualify for the installment plan. 47 C.F.R. § 1.2111(c)(1). Because, in the FCC’s estimation, the 2006
plan does not preserve the due-on-sale
provision, it does not ‘‘retain the liens’’ and
the plan cannot be ‘‘crammed down’’ over
its objection. The district court disagreed
with the FCC, a decision involving statutory interpretation that we review de novo.
In re Till, 301 F.3d 583, 586 (7th Cir.2002),
rev’d in part on other grounds, 541 U.S.
465, 124 S.Ct. 1951, 158 L.Ed.2d 787
(2004).
[11, 12] The issue before the Court is
what to make of the FCC’s regulations for
purposes of the bankruptcy code. As the
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Supreme Court’s decision in NextWave
makes clear, the FCC participates in a
debtor’s bankruptcy as a creditor subject
to the terms of the bankruptcy code. 537
U.S. 293, 302–03, 123 S.Ct. 832, 154
L.Ed.2d 863 (2003). Unlike most creditors, the FCC is a creature of federal
statutory law and a source of regulatory
laws. These laws can come into conflict or
at least create tension with the bankruptcy
code. In the event that the FCC has
issued regulations that conflict with the
requirements of the bankruptcy code, NextWave commands that the former give
way.3 For example, even though FCC
regulations state that when a license-holder is in ‘‘default, its license shall automatically cancel,’’ 47 C.F.R. § 1.2110(g)(iv), the
bankruptcy code prevents the FCC from
cancelling a license ‘‘solely because such
TTT debtor TTT has not paid a debt that is
dischargeable in the case under this title.’’
11 U.S.C. § 525(a); see also NextWave,
537 U.S. at 302, 123 S.Ct. 832. The bankruptcy code governs due to the time-honored rule of legislative supremacy. See,
e.g., Butner v. United States, 440 U.S. 48,
99 S.Ct. 914, 59 L.Ed.2d 136 (1979) (superseded in part by Pub.L. 103–394); see also
Diersen v. Chicago Car Exchange, 110
F.3d 481, 486 (7th Cir.1997).

principal.’’ 47 C.F.R. § 1.2111(c)(1). On
the one hand, a bankruptcy court cannot
nullify the effect of a duly enacted regulation as part of the plan unless the regulation conflicts with the bankruptcy code or
otherwise falls within the ambit of the
powers conferred upon the court. Cf. generally Midlantic Nat. Bank v. New Jersey
Dept. of Environmental Protection, 474
U.S. 494, 106 S.Ct. 755, 88 L.Ed.2d 859
(1986). In providing the debtor with a
‘‘fresh start,’’ the bankruptcy court could
not bolster the reorganization with a prospective freedom from all regulation. See,
e.g., Ohio v. Kovacs, 469 U.S. 274, 284–85,
105 S.Ct. 705, 83 L.Ed.2d 649 (1985). Conversely, the bankruptcy court has broad
powers under the code to modify terms of
payment for a ‘‘claim.’’ NextWave, 537
U.S. at 302, 123 S.Ct. 832. This power
obtains with no less sweep when the terms
of payment are contained in federal regulations. Id. (‘‘[W]here Congress has intended to provide regulatory exceptions to
provisions of the Bankruptcy Code, it has
done so clearly and expressly, rather than
by a device so subtle as denominating a
motive a cause.’’).

[13–15] Things are somewhat more
complicated, however, where the FCC’s
regulations do not conflict with the bankruptcy code, but instead contain substantive obligations with which the bankruptcy
court must contend. In this case, the
FCC’s regulations provide that ‘‘[i]f a licensee that utilizes installment financing
under this section seeks to assign or transfer control of its license to an entity not
meeting the eligibility standards for installment payments, the licensee must
make full payment of the remaining unpaid

In these circumstances and for purposes
of the cramdown provision, the bankruptcy
court must first ensure that the plan complies with the bankruptcy code and, second, ensure that, if the plan affects the
FCC’s regulations, it has done so pursuant
to a specific power that Congress has conferred upon the bankruptcy court. In light
of this framework, we affirm. The due-onsale provisions contained in the FCC’s regulations do not constitute part of its lien
that the bankruptcy court had to ‘‘retain’’
in order to approve the plan pursuant to
§ 1129. The bankruptcy code defines a
‘‘lien’’ as a ‘‘charge against or interest in

In the event that the bankruptcy code conflicted with the statutes governing the FCC, a
different situation—one not presented here—

would arise. See United States v. Energy Resources Co., Inc., 495 U.S. 545, 550–51, 110
S.Ct. 2139, 109 L.Ed.2d 580 (1990).

3.
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property to secure payment of a debt or
performance of an obligation.’’ 11 U.S.C.
§ 101(37). The due-on-sale provision contained in the federal regulation is not a
‘‘charge against or interest in property’’
but is instead a regulation regarding the
terms of payment for the debt. A creditor
can take a lien in exchange for a loan and
require payment over any period of time,
subject to nearly any rate of interest and
with prepayment penalties or acceleration
clauses. And a creditor can use a due-onsale provision to prevent third-party assumption of desirable financial or lending
conditions governing a secured interest.
See generally 6–51 DEBTOR–CREDITOR LAW
§ 51.09. This is what the FCC has done
with the regulation at issue. Such regulatory terms do not affect or attend the
FCC’s underlying lien so that the bankruptcy court must ‘‘retain’’ them in a plan,
but are instead simple terms of payment.
In addition, the bankruptcy plan does
not purport to affect the FCC’s powers to
regulate outside of bankruptcy, including
through the due-on-sale provision. Accordingly, there is no question that this
provision falls within the power of the
bankruptcy court. The plan provides that
‘‘[w]hen the [FCC] has received the payments required [by the plan] TTT then the
TTT Claim will be satisfied in full, and such
holder will have no further right or interest in or to [sic] such securities or annuity
contracts, which will then become the exclusive property of the Reorganized Debtor.’’ These ‘‘payments’’ can be made ‘‘either from the proceeds of such securities
or annuity contracts, the proceeds of a sale
of the corresponding License or Partial
License, direct payment by the Reorganized Debtor, or any assignee, designee or
successor of the Reorganized Debtor, or
otherwise.’’ The plan does not require the
FCC to approve of a particular sale to
repay the amounts owed. Nor does it
affect the FCC’s regulatory powers should
Airadigm decide to sell the licenses to a
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party that would not qualify for installment payments. It merely states that
should Airadigm sell the licenses such that
the FCC ‘‘has received the payments required’’ by the plan, then the FCC will not
have any continuing interest in the underlying ‘‘securities or annuity contracts’’ that
would otherwise provide the stream of
payments. Because the plan ‘‘retain[ed]
the liens’’ and did not otherwise affect the
FCC’s regulatory authority, the bankruptcy court did not err by omitting reference
to the due-on-sale provisions in the 2006
reorganization plan.
D. Release of TDS from Liability
Finally, the FCC challenges the fact
that the 2006 plan releases TDS from all
liability ‘‘in connection with’’ the reorganization except for willful misconduct. The
plan, as is relevant, states ‘‘[e]xcept as
expressly provided TTT [TDS shall not]
have or incur any liability to TTT any holder of any Claim TTT for any act or omission
arising out of or in connection with the
Case, the confirmation of this Plan, the
consummation of this Plan, or the administration of this Plan or property to be distributed under this Plan, except for willful
misconduct.’’ The FCC argues that this
violates the bankruptcy code and was
therefore improper. For the reasons set
out below, we disagree.
The question whether a bankruptcy
court can release a non-debtor from creditor liability over the objections of the creditor is one of first impression in this circuit. See In re Specialty Equipment, Co.,
3 F.3d 1043, 1046–47 (7th Cir.1993) (approving of consensual non-debtor releases); see also Union Carbide Corp. v. Newboles, 686 F.2d 593, 595 (7th Cir.1982)
(holding under previous version of bankruptcy code that such releases are improper). And the circuits that have addressed
the matter have set out a variety of approaches. Some have held that a nonconsensual release of liability violates the
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bankruptcy code and is thus beyond the
power of the bankruptcy court. See In re
Lowenschuss, 67 F.3d 1394, 1401 (9th Cir.
1995); In re Western Real Estate, 922
F.2d 592, 600 (10th Cir.1990). Others permit the releases but have splintered on the
governing standard. See, e.g., Deutsche
Bank AG v. Metromedia Fiber Network,
Inc., 416 F.3d 136, 142 (2d Cir.2005) (permitting release if it is ‘‘important’’ to reorganization); Gillman v. Continental Airlines (In re Continental Airlines), 203
F.3d 203, 214 (3d Cir.2000); In re A.H.
Robins, Co., 880 F.2d 694, 701–02 (4th
Cir.1989); In re Dow Corning Corp., 280
F.3d 648, 658 (6th Cir.2002) (setting out a
seven-factor balancing test).
[16] The nub of the circuits’ disagreement concerns two interrelated questions,
one of which we have already resolved and
another that we answer here. The first is
whether § 524(e) of the bankruptcy code
bars a bankruptcy court from releasing
non-debtors from liability to a creditor
without the creditor’s consent. See, e.g.,
Lowenschuss, 67 F.3d at 1401(yes);
Deutsche Bank AG, 416 F.3d at 142(no).
Section 524(e) provides that the ‘‘discharge
of a debt of the debtor does not affect the
liability of another entity on, or the property of any other entity for, such debt.’’
11 U.S.C. § 524(e). The natural reading
of this provision does not foreclose a thirdparty release from a creditor’s claims.
Specialty Equipment, 3 F.3d at 1047.
Section 524(e) is a saving clause; it limits
the operation of other parts of the bankruptcy code and preserves rights that
might otherwise be construed as lost after
the reorganization. Id.; see also In re
Hunter, 970 F.2d 299, 311 (7th Cir.1992).
Thus, for example, because of § 524, a
4.

This Court had previously held that all nondebtor releases were prohibited under the prior version of the bankruptcy code. Union
Carbide Corp. v. Newboles, 686 F.2d 593 (7th
Cir.1982). The language before these 1979

creditor can still seek to collect a debt
from a co-debtor who did not participate in
the reorganization—even if that debt was
discharged as to the debtor in the plan.
Compare 11 U.S.C. § 524(a)(2) with 11
U.S.C. § 524(e). Or a third party could
proceed against the debtor’s insurer or
guarantor for liabilities incurred by the
debtor even if the debtor cannot be held
liable. See In re Shondel, 950 F.2d 1301,
1306–07 (7th Cir.1991); see also In re
Hendrix, 986 F.2d 195, 197 (7th Cir.1993).
In any event, § 524(e) does not purport
to limit the bankruptcy court’s powers to
release a non-debtor from a creditor’s
claims. If Congress meant to include such
a limit, it would have used the mandatory
terms ‘‘shall’’ or ‘‘will’’ rather than the
definitional term ‘‘does.’’ And it would
have omitted the prepositional phrase ‘‘on,
or TTT for, such debt,’’ ensuring that the
‘‘discharge of a debt of the debtor shall not
affect the liability of another entity’’—
whether related to a debt or not. See 11
U.S.C. § 34 (repealed Oct. 1, 1979) (‘‘The
liability of a person who is a co-debtor
with, or guarantor or in any manner a
surety for, a bankrupt shall not be altered
by the discharge of such bankrupt.’’) (prior
version of § 524(e)). Also, where Congress has limited the powers of the bankruptcy court, it has done so clearly—for
example, by expressly limiting the court’s
power, see 11 U.S.C. § 105(b) (‘‘[A] court
may not appoint a receiver in a case under
this title’’), or by creating requirements for
plan confirmation, see, e.g., 11 U.S.C.
§ 1129(a) (‘‘The court shall confirm a plan
only if the following requirements are
metTTTT’’). As a result, for the reasons
set out in Specialty Equipment, § 524(e)
does not bar a non-consensual third-party
release from liability.4
modifications—the 1982 case applied the preamendment version of the code—quite explicitly answered the question at issue here. It
provided that ‘‘[t]he liability of a person who
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[19] In this case, the bankruptcy court
did not exceed its authority in granting the
limitation on TDS’s liability. Ultimately,
whether a release is ‘‘appropriate’’ for the
reorganization is fact intensive and depends on the nature of the reorganization.
Given the facts of this case, we are satisfied that the release was necessary for the
reorganization and appropriately tailored.
First, the limitation itself is narrow: it

applies only to claims ‘‘arising out of or in
connection with’’ the reorganization itself
and does not include ‘‘willful misconduct.’’
See Deutsche Bank, 416 F.3d at 142 (noting that ‘‘potential for abuse is heightened
when releases afford blanket immunity’’).
This is not ‘‘blanket immunity’’ for all
times, all transgressions, and all omissions.
Nor does the immunity affect matters beyond the jurisdiction of the bankruptcy
court or unrelated to the reorganization
itself. See 28 U.S.C. § 157(b); Cf. In re
Johns–Manville Corp., 517 F.3d 52 (2d
Cir.2008). Thus, should TDS have recklessly committed some wrong during the
2000 or 2006 proceedings, it would still be
liable to the FCC or any other third party.
Second, the limitation is subject to the
other provisions of the plan, including one
that expressly preserves the FCC’s regulatory powers with respect to the licenses.
Therefore, TDS cannot use this limitation
as a way of skirting the FCC’s regulations
regarding the use, possession, or transfer
of the licenses. Third, the bankruptcy
court found ‘‘adequate’’ evidence that TDS
required this limitation before it would
provide the requisite financing, which was
itself essential to the reorganization. See
Deutsche Bank, 416 F.3d at 143. Airadigm owes TDS $188,264,000 for its secured claims, and it owes the FCC another
$33 million in secured claims for the licenses. As the bankruptcy court found, without TDS’s involvement, Airadigm would be
on the hook for over $221 million in debt—
an amount that some other would-be financier would not likely pay considering Airadigm’s financial situation. Absent TDS’s
involvement, the reorganization simply
would not have occurred. Given how narrow the limitation is and how essential
TDS was for the reorganization, the re-

is a co-debtor with, or guarantor or in any
manner a surety for, a bankrupt shall not be
altered by the discharge of such bankrupt.’’
11 U.S.C. § 34 (repealed Oct. 1, 1979). Giv-

en Congress’s elimination of the statutory language that formerly decided the issue, Union
Carbide is no longer controlling on this point
of law.

[17, 18] The second related question
dividing the circuits is whether Congress
affirmatively gave the bankruptcy court
the power to release third parties from a
creditor’s claims without the creditor’s
consent, even if § 524(e) does not expressly preclude the releases. A bankruptcy
court ‘‘appl[ies] the principles and rules of
equity jurisprudence,’’ Pepper v. Litton,
308 U.S. 295, 304, 60 S.Ct. 238, 84 L.Ed.
281 (1939), and its equitable powers are
traditionally broad, United States v. Energy Resources Co., Inc., 495 U.S. 545, 549,
110 S.Ct. 2139, 109 L.Ed.2d 580 (1990).
Section 105(a) codifies this understanding
of the bankruptcy court’s powers by giving it the authority to effect any ‘‘necessary or appropriate’’ order to carry out
the provisions of the bankruptcy code. Id.
at 549; 11 U.S.C. § 105(a). And a bankruptcy court is also able to exercise these
broad equitable powers within the plans of
reorganization
themselves.
Section
1123(b)(6) permits a court to ‘‘include any
other appropriate provision not inconsistent with the applicable provisions of this
title.’’ 11 U.S.C. § 1123(b)(6). In light of
these provisions, we hold that this ‘‘residual authority’’ permits the bankruptcy court
to release third parties from liability to
participating creditors if the release is
‘‘appropriate’’ and not inconsistent with
any provision of the bankruptcy code.
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lease is ‘‘appropriate’’ and thus within the
bankruptcy court’s powers.
III.

Conclusion

For the foregoing reasons, we AFFIRM
the district court’s decision affirming the
bankruptcy court.

,
UNITED STATES of America,
Plaintiff–Appellee,
v.
Jose DE HORTA GARCIA,
Defendant–Appellant.

der in subsequent prosecution for illegal reentry after removal; and
(2) section of the Antiterrorism and Effective Death Penalty Act (AEDPA) that
precluded grant of discretionary relief
from deportation to aliens who were
excludable for having committed certain drug-related crimes could be applied, in deportation proceedings that
were pending when this section went
into effect, to alien who committed the
disqualifying drug-related crime before
this provision became effective.
Affirmed.
Rovner, Circuit Judge, concurred and filed
opinion.

No. 07–2060.
United States Court of Appeals,
Seventh Circuit.
Argued Jan. 29, 2008.
Decided March 13, 2008.
Rehearing and Suggestion for Rehearing
En Banc Denied April 11, 2008.
Background: Alien who was charged with
illegal reentry after deportation moved to
dismiss upon theory that his original deportation was invalid because he was not
denied right to petition for discretionary
waiver of deportation. The United States
District Court for the Western District of
Wisconsin, Barbara B. Crabb, Chief Judge,
denied dismissal motion, on theory that
defendant was rendered ineligible such
discretionary relief based on his conviction
of drug-related offense and on immigration
statute that went into effect after defendant committed offense, but prior to deportation hearing. Defendant appealed.
Holdings: The Court of Appeals, Bauer,
Circuit Judge, held that:
(1) failure to inform alien that he might
apply for discretionary relief from removal did not render his removal,
based upon his narcotics conviction,
fundamentally unfair, as required for
alien to collaterally attack removal or-

1. Aliens, Immigration, and Citizenship
O377
Constitutional Law O4438
Failure to inform alien that he might
apply for discretionary relief from removal
did not render his removal, based upon his
narcotics conviction, fundamentally unfair,
as required for alien to collaterally attack
removal order in subsequent prosecution
for illegal reentry after removal; alien had
no due process right to be informed of
eligibility for, or to be considered for, discretionary relief. U.S.C.A. Const.Amend.
5; Immigration and Nationality Act,
§ 276(d)(3), 8 U.S.C.A. § 1326(d)(3).
2. Aliens, Immigration, and Citizenship
O216
Section of the Antiterrorism and Effective Death Penalty Act (AEDPA) that
precluded grant of discretionary relief
from deportation to aliens who were excludable for having committed certain
drug-related crimes could be applied, in
deportation proceedings that were pending
when this section went into effect, to alien
who committed the disqualifying drug-related crime before this provision became
effective, since application of provision to
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that the overall appearances created by
the configuration of the two catalogs are
similar. They contain too many significant
dissimilarities, in terms of both style, layout, and content, along with the ubiquitousness of the producers’ respective
trademarks
constantly
indicating—on
practically every page—the catalog’s origin, to conclude otherwise. This case is
wholly unlike Tools USA & Equipment,
where the defendant reproduced a ‘‘stars
and stripes’’ logo around the catalog name,
an ordering information box and the
phrase ‘‘Attention: Body Shop Managers’’
in capital letters at the bottom of the cover
page, and a banner containing ordering
instructions across each page, among other
devices used by the plaintiff. See Tools
USA & Equip., 87 F.3d at 658. Unlike the
Fourth Circuit’s review of the record in
Tools USA & Equipment, visual inspection
of the two catalog designs in this case
‘‘lead[s] to the inescapable conclusion,’’ id.
at 660, that the respective trade dresses
are not similar.
[35] When the trade dresses are so
‘‘clearly distinguishable and would appear
so to all but the most obtuse consumer,’’
Haagen–Dazs, 493 F.Supp. at 75, that a
court may resolve the issue of the dresses’
similarity as a matter of law, the defendant’s resounding success on this factor
makes the plaintiff’s burden of prevailing
on the seven other Frisch’s factors effectively insurmountable. A strong visual impression of dissimilarity ordinarily ‘‘receives great weight in determining the
likelihood of confusion.’’ TrafFix, 200
F.3d at 934 (citing Kangol, Ltd. v. Kangaroos U.S.A., Inc., 974 F.2d 161, 163 (Fed.
Cir.1992)), rev’d on other grounds, 532
U.S. 23, 121 S.Ct. 1255, 149 L.Ed.2d 164.
Moreover, ‘‘[w]hat is important is not
whether people will necessarily confuse the
marks, but whether the marks will be likely to confuse people into believing that the

goods TTT emanate from the same source.’’
Kangol, 974 F.2d at 163. There is so little
danger of a consumer picking up the two
catalogs and not quickly realizing that they
emanate from different sources that judgment as a matter of law for American
Eagle is appropriate.
IV
For the foregoing reasons, we conclude
that Abercrombie’s clothing designs and
in-store presentations are legally functional non-protectable trade dress and that
Abercrombie could not possibly have carried its burden of proving that American’s
catalog was confusingly similar to what we
have presumed is the protectable trade
dress of Abercrombie’s Quarterly. On this
basis, we AFFIRM the judgment of the
district court in favor of defendant American Eagle Outfitters, Inc.

,
In re DOW CORNING
CORPORATION,
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Class Five Nevada Claimants (00–2516);
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Order was entered by the United
States Bankruptcy Court for the Eastern
District of Michigan, Arthur J. Spector,
Chief Judge, confirming breast implant
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manufacturer’s proposed Chapter 11 plan,
but construing plan’s non-debtor release
and injunction provisions to apply only to
consenting creditors, and various opinions
were issued relative to confirmation order
at 244 B.R. 634; 244 B.R. 673; 244 B.R.
678; 244 B.R. 696; 244 B.R. 705; 244 B.R.
718; and 244 B.R. 721. Appeal was taken.
The District Court, Dennis Page Hood, J.,
255 B.R. 445, affirmed the bankruptcy
court’s confirmation order, but reversed
the bankruptcy court’s interpretation of
the plan’s release and injunction provisions. Certain claimants who had voted
against the plan appealed. Addressing a
question of first impression in the circuit,
the Court of Appeals, Boyce F. Martin, Jr.,
Chief Circuit Judge, held that: (1) under
certain circumstances, a bankruptcy court
may enjoin a non-consenting creditor’s
claim against a non-debtor to facilitate a
Chapter 11 plan of reorganization; and
that (2) in the instant case, the record
produced by the bankruptcy court did not
support a finding of ‘‘unusual circumstances’’ such that it was proper to enjoin
non-consenting creditors’ claims; and (3)
plan’s classification of foreign claimants
complied with the Bankruptcy Code’s classification requirements.
Affirmed and remanded.

1. Bankruptcy O2151
In a bankruptcy proceeding, the bankruptcy court is the finder of fact.
2. Bankruptcy O3782, 3786
When a district court acts as an appellate court as it does in a bankruptcy proceeding, it reviews the bankruptcy court’s
factual findings under the clearly erroneous standard, and its conclusions of law de
novo.
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3. Bankruptcy O3782, 3786

10. Bankruptcy O2971

In appeals from the decision of a district court on appeal from the bankruptcy
court, the Court of Appeals independently
reviews the bankruptcy court’s decision,
applying the clearly erroneous standard to
findings of fact and de novo review to
conclusions of law.

Under the doctrine of marshaling of
assets, the bankruptcy court has the power
to order a creditor who has two funds to
satisfy his debt to resort to the fund that
will not defeat other creditors.

4. Bankruptcy O3782
Court of Appeals reviews the district
court’s legal conclusions de novo.
5. Bankruptcy O2367, 3558
Bankruptcy Code does not explicitly
prohibit or authorize a bankruptcy court to
enjoin a non-consenting creditor’s claims
against a non-debtor to facilitate a reorganization plan.
6. Bankruptcy O2125
Bankruptcy courts, as courts of equity, have broad authority to modify creditor-debtor relationships.
7. Bankruptcy O2125
Section of the Bankruptcy Code authorizing a bankruptcy court to issue any
order necessary or appropriate to carry
out the provisions of Title 11 grants the
court the power to take appropriate equitable measures needed to implement other
sections of the Code. Bankr.Code, 11
U.S.C.A. § 105(a).
8. Bankruptcy O3566.1
Bankruptcy Code allows bankruptcy
courts considerable discretion to approve
plans of reorganization.
9. Bankruptcy O2124.1
Bankruptcy court, as a forum for resolving large and complex mass litigations,
has substantial power to reorder creditordebtor relations needed to achieve a successful reorganization. Bankr.Code, 11
U.S.C.A. § 1123(b)(6).

11. Debtor and Creditor O13.1
It is an ancient but very much alive
doctrine that a creditor has no right to
choose which of two funds will pay his
claim.
12. Bankruptcy O2367, 3558
When a Chapter 11 plan provides for
the full payment of all claims, enjoining
claims against a non-debtor so as not to
defeat reorganization is consistent with the
bankruptcy court’s primary function.
13. Bankruptcy O3412
Section of the Bankruptcy Code providing that the discharge of the debt of the
debtor does not affect the liability of any
other entity on, or the property of any
other entity for, such debt, explains the
effect of a debtor’s discharge; it does not
prohibit the release of a non-debtor.
Bankr.Code, 11 U.S.C.A. § 524(e).
14. Bankruptcy O2367
Injunction enjoining a non-consenting
creditor’s claim against a non-debtor is a
dramatic measure to be used cautiously,
and is only appropriate in ‘‘unusual circumstances.’’
Bankr.Code, 11 U.S.C.A.
§ 1123(b)(6).
15. Bankruptcy O2367, 3558
When the following seven factors are
present, there are ‘‘unusual circumstances,’’ and a bankruptcy court may enjoin a non-consenting creditor’s claims
against a non-debtor to facilitate a Chapter
11 plan of reorganization: (1) there is an
identity of interests between debtor and
third party, usually an indemnity relationship, such that a suit against non-debtor is,
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in essence, a suit against debtor or will
deplete estate assets, (2) non-debtor has
contributed substantial assets to the reorganization, (3) injunction is essential to
reorganization, namely, reorganization
hinges on debtor being free from indirect
suits against parties who would have indemnity or contribution claims against
debtor, (4) impacted class, or classes, has
overwhelmingly voted to accept plan, (5)
plan provides a mechanism to pay for all,
or substantially all, of the class or classes
affected by the injunction, (6) plan provides an opportunity for those claimants
who choose not to settle to recover in full
and, (7) court made a record of specific
factual findings that support its conclusions.
Bankr.Code,
11
U.S.C.A.
§ 1123(b)(6).
16. Bankruptcy O2367, 3558
Record produced by the bankruptcy
court did not support a finding of ‘‘unusual
circumstances’’ such that it was proper to
enjoin non-consenting creditors’ claims
against non-debtors to facilitate reorganization plan of breast implant manufacturer; bankruptcy court’s findings of fact with
regards to the ‘‘unusual circumstances’’
test were no more than conclusory statements that restated elements of the test in
the form of factual conclusions, court provided no explanation or discussion of the
evidence underlying these findings, and
the findings did not discuss the facts as
they related specifically to the various released parties, but merely made sweeping
statements as to all released parties collectively.
Bankr.Code,
11
U.S.C.A.
§ 1123(b)(6).
17. Bankruptcy O3790
When the bankruptcy court’s factual
findings are silent or ambiguous as to outcome-determinative
factual
questions,
Court of Appeals must remand the case to
the bankruptcy court for the necessary
factual determinations.
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18. Bankruptcy O3563.1
Bankruptcy Code’s ‘‘cram down’’ provision details special protections to classes
of creditors who vote against approval of a
reorganization plan.
Bankr.Code, 11
U.S.C.A. § 1129(b)(2)(B).
19. Bankruptcy O3565
Under the Bankruptcy Code’s ‘‘cram
down’’ provision, if an objecting, unsecured
creditor’s claims are not paid in full, junior
claimants cannot receive or retain property on account of their prior interest in the
debtor.
Bankr.Code,
11
U.S.C.A.
§ 1129(b)(2)(B).
20. Bankruptcy O3552
Disparate treatment of members of
the same class by breast implant manufacturer’s Chapter 11 plan, which accorded
Canadian governmental payers far more
effective recovery rights than the United
States, violated the Bankruptcy Code’s
equal treatment requirement.
Bankr.
Code, 11 U.S.C.A. § 1123(a)(4).
21. United States O126
United States has no express statutory right under the Federal Medical Care
Recovery Act to recover from a beneficiary
who receives payment from a third party.
Medical Care Recovery Act, §§ 1–3, 42
U.S.C.A. §§ 2651–2653.
22. Bankruptcy O3550
Section of the Bankruptcy Code governing the classification of claims or interests, by its express language, only addresses the problem of dissimilar claims
being included in the same class. Bankr.
Code, 11 U.S.C.A. § 1122(a).
23. Bankruptcy O3550
Section of the Bankruptcy Code governing the classification of claims or interests does not demand that all similar
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claims be in the same class. Bankr.Code,
11 U.S.C.A. § 1122(a).
24. Bankruptcy O3550
Bankruptcy court has substantial discretion to place similar claims in different
classes.
Bankr.Code,
11
U.S.C.A.
§ 1122(a).
25. Bankruptcy O3550
Congress incorporated into section of
the Bankruptcy Code governing the classification of claims or interests broad discretion to determine proper classification according to the factual circumstances of
each individual case. Bankr.Code, 11
U.S.C.A. § 1122(a).
26. Bankruptcy O3550
Classification of foreign claimants
separately from domestic claimants in
Chapter 11 plan of breast implant manufacturer complied with the Bankruptcy
Code’s classification requirements; three
widely recognized expert witnesses offered
quantitative evidence demonstrating that
the highest tort awards in various other
countries were significantly lower than in
the United States, and although objecting
foreign claimants pointed to countervailing
considerations, their arguments showed, at
best, that there was conflicting evidence
on the factual assumptions underlying the
classification scheme, not that the facts
used to support the separate classifications were clearly erroneous. Bankr.
Code, 11 U.S.C.A. § 1122(a).
27. Bankruptcy O3550
Bankruptcy court’s determination
that, in Chapter 11 plan of breast implant
manufacturer, claims within class of foreign claimants were ‘‘substantially similar,’’ was not clearly erroneous; leading
expert in comparative law methodology
testified concerning legal, economic, and
cultural factors supporting the court’s
‘‘substantially similar’’ conclusion, and al-

though various groups of foreign claimants
contended that their claims were more
valuable than claims originating from other countries, they offered no evidence indicating that facts relied upon by the court
were clearly erroneous. Bankr.Code, 11
U.S.C.A. § 1122(a).
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se.
Before MARTIN, Chief Circuit Judge;
DAUGHTREY and MOORE, Circuit
Judges.
OPINION
BOYCE F. MARTIN, JR., Chief Circuit
Judge.
Years after Dow Corning Corporation
filed a petition for reorganization under
Chapter 11 of the Bankruptcy Code, and
following extensive and vigorous negotiations, the third proposed plan of reorganization for Dow was submitted to the
bankruptcy court. The bankruptcy court
confirmed the Amended Joint Plan of Reorganization for Dow and the district
court affirmed the bankruptcy court’s
Confirmation Order. Certain claimants
who voted against the Plan appealed.
The first principal issue presented here is
whether a bankruptcy court may enjoin a
non-consenting creditor’s claims against a
non-debtor to facilitate a reorganization
plan under Chapter 11 of the Bankruptcy
Code. For the following reasons, we AFFIRM the district court’s conclusion that,
under certain circumstances, a bankruptcy
court may enjoin a non-consenting creditor’s claim against a non-debtor to facilitate a Chapter 11 plan of reorganization.
However, the factual findings of the bankruptcy court do not demonstrate that such
an injunction is appropriate in this case.
Therefore, we REMAND to the district
court. The second issue presented is
whether the Plan’s classification of foreign
claimants complies with the Bankruptcy
Code’s classification requirements. For
the following reasons we AFFIRM the

bankruptcy court’s determination regarding the Plan’s classification.
I.
For nearly thirty years, Dow was the
predominant producer of silicone gel
breast implants, accounting for almost fifty
percent of the entire market. In addition,
Dow supplied silicone raw materials to other manufacturers of silicone gel breast implants.
In the 1980s, certain medical studies
suggested that silicone gel may cause autoimmune tissue diseases such as lupus,
Scleroderma and rheumatoid arthritis. In
1992, the Food and Drug Administration
ordered that silicone gel implants be taken
off the market and Dow ceased manufacturing and marketing its silicone implants.
Soon thereafter, tens of thousands of implant recipients sued Dow and its two
shareholders, the Dow Chemical Company
and Corning, Incorporated, claiming to
have been injured by auto-immune reactions to the silicone in their implants.
Other manufacturers and suppliers of silicone gel implants were named as co-defendants with Dow and its shareholders.
The Judicial Panel on Multidistrict Litigation consolidated the breast implant litigation for administration of pre-trial
matters. See In re Silicone Gel Breast
Implants Prods. Liab. Litig., 793 F.Supp.
1098 (1992). The consolidated litigation
led to a proposed $4.225 billion global
settlement, which the multidistrict litigation court approved in 1994. See Lindsey
v. Dow Corning Corp. (In re Silicone Gel
Breast Implant Prods. Liab. Litig.), No.
CV 92–P–10000–S, Civ. A. No. CV94–P–
11558–S, 1994 WL 578353, at *1
(N.D.Ala. Sept.1, 1994). However, hundreds of thousands more women than anticipated filed claims with the global settlement fund and the settlement collapsed
in 1995.
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Later that year, Dow filed a petition for
reorganization under Chapter 11 of the
Bankruptcy Code. In order to reduce its
exposure to claims, immediately after it
filed for bankruptcy, Dow sought to transfer all of the breast implant actions, including actions against its shareholders, to the
Eastern District of Michigan. Likewise,
other breast implant manufacturers also
requested that the cases against them be
transferred to the Eastern District of
Michigan. Because of Dow’s bankruptcy,
the court granted Dow’s request as to the
claims against Dow, but denied the transfer of the claims against Dow’s shareholders and the other breast implant manufacturers. See In re Dow Corning Corp., 187
B.R. 919, 931–32 (E.D.Mich.1995). We reversed the district court, holding that the
district court had jurisdiction over Dow’s
shareholders and the other breast implant
manufacturers, and remanded the requested transfers for analysis under abstention
principles. See In re Dow Corning, 86
F.3d 482, 493–94 (6th Cir.1996). On remand, the district court declined to exercise jurisdiction over Dow’s shareholders
and the other breast implant manufacturers based on its interpretation of abstention principles. See In re Dow Corning
Corp., No. 95–CV72397–DT, 1996 WL
511646, at *3 (E.D.Mich. July 30, 1996).
On a motion for a Writ of Mandamus, we
reversed the district court’s ruling with
respect to Dow’s shareholders. See In re
Dow Corning Corp., 113 F.3d 565, 571–572

(6th Cir.1997). The district court then
transferred all breast implant claims
against Dow’s shareholders to the Eastern
District of Michigan.

See In re Dow Corning Corp. (Amended
Opinion on the Classification and Treatment
of Claims), 244 B.R. 634 (Bankr.E.D.Mich.
1999); In re Dow Corning Corp. (Amended
Opinion on Good Faith), 244 B.R. 673
(Bankr.E.D.Mich.1999); In re Dow Corning
Corp. (Amended Opinion on Cram Down of
Class 4: Is it Fair and Equitable to Cram
Down Commercial Claims with Interest Less
than Contract Rate?), 244 B.R. 678 (Bankr.
E.D.Mich.1999); In re Dow Corning Corp.
(Amended Opinion Regarding Cram Down on

Class 18), 244 B.R. 696 (Bankr.E.D.Mich.
1999); In re Dow Corning Corp. (Amended
Opinion Regarding Cram Down on Class 15),
244 B.R. 705 (Bankr.E.D.Mich.1999); In re
Dow Corning Corp. (Amended Opinion on 11
U.S.C. §§ 129(a)(9) Objections of the I.R.S.
and Texas Comptroller), 244 B.R. 718 (Bankr.
E.D.Mich.1999); and In re Dow Corning Corp.
(Opinion on Best–Interests–of–Creditors Test,
Feasibility, and Whether Plan Proponents
Comply with the Applicable Provision of Title
11), 244 B.R. 721 (Bankr.E.D.Mich.1999).

1.

The trustee in bankruptcy appointed
several committees to represent the differing interests of Dow’s claimants during the
development of Dow’s plan of reorganization. The Tort Claimants’ Committee vigorously opposed Dow’s first two proposed
reorganization plans. Dow then entered
into mediation with the committees, and on
February 4, 1999, Dow and the Tort
Claimants’ Committee submitted the
Amended Joint Plan of Reorganization to
the bankruptcy court. On November 30,
the bankruptcy court confirmed the Plan.
In the following weeks, it issued seven
separate opinions relating to its Confirmation Order.1 The district court affirmed
the bankruptcy court’s Confirmation Order
on November 13, 2000. In re Dow Corning Corp., 255 B.R. 445 (E.D.Mich.2000).
A timely appeal to this Court followed.
Because the bankruptcy court’s opinions
and the district court’s opinion provide a
detailed examination of the Plan, we discuss only the portions of the Plan that
bear upon our decision.
Under the Plan, a $2.35 billion fund is
established for the payment of claims asserted by (1) personal injury claimants, (2)
government health care payers, and (3)
other creditors asserting claims related to
silicone-implant products liability claims.
The $2.35 billion fund is established with
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funds contributed by Dow’s products liability insurers, Dow’s shareholders and
Dow’s operating cash reserves. As a quid
pro quo for making proceeds available for
the $2.35 billion fund, section 8.3 of the
Plan releases Dow’s insurers and shareholders from all further liability on claims
arising out of settled personal injury
claims, and section 8.4 permanently enjoins any party holding a claim released
against Dow from bringing an action related to that claim against Dow’s insurers or
shareholders. Plan §§ 8.3, 8.4.
Under the Plan, claimants who choose to
settle are channeled to the Settlement Facility, a legal entity created by the Plan
and authorized to negotiate payments out
of funds set aside for that purpose.
Claimants who choose to litigate are channeled to the Litigation Facility, a legal
entity created by the Plan that is essentially substituted for Dow as a defendant in
the claimant’s lawsuit.
The Plan divides claims and interests
into thirty-three classes and subclasses.
Classes 6.1 and 6.2 are composed of foreign breast-implant claimants who are given the opportunity to either settle or litigate their claims. Settlement payments to
foreign breast implant claimants are between 35% and 60% of the amounts to be
paid to domestic breast-implant claimants.
Class 15 is composed of all ‘‘Government
Payer Claimants,’’ namely, the United
States and the governments of the Canadian provinces of Alberta and Manitoba.
Class 15 voted against the Plan. The United States filed claims under the Medicare
Secondary Payer Program, 42 U.S.C.
§ 1395y (b)(2), and the Federal Medical
Care Recovery Act, 42 U.S.C. §§ 2651–
2653, which grant the United States the
right to recover from insurers and other
third parties, the cost of medical care that,
though the legal responsibility of another
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party, has been paid for or provided
through a federal health benefit program.
Class 15 claims not resolved before the
Plan’s Confirmation Date are liquidated
through the Litigation Facility. Canada
Claimants recovering through either the
Settlement Facility or the Litigation Facility are required to notify the claims administrator of any unresolved subrogation
claims or liens held by the Canadian provinces. The claims administrator is under a
duty to determine whether one of the Canadian provinces has a claim with respect
to an impending Canada Claimant’s payment, and to notify the province of its
potential claim. The claims administrator
must hold the claimant’s payment in a
trust until he receives instructions from
the claimant and the Canadian province
that they have reached an agreement as to
the appropriate allocation of a settlement
payment. If no agreement is reached, the
dispute is referred to a court for resolution.
The United States’s claims are not accorded similar protection. The Plan does
not specifically permit the United States to
interfere with payment to a claimant.
Once a specific claimant has been paid, the
United States’s claims against Dow, and all
other entities created by the Plan, are cut
off for costs related to that claimant.
The bankruptcy court confirmed the
Plan, but construed the non-debtor release
and injunction provisions to apply only to
consenting creditors. In re Dow Corning
Corp., 244 B.R. at 745. Although the
bankruptcy court determined that it has
authority under the Bankruptcy Code to
enjoin a non-consenting creditor’s claims
against non-debtors, it decided, based on
non-bankruptcy law, that such injunctions
are inappropriate as applied to non-consenting creditors, and construed the Plan
accordingly. Id. The district court affirmed the bankruptcy court’s Confirma-
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tion Order but reversed the bankruptcy
court’s interpretation of the release and
injunction provisions of the Plan. The district court interpreted the non-debtor release and injunction provisions of the Plan
to apply to all creditors, consenting and
non-consenting.
II.
[1–4] In a bankruptcy proceeding, the
bankruptcy court is the finder of fact. In
re Caldwell, 851 F.2d 852, 857 (6th Cir.
1988). When a district court acts as an
appellate court as it does in a bankruptcy
proceeding, it reviews the bankruptcy
court’s factual findings under the clearly
erroneous standard, and its conclusions of
law de novo. Id. ‘‘In appeals from the
decision of a district court on appeal from
the bankruptcy court, the court of appeals
independently reviews the bankruptcy
court’s decision, applying the clearly erroneous standard to findings of fact and de
novo review to conclusions of law.’’ In re
Madaj, 149 F.3d 467, 468 (6th Cir.1998)
(quoting In re Century Boat Co., 986 F.2d
154, 156 (6th Cir.1993)). We review the
district court’s legal conclusions de novo.
In re Downs, 103 F.3d 472, 477 (6th Cir.
1996).
The first issue we are asked to decide is
whether a bankruptcy court has the authority to enjoin a non-consenting creditor’s claims against a non-debtor to facilitate a reorganization plan under Chapter
11 of the Bankruptcy Code. This is a question of first impression in this Circuit.
[5–7] The Bankruptcy Code does not
explicitly prohibit or authorize a bankruptcy court to enjoin a non-consenting
creditor’s claims against a non-debtor to
facilitate a reorganization plan. In re
Continental Airlines, 203 F.3d 203, 211
(3d Cir.2000).
However, bankruptcy
courts, ‘‘as courts of equity, have broad
authority to modify creditor-debtor rela-

tionships.’’ United States v. Energy Resources Co., 495 U.S. 545, 549, 110 S.Ct.
2139, 109 L.Ed.2d 580 (1990). For example, section 105(a) of the Bankruptcy Code
grants a bankruptcy court the broad authority to issue ‘‘any order, process, or
judgment that is necessary or appropriate
to carry out the provisions of this title.’’
11 U.S.C. § 105(a). This section grants
the bankruptcy court the power to take
appropriate equitable measures needed to
implement other sections of the Code. See
In re Granger Garage, Inc., 921 F.2d 74,
77 (6th Cir.1990).
[8–15] Consistent with section 105(a)’s
broad grant of authority, the Code allows
bankruptcy courts considerable discretion
to approve plans of reorganization. Energy Resources Co., 495 U.S. at 549, 110
S.Ct. 2139. Section 1123(b)(6) permits a
reorganization plan to ‘‘include any TTT
appropriate provision not inconsistent with
the applicable provisions of this title.’’ 11
U.S.C. § 1123(b)(6). Thus, the bankruptcy
court, as a forum for resolving large and
complex mass litigations, has substantial
power to reorder creditor-debtor relations
needed to achieve a successful reorganization. For example, under the doctrine of
marshaling of assets, ‘‘[t]he bankruptcy
court has the power to order a creditor
who has two funds to satisfy his debt to
resort to the fund that will not defeat
other creditors.’’ In re A.H. Robins Co.,
880 F.2d 694, 701 (4th Cir.1989). Moreover, it is an ‘‘ancient but very much alive
doctrine TTT [that] TTT a creditor has no
right to choose which of two funds will pay
his claim.’’ Id. Likewise, when a plan
provides for the full payment of all claims,
enjoining claims against a non-debtor so as
not to defeat reorganization is consistent
with the bankruptcy court’s primary function. See id. For the foregoing reasons,
such an injunction is ‘‘not inconsistent’’
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with the Code, and is authorized by section
1123(b)(6).
Nevertheless, some courts have found
that the Bankruptcy Code does not permit
enjoining a non-consenting creditor’s
claims against a non-debtor. See In re
Lowenschuss, 67 F.3d 1394, 1401 (9th Cir.
1995); In re Western Real Estate Fund,
Inc., 922 F.2d 592, 600 (10th Cir.1990).
These courts primarily rely on section
524(e) of the Code, which provides that
‘‘the discharge of the debt of the debtor
does not affect the liability of any other
entity on, or the property of any other
entity for, such debt.’’ 11 U.S.C. § 524(e).
However, this language explains the effect
of a debtor’s discharge. It does not prohibit the release of a non-debtor. See In
re Specialty Equip. Co., 3 F.3d 1043, 1047
(7th Cir.1993) (‘‘This language does not
purport to limit or restrict the power of
the bankruptcy court to otherwise grant a
release to a third party.’’); Republic Supply Co. v. Shoaf, 815 F.2d 1046, 1050 (5th
Cir.1987); In re A.H. Robins Co., 880 F.2d
at 702.
The bankruptcy court concluded that
non-debtor releases were authorized by
section 1123(b)(6), but were precluded by a
non-bankruptcy law limitation on the bankruptcy court’s equity power. In re Dow
Corning Corp., 244 B.R. at 744. We disagree. The bankruptcy court cited Grupo
Mexicano de Desarrollo v. Alliance Bond
Fund, Inc., 527 U.S. 308, 322, 119 S.Ct.
1961, 144 L.Ed.2d 319 (1999), for the proposition that a court’s use of its general
equity powers ‘‘is confined within the
broad boundaries of traditional equitable
relief.’’ The Grupo Mexicano Court explained that, ‘‘the equity jurisdiction of the
federal courts is the jurisdiction in equity
exercised by the High Court of Chancery
in England at the time of the adoption of
the Constitution and the enactment of the
original Judiciary Act, 1789.’’ Id. at 318,
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119 S.Ct. 1961 (quoting A. Dobie, Handbook of Federal Jurisdiction and Procedure 660 (1928)). Based upon this principle, the Grupo Mexicano Court vacated an
injunction preventing a toll road operator
from dissipating, transferring, or encumbering its only assets to the prejudice of
an unsecured note holder because traditional equity jurisprudence did not allow
such remedies until a debt had been established. Id. at 319, 119 S.Ct. 1961. The
bankruptcy court, applying the Grupo
Mexicano analysis, concluded that nonconsensual, non-debtor releases were also
unprecedented in traditional equity jurisprudence, and therefore exceeded the
bankruptcy court’s equitable powers. In
re Dow Corning Corp., 244 B.R. at 744.
The district court rejected this argument on the grounds that the releases
were authorized by ‘‘sufficient statutory
authority under the Bankruptcy Code.’’ In
re Dow Corning Corp., 255 B.R. at 480.
For the following reasons, we agree with
the district court. In Grupo Mexicano,
the Supreme Court distinguished its own
holding from that in United States v. First
National City Bank, 379 U.S. 378, 85 S.Ct.
528, 13 L.Ed.2d 365 (1965). 527 U.S. at
326, 119 S.Ct. 1961. First National approved an injunction preventing a thirdparty bank from transferring any of a
taxpayer’s assets. 379 U.S at 379–380, 85
S.Ct. 528. The Grupo Mexicano Court
distinguished that holding on the grounds
that the First National case ‘‘involved not
the Court’s general equitable powers under the Judiciary Act of 1789, but its powers under the statute authorizing tax injunctions.’’ Grupo Mexicano, 527 U.S. at
326, 119 S.Ct. 1961. Thus, because the
district court had a statutory basis for
issuing such an injunction, it was not confined to traditional equity jurisprudence
available at the enactment of the Judiciary
Act of 1789. The statute in First National
gave courts the power to grant injunctions
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‘‘necessary or appropriate for the enforcement of the internal revenue laws.’’ 26
U.S.C. § 7402(a) (1964). Similarly, the
Bankruptcy Code gives bankruptcy courts
the power to grant injunctions ‘‘necessary
or appropriate to carry out the provisions
of [the Bankruptcy Code].’’ 11 U.S.C.
§ 105(a). We conclude that due to this
statutory grant of power, the bankruptcy
court is not confined to traditional equity
jurisprudence and therefore, the bankruptcy court’s Grupo Mexicano analysis was
misplaced.
Because we determine that enjoining a
non-consenting creditor’s claim against a
non-debtor is ‘‘not inconsistent’’ with the
Code and that Grupo Mexicano does not
preclude such an injunction, we turn to
when such an injunction is an ‘‘appropriate
provision’’ of a reorganization plan pursuant to section 1123(b)(6). Because such an
injunction is a dramatic measure to be
used cautiously, we follow those circuits
that have held that enjoining a non-consenting creditor’s claim is only appropriate
in ‘‘unusual circumstances.’’ See In re
Drexel Burnham Lambert Group, Inc.,
960 F.2d 285, 293 (2nd Cir.1992); In Re
A.H. Robins Co., 880 F.2d at 702; MacArthur v. Johns–Manville, Corp., 837 F.2d
89, 93–94 (2nd Cir.1988). In determining
whether there are ‘‘unusual circumstances,’’ our sister circuits have considered a number of factors, which are summarized in our holding below. We hold
that when the following seven factors are
present, the bankruptcy court may enjoin
a non-consenting creditor’s claims against
a non-debtor: (1) There is an identity of
interests between the debtor and the third
party, usually an indemnity relationship,
such that a suit against the non-debtor is,
in essence, a suit against the debtor or will
deplete the assets of the estate; (2) The
non-debtor has contributed substantial assets to the reorganization; (3) The injunction is essential to reorganization, namely,

the reorganization hinges on the debtor
being free from indirect suits against parties who would have indemnity or contribution claims against the debtor; (4) The
impacted class, or classes, has overwhelmingly voted to accept the plan; (5) The
plan provides a mechanism to pay for all,
or substantially all, of the class or classes
affected by the injunction; (6) The plan
provides an opportunity for those claimants who choose not to settle to recover in
full and; (7) The bankruptcy court made a
record of specific factual findings that support its conclusions. See In re A.H. Robins, 880 F.2d at 701–702; Johns–Manville,
837 F.2d at 92–94; In re Continental Airlines, 203 F.3d at 214.
[16–21] For several reasons, the record produced by the bankruptcy court in
this case does not support a finding of
‘‘unusual circumstances’’ such that we can
endorse enjoining non-consenting creditors’ claims against a non-debtor. The
bankruptcy court’s findings of fact with
regards to the ‘‘unusual circumstances’’
test were no more than conclusory statements that restated elements of the test in
the form of factual conclusions. The bankruptcy court provided no explanation or
discussion of the evidence underlying these
findings. Moreover, the findings did not
discuss the facts as they related specifically to the various released parties, but
merely made sweeping statements as to all
released parties collectively. Such factual
determinations are not sufficiently specific
and explained to support a finding of ‘‘unusual circumstances.’’ And, when ‘‘the
bankruptcy court’s factual findings are silent or ambiguous as to TTT outcome determinative factual question[s], TTT [we] must
remand the case to the bankruptcy court
for the necessary factual determination[s].’’ In re Caldwell, 851 F.2d at 857.
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First, the bankruptcy court’s factual determination that the release and injunction
provisions of the Plan are ‘‘essential’’ to
the reorganization is ambiguous. In its
November 30, 1999 Findings of Fact and
Conclusions of Law, the bankruptcy court
concluded that the release and injunction
provisions were ‘‘essential to the reorganization pursuant to the Plan.’’ However, the
bankruptcy court subsequently interpreted
the release and injunction provisions to
apply only to consenting creditors, implying that enjoining non-consenting creditors
is not essential to the reorganization. It
explained that it found the provisions ‘‘essential’’ in order to ‘‘obviate the need for
remand in the event [the bankruptcy court
is] reversed on appeal with regard to the
scope and permissibility of the release and
injunction provisions.’’ In re Dow Corning Corp., 244 B.R. at 747. These are
inconsistent fact findings that the bankruptcy court must clarify in order for us to
endorse enjoining claims against non-debtors.
Second, the bankruptcy court did not
make sufficiently particularized factual
findings that the Settling Insurers, Corning, Incorporated, the Dow Chemical Company, and Dow’s affiliates will make significant contributions to the reorganization
pursuant to the Plan. The bankruptcy
court declared the contributions important
without explaining how or why it reached
this conclusion. To satisfy the ‘‘unusual
circumstances’’ test, the bankruptcy court
must specify facts that support a conclusion that the released parties will make
significant contributions to the reorganization pursuant to the Plan.
Third, in order for the Plan to be approved under the ‘‘unusual circumstances’’
test, it must ensure an opportunity for
those claimants who choose not to settle to
recover in full, and this determination
must be supported by particularized factu-
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al findings. The bankruptcy court determined that Class 15 claimants, composed
of the United States and the Canadian
provinces of Alberta and Manitoba, ‘‘who
obtain judgments against the Litigation
Facility will be paid in full.’’ In re Dow
Corning Corp., 244 B.R. at 712. We find
the determination that Class 15 claimants
will be paid in full to be clearly erroneous
with regards to the United States.
As an independent matter, the bankruptcy court had to determine whether
Class 15 claimants were paid in full because the ‘‘cram down’’ provision of the
Code required such a finding. 11 U.S.C.
§ 1129(b)(2)(B). The ‘‘cram down’’ provision details special protections to classes of
creditors who, like the Class 15 claimants,
vote against approval of a reorganization
plan. Under the ‘‘cram down’’ provision, if
an objecting, unsecured creditor’s claims
are not paid in full, junior claimants cannot
receive or retain property on account of
their prior interest in the debtor. Id.
Dow’s shareholders’ equity interests are
junior to the United States’s and the Canadian governmental health care payers’
unsecured claims for medical expenses,
and, under the Plan, the shareholders
maintain their full equity interest in the
reorganized debtor.
Thus, to decide
whether the Plan complied with the ‘‘cram
down’’ provision of the Code, the bankruptcy court had to decide whether the
Class 15 claimants would be fully paid.
The bankruptcy court determined that the
full payment requirement was met for all
Class 15 members. Because the Plan does
not provide the United States adequate
protection to meet the full payment requirement, we find this determination
clearly erroneous.
In addition, section 1123(a)(4) requires
that claims of creditors that are members
of the same class be treated equally. 11
U.S.C. § 1123(a)(4). Under the Plan, the
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Canadian governmental payers are accorded far more effective recovery rights than
the United States. This disparate treatment of members of the same class violates section 1123(a)(4)’s equal treatment
requirement.
The Canadian governmental payers are
adequately protected under the Plan. They
are protected because the Plan incorporates the British Columbia Class Action
Settlement Agreement, which requires
that there be some joint resolution of both
the beneficiary’s claim and the related Canadian governmental claim before an individual beneficiary of a governmental health
care program is paid. Plan §§ 1.15, 1.16,
1.131, 5.7.1. Under the Settlement Agreement, the British Columbia claims administrator must determine whether a Canadian governmental payer has a claim with
respect to an impending beneficiary’s payment and notify the Canadian payer
promptly of its potential claim. The
claims administrator must then hold the
beneficiary’s payment in trust until he receives instructions from both the individual
beneficiary and the government party that
they have reached an agreement as to the
appropriate allocation of a settlement payment. British Columbia Class Action Settlement Agreement § 6.3. If no agreement
is reached, the dispute is referred to the
court for resolution. The court then adjudicates an appropriate allocation of both
claims, and issues instructions to the administrator for an appropriate disbursement to both parties. Id.
In contrast, no such protections are provided to the United States. The Plan provides no practical mechanism by which the
United States can prevent payment to a
beneficiary. To the contrary, the Plan
expressly states that the United States has
no right to stop, delay, or interfere with
payment to a beneficiary. Plan § 1.131;
Settlement Facility Agreement § 7.02(f).

Furthermore, once a specific claimant has
been paid, the United States’s claims
against Dow, and all other entities created
by the Plan, are cut off for costs related to
that claimant. Litigation Facility Agreement § 6.07(a); Plan § 6.8. Moreover, the
Plan fails to specify the amount of notice
that the United States must receive before
payment is made to a health care beneficiary.
Despite the Plan’s lack of any adequate
procedural protections for the United
States, the bankruptcy court and the district court, nonetheless, determined that
the United States claims would be paid in
full. The district court relied on two legal
remedies that it deemed available. First,
it determined that the United States may
seek an injunction barring disbursements
to an individual claimant. The Plan allows
Class 15 claimants to seek injunctive or
equitable relief ‘‘to the extent such relief is
available under applicable law.’’ Plan
§ 6.8(b). This is an illusory protection.
The United States has no express statutory right to prohibit a third party from
paying whomever it chooses, and the Plan
does not confer any new affirmative right
to injunctive relief. By merely recognizing
that such injunctive relief is available to
the extent it is already permitted under
existing law, the Plan leaves the United
States with a highly uncertain and contingent mechanism to protect its interests.
Second, the district court determined that
the United States could sue a beneficiary
after he or she receives payment. This
protection is also inadequate to ensure full
payment. The United States has no express statutory right under the Federal
Medical Care Recovery Act to recover
from a beneficiary who receives payment
from a third party. 42 U.S.C. §§ 2651–
2653. And, even where the United States
has a legal right to recover from an individual beneficiary, there is no assurance of
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full repayment of the health care expenditures.
In order to ensure full payment the Plan
must delineate procedural mechanisms for
protecting the United States’s claims. The
full payment requirement of the ‘‘unusual
circumstances’’ test and the Code’s ‘‘cram
down’’ provision would be met if the revised Plan (1) provides an adequate mechanism by which the United States can
prevent the claims administrator from paying contested claims, such as providing the
United States with the same kind of automatic suspension of payment to government beneficiaries that is afforded to the
Canadian governmental payers under the
British Columbia Class Action Settlement
Agreement, and (2) specifies the amount
and form of notice that must be given to
the United States prior to the payment of
contested claims by the claims administrator. In addition, such protections would
provide the United States with recovery
rights sufficiently similar to the Canadian
governmental payers to ensure equal
treatment of Class 15 claimants as required by section 1123(a)(4).
III.
The next issue we are asked to decide is
whether the Plan’s classification of foreign
claimants meets the Bankruptcy Code’s
classification requirements. For the following reasons we hold that the Plan’s
classification of foreign claimants meets
the Code’s requirements.
[22–26] Under the Plan, a foreign
claimant is defined as someone who (1) is
not a United States citizen, (2) is not a
resident alien, or (3) did not have his or
her medical procedure performed in the
United States. Plan § 1.67. The Plan creates two classes for foreign claimants.
Class 6.1 consists of claimants who are
from a country that either (1) belongs to
the European Union, (2) has a common law
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tort system, or (3) has a per capita Gross
Domestic Product of greater than 60% of
the United States’s per capita Gross Domestic Product. Class 6.2 consists of
claimants from all other countries. Class
5 generally consists of domestic breastimplant claimants. Class 6.1 claimants receive settlement offers of 60% of analogous
domestic claimants’ settlements, and Class
6.2 receive settlements of 35% of the domestic claimants’ settlements. Members
of both classes retain the option to litigate
against the Litigation Facility for the full
value of the claim should they deem the
settlement offer inadequate.
The various groups of foreign claimants
argue that their claims are not worth less
than those of the domestic tort claimants
and, therefore, should not be classified
separately from domestic claims. The issue is whether the Plan improperly classifies the foreign claimants separately from
domestic claimants. For the following reasons we hold that the separate classification is not improper.
The Bankruptcy Code provides that ‘‘a
plan may place a claim or an interest in a
particular class only if such claim or interest is substantially similar to the other
claims or interests of such class.’’ 11
U.S.C. § 1122(a). This circuit has recognized that section 1122(a), ‘‘by its express
language, only addresses the problem of
dissimilar claims being included in the
same class.’’ In re U.S. Truck Co., 800
F.2d 581, 585 (6th Cir.1986). Section
1122(a) does not demand that all similar
claims be in the same class. Id. To the
contrary, the bankruptcy court has substantial discretion to place similar claims in
different classes. Id. We have observed
that ‘‘Congress incorporated into section
1122 TTTT broad discretion to determine
proper classification according to the factual circumstances of each individual case.’’
Id. at 586.
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In this case, the bankruptcy court determined that the evidence supported the factual assumptions upon which the classifications are based, and that given those facts,
the Plan’s classifications are proper. For
example, the bankruptcy court found the
testimony of three widely recognized expert witnesses helpful. These three expert witnesses had served on the panel for
developing the classification scheme used
in Bowling v. Pfizer, Inc., (S.D.Ohio 1995).
Pfizer’s classification scheme was the model used to develop the scheme in this case.
Id. These expert witnesses explained the
Pfizer methodology and its relevance to
the current case. They offered quantitative evidence demonstrating that the highest tort awards in various other countries
were significantly lower than in the United
States. For example, one expert witness
testified that the highest non-pecuniary
award in injury cases in Australia is approximately $230,000. The bankruptcy
court found these witnesses credible, in
contrast to the foreign claimants’ witnesses, who the court found to be ‘‘unhelpful.’’ In re Dow Corning Corp. 244 B.R. at
660. Based on such evidence, the bankruptcy court found that ‘‘without question,
the evidence on the record shows that tort
recoveries in the United States tend to be
significantly higher than those in foreign
jurisdictions.’’ Id. at 661. Though the
foreign claimants point to countervailing
considerations, their arguments, at best,
show that there was conflicting evidence
on the factual assumptions underlying the
classification scheme. The foreign claimants have not shown that the facts used to
support the separate classifications for foreign and domestic claimants were clearly
erroneous.
[27] Second, the various groups of foreign claimants contend that their claims
are more valuable than claims originating
from other countries in their respective

classes. They argue that the various
claims in their class are not ‘‘substantially
similar’’ as required by section 1122(a).
They further argue that by giving identical
consideration to class members whose
claims are of different value, they are not
being treated the same as other members
of their class in violation of the Code’s
requirement that claimants within a class
be treated equally. 11 U.S.C § 1123(a)(4).
This issue, therefore, turns on whether the
Plan improperly places foreign claims that
are not ‘‘substantially similar’’ in the same
class. For the following reasons we find
that the bankruptcy court’s determination
that the claims within a given class are
‘‘substantially similar’’ is not clearly erroneous.
The bankruptcy court relied on the testimony of a leading expert in comparative
law methodology, Basil Markenisis, who
pointed to legal, economic, and cultural
factors supporting the bankruptcy court’s
conclusion that the claims within each class
are ‘‘substantially similar.’’ Markenisis
discussed (1) the availability of social safety nets in other countries, (2) other countries’ reliance on judges as opposed to
juries, (3) limitations on punitive damages,
(4) unavailability of contingency fees, (5)
limitations on strict liability doctrines, (6)
cultural factors, (7) reluctance to use lawyers, especially in the Far East, and (8)
reliance upon semi-official medical reports
in Europe. The bankruptcy court concluded, based on such evidence, that the claims
are ‘‘substantially similar.’’ Though the
foreign claimants offer countervailing considerations, they have offered no evidence
to indicate that the facts relied upon by
the bankruptcy court were clearly erroneous. Moreover, we note that all foreign
claimants retain the right to pursue full
payment of their claims in the Litigation
Facility. The fact that foreign claimants
maintain the litigation option further supports the finding that the Plan does not
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treat claims that are in the same class
unequally.
IV.
For the reasons set forth above, we
AFFIRM the bankruptcy court’s determination that the Plan’s classification of foreign claimants meets the Bankruptcy
Code’s requirements. In addition, we AFFIRM the district court’s determination
that, when there are ‘‘unusual circumstances,’’ the bankruptcy court may enjoin
non-consenting creditors’ claims against a
non-debtor to facilitate a Chapter 11 plan
of reorganization. However, we REMAND this case to the district court for
those matters needing additional findings.

,
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barred modification of its contractual
rights. The United States Bankruptcy
Court for the Eastern District of Tennessee, Richard S. Stair, Jr., Chief Judge, 248
B.R. 534, sustained objection and denied
confirmation. Debtors appealed. The District Court, James H. Jarvis, J., affirmed,
and debtors appealed. Adopting the majority position, the Court of Appeals, David A.
Nelson, Circuit Judge, held that the Code’s
antimodification provision permitted modification of the rights of totally unsecured
homestead mortgagees such as the second
mortgagee in the case at bar.
Reversed and remanded.
1. Bankruptcy O3708(8)
Bankruptcy Code expressly provides
that a Chapter 13 plan may modify the
rights of holders of ‘‘unsecured claims.’’
Bankr.Code, 11 U.S.C.A. § 1322(b)(2).
2. Bankruptcy O2852

In re George E. LANE and Sherry
A. Lane, Debtors.
George E. Lane and Sherry
A. Lane, Appellants,
v.
Western Interstate Bancorp, as Successor Servicer to FirstPlus Financial, Inc., Appellee.
No. 00–5986.
United States Court of Appeals,
Sixth Circuit.
Submitted Oct. 24, 2001.
Decided and Filed Feb. 7, 2002.

Whether a lienholder has a ‘‘secured
claim’’ or an ‘‘unsecured claim,’’ in the
sense in which those terms are used in the
Bankruptcy Code, depends on whether the
lienholder’s interest in the collateral has
economic value. Bankr.Code, 11 U.S.C.A.
§§ 506(a), 1322(b)(2).
3. Bankruptcy O2852
Where a creditor holds a second mortgage on a homestead valued at less than
debtor’s secured obligation to a first mortgagee, the holder of the second mortgage
has only an ‘‘unsecured claim,’’ for purposes of the Bankruptcy Code provision
governing determination of secured status.
Bankr.Code, 11 U.S.C.A. § 506(a).
4. Bankruptcy O3708(9)

Second mortgagee whose lien on
Chapter 13 debtors’ homestead was wholly
unsecured objected to confirmation of plan,
asserting that the Bankruptcy Code

Bankruptcy Code’s antimodification
provision permits modification of the
rights of totally unsecured homestead
mortgagees in Chapter 13 plans; such
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