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For the last thirty years, bankruptcy lawyers have been working to facilitate the cross-border
restructuring of multinational enterprises. From Maxwell to Nortel, courts have been
developing techniques for coordinating bankruptcy cases across national lines. Law reform
efforts both in the EU and through multilateral organizations such as UNCITRAL’s Working
Group V have sought to facilitate these developments, promulgating a variety of soft and hard
law instruments. In particular, the EU Regulation on Insolvency Proceedings, The UNCITRAL
Model Law on Cross-Border Insolvencies, and the UNCITRAL Legislative Guide on Insolvency.
These instruments have moved the ball forward considerably.
The focus, until recently, however, has been on facilitating the cross-border administration of a
single entity from the court based at the debtor’s center of main interest (“COMI”) -- creating a
framework for cooperation by courts located in jurisdictions where the debtor has assets or an
establishment. This is a necessary building block for the legal regime, but it is incomplete.
Many, if not most, multinational enterprises are structured as corporate groups. The group
structure can simplify some cross-border issues, clarifying entitlements by locating claims and
assets within a single entity and legal regime. The group structure can, however, also
complicate matters. In particular, the concept of COMI, that works to centralize a case where a
single firm is involved, can pull a group case in multiple directions, as each member may have
its own COMI. This, in turn, may frustrate efforts to achieve a coordinated restructuring or
going concern sale of the enterprise.
This panel will focus on recent developments in in the EU, at UNCITRAL, and in practice that
frustrate or facilitate governance and administration in the insolvency of corporate groups.
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This short essay will explain those developments, and will briefly describe the presentations to
be made during the panel discussion.
Existing Instruments and the Problem of Corporate Groups
Two principal existing international instruments seek to coordinate the insolvency of a
multinational firm across national boundaries: The EU Insolvency Regulation and the UNCITRAL
Model Law on Cross Border Insolvency (the “Model Law,” or “Chapter 15” in the US). Both
follow the approach known as “Modified Universalism,” where a “main” bankruptcy case,
opened at the debtor’s center of main interest (“COMI”), coordinates and administers the
assets of the debtor. Where assets, operations and creditors are located in other jurisdictions
(the “Receiving Jurisdiction” or “Receiving Court”), the EU Regulation and UNCITRAL Model Law
provide a mechanism for recognizing a representative of the debtor and providing assistance
through the opening of a “secondary proceeding” under the EU Regulation or “ancillary
proceeding” under the Model Law. These instruments have made real advances, but, again, are
all focused on single firms.
Where a corporate group is involved, the single firm focus of these instruments and the
concept of COMI may cause mischief. The COMI of the various subsidiaries may be at the nerve
center of the group, but often it will be in the jurisdiction of registration. This is, for example,
the presumption in the EU after the Eurofoods decision. The answer in any given case is,
therefore, uncertain.
Emerging Tools and Approaches
Thus, in a group, the concept of COMI can help centralize the case, or it can prove a disruptive
and disorganizing force. Additional tools were (and are) necessary to address this problem.
First through case-law, and now through efforts to reshape the existing international
instruments, a number of tools and concepts have emerged to address the problems posed by
corporate groups. The panel will discuss this emerging architecture.
Informal Synthetic Treatment – Collins and Aikman
A principal exemplar of the emerging approach to groups can be found in the Collins and
Aikman case under the EU Regulation. In that case an automobile parts supplier with
subsidiaries throughout the EU opened a case in the UK. Creditors of group members located
in other EU countries asserted that they would be entitled to priority treatment under local law
if a secondary proceeding was opened. In order to save the cost and disruption of opening a
secondary case, the UK administrator promised the creditors that it would grant them a
distribution at least as good as the treatment they would have received in a territorial case.
The UK court allowed the administrator to honor this agreement, even though it was
inconsistent with the choice of law rule contained in Article 4 of the EU Regulation. This
approach has been followed in subsequent cases and has proven useful.

2

2

Formalizing Synthetic Treatment in Group Cases
From this example emerge several key concepts that are the focus of current reforms in the EU
and of harmonization efforts at UNCITRAL. The first concept is the replacement of the COMI
concept with the concept of a “Coordinating Court” for the group. In the case pending in the
Coordinating Court, the members of the group would all have standing to participate, and the
members of the group can hammer out a coordinated “Group Solution” that maximizes the
value of the enterprise. The second concept has a variety of names. It is variously called
“Synthetic,” “Virtual,” “As-if,” or “No-worse Than” treatment. As a practical matter it means
that the Coordinating Court has the power to disapply its local priority rules and instead match
the treatment that creditors of a group member would have received if a territorial case was
opened at the member’s COMI.
The first two concepts: “Group Solution” and “As-if” treatment are tools in the hands of the
Coordinating Court. The third concept focuses on the Receiving Court – the court that is the
COMI of the group member. It mirrors the concept of cooperation and assistance provided for
under the Model Law, but it is tailored to the group context. This emerging third concept is
that their must be a procedure through which the Receiving Court can elect to defer to and/or
ratify the proceedings pending in the Coordinating Court if it is satisfied that participating in a
group solution is in the best interest of the group member. Such a procedure may involve an
undertaking by a representative of the Coordinating Court, a formal suspension of proceedings
by the Receiving Court and a ratification of a group solution in the Receiving Court, or it may
involve none of the above, where the law of the group member’s COMI allows the group
member to participate voluntarily in the group solution without opening a secondary or
ancillary case.
This vision is the motivation behind a series of recently adopted amendments to the EU
Regulation, and to efforts under way at UNCITRAL to draft text for the Model Law and
Legislative Guide to deal with groups. There are important differences in how a Group Solution
might be implemented in a case under the EU Regulation as it is currently being amended, or
under the emerging approach being discussed by UNCITRAL in Working Group V. The panelists
will each take on a piece of this puzzle.
Presentations:
Corporate Groups Under the EU Insolvency Regulation
Hon. David Richards, a Judge of the British High Court will describe the recent amendments to
the EU Insolvency Regulation. In particular, he will focus on the provisions in the Regulation
that allow the administrator in the Coordinating Case to enter into a binding undertaking to
apply distributional rules of a group member’s COMI jurisdiction rather than the priority
scheme of the forum court. He will also discuss new provisions that allow the court of the
group member’s COMI to decline to open a secondary proceeding so long as the abovementioned undertaking is respected.
3
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Corporate Groups – UNCITRAL Working Group V
Christopher Redmond, a partner at Husch and Blackwell, is a member of the US delegation to
UNCITRAL Working Group V. He will explain the related efforts at UNCITRAL to supplement the
existing Model Law and Legislative Guide. First, these efforts seek to allow for the creation of a
Coordinating Court that to facilitate the creation of a group solution, and to provide for the
court at a member’s COMI to cooperate with and/or provide assistance in implementing a
group solution where to do so is in the best interests of the group member.
Corporate Groups – Duties of Officers and Directors, The Mexican Example
Agustin Berdeja-Prieto, a partner at Berdeja Y Asociados, S.C., will discuss the problems faced
by the officers and directors of group members when a firm is in the zone of insolvency,
especially when it must consider whether to participate in a Group Solution. He will also
discuss the recent amendments to the Mexican insolvency law, with special attention to group
issues.
Avoidance and Extraterritoriality
Finally, Dan Glosband will explore recent developments with regard to avoidance and
extraterritoriality in cross-border cases. To skirt the prohibition against use of most of the
Bankruptcy Code avoidance powers in a chapter 15 case, foreign representatives have
attempted avoidance and recovery by deploying the avoidance law of the foreign proceeding,
principles of international comity, state avoidance law and state common law remedies. Along
the road to success or failure, they encountered the obstacles of personal and subject matter
jurisdiction, extraterritorial application of U.S. law, standing and (for common law claims) the in
pari delicto defense. If a foreign representative, or a trustee in a case under another chapter of
the Bankruptcy Code, does obtain an avoidance judgment, enforcement in other countries may
be problematic. Several recent decisions illuminate these issues.
Practical Impact
Judge Allan Gropper will conclude the formal presentations by exploring the practical effects, if
any, of these developments, taken together, on cross-border practice.
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UNCITRAL’S WORK IN THE DEVELOPMENT OF
A MODEL LAW ON ENTERPRISE GROUPS

Introduction
In the aftermath of the global financial crisis of 2008, the international community clearly
recognized the critical role that effective insolvency proceedings contribute to international
cross-border financial stability. The explosion of global trade during the last century has
elevated the drive to harmonize cross-border insolvency proceedings to the forefront of global
harmonization efforts. The initial attempts at cross-border insolvency harmonization first
emerged with the development of the Concordat by the International Bar Association. The
Concordat was an attempt to achieve voluntary cooperation between states with regard to crossborder insolvency proceedings. The Concordat was a catalyst to initiate cross-border
coordination among states, but advocates quickly realized that a voluntary system was not the
solution to the growing problems of the intersection between insolvency law and international
trade. Shortly after, the European Union (EU) began work on what led to the development of the
European Insolvency Regulations and following this, the United Nations Committee on
International Trade law (UNCITRAL) promulgated the UNCITRAL Model Law on CrossBorder Insolvency with Guide to Enactment and Interpretation.
The creation of both of these substantial works on cross-border insolvency law occurred
over a very short period of time, and clearly demonstrated the need and desire for coordinated
cross-border insolvency proceedings. Previously, the initiation of cross-border insolvency
proceedings by companies operating in multiple jurisdictions resulted in duplication of
administrative expenses, multiple proceedings (that could reach divergent results), a lack of
uniformity and consistency in the issuance of distribution to creditors and the general ability to
reorganize. This often led to liquidation and the cessation of business activities, creating a loss
of jobs and substantial losses to creditors and interested parties.
Judges, practitioners and academics recognized that coordinated cross-border insolvency
proceedings would need to be procedural and not substantive at the outset to be accepted and
implemented by states.
In 1995 after an initial colloquium sponsored by UNCITRAL and INSOL, strong support
emerged to develop an effective mechanism for dealing with cross-border insolvency
proceedings in order to promote the objectives of cooperation between courts and competent
authorities of states. This was to provide for greater legal certainty in trade and commerce, a fair
and efficient administration of cross-border insolvency proceedings to protect the interests of
creditors and other parties (including the debtor), and to provide for the further preservation of
the value of the debtor’s assets and the facilitation of the rescue of financially distressed
businesses.
After the issuance of a mandate by the UNCITRAL Commission, in the short two-year
period between 1995 and 1997, the UNCITRAL Model Law on Cross-Border Insolvency with
Guide to Enactment and Interpretation was promulgated and adopted by the General Assembly
KCP-4605801-4
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of the United Nations. Currently over twenty states have enacted and adopted the UNCITRAL
Model Law, including Canada, Japan, Mexico, Colombia, the US and the UK, among others. A
substantial number of other states are either in the process of adopting or considering adopting
the Model Law as part of their overall insolvency law. The list of enacting states is available
from the UNCITRAL website, www.uncitral.org.
Considering the success of the creation of the Model Law on Cross-Border Insolvency,
UNCITRAL established an exploratory meeting in December of 1999 to determine if there was
an interest to develop a legislative guide on insolvency laws for the reorganization and
liquidation of business entities. Following an exploratory meeting (where a comprehensive
statement, key objectives and core features were developed) the UNCITRAL Commission issued
a mandate to begin work in July 2001 to prepare a legislative guide on insolvency law. Between
2001 and 2004, UNCITRAL Working Group V (Insolvency Law) worked on and completed a
Legislative Guide on Insolvency Law. The Legislative Guide on Insolvency Law is currently
viewed as the international standard for insolvency law reform by states in addressing both
domestic and cross-border insolvency proceedings.
In recognizing additional needs in the area of cross-border insolvency law, the
UNCITRAL Commission issued a mandate for Working Group V (Insolvency Law) to undertake
further work on coordination and cooperation in cross-border insolvency cases with an emphasis
on the use of negotiation of cross-border insolvency agreements. In 2009, the UNCITRAL
Practice Guide on Cross-Border Insolvency Cooperation was approved by the UNCITRAL
Commission and subsequently endorsed and adopted by the General Assembly of the United
Nations.
With the approval of the UNCITRAL Commission, additional work to the Legislative
Guide on Insolvency Law was authorized, which resulted in Part III: The Treatment of
Enterprise Groups in Insolvency and Part IV: Directors’ Obligations in the Period Approaching
Insolvency that were completed in 2012 and 2013 respectively.
While the Model Law on Cross-Border Insolvency addressed a single company operating
in multiple jurisdictions, UNCITRAL Working Group V (Insolvency Law), pursuant to
mandates granted by the UNCITRAL Commission, are now addressing the issue of the
development of a model law on enterprise groups, that is, addressing groups of companies
operating in different jurisdictions to achieve an overall resolution through coordinated
insolvency proceedings. Further work mandated by the UNCITRAL Commission is to develop a
model law on the recognition of cross-border related insolvency judgments, both projects are
now ongoing.
UPDATES TO THE GUIDE TO ENACTMENT
Legislation based on the Model Law has been adopted in twenty-one nations. 1 The
Model Law is “a suggested pattern for lawmakers to consider’ and States have the flexibility to
depart from its text. 2 As a result, there are differences in the way States interpret and implement
1

U.N. COMM. ON INT’L TRADE LAW, UNCITRAL MODEL LAW ON CROSS-BORDER INSOLVENCY
WITH GUIDE TO ENACTMENT AND INTERPRETATION, U.N. SALES NO. E.14.V.2. (197).
2
Id.
KCP-4605801-4
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the Model Law. Along with the Model Law, UNCITRAL has provided a Guide to Enactment.
The Guide to Enactment is primarily designed to assist governments and legislators preparing the
necessary enacting legislation, but it also provides guidance to those charged with interpretation
and application of the Model Law. 3
In 2010, the United States delegation proposed to the UNCITRAL Commission that it
commence work on reviewing both the Model Law on Cross-Border Insolvency and the related
Guide to Enactment. 4 Work on both of the projects, using the methods set forth in this Article,
was completed at the Working Group V session in New York during the week of April 15-19,
2013. 5 On July 18, 2013, the UNCITRAL Commission approved the Guide to Enactment and
Interpretation of the Model Law on Cross-Border Insolvency 6
The 2013 Update to the Guide to Enactment (“2013 Update”) provides additional
guidance on several issues raised by judicial decisions across different States that have enacted
legislation based on the Model Law. 7 A few of the primary issues clarified by the 2013 Update
are discussed below.
A.

“INSOLVENCY”

The Model Law does not define the term “insolvency”. However, the 2013 Update
makes clear that the Model Law only applies to a debtor that is insolvent or in severe financial
distress. 8 Generally, a debtor is considered insolvent or in severe financial distress if the debtor
is unable to pay its debts as they mature or if the debtor’s liabilities exceed the value of its
assets. 9
B.

COLLECTIVE PROCEEDINGS.

In order for a foreign proceeding to qualify for relief under the Model Law, it must be a
collective proceeding. 10 This is because the purpose of the Model Law is “to provide a tool for
achieving a coordinated, global solution for all stakeholders of in insolvency proceeding.” 11
The UNCITRAL Model Law on Cross-Border Insolvency, Article 2: Definitions defines
a Foreign Proceeding as, “a collective judicial or administrative proceeding in a foreign State,
including an interim proceeding, pursuant to a law relating to insolvency in which proceeding the
assets and affairs of the debtor are subject to control or supervision by a foreign court, for the
purpose of reorganization or liquidation. 12 In In re Stanford International Bank Limited, an
3

Id. paras. 17-18
United States Proposal, supra note 43.
5
U.N. Comm’n on Int’l Trade Law, Working Group V (Insolvency Law), Rep. on its 43th Sess., April 15-19, 2013,
U.N. Doc. A/CN.9/766 (Apr. 26, 2013).
6
MODEL LAW, supra note 47, para. 18.
7
All of the decisions cited in this section may be found at Case Law on UNCITRAL Texts, UNCITRAL,
http://www.uncitral.org/uncitral/en/case_law.html.
8
MODEL LAW, supra note 47, para.48.
9
Id. para. 49.
10
Id. para. 69.
11
Id.
12
Id. at 37.
4
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English court held that a receivership of the U.S. Securities and Exchange Commission does not
qualify as a collective proceeding. 13 The English court found that the receiver did not act on
behalf of all creditors. 14 The court found that the receivership did not take into account all assets
and all liabilities. 15 Rather, the order appointing the receiver states that the receiver ought to
protect the investors’ interests and regulate the business of the debtor, rather than to reorganize
the corporation or realize assets for the benefit of all creditors. 16 The English court also set forth
that there is no procedure on providing uniform structure and distribution to creditors such as an
insolvency or bankruptcy code. 17
The 2013 Update suggests that when evaluating whether a proceeding is collective for
purposes of the Model Law, the key consideration is “whether substantially all of the assets and
liabilities of the debtor are dealt with in the proceeding, subject to local priorities and statutory
exceptions, and to local exclusions relating to the rights of secured creditors.” 18 Additionally the
2013 Update notes that a proceeding should not fail the “collective” test simply because a class
of creditors’ rights is unaffected by the proceeding. 19
C.

FACTORS CONSIDERED IN DETERMINING DEBTOR’S CENTER OF
MAIN INTERESTS (“COMI”)

As noted by the 2013 Update, “[t]he concept of a debtor’s centre of main interests is
fundamental to the operation of the Model Law.” 20 Proceedings commenced in the debtor’s
COMI are afforded “greater deference and, more immediate, automatic relief.” 21 Article 16 of
the Model Law establishes a presumption that the debtor’s registered office is presumed to be the
debtor’s COMI. 22 However, that presumption may be rebutted where the COMI is in a different
location than the place of registration. 23 The 2013 Update states that the factors to be considered
in determining a debtor’s COMI are: “(a) where the central administration of the debtor takes
place, and (b) which is readily ascertainable by creditors.” 24
When these two factors do not provide a clear answer as to a debtor’s COMI, a court may
consider other relevant factors including:
the location of the debtor’s books and records; the location where financing was
organized or authorized, or from where the cash management system was run; the
location in which the debtor’s principal assets or operations are found; the
location of the debtor’s primary bank; the location of employees; the location in
which commercial policy was determined; the site of the controlling law or the
13

In re Stanford Int’l Bank, [2009] EWHC (Ch) 1441 [85].
Id. para. 84.
15
Id.
16
Id.
17
Id.
18
MODEL LAW, supra note 47, para. 70.
19
Id.
20
Id. para. 144.
21
Id.
22
Id. para. 3.
23
Id. para. 145.
24
Id.
14
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law governing the main contracts of the company; the location from which
purchasing and sales policy, staff, accounts payable and computer systems were
managed; the location from which contracts (for supply) were organized; the
location from which reorganization of the debtor was being conducted; the
jurisdiction whose law would apply to most disputes; the location in which the
debtor was subject to supervision or regulation; and the location whose law
governed the preparation and audit of accounts and in which they were prepared
and audited. 25
D.

RELEVANT TIME PERIOD FOR DETERMINING CENTER OF MAIN
INTERESTS (“COMI”)

Under the Model Law, a foreign main proceeding is defined as a “foreign proceeding
taking place in the State where the debtor has the center of its main interests.” 26 The Model Law
does not expressly set forth a date for determining the center of main interests of debtors.
In In re Fairfield Sentry, Ltd., a shareholder of the debtor argued that the bankruptcy
court should have looked at the debtor’s entire operational history in determining where its
center of main interests was located. 27 The liquidator argued that the center of main interests
should be considered at the filing of the chapter 15 petition. 28 The Second Circuit affirmed the
bankruptcy court’s holding that the appropriate date for determining a debtor’s center of main
interests was the date that the Chapter 15 petition was filed. 29 In its analysis of the issue, the
Second Circuit noted that most courts in the United States examined a debtor’s COMIs as of the
time the Chapter 15 petition was filed. 30 The Second Circuit noted that recent European case
law may refer to a broader time frame for considering debtor’s COMI, but pointed out that the
European Union’s regulation enacting the Model Law differs from the United States’ version of
the Model Law. 31
The 2013 Update provided clarification on the issue by expressly stating that under the
Model Law, the appropriate date for determining a debtor’s center of main interests is the date of
commencement of the original insolvency proceedings. 32 The 2013 Update notes that “taking
the date of commencement to determine centre of main interest provides a test that can be
applied with certainty to all insolvency proceedings.” 33 The date of the commencement of the
foreign proceedings has been considered the preferred date in other jurisdiction including
Australia and Japan.

25

Id. para. 147.
Id. art. 2(b).
27
In re Fairfield Sentry Ltd., 714 F.3d 127, 133 (2d Cir. 2013).
28
Id.
29
Id at 132. The United States implemented the Model Law as chapter 15 of its Bankruptcy Code. See id.
30
Id.
31
Id. at 136.
32
MODEL LAW, supra note 47, para. 159.
33
Id.
26
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E.

PUBLIC POLICY EXCEPTION

Article 6 of the Model Law provides, “[n]othing in this Law prevents the court from
refusing to take an action governed by this Law if the action would be manifestly contrary to the
public policy of this State. 34 The Model Law does not define “public policy,” as that term may
differ from State to State. 35
In In re Gold & Honey, Ltd, a U.S. court refused to recognize Israeli proceedings on
several grounds, including public policy. 36 In that case, after insolvency proceedings were
commenced in the United States (and thus, after the automatic stay was in place), a receivership
of the debtor was ordered in Israel. 37 The U.S. court declined to recognize the Israeli
receivership proceeding because, among other things, affording recognition to the proceeding
“would reward and legitimize [the] violation of both the automatic stay and [subsequent orders
of the court] regarding the stay.” 38 The U.S. court found that the public policy exception had
been met where recognition of the Israeli “would severely hinder United States bankruptcy
courts’ abilities to carry out two of the most fundamental policies and purposes of the automatic
stay – namely preventing one creditor from obtaining an advantage over other creditors, and
providing for the efficient and orderly distribution of a debtor’s assets to all creditors in
accordance with their relative priorities.” 39
The 2013 Update emphasized that “the purpose of the expression ‘manifestly,’ used also
in many international legal texts as a qualifier of the expression ‘public policy,’ is to emphasize
that public policy exceptions should be interpreted restrictively and that Article 6 is only
intended to be invoked under exceptional circumstances concerning matters of fundamental
importance to the enacting state.” 40

34

Id. art. 6.
Id. art. 101.
36
In re Gold & Honey, Ltd., 401 B.R. 357, 373 (Bankr. E.D.N.Y. 2009).
37
Id. at 362.
38
Id. at 371.
39
Id. at 372.
40
MODEL LAW, supra note 47, para. 104.
35
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THE CHALLENGE OF DEVELOPING A MODEL LAW FOR GROUP ENTERPRISES

To set forth and make understandable the scope of the challenge that UNCITRAL faces
in its work on the development of a model law for group enterprises, one must first look at the
UNCITRAL Model Law on Cross-Border Insolvency. UNCITRAL’s Model Law on CrossBorder Insolvency involves a single company operating in multiple jurisdictions. If we contrast
this with a number of companies operating in different jurisdictions, we can readily determine
the scope of the challenge.
If we consider twenty different corporate entities operating in twenty different
jurisdictions as depicted by the above slide, the task of trying to coordinate twenty different
corporate entities in distinct jurisdictions becomes readily apparent.
THE PROBLEMS IN DEVELOPING A LAW FOR GROUP ENTERPRISES

KCP-4605801-4
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Slide 2 depicts the problems that are encountered in dealing with group enterprises that
are either insolvent or on the verge of insolvency.
First from Slide 1, none of the corporations have operations or an establishment in any of
the other group members’ COMI. In this circumstance, the Model Law on Cross-Border
Insolvency would not be able to be utilized since, if we take one group member and contrast that
to the other nineteen group members, the one group member has neither a main or non-main
proceeding or an establishment in any of the other nineteen jurisdictions.
Also, all twenty corporations are part of an integral process to manufacturing a widget
which is then marketed on a worldwide basis. Fifteen of the twenty entities provide primary
components for the manufacture of the widget with five of the corporations being supportive but
not essential.
As a result of the downturn in the economy, revenues have declined and the corporations
are operating at a loss.
In addition, only five of the corporations have any intercompany debt between them.
The bank, which has the overall financing in regard to the twenty entities, has recognized
the financial problems. The group enterprise has been proactive in dealing with the bank and
addressing the reality of the situation. The bank has further determined that it would be in the
bank’s best interest to agree to restructure the existing debt for if the companies were liquidated,
the bank would suffer a far greater loss than if it cooperated in the overall restructuring.
REALITY

As is not unusual in a group enterprise, all twenty corporations are part of an overall
financing package and all of the corporations are jointly and severally liable for the entire bank
debt.
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In addition, all twenty corporations are on a joint integrated cash management and
accounting system.
All group members are joint signatories on an agreement that provides for all of the
intellectual property needs for all of the group. Substantial discounts were obtained as a result of
the joint agreement. If the joint agreement is cancelled or defaulted upon, the intellectual
property costs shall be substantially increased to each of the respective corporations.
One parent corporation owns all twenty corporations and it is recognized that all equity in
the twenty corporations has evaporated as the bank debt is in excess of the value of the assets of
the twenty corporations and the parent has determined it will not provide any additional funding
and will write-off its investment. As a result, the parent’s decision not to provide additional
funding, five of the group members are insolvent and will not be able to be reorganized but will
have to be liquidated. Ten of the group members are on the verge of insolvency and will be
insolvent in the next few months. Five of the remaining corporations are currently solvent but,
as a result of the bank debt, have not determined if they will remain so.
As a result, based on negotiations with the bank that provides the financing to the group
and the group wants to achieve a group solution to allow for restructuring of the existing debt,
the liquidation of the five corporations that cannot continue as viable entities and to attempt to
preserve a substantial number of jobs and economic benefits for their respective jurisdictions.
THE PROBLEMS UNDER PRESENT LAW

The current law in many jurisdictions’ inability to address the restructuring of a group
enterprise is the basis for the UNCITRAL Working Group to develop a model law for group
enterprises.
Under existing insolvency law, each of the group members would be required to file an
insolvency proceeding in their own respective COMI jurisdiction. This creates a number of
problems. The first is the filing of twenty insolvency proceedings is cost-prohibitive and would
substantially reduce the ability of the group as a whole to restructure and reorganize.
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In a number of the group member’s jurisdictions the insolvency law does not provide for
reorganization but requires the companies to be liquidated. A number of those jurisdictions
where the manufacture of the primary component parts of the widget takes place and, if those
entities were liquidated, then an overall group solution could not be effectuated and restructuring
could not occur.
Also, a number of the group members’ COMI jurisdictions mandate the appointment of a
liquidator or trustee upon the filing of an insolvency proceeding and removing current
management from control. A liquidator or trustee would make an independent determination as
to whether or not to continue the operation of the group member and as a result, a liquidation
again may occur which would result in the inability to continue the manufacturing of the widget.
A group solution under these circumstances would be difficult, if not impossible, as a
result of the fact that many group members do not have any debt or obligations to group
members in other jurisdictions, and therefore would not have standing to appear or participate in
those proceedings. Even if the entity appeared voluntarily, many courts do not have the
authority or statutory basis to allow for a group solution in their existing jurisdiction.
To further complicate matters, the bank that provides financing to the group has related
that only group members whose COMI jurisdiction will recognize the priority of the bank’s liens
and debt over existing creditors, will continue to receive financing. This is a critical component
to pay for inventory, labor and necessary operating expenses to continue the operations.
As noted, these, among others, are reasons why there is strong support for the
development of a model law for group enterprises.
UNCITRAL’S WORK AND STRUCTURE TO DEVELOP A MODEL LAW FOR
GROUP ENTERPRISES

The Working Group has noted an important consideration is to recognize and respect the
independence of each group member. While that recognition is to be respected, the benefit of a
group solution will allow for group enterprise operations to continue, resulting in a substantial
benefit to the employees, creditors and to the respective jurisdictions in which each group
member operates.
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In December of 2013 the UNCITRAL Working Group V (Insolvency Law) determined
that after considering a number of projects, its top priority was to continue its work on the
development of a model law for group enterprises.
In July of 2010 the UNCITRAL Commission granted Working Group V (Insolvency
Law) a mandate to work on the cross-border insolvency of multinational enterprise groups. As a
result, Working Group V (Insolvency Law) meetings have been held since that date and most
recently in December, 2014 and May, 2015 to advance this work.
The next meeting of Working Group V (Insolvency Law) is set for December, 2015 at the
United Nations facility in Vienna, Austria.
To provide additional background and information, A/CN.9/WG.V/WP.124 is attached,
which is a working paper developed by the UNCITRAL Secretariat in October, 2014 entitled,
“Facilitating the cross-border insolvency of multinational enterprise groups” in preparation for
the December, 2014 Working Group meeting. Additionally, A/CN.9/WG.V/WP.128 is also
attached. This Working Group paper entitled “Facilitating the cross-border insolvency of
multinational enterprise groups” was developed by the UNCITRAL Secretariat for the Working
Group meeting in May of 2015. Both of these working papers detail the scope and extent of
approaches to address enterprise group issues and also detail the work and effort being
undertaken on this project.
DEVELOPMENT OF A FOUNDATION FOR MODEL LAW ON ENTERPRISE GROUPS

Initial considerations that have been discussed by the Working Group suggest that the
best approach is the development of a model law for group enterprises as opposed to legislative
provisions or a best practices guide.
Additionally, depending upon the final structure that is developed, there may need to be
recommendations for the implementation of domestic legislative provisions to be implemented
by each adopting jurisdiction to allow for the implementation of a model law for enterprise
groups.
The discussion in the Working Group is in flux and significant debate is ongoing at the
current time. The descriptions that I am providing are issues and proposals currently under
consideration by the Working Group, with no final resolution having yet been decided.
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BUILDING BLOCKS ON A MODEL LAW FOR ENTERPRISE GROUPS
A.

COORDINATION AND COOPERATION

As noted from the opening slide, with twenty group members in separate and distinct
jurisdictions with no cross-border operations, it is not readily possible to have a court that is able
to exercise jurisdiction over all the group members on a non-voluntary basis.
One of the key elements in developing a group solution is the desire and willingness of
the enterprise group members to work together to effectuate a group solution and to participate in
a court insolvency proceeding that can assist and coordinate that process.
KCP-4605801-4
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One of the first considerations after the group members have determined to work
voluntarily together to attempt to coordinate a group solution and effectuate an overall
restructuring is the need to determine a location to do so.
In selecting a jurisdiction, substantial discussion is suggested that such a jurisdiction
should be a COMI jurisdiction of one of the group members and not a location selected in a
forum shopping exercise. Although this concept is clearly desirable, the ultimate issue is what
location can a reorganization be effectuated to meet the goals of both the group members and
creditors implementing a group solution.
As part of that process, there needs to be coordination and cooperation both between the
group members and the court-selected venue to help develop and implement a group solution.
As part of this process it may be necessary for insolvent entities to open proceedings in
their group members’ COMI jurisdiction. As part of that process, upon the opening of the
insolvency proceeding the group member may request the COMI court to stay the proceedings
and allow the group member and its respective creditors to participate in the group
reorganization proceeding to attempt to work out a group solution.
One of the proposals being considered is that a representative should be selected from the
management of each insolvent group member to act as a representative in the reorganization
proceedings in attempting to develop a group solution.
In addition, also to be considered is the designation of a creditor representative from each
insolvent group member to act as a representative in the reorganization proceedings. Since the
interest of management and creditors are not always in sync, it is important as part of the overall
development of a group solution to have participation by all interested parties in the process;
otherwise, a group solution may not be able to be effectuated.
Therefore, the consideration of a group member’s representative committee for
management and a group member’s creditors’ committee from creditors of each of the respective
group members, is being considered. The reorganization court could establish guidelines and
deadlines for the development of a group solution in order to provide structure and related
deadlines.
One of the issues that is also being addressed is the need for the domestic jurisdiction to
provide for standing for the group representative members, both from management and from the
creditors of the group members, to appear and be heard in the reorganization proceeding.
Also being considered is for solvent group members and representatives, both from
management and from a creditor representative, to appear, to be heard and to participate in the
group reorganization proceeding.
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B.

GROUP SOLUTION

Also being addresses as part of the development of a group solution is if there will be a
specific treatment of each individual group member and the creditors on a stand-alone basis so
that that plan can be ultimately voted on by that creditor group.
Additionally being considered, on a separate and distinct basis is that creditors be
provided an overall group solution that will integrate all the different group members and address
their specific treatment.
As part of this process, if there is a determination that a member of the group needs to be
liquidated and not reorganized, then the group solution could provide for a procedure to
effectuate that liquidation to reduce the cost and enhance the value as much as possible. As
noted in this scenario, all of the corporations are duly and severally liable and therefore the
maximization of the liquidation of one or more of the group members can have a positive effect
and reduce the overall debt structure as part of the liquidation procedure.
Early in the process it has been suggested that an early determination be made to
determine if an overall group solution is feasible. Part of the balancing of the rights of the
parties, but especially in regard to the creditors, in this process, is for the creditors of a group
member to determine if they will defer to a reorganization proceeding to effectuate a group
solution. If that group solution does not have a reasonable prospect of success, then it may be
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better to have the insolvency proceeding filed in the group member’s COMI jurisdiction for the
benefit of its creditors.
C.

RELIEF AVAILABLE
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The relief available is consistent with that under the existing Model Law on Cross-Border
Insolvency. Those provisions include:
- stay of execution against a group member’s assets;
- suspension of the group member’s right to transfer, encumber or otherwise
dispose of any assets;
- stay the commencement of actions or proceedings concerning a group member’s
rights, obligations or liabilities;
- entrusting the administration or realization of all or part of a group member’s
assets to a group representative or another person designated by the group
reorganization court to protect and preserve the value of such assets; providing for
the examination of witnesses, the taking of evidence, or the delivery of
information concerning a group member’s assets, affairs, rights, obligations or
liabilities;
- granting any additional or provisions relief that may be available under the laws
of the group reorganization to court;
- the processing and voting on a plan and disclosure statement coordinated by the
group reorganization court when a group solution has been developed and
granting any additional or provisional relief that may be available under the laws
of the group reorganization court.
In addition to what is already specified under the model law for cross-border insolvency,
if a group solution can be arrived at, then there has been discussion as to the preparation of a
disclosure statement and plan detailing the scope and extent of a group solution which has been
arrived at.
The group solution should be set out in a clear and distinct manner, addressing the
treatment of each group member and their respective creditors. In arriving at a group solution
the economic consideration as to the treatment afforded to each group member is currently being
addressed. If the insolvency provisions of a group member’s COMI jurisdiction requires a
specific treatment to comply with that law, but the proposed global solution does not allow, from
an economic standpoint, compliance for that group member’s COMI jurisdiction, then that group
member may not be able to be included in the overall group solution. As part of the
development of a group solution, if the group member and respective creditors from that COMI
jurisdiction determine that the group solution is preferable to a liquidation or a stand-alone
treatment in the COMI jurisdiction, then the group member and the respective creditors should
determine if they are able to participate in the group solution. Discussion has focused on
treatment of a group member’s creditors being no worse off than what those respective creditors
could have achieved in an insolvency proceeding in the group member’s COMI jurisdiction.
This concept as discussed provides for a balancing of a group member participating in the group
solution and the group member’s respective creditors reserving their right to proceed in the
insolvency proceeding in the COMI jurisdiction if the treatment under the global solution is not
acceptable to that creditor group.
As noted, the plan would have to provide for the individual treatment of each group
member and its respective creditors and balloting by the group member’s creditors and parties
entitled to vote on such a plan.
KCP-4605801-4

17

21

There has been discussion by the Working Group as to how to implement a group
solution once one is achieved. One proposal being discussed was to have voting by each group
member and the respective creditors in the reorganization proceeding to determine if the group
solution was acceptable to each of the group members and the respective creditors. Although the
overall group solution would be clearly identified and detailed as proposed, each individual
group member and the respective creditors should vote individually on the proposed treatment.
Under that scenario, if the group solution was accepted by each group member and the respective
creditors, then each of the group members would need to take that proposal to their respective
COMI jurisdiction for approval where approval for the same could become enforceable and
binding. Another proposal would be that once a group solution was arrived at, the balloting
would not take place in the central jurisdiction but would take place in each respective COMI
jurisdiction. While these proposals address the implementation of a group proposal, building
blocks would have to be arrived at and resolved prior to that process being determined by the
Working Group.
D.

FORM

Working Group V (Insolvency Law) fully supports and endorses the existing Model Law
on Cross-Border Insolvency. By attempting to develop a model law on group enterprises,
Working Group V (Insolvency Law) recognizes that the existing Model Law on Cross-Border
Insolvency is designed for individual entities and not for group enterprises. While in some
situations the existing Model Law on Cross-Border Insolvency has been utilized successfully in
group enterprise proceedings, additional provisions addressed herein may provide a greater
opportunity to develop a group solution, especially depending upon the limitations that may be
present, as previously noted, in various COMI jurisdictions. Thus, some of the essential
elements of the Model Law on Cross-Border Insolvency may not be applicable or appropriate for
a model law on cross-border insolvency of enterprise groups. As noted in the example of the
twenty corporations all in separate COMI jurisdiction, it would not be feasible to require
jurisdiction be based upon having a main or non-main proceeding or establishment in the
respective jurisdiction of each group member. Domestic legislation would have to allow for the
procedures that have been outlined herein to effectuate a process that would be feasible and
workable.
As noted, the concepts that are discussed herein are only in the process of discussion and
no final determinations have been made but progress is taking place and with such a complex
project being undertaken, this is fully one of the most complex and difficult projects that
Working Group V (Insolvency Law) has undertaken. Clearly there is a need that has been
recognized and the work is certainly worth the effort.
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“DISCUSSION UNDER MEXICAN CORPORATE LAW AND THE 2014

INSOLVENCY REFORMS OF THE OBLIGATIONS OF OFFICERS AND
DIRECTORS IN THE RESTRUCTURING OF MULTINATIONAL
GROUPS” 1/

I.

Insolvency Proceedings in Mexico – An Overview2/

From 1943 to 2000 insolvencies were governed by the Law on Bankruptcy and
Suspension of Payments (Ley de Quiebras y Suspensión de Pagos) (“LQSP”), a pro-debtor
statute. The old LQSP was often used to procrastinate and extend legal proceedings some times
for over 10 years to the detriment of creditors and the preservation of wealth in general.
The Commercial Insolvency Law (Ley de Concursos Mercantiles) (“LCM”) became
effective in May 2000. The LCM states that its provisions are considered of “public interest”. 3/
The LCM sought to balance the rights of debtors and creditors and to expedite insolvency
proceedings.
The LCM was amended on December 28, 2007 to, inter alia, contemplate pre-packaged
reorganization plans, to treat insolvency experts’ fees as ordinary operating expenses and to
clarify some of its provisions.4/ The LCM was further amended on January 11, 2014 to address
concerns arising from cases such as Vitro and Mexicana de Aviación. Prior to the 2014
amendments, the LCM had 342 provisions (articles); the 2014 reforms amended, derogated or

1/

This presentation is informative in nature and does not intend to be exhaustive or to give legal
advice. Furthermore, the concepts enunciated herein need to be put in context to reflect the particulars of any
particular scenario or case.
2/

Note that I have relied not only on the court precedents I found in my research but also on the
history of each applicable statute; on the opinions of renowned Mexican scholars; and on my interpretation of
Mexican civil, commercial and insolvency law. (Scholarly opinions have no binding effect per se, but in legal
systems such as Mexico’s, which are based on civil law and not on common law, they are often given weight by the
bar in general and by the judiciary in particular). Also, you should note that I am providing my own English
translation of the Mexican court precedents and provisions of the various Mexican laws and regulations cited herein.
3/

See article 1 of the LCM.

4/

See the D.O. of December 27, 2007.
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created a total of approx. 80 provisions.5/
II.

Jurisdiction

Insolvency proceedings may consist of 2 or 3 stages: (i) initial stage; (ii) reorganization
(concurso); and/or (iii) bankruptcy (quiebra).6/ In principle, reorganization (“conciliation”)
proceedings cannot last for more than 185 calendar days from the date of the publication of the
final reorganization judgment in the Federal Register (Diario Oficial de la Federación) (“D.O.”).
In certain circumstances, the proceedings can be extended for two additional periods of 90
calendar days each.7/
There are no special bankruptcy courts in Mexico. Only district courts have jurisdiction
over insolvency proceedings.8/ The 2014 amendments to the Organic Law of the Federal
Judiciary (Ley Orgánica del Poder Judicial de la Federación) establish that all reorganization
proceedings shall be conducted by the commercial district courts.9/
Pursuant to the Bill that introduced the LCM, “a distinction must be made between tasks
and faculties of a judicial nature and those the nature of which is actually commercial”. In
keeping with this concept, Federal Institute of Insolvency Specialists (Instituto Federal de
Especialistas de Concursos Mercantiles), known as “IFECOM” was created to, inter alia,
supervise services provided by insolvency examiners, conciliators and trustees, who must in turn
support the role of the courts in concurso proceedings, with a view to “alleviate the task of the
judge in concurso proceedings… without depriving the court of its primary function”, namely
that of administering legal justice.10/
III.

Presumption of Insolvency

Under Mexican law, not every Merchant is entitled to receive protection. Only those
debtors who have demonstrated that they are “insolvent” as this term is specifically defined by
the LCM may become a “Merchant”.11/ In general, an insolvency proceeding may take place
when a Merchant incurs in a general default of its obligations and this fact is verified and agreed
to by an insolvency examiner (visitador), or following the Merchant’s statement under oath that
it has fallen or is “imminent” that it will fall within the categories contemplated in articles 10 and
11 of the LCM.12/
5/

See the D.O. of January 10, 2014.

6/

See articles 1, 2 and 20 of the LCM.

7/

Id. article 145.

8/

Id. article 17.

9/

See article 53-Bis-II of the Organic Law of the Federal Judiciary.

10/

See articles 7 and 311 of the LCM.

11/

Id. articles 4-II, 9, 10, 11, 13, and 339 for “pre-packaged plans”.

12/

Id. article 20 Bis. “Imminent” in this context means not more than 90 days.
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A general default of a Merchant’s obligations takes place when (i) its due and payable
debts represent at least 35% of all outstanding debts at the time of the filing for insolvency; or
(ii) the value of its assets is not enough to cover at least 80% of all the due and payable debts. 13/
When 2 or more creditors or the district attorney (ministerio público) file for the reorganization
(involuntary petition), (i) and (ii) must be proven. As an exception, a pre-packaged plan can be
filed by the Merchant if it states under oath “that the signatories of the application represent at
least a simple majority of the aggregate of its debt14/… and that “it falls or it is imminent that it
will fall within the categories contemplated in articles 10 and 11 of the LCM”.15/
IV.

Protection from Creditor Enforcement Action

In the U.S., most actions and proceedings against the debtor and its subsidiaries, as the
case may be, are stayed.16/ On the other hand, in Mexico if any court other than the bankruptcy
court has admitted a lawsuit involving monies prior to the declaration of a reorganization
proceeding, such court shall continue with the process brought before it under the conciliator’s
surveillance, without such proceedings having to be accumulated to the reorganization
proceedings.17/ As of the 2014 amendments to the LCM, subsequent to the reorganization
judgment other proceedings involving monies against the Merchant may be brought before the
courts, without such proceedings having to be accumulated to the reorganization proceedings. 18/

13/

Id. articles 9 and 10.

14/

Id. article 339-II.

15/

Id. article 339-III.

16/

According to a renowned practitioner,
“Once a case (voluntary or involuntary) is commenced, all entities are
automatically and immediately precluded from (i) commencing or continuing
lawsuits or other proceedings that were or could have been instituted prepetition,
(ii) recovering prepetition claims against the debtor, (iii) enforcing prepetition
judgments against the debtor or property of the estate, (iv) any act to obtain
possession of or control over property of the estate or possession of property
from the estate, (v) any act to create, perfect or enforce liens against property of
the estate, (vi) any act to create, perfect or enforce liens against property of the
debtor to the extent such lien secures a prepetition claim, (vii) any act to collect,
assess or recover a prepetition claim against the debtor, (viii) the setoff of any
prepetition debt, and (ix) the commencement or continuation of certain
proceedings before the U.S. Tax Court.” [Citations omitted].
See Ranney-Marinelli, Alesia, Issues Arising Under United States Bankruptcy
Law, February 2009, presented at the American Bar Association, Spring
Meeting 2009, Business Law Section, Vancouver, B.C., Canada, Commercial
Financial Services Committee, Panel: “Hands Across the Borders – Comparative
Insolvency Regimes in the United States, Canada and Mexico”.

17/

See article 84, 1st para. of the LCM.

18/

Id. article 84, final para.
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V.

Regulation of Cross-Border Insolvencies-General

Since it was promulgated in 2000, the LCM contains a whole section regarding
“Cooperation in international proceedings”: Title Twelfth. Title Twelfth is divided in 5
Chapters, with a total of 34 detailed provisions.19/ Title Twelfth is modeled after the UNCITRAL
Model Law on Cross-Border Insolvency.
The goal of Title Twelfth was to integrate Mexico in the world of cross-border insolvency
proceedings. The tools are provided in the LCM for this effort of integration to proceed in a
semi-smooth fashion. The Mexican judiciary needs more preparation and experience to live up to
this challenge.
Title Twelfth has seldom been used in cross-border insolvencies. In my experience,
holding companies in reorganization proceedings abroad usually keep their Mexican subsidiaries
intact and continue to operate them as a going concern throughout the foreign proceedings.
VI.

Fiduciary Duties of Officers and Directors-General

Officers20/ and directors, whether board members or sole administrators,21/ have duties
under various commercial statutes.22/ In this section, I will summarize some of the most
important of such duties, with an emphasis on those that may be relevant in the context of a
reorganization:
(i)

The distribution of dividends must be supported by the financial condition of a

19/

Id. articles 278-310.

20/

Note that officers also have certain responsibilities as high-ranking employees under the Federal
Labor Law (Ley Federal del Trabajo), a subject that exceeds the scope of this presentation.
21/

The equivalent of a board of directors in a capital stock company (sociedad anónima) or “S.A.” is
the board of managers in a limited liability company (sociedad de responsabilidad limitada) or “S. de R.L.” The
equivalent of a sole administrator in an S.A. is a sole manager in a S. de R.L. See, inter alia, articles 74, 142, 143
and 155 of the General Law of Commercial Companies (Ley General de Sociedades Mercantiles) (“LGSM”). The
LGSM utilizes “administrator(s)” as a generic term to refer to all of the above. See, for example, articles 10, 1st para.
and 157 of the LGSM. At least one court decision has distinguished the scope of the term “administrator” from the
term “agent” (mandatario) for purposes of establishing varying obligations and liabilities between them. See
Amparo Directo 5973/99. Estructuras Laminadas del Guadiana, S. de R.L. de C.V. 26 de enero de 2001. Amparo
Directo 5983/99. Industria Química del Pacífico, S.A. de C.V. 26 de enero de 2001. Tercer Tribunal Colegiado en
Materia Civil del Primer Circuito. Unanimidad de votos. Ponente: Neófito López Ramos. Secretario: José Álvaro
Ornelas. Another court decision analyzes the scope of the responsibilities of board members and sole administrators
under the LGSM as compared with their possible responsibility under general principles of breach of contract. See
Amparo Directo 14/2011. Arie Alapi Gertner. 24 de febrero de 2011. Amparo Directo 15/2011. Bermad México,
S.A. de C.V. 24 de febrero de 2011. Cuarto Tribunal Colegiado en Materia Civil del Primer Circuito. Unanimidad
de votos. Ponente: Francisco J. Sandoval López. Secretario: Raúl Alfaro Telpalo.
22/

Note that my analysis is based on the legal framework of closely-held companies. Most foreign
holding companies incorporate their Mexican subsidiaries as closely-held companies. Listed companies are subject
to additional requirements under the Securities Market Law (Ley del Mercado de Valores), a subject which exceeds
the scope of this presentation.
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company and approved by a Shareholders’ Meeting. Failure to comply with any
of these requirements may make the board members jointly liable for any
improperly paid amount with the recipients thereof vis-à-vis creditors and the
company shareholders;23/
(ii)

A reserve fund must be created by separating an amount equivalent to 5% of a
company’s annual net profits until the amount of the reserve fund equals 1/5th of
its capital stock. The reserve fund must be reinstated whenever its amount falls
below such 1/5th. 24/ The board members may be liable for the lack of proper
creation and preservation of the reserve fund;25/

(iii)

The members of the board of managers or the sole manager are responsible for the
creation and proper keeping of the corporate books.26/ Failure to comply with this
obligation may result in liability;27/

(iv)

Closely-held companies may not buy their own shares but in certain limited
circumstances. Violation of this prohibition may result in liability for the officers
and/or board members of a company;28/

(v)

In general, board members shall have the responsibilities inherent to their position
as well as those derived from the obligations imposed on them by the law and a
company’s By-laws.29/ This broad language opens the possibility of suing those
who breach their obligations under a company’s By-laws, not only under the law;

(vi)

In the case of capital stock companies or S.A.’s, board members are jointly liable
towards the company for the existence of the contributions made by the
shareholders; compliance with the legal and statutory requirements applicable to
the distribution of dividends to the shareholders; the existence and keeping of the
accounting, control, registration and recording systems, as well as other
information required by law; and, the accurate implementation of the
Shareholders’ Meeting resolutions;30/

(vii)

Board members must inform in writing the Statutory Auditors of the existence of
“irregular actions” attributable to previous administrations; failure to comply with

23/

See article 19 of the LGSM.

24/

Id. article 20.

25/

Id. article 21.

26/

Id. article 73.

27/

Id. article 73, 2nd para.

28/

Id. articles 134 and 138.

29/

Id. article 157.

30/

Id. inter alia, articles 158 and 178.
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this obligation may give rise to liability;31/
(viii)

Board members of capital stock companies must present to the Shareholder’s
Meeting, on an annual basis, a detailed financial report on the status of the
company for the previous fiscal year.32/ Failure to comply with this obligation
may give rise to the removal of, and liability by, the board members;33/ and,

(ix)

Board members may not undertake any corporate transactions once the term of a
company has expired or its dissolution has been decided or a cause for dissolution
has been proved. In the event of violation of this prohibition, the board members
are jointly liable for any losses or damages caused to the company.34/

VII.

Fiduciary Duties of Officers and Directors-Under the LCM

As an important development, the 2014 amendments to the LCM require that a corporate
decision be made authorizing management or legal representative to apply for the opening of
reorganization proceedings “in the terms and conditions set forth in the respective By-laws or by
the applicable corporate bodies, which shall provide indubitable evidence of the partners’ or
shareholders’ intent”.35/ While the LCM seems to provide an option to companies as to whether
to insert such requirement in their By-laws or not, at least one court decision has interpreted this
principle as mandating the adoption of such a corporate resolution.36/
The 2014 amendments to the LCM introduced Title Tenth Bis, “Responsibility of the
administrators”.37/ Unfortunately, the provisions of this Title are lengthy and unclear. For
example, they refer to the term “relevant employees”, a term that was not added to the definition
section of the LCM,38/ but that may have serious implications for key employees of the debtor,
31/

Id. article 160.

32/

Id. article 172.

33/

Id. article 176.

34/

Id. article 233.

35/

See article 20-VII of the LCM.

36/

A Circuit Court decided that an extraordinary (and not an ordinary) shareholders’ meeting should
be held approving the application for the opening of reorganization proceedings. See Amparo Directo 794/2013.
Décimo Primer Tribunal Colegiado en Materia Civil del Primer Circuito. Préstamos para Crecer, S.A. de C.V.,
SOFOM, E.N.R. 24 de marzo de 2014. Unanimidad de votos. Ponente: Fernando Rangel Ramírez. Secretaria: Isabel
Rosas Oceguera.
37/

See articles 270 Bis-270 Bis-2 of the LCM.

38/

Id. article 4. A brief definition is added at the end of article 270-Bis, which raises the question of
whether it applies throughout the statute:
“For purposes of this article, the term relevant employees shall encompass the
general director [manager] of a company to which this Law applies, as well as
those individuals who are employed or hold a position or assignment thereat,
and who knowingly adopt, order or carry out the applicable acts, omissions or
conducts.” (Text in brackets added to enhance the clarity of the translation).
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known as the “Merchant”, under the LCM.39/
In general, Title Tenth Bis imposes fiduciary duties on both board members and relevant
employees of a Merchant in the context of reorganization proceedings. It also creates an
obligation to indemnify the Merchant for losses and damages caused “with a fraudulent intent or
in bad faith…” or in violation of the LCM or any other law.40/ It is noteworthy that the new Title
applies in the context of domestic and, presumably, cross-border insolvencies. It is not
specifically referring to issues arising in the context of cross-border insolvencies, which poses a
challenge regarding the interplay between Title Tenth Bis and Title Twelfth.
Concrete examples of conducts that may give rise to liability by board members and/or
key employees of the Merchant include the following:
(i)

Voting at board of directors’ meetings or making decisions with a conflict of
interest relating to the assets of the Merchant;41/

(ii)

Knowingly favor any given shareholder or group of shareholders of the Merchant,
to the detriment of or causing damage to, the other shareholders;42/

(iii)

Without a legitimate right, by virtue of their employment, position or assignment,
obtaining economic benefits for themselves or for third parties, including any
given shareholder or group of shareholders;43/

(iv)

Knowingly generating, divulging, publishing, providing or ordering [preparation
of] false information;44/

(v)

Ordering or giving instructions to the effect that actual transactions are not
reflected in the Merchant’s records, as well as altering or ordering the alteration of
the Merchant’s records to hide the true nature of transactions completed, thus
affecting any item in the financial statements;45/

(vi)

Ordering or consenting to the recordation of false data in the Merchant’s
accounting records;46/

39/

Id. article 4-II.

40/

Id. article 270 Bis-IX.

41/

Id. article 270 Bis-I.

42/

Id. article 270 Bis-II.

43/

Id. article 270 Bis-III.

44/

Id. article 270 Bis-IV.

45/

Id. article 270 Bis-V.

46/

Id. article 270 Bis-VI. According to it:
“It shall be presumed prima facie that the data included in the accounting
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(vii)

Totally or partially destroying or modifying the Merchant’s accounting systems or
records or the documentation supporting its accounting records, prior to the expiry
of the obligation to maintain them under the law and with the purpose of hiding
their recordation or proof;47/ and,

(viii)

Altering or ordering the modification of active or passive accounts or of the
contract conditions, or recording or ordering the registration of non-existent
transactions or expenses, or artificially increasing their value or intentionally
carrying out any illicit or forbidden action or transaction, creating in any of such
cases an indebtedness, loss or damage to the Merchant’s patrimony, for their own
benefit or for the benefit of third parties, whether directly or through any third
party.48/

The 2014 amendments make it clear that civil liability “shall be without prejudice of the
possibility of bringing any action of a criminal nature….”49/
The statute also establishes who may bring an action for indemnification of losses and
damages arising from the acts, omissions or conducts referred to in article 270-Bis. This type of
action may be brought exclusively by any Merchant who has qualified for the protection afforded
by article 10 of the LCM.50/ Such an action may also be brought by the shareholders of the
Merchant, whether individually or jointly, who hold shares with the right to vote, even if limited
or restricted, or without a right to vote, representing at least 25% of the capital stock of the
Merchant.51/
Interestingly, the plaintiff may settle in court for the indemnification amount of losses and
damages, provided the terms of the court settlement are approved by the conciliator or the
trustee, as the case may be.52/ In any event, all such actions must encompass the aggregate
amount of the liability towards the Merchant and not only the personal interests of the

records are false whenever the competent authorities, in the exercise of their
functions, shall require information from the Merchant relating to its accounting
records if the Merchant is unable to produce it and to substantiate its accounting
records.”
47/

Id. article 270 Bis-VII.

48/

Id. article 270 Bis-VIII. This provision includes a reference to “the registration of liabilities in
favor of any of the persons referred to in articles 116 and 117 of this Law”, which refer to related parties and
company insiders, respectively.
49/

Id. article 270 Bis-1, 1st para.

50/

Id. article 270 Bis-1-I.

51/

Id. article 270 Bis-1-II.

52/

Id. article 270 Bis-1-II, 2nd para. As an exception, the exercise of such actions shall not be subject
to compliance with the requirements established in articles 161 and 163 of the LGSM. Id. article 270 Bis-1-II, 3rd
para.
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plaintiff(s).53/
The 2014 amendments also contemplate broad exculpatory circumstances.54/ Specifically,
whenever the board members and/or relevant employees:
(i)

Have observed the requirements contemplated in the applicable law or the Bylaws for the approval of pertinent matters by the board of directors;55/

(ii)

Have made decisions or voted at board of directors’ meetings on the basis of
information provided by relevant employees, a legal entity that is providing
external audit services or independent experts, the capacity and credibility of
which shall give rise to no reasonable doubt;56/

(iii)

Have chosen the most viable alternative to the best of their knowledge, or the
possible monetary harm for the Merchant was unforeseeable, in both cases on the
basis of the information that was available at the time the relevant decision was
made,57/ or,

(iv)

Are implementing resolutions of a shareholders’ meeting, provided such
resolutions are not violating the law.58/

The statute of limitations for this type of action is 5 years from the date in which the
actions or omissions giving rise to liability took place.59/
VIII. Reorganization of Corporate Groups-Pre-2014
The regulation of corporate group reorganizations under the LCM was very limited prior
to the 2014 amendments.60/
Reorganization proceedings involving two or more Merchants could not be accumulated,
unless they involved controlling companies and their controlled companies or two or more
companies controlled by the same controlling company.61/

53/

Id. article 270 Bis-1-II, 3rd para.

54/

Id. article 270 Bis-2.

55/

Id. article 270 Bis-2-I.

56/

Id. article 270 Bis-2-II.

57/

Id. article 270 Bis-2-III.

58/

Id. article 270 Bis-2-IV.

59/

Id. article 270 Bis-1-II, 4th para.

60/

Id. article 15, as it was in effect through January 10, 2014.

61/

Id. article 15, as it was in effect through January 10, 2014.
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The LCM also included a definition of “controlling companies”62/ and a definition of
“controlled companies”.63/ Interestingly, in order to qualify as controlling, a company had to be
“a Mexican resident”.64/
In these cases, the reorganization proceedings could be accumulated but had to be
processed in separate files.65/
IX.

Reorganization Of Corporate Groups-Post-2014

As of January 11, 2014, a company may qualify as “controlling” without the need for a
Mexican residence.66/ Furthermore, the definition of each “controlling companies” and
“controlled companies” has been updated to reflect current corporate practices.67/ Likewise, a
new provision creates the concept of corporate group reorganizations per se.68/
The principle is that Merchants which are part of the same corporate group are entitled to
request simultaneously the opening of joint reorganization proceedings, without consolidating
the estates.69/ As a novelty, it is now sufficient for one member of a corporate group to meet any
of the thresholds contemplated in articles 10, 11 or 20 Bis70/ and that such status place one or
more members of the corporate group in the same situation, in order for a joint reorganization
judgment to be issued.
Creditors of Merchants which are part of a corporate group are also entitled to apply for
the opening of joint reorganization proceedings involving one or more members of a corporate
group.71/ In these cases, the application or petition for the opening of joint reorganization
proceedings will be processed in one file and the judge will be empowered to appoint only one
examiner, conciliator or trustee for the proceedings if he/she deems it appropriate.72/

62/

Id. article 15, second II, as it was in effect through January 10, 2014.

63/

Id. article 15, final para., as it was in effect through January 10, 2014.

64/

Id. article 15, second I, as it was in effect through January 10, 2014.

65/

Id. article 15, 2nd para., as it was in effect through January 10, 2014.

66/

Id. article 15.

67/

Id. article 15-I, II.

68/

Id. article 15 Bis.

69/

Id. article 15 Bis, 1st para.

70/

These provisions of the LCM refer to a Merchant’s “general default of its obligations”, which is a
requisite for the opening of reorganization proceedings under Mexican law, with the exception of article 20 Bis of
the LCM, which allows for a Merchant to state under oath that it is imminent that it will fall into a general default of
its obligations in order to request the opening of reorganization proceedings.
71/

See article 15 Bis, 2nd para. of the LCM.

72/

Id. article 15 Bis, 3rd para.
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Finally, joint reorganization proceedings may be accumulated to other reorganization
proceedings as set forth in article 15.73/
_____________________________

Berdeja y Asociados, S.C.

73/

Id. article 15 Bis, 4th para.
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DEVELOPMENTS IN CROSS-BORDER AVOIDANCE AND RECOVERY
Avoidance In Chapter 15 - General
Chapter 15 is generally hospitable to foreign representatives of foreign proceedings,
affording them automatic relief on recognition of a foreign main proceeding and discretionary
relief on recognition of either a foreign main proceeding or a foreign nonmain proceeding.1
While §1521 offers a broad menu of post-recognition discretionary relief, it specifically excludes
most of the avoidance provisions of the Bankruptcy Code (sections 522, 544, 545, 547, 548, 550
and 724(a)).2 The U.S. delegation to UNCITRAL had opposed inclusion in the Model Law of an
avoidance provision that did not address choice of law and choice of forum questions. 3 In
addition, since avoidance laws are designed to enhance equality of distribution to creditors,
mixing avoidance laws that are part of one bankruptcy system with the laws on distribution of
the estate of another system could yield an unbalanced result.4 That opposition translated into
the limitation in chapter 15 that makes avoidance under U.S. law available only in a full case
under another chapter of title 11.5 If the exercise of U.S. avoidance powers is desirable, then the
foreign representative will have to commence a full case under section 301, 302 or (in the case of
a foreign nonmain proceeding) 303 and then exercise the standing granted by section 1523 to
bring Bankruptcy Code avoidance actions.6

1

11 U.S.C. § 1520, Effects of recognition of foreign main proceeding; 11 U.S.C. § 1521, Relief that may be granted
upon recognition.
2
That leaves section 549 (Postpetition transactions), which automatically applies on recognition of a foreign main
proceeding via section 1520(a)(2), and section 553(b) (Setoff –reduction in insufficiency), which is not mentioned
anywhere in chapter 15. H.R. Rep. No. 109-31, 109th Cong., 1st Sess. 115 (2005) (“House Report”). See also In re
Loy, 2008 WL 906503 (foreign representative sought to avoid post-petition transfer of real property through a sale
free and clear under § 363(b) and (f), invoking both English law and § 549 but court held that either approach
required the commencement of an adversary proceeding and could not be accomplished through a sale free and
clear); Awal Bank, BSC v. HSBC Bank USA (In re Awal Bank, BSC), 455 B.R. 73 (Bankr. S.D.N.Y. 2011) (to
avoid a reduction in insufficiency, the foreign representatives relied on the section 553 exception and also
commenced a full case under title 11 to take advantage of section 1523 if necessary). Since section 550 is also
excluded by section 1521(a)(7), the court must rely on section 105(a) to enforce a recovery under section 553 or
549.
3
House Report at 116.
4
See, e.g. Collier on Bankruptcy,16th Edition, ¶ 547.01; Fogerty v. Petroquest Resources (In re Condor Insurance
Limited, 601 F. 3d 319, 326 (5th Cir. 2010).
5
House Report at 116. Reflecting a position similar to the section 1521(a)(7) exclusions, a recent decision of the
UK Privy Council dealt with whether domestic statutory law (there, Cayman Islands company law dealing with
compelling document production) could be applied to assist a foreign representative. Singularis Holdings Limited v.
PriceWaterhouseCoopers, [2014] UKPC 36. The court said no and suggested that lower court rulings in a different
Cayman Islands case permitting use of domestic statutory avoidance law to assist foreign representatives was
improper (specifically referencing the Cayman Islands Court of Appeal decision in Picard v. Primeo Fund, 2013 (1)
CILR 16). However, the concurring opinion of Lord Collins left open possible use of common law avoidance
principles by foreign representatives when (as in the Cayman Islands and other offshore former British
Commonwealth jurisdictions) there were no applicable statutory avoidance powers . Singularis at ¶ 51 et seq. See
also Robins, As one door closes, another door opens…, South Square Digest, February 2015.
6
11 U.S. Code § 1523 - Actions to avoid acts detrimental to creditors
(a) Upon recognition of a foreign proceeding, the foreign representative has standing in a case concerning the debtor
pending under another chapter of this title to initiate actions under sections 522, 544, 545, 547, 548, 550, 553, and
724(a).

2
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Avoidance In Chapter 15 – Foreign Avoidance Law
Chapter 15 does not specifically address the question of whether a foreign representative
can seek to avoid transfers under the avoidance law of the foreign proceeding. This issue arose
in the Condor case after the foreign representatives of a Nevis winding-up proceeding obtained
recognition as a foreign main proceeding and brought an adversary proceeding seeking to use
Nevis avoidance law to recover assets located in the United States. They alleged that $313
million was transferred by the Nevis debtor to a United States affiliate to prevent creditors from
reaching the money and that the transfers were fraudulent under Nevis law.7 The foreign
representatives asserted that the limitations of §1521(a)(7), dictating that avoidance actions could
only be brought in a case under chapter 7 or 11 via § 1523, only applied to actions under United
States avoidance laws and that avoidance actions relying on foreign law could be brought in a
chapter 15 case. The Bankruptcy Court disagreed and dismissed the adversary proceeding. The
district court affirmed, stating that §1521(a)(7) and §1523 are intended to exclude all of the
specified avoidance powers under either United States or foreign law unless a Chapter 7 or 11
bankruptcy proceeding is instituted.8
The Court of Appeals for the Fifth Circuit disagreed and reversed: “Congress did not
intend to restrict the powers of the U.S. court to apply the laws of the country where the main
proceeding pends. Refusing to do so would lend a measure of protection to debtors to hide assets
in the United States ….”9 The use of foreign avoidance law means that both avoidance and
distribution will be governed by the law of the foreign proceeding:
The drafters of Chapter 15, responsive to the concerns raised at the UNCITRAL
debates, confined actions based on U.S. avoidance law to full Chapter 7 and 11
bankruptcy proceedings-where the court would also decide the law to be applied
to the distribution of the estate. The application of foreign avoidance law in a
Chapter 15 ancillary proceeding raises fewer choice of law concerns as the court
is not required to create a separate bankruptcy estate. It accepts the helpful
marriage of avoidance and distribution whether the proceeding is ancillary
applying foreign law or a full proceeding applying domestic law-a marriage that
avoids the more difficult depecage rules of conflict law presented by avoidance
and distribution decisions governed by different sources of law…
The foreign representatives are not seeking to mix and match foreign and U.S.
law-they only seek the application of Nevis law.10
Condor recognized that the decision under section 304 (the predecessor cross-border
statute replaced by chapter 15) in In re Metzeler, anticipated the current statutory
(b) When a foreign proceeding is a foreign nonmain proceeding, the court must be satisfied that an action under
subsection (a) relates to assets that, under United States law, should be administered in the foreign nonmain
proceeding.
7
Condor at 320-321.
8
Id. The bankruptcy court for the Southern District of New York expressed skepticism of the lower courts’ Condor
ruling prior to the Fifth Circuit ruling. In re Atlas Shipping A/S, 404 B.R. 726 (Bankr.S.D.N.Y.2009)
9
Id. at 327
10
Id.

3
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structure in permitting use of foreign avoidance law and preventing use of U.S. avoidance
law:
In sum, under section 304, avoidance actions under foreign law were
permitted when foreign law applied and would provide for such relief.
Congress essentially made explicit In re Metzeler's articulation of the bar
on access to avoidance powers created by the U.S.Code by foreign
representatives in ancillary proceedings.11
Condor represented an attempt to use foreign avoidance law to reach assets within the
territorial jurisdiction of the United States. An attempt by the foreign representative of the
Fairfield Sentry, et al hedge funds to use British Virgin Islands (“BVI”) avoidance law was not
as well received when there were no U.S. assets involved.12 In Fairfield Sentry, the BVI
liquidator had obtained recognition of the BVI case as a foreign main proceeding.13 Prior to
seeking recognition, the liquidator filed suit in New York state court against investors who had
redeemed shares.14 The suits were based on common law theories all premised on the supposed
share values on which redemption amounts were calculated and paid. The values turned out to
be imaginary since the funds were 100% invested with Bernard L. Madoff Investment Securities
LLC and its account values were fictitious.15 Following recognition, the liquidator removed the
state court suits to the Bankruptcy Court and filed over 200 additional suits, adding claims under
BVI avoidance law to the state law claims.16
Defendants who had initially been sued in state court moved the Bankruptcy Court to
either remand the cases or to abstain from exercising jurisdiction. The Bankruptcy Court denied
the motion, ruling that it had core bankruptcy jurisdiction under 28 U.S.C. §1334(a) because the
BVI avoidance claims and the state law claims directly affect the court’s functions under chapter
15. Alternatively, the Bankruptcy Court ruled that it had “related to” jurisdiction under 28
U.S.C. § 1334(b). On appeal, the District Court ruled that while recognition was a core
proceeding, a proceeding within a chapter 15 case is subject to a separate analysis of subject
matter jurisdiction. Prosecution of the actions, whether under New York common law or BVI
avoidance law, constituted discretionary relief that the court could grant under either §1521(a)
(5) or §1521(a) (7):
(5) entrusting the administration or realization of all or part of the debtor's
assets within the territorial jurisdiction of the United States to the foreign
representative or another person, including an examiner, authorized by the court;
(7) granting any additional relief that may be available to a trustee, except
for relief available under sections 522, 544, 545, 547, 548, 550, and 724(a) [of
title 11].17
The District Court noted that the Bankruptcy Court relied primarily on §1521(a) (5) but
that §1521(a) (5) did not support jurisdiction:
11

In re Metzeler, 78 B.R. 674, 677 (Bankr.S.D.N.Y.1987)
In re Fairfield Sentry Ltd., et al, 458 B.R. 665 (S.D.N.Y. 2011) (Fairfield Sentry)
13
Id. at 672.
14
Id. at 671.
15
Id.
16
Id. at 672.
17
Id. at 676-677.
12
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Section 1521(a)(5) cannot be the basis for concluding that core jurisdiction
exists, although it is the sole basis for the relief Plaintiffs' seek (included by
Plaintiffs) in the amended complaints. These actions seek to recover certain asset
transfers from the foreign debtors and therefore “realiz [e]” assets of the foreign
debtor, but section 1521(a)(5) contains a specific territorial limitation. The court
may entrust the “realization of all or part of the debtor's assets within the
territorial jurisdiction of the United States.” 11 U.S.C. § 1521(a)(5) (emphasis
added). “Within the territorial jurisdiction of the United States ... refers to tangible
property located within the territory of the United States and intangible property
deemed under applicable nonbankruptcy law to be located within that territory....”
Id. § 1502(8). The foreign representatives seek recovery of foreign assets by
challenging foreign transfers. In these cases, there are no assets sought “within the
territorial jurisdiction of the United States.”18
The liquidator relied on Condor for authority that he could assert avoidance actions under
foreign law but the District Court noted that Condor dealt with assets within the territorial
jurisdiction of the United States and did not “address the scenario here, where no assets sought
are located within the territorial jurisdiction of the United States. It does not apply in this context,
and it does not support Plaintiffs' view of section 1521(a)(7) in this case.”19 The District Court
also ruled that the Bankruptcy Court did not have jurisdiction to hear and determine the actions
under the Supreme Court’s decision in Stern v. Marshall, 131 S.Ct. 2594 (2011) but that is
another subject.20
The District Court approach in Fairfield Sentry seems to confuse issues of subject matter
jurisdiction and the allocation of jurisdiction of the bankruptcy and district courts to make final
orders. The bankruptcy court in the Hellas Telecommunications case (discussed below),
involving avoidance and unjust enrichment claims, concluded that Second Circuit authority
supported exercise of “related to” jurisdiction over claims that could have an effect on the
foreign insolvency estate.21 Its discussion and references to precedent are more persuasive than
the District Court’s analysis in Fairfield Sentry.
Avoidance In Chapter 15 - Comity To Foreign Law
In contrast, two cases dealing with maritime attachments permitted the attachments to be
vacated by granting comity to foreign proceedings. In re Atlas Shipping A/S22 and CSL Australia
Pty. Ltd. v. Britannia Bulkers PLC23 both involved ex parte Rule B maritime attachments by
foreign creditors that caught funds of foreign debtors passing electronically through New York
banks. In both cases, the courts granted comity to Danish bankruptcy proceedings where the
18

Id. at 677.
Id. at 681.
20
Id. at 687-689.
21
In re Hellas Telecommunications (Luxembourg) II SCA, 524 B.R. 488 (Bankr. S.D.N.Y. 2015) (Hellas), citing
Parmalat Capital Fin. Ltd. v. Bank of Am. Corp., 639 F.3d 572, 579 (2d Cir.2011).
22
404 B.R. 726 (Bankr. S.D.N.Y. 2009)
23
2009 U.S. Dist. LEXIS 81173 (S.D.N.Y. Sept. 8, 2009) .
19

5
ACTIVE/82659574.1

42

attachments would be dissolved as a matter of law. The Atlas court recounted the history of
avoiding attachments under section 304 based on comity to the foreign law and foreign
proceeding:
There is little doubt that under § 304 and the Second Circuit's decision in Cunard and its
progeny, the Rule B attachments would be dissolved as a result of the Court exercising its
discretion and granting comity to the Danish proceedings. Section 304 specifically
permitted a court to order turnover of the foreign debtor's property, provided that such
turnover was consistent with principles of comity. 11 U.S.C. §§ 304(b)(2), 304(c); see
generally Altos Hornos, 412 F.3d at 425; Koreag, 961 F.2d at 349. The Second Circuit's
decision in Cunard also supports a finding that such turnover would in fact comport with
principles of comity. In Cunard, Salen, a Swedish company, filed a bankruptcy
proceeding in Sweden. About two weeks later, Cunard obtained a Rule B attachment
against Salen's bank accounts in New York in support of a London arbitration pursuant to
the terms of a maritime charter. Salen thereafter filed a motion seeking to dissolve the
Rule B attachment. Judge Sweet granted Salen's motion on the grounds that comity with
the Swedish courts dictated that result. Cunard S.S. Co. Ltd v. Salen Reefer Servs. AB, 49
B.R. 614, 618 (S.D.N.Y. 1985). The Second Circuit affirmed the decision. (internal
footnotes omitted)
In Atlas, seven attachments were levied after the Danish bankruptcy began while two
preceded it. The court found that unrebutted evidence of Danish law demonstrated that
attachments could not be made after the commencement of the Danish proceedings and that prebankruptcy attachments lapsed upon commencement of the bankruptcy.24 The question, then,
was whether anything in chapter 15 required a result different than that under section 304. The
court noted that principles of comity remained pervasive throughout chapter 15 and that those
principles informed the operative sections that permit entrustment of the attached assets to the
foreign representatives:
Whatever the outer bounds of discretionary relief chapter 15 allows, this case does not
push the boundaries. The relief sought by the foreign representative is expressly provided
for in §§ 1521(a)(5) and 1521(b). The Court need not venture into the area of “additional
assistance,” “consistent with principles of comity” under § 1507.25
Enforcement (Or Not) Of Avoidance Judgments In The UK
In the now notorious case of Rubin v. Eurofinance SA the UK Supreme Court poured
cold water on the international insolvency community when it refused to recognize judgments of
foreign courts in avoidance proceedings when the defendants were not physically present in the
foreign country and did not defend the cases; i.e. default judgments.26 The foreign courts
involved were the U.S. Bankruptcy Court for the Southern District of New York and the
Supreme Court of New South Wales, each of which entered default judgments avoiding,
24

Atlas, 404 B.R. 726, 736.
Id. at 741. Section 1521(a)(5) permits entrustment of the administration or realization of assets within the
territorial jurisdiction of the U.S. to the foreign representative while section 1521(b) permits entrustment of assets to
the foreign representative for purposes of distribution. In either case, the interests of creditors must be sufficiently
protected.
26
Rubin v. Eurofinance, [2012] UKSC 46, [2013] 1 A.C. 236.
25
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respectively, fraudulent and preferential transfers.27 Using the U.S. litigation for illustration, the
defendant Eurofinance had appeared in the chapter 11 case from which the avoidance proceeding
emanated, was served personally with the complaint but did not appear and defend in the
adversary proceeding. The chapter 11 proceeding was granted recognition under the UK
equivalent of chapter 1528 but the Chancery Court refused to enter an order enforcing the
judgment for avoidance and recovery of the fraudulent transfer. The Court of Appeal reversed
and ordered enforcement of the judgment but the Supreme Court reversed again.
The court, in a decision criticized for an abundance of reasons, began with a recitation of
English principles for recognition of foreign judgments.29 Under the so-called Dicey rule, taken
from a treatise on the conflict of laws first released in 1886, a foreign court is recognized as
having jurisdiction over a defendant only if the defendant was present in the foreign country
when the case began or if the defendant agreed prior to the commencement of the case to submit
to the jurisdiction of the foreign court.30 The UK Supreme Court considered and rejected
whether a special rule existed for recognition of in personam judgments in insolvency
proceedings and criticized prior precedent that might have supported such special treatment.31
The court also rejected arguments that the judgments could be enforced through application of
the Cross-Border Insolvency Regulations, the UK version of the UNCITRAL Model Law.
Instead, it adhered to Dicey’s rule, the traditional English law of judgment recognition. The
decision is seen as a setback to a universal approach to insolvency proceedings with broader
implications than just shrinking the recovery potential of foreign insolvency estates.
Avoidance in Chapter 15 – The Hellas Cases
The UK liquidators in Hellas have been assiduously probing for cracks in the antiavoidance armor of section 1521(a)(7).32 Beginning in June 2005, through complicated
transactions detailed in the liquidators’ complaint, certain funds (“Sponsors”) affiliated with TPG
Capital and Apax Partners acquired a Greek telecommunications services provider through an
SPV in a leveraged transaction. The SPV ultimately became a subsidiary of a Hellas entity, as
did a later-acquired business unit of a Greek mobile network operator. A year and a half later, in
December 2006, a multi-step financing transaction generated €1.57 billion that enabled the
payment of debt, transaction costs and, most significantly, redemption of €973.7 million in
equity securities owned by the Sponsors.33 The heavily leveraged Hellas enterprise was sold in

27

Id. at 249.
Cross-Border Insolvency Regulations 2006.
29
For a discussion of the negative implications of Rubin and Singularis (Note 5, supra), see Adrian Walters, Giving
Effect to Foreign Restructuring Plans in Anglo-US Private International Law, (2015) Nottingham Insolvency and
Business Law –Journal, 375. My thanks to Professor Walters for his comments on my drafts of this paper.
30
Id. at 250-251.
31
Id. at 272-278. (“It follows that, in my judgment, Cambridge Gas [2007] 1 AC 508 was wrongly decided.”
Cambridge Gas upheld the recognition by the court in the Isle of Man of the confirmation of a chapter 11 plan that
dealt, in part, with stock owned by a subsidiary of the debtor even though the subsidiary was not present in the U.S.
and had not submitted to jurisdiction).
32
Hellas, supra, 524 B.R. 488 (Bankr. S.D.N.Y. 2015); In re Hellas Telecommunications (Luxembourg) II SCA,
526 B.R. 499 (Bankr. S.D.N.Y. 2015) (Hellas Reargument)
33
Id. at 497-499. TPG and Apax allegedly controlled the Sponsors, which owned Hellas,
28
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February 2007, raised €500 million from Apax in June 2008 and indirectly paid TPG and Apax
consulting fees of €1.22 million.34
The complaint names as defendants TPG, Apax, the Sponsors and affiliated individuals
(and an unnamed class of transferees) and alleges that the redemptions comprised actual and
constructive fraudulent transfers under the New York Debtor and Creditor Law (“NYDCL”),
even though all of the initial transfers were made outside of the U.S. The liquidators also seek to
recover the consulting fees through an unjust enrichment claim.35 Judge Martin Glenn required
nearly 50 pages to carefully address the numerous issues implicated by the Hellas litigation.
The following summary of his conclusions just touches on his comprehensive analysis and
generally omits internal citations.
1. Can the plaintiffs obtain personal jurisdiction in the New York bankruptcy court over the
foreign-based defendants?
Constitutional due process requirements must be met for defendants to be subject to
personal jurisdiction (certain minimum contacts with the forum and exercise of jurisdiction is
reasonable in the circumstances ).36 General jurisdiction exists if an individual defendant is
domiciled in the forum or if a corporation has its principal place of business in the forum
territory or has “continuous and systematic” affiliation with the forum.37 Since the bankruptcy
court has federal jurisdiction and nationwide service of process, nationwide contacts (as opposed
to contacts specifically with New York) satisfy due process requirements.38 The court found that
it had general jurisdiction over most defendants, with the exception of a TPG London entity and
certain Apax entities, which had no U.S. domicile, place of incorporation or principal place of
business.39
Specific (as opposed to general) jurisdiction exists if the defendant’s suit-related conduct
in the forum caused the plaintiff’s injury. In Hellas, that conduct occurred overseas and did not
expose the non-U.S. defendants to specific personal jurisdiction.40 Consequently, the court
dismissed the claims against all non-U.S. defendants. This left the question of the
reasonableness of exercising jurisdiction over the U.S. defendants who were subject to general
jurisdiction. The court applied a five-factor test derived from Supreme Court precedent and
found that exercise of jurisdiction would be reasonable.41
34

Id. At 498.
Id. At 496.
36
Id. at 504.
37
Id. at 505.
38
Id.
39
Id. at 507.
40
Id. 510-512. See also In re Arcapita Bank B.S.C., 529 B.R. 57 (Bankr. S.D.N.Y. 2015) (no general jurisdiction
over two Bahraini entities who maintained no U.S. offices or staff; correspondent bank accounts maintained by one
defendant and parent of the second defendant not sufficient to confer specific jurisdiction when use of the accounts
was not integral to the allegations of the complaint); cf. Picard v. Cohmad Sec. Corp. (In re BLMIS), 418 B.R. 75
(Bankr.S.D.N.Y. 2009) and Picard v. Chais (In re Bernard L. Madoff Inv. Sec. LLC), 440 B.R. 274 (Bankr.
S.D.N.Y. 2010) (“defendants who profited by their maintenance of BLMIS accounts and receipt of transfers
subjected themselves to personal jurisdiction of this Court with regard to the Trustee's claims arising from such
transfers.”).
41
Id. at 512. “The Court must take into account five factors in this inquiry: (1) the burden that the exercise of
jurisdiction will impose on the defendant; (2) the interests of the forum state in adjudicating the case; (3) the
35
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2. Does the bankruptcy court have subject matter jurisdiction over the avoidance and common
law claims?
Taking a page from the district court Fairfield Sentry decision, supra, the defendants
asserted that the bankruptcy court lacked “core subject matter jurisdiction…” 42 The plaintiffs
countered that “the Defendants conflate the concepts of ‘subject matter jurisdiction’ and ‘core
proceedings’” and “ that the U.S.Code's division of proceedings into ‘core’ and ‘non-core’ has
nothing to do with subject matter jurisdiction, but instead ‘allocates the authority to enter final
judgment between the bankruptcy court and the district court.’”43 The court agreed and
concluded that it had “related to” subject matter jurisdiction over this adversary proceeding
under 28 U.S.C. § 1334(b) [under the Second Circuit standard that] “the outcome of a proceeding
might have any ‘conceivable effect’ on the bankrupt estate, or whether the proceeding has a
‘significant connection’ with the bankrupt estate.”44
Further, “…in the context of a case under former Bankruptcy Code section 304—the precursor to
chapter 15—the Second Circuit noted that “[t]he fact that a § 304 proceeding, by definition,
involves a bankruptcy estate located abroad does not short circuit the ‘related to’ analysis.”
Parmalat Capital Fin. Ltd. v. Bank of Am. Corp., 639 F.3d 572, 579 (2d Cir.2011).45
3. Should New York law apply to the transfers and, if so, does the NYDCL have extraterritorial
effect?
A bankruptcy court applies the choice of law rules of the forum state – here, New York when no significant federal policy requires the application of a federal conflicts rule.46 The first
step under the New York choice of law rules is to determine if there is an actual conflict
(different substantive rules having a significant possible effect on outcome) among the laws that
could apply: New York, U.K., Luxembourg.47 The parties agreed that there were no actual
conflicts concerning the actual fraudulent transfer and unjust enrichment counts (Counts I and
III) but there were differences concerning the constructive fraudulent conveyance claim (Count
II); i.e. UK and Luxembourg law require some proof of intent and not just proof of a lack of fair
consideration.48
When an actual conflict exists, the court must discern which jurisdiction has the greatest
interest in the litigation.49 While the relevant conduct occurred more substantially in

plaintiff's interest in obtaining convenient and effective relief; (4) the interstate judicial system's interest in obtaining
the most efficient resolution of the controversy; and (5) the shared interest of the states in furthering substantive
social policies.” Schutte Bagclosures Inc. v. Kwik Lok Corp., No. 12 Civ. 5541(JGK), 48 F.Supp.3d 675, *687,
(S.D.N.Y. 2014)
42
Hellas at 513-514.
43
Id.
44
Id. at 515.
45
Id.
46
Id. at 516.
47
Id.
48
Id. at 518.
49
Id. at 519. No discussion of choice of avoidance law would be complete without a reference to the Second
Circuit’s Maxwell decision. In parallel reorganization proceedings in the U.S. and UK, the court applied a “relative
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Luxembourg than in the UK, the effects of the EU Insolvency Regulation might have required
application of UK law. No matter, since “[t]he Court concludes that either Luxembourg or U.K.
law applies to Count II, not New York law. The Plaintiffs only pleaded Count II under New
York law in their Complaint. Count II of the Complaint is therefore DISMISSED.”
While the court initially raised the question of whether the NYDCL had extraterritorial
effect, it ultimately did not reach the question since it dismissed the two relevant counts on other
grounds.50 Following dismissal of the claims to avoid actual fraudulent transfers, the plaintiffs
sought to amend their complaint to plead these claims under English, or in the alternative,
Luxembourgish law.51 As of the writing of this paper (mid-July, 2015), the Motion for Leave to
Amend has not been heard.
The extraterritorial application of U.S. avoidance law looms large in the Madoff cases
where the District Court withdrew the reference in a number of cases to determine the issue on a
consolidated basis. 52 The Madoff trustee sought to use section 550(a)(2) of the Bankruptcy
Code to recover funds from customers of foreign feeder funds which pooled investments of nonU.S. customers, invested those funds with Madoff, made withdrawals and transferred the
withdrawn funds “to their foreign customers and other foreign transferees.”53 While the chain of
transfers originated in New York, they could not be recovered through domestic application of
section 550(a)(2) and, consequently, “the Court concludes that the subsequent transfers that the
Trustee seeks to recover here are foreign transfers and thus would require an extraterritorial
application of section 550(a).”54
Since there is a presumption against the extraterritorial application of U.S. statutes, the
court must determine “whether such an extraterritorial application was intended by Congress.
The Supreme Court has explained that “ ‘unless there is the affirmative intention of the Congress
clearly expressed’ to give a statute extraterritorial effect, ‘we must presume it is primarily
concerned with domestic conditions.’ Morrison, 130 S.Ct. at 2877 (quoting Aramco, 499 U.S. at
248, 111 S.Ct. 1227).”55 After noting the analogous precedent of the District Court Maxwell
decision holding that section 547 (preferences) does not apply extraterritorially, the court
concluded that “section 550(a) does not apply extraterritorially to allow for the recovery of
subsequent transfers received abroad by a foreign transferee from a foreign transferor.”56
The extraterritoriality issue remains active in the Madoff case. First, since the District
Court’s ruling was interlocutory, there has been no appeal. Second, the trustee asserts in several

interests” test to defer to English avoidance proceedings on principles of international comity. In re Maxwell
Communications Corporation plc, 93 F.3d 1036 (2d Cir.1996).
50
Id. at 517 ( “As explained below, the Court concludes that the NYDCL actual fraudulent conveyance claim must
be dismissed for lack of standing, making it further unnecessary to reach the issue of the extraterritorial effect of the
statute.”).
51
Motion for Leave to Amend the Complaint, In re Hellas Telecommunications (Luxembourg) II SCA (Hosking v.
TPG Capital Management, et al), Case no. 12-1031, Adv. Proc. No. 14-01848 (Bankr. S.D.N.Y. Mar. 19, 2015).
52
Sec. Investor Prot. Corp. v. Bernard L. Madoff Inv. Sec. LLC, 513 B.R. 222 (S.D.N.Y. 2014).
53
Id. at 227.
54
Id. at 228.
55
Id. See Morrison v. Nat'l Australia Bank Ltd., 561 U.S. 247, 130 S.Ct. 2869, 2877, 177 L.Ed.2d 535 (2010).
56
Id. at 232. See In re Maxwell Communication Corp. (“Maxwell I”), 186 B.R. 807, 816 (S.D.N.Y.1995).
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pending cases that the relevant transfers were “domestic” and no extraterritorial application of
section 550(a)(2) is required.57
4. Do the Liquidators have standing to bring claims for avoidance of constructive fraudulent
transfers under state law?
Section 1521(a)(7) prevents the liquidators from using section 544 to grant them standing
to deploy the NYDCL, raising the issue of whether they have such standing on any other basis.58
This devolves to a question of whether they have such authority as liquidators under UK law:
“The Plaintiffs' standing, then, turns on whether U.K. law vests the Plaintiffs, as liquidators, with
the authority to assert causes of action on behalf of the Debtor's creditors.”59 While the
respective experts of the plaintiffs and defendants disagreed on the point, the court dismissed
Count I, the claim under the NYDCL to avoid transfers with actual intent to hinder, delay or
defraud creditors: “Based on the parties' arguments and the expert declarations, the Court
concludes that U.K. law does not vest a liquidator with standing to assert claims on behalf of
creditors broadly, despite there being clear authority vested in a liquidator to assert claims on
behalf of the insolvent company.”60
5. Do the Wagoner and in pari delicto doctrines eliminate standing to bring enrichment claims
when the debtor was complicit in the alleged wrongdoing?
The U.S. Apax and TPG defendants, over which the court had personal jurisdiction,
sought to dismiss the unjust enrichment claim against them on standing and other grounds.61 The
lack of standing argument was premised on in pari delicto grounds and the Second Circuit's
Wagoner rule, which provides that “when a bankrupt corporation has joined with a third party in
defrauding its creditors, the trustee cannot recover against the third party for the damage to the
creditors.”62 Like the Wagoner rule, “[t]he doctrine of in pari delicto is a well-established
principle of New York law based on the notion that ‘one wrongdoer may not recover against

57

See, e.g., Picard v. Bureau of Labor Insurance, No. 11-ap-02732 (Bankr.S.D.N.Y.), Picard v. HSBC Bank plc, et
al., No. 09-1364 (Bankr.S.D.N.Y.). See also Kismet Acquisition LLC v. Diaz-Barba (In re Icenhower), 757 F.3d
1044 (9th Cir. 2014) (section 549 invoked with respect to assets that court found were property of the estate and
“Congress intended extraterritorial application of the Bankruptcy Code as it applies to property of the estate.”)
58
Id. at 521 (“It is well settled that in order to set aside a fraudulent conveyance [under NYDCL section 276], one
must be a creditor of the transferor; those who are not injured by the transfer lack standing to challenge it.” Eberhard
v. Marcu, 530 F.3d 122, 131–35 (2d Cir.2008) (concluding that the history and plain language of NYDCL section
276 dictate that creditors have standing to assert an actual fraudulent conveyance claim under New York law).
Standing to assert a NYDCL actual fraudulent conveyance claim, however, is not necessarily limited to creditors
only—other plaintiffs vested with the authority to assert claims on behalf of creditors, for example, have standing.”)
59
Id. at 523-524.
60
Id. at 526. The District Court in Barnet v. Drawbridge Special Opportunities Fund LP, 2104 WL 4393320
(S.D.N.Y. 2014) dismissed similar NYDCL claims for the same lack of standing. However, it let stand claims for
aiding and abetting breach of fiduciary duty, unjust enrichment and tortious interference with contractual relations.
The same chapter 15 case, In re Octaviar Admin. Pty Ltd., No. 12 13443 (Bankr. S.D.N.Y.) brought us the Second
Circuit ruling that section 109(a) applies to chapter 15 petitions. In re Katherine Elizabeth Barnet, 737 F. 3d 238 (2d
Cir. 2013).
61
Id. at 529
62
Id. at 531; Shearson Lehman Hutton, Inc. v. Wagoner, 944 F.2d 114, 117 (2d Cir.1991).
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another.’”63 Because the defendants allegedly dominated and controlled the management of
Hellas and exercised that control to accomplish the challenged transactions, they arguably fell
within an exception to the Wagoner/in pari delicto defense that excludes fiduciaries who are
insiders or in some other way control the corporation.64 The court declined to dismiss the unjust
enrichment account because the Wagoner/in pari delicto defense “raises factual issues that
cannot be resolved on a motion to dismiss.”65
6. Does Section 546(e) preempt the unjust enrichment claim?
The defendants moved for reargument of the Motion to Dismiss, asserting that the initial
Hellas decision did not address their argument that section 546(e) bars the unjust enrichment
claim.66 The court granted the motion and acknowledged that several decisions held that section
546(e) preempted unjust enrichment claims; in those cases “the allegations underlying the
plaintiffs' unjust enrichment claim were substantially identical to the allegations underpinning
the plaintiffs' constructive fraudulent transfer claims.”67 Because the allegations underlying the
unjust enrichment claim in Hellas were similar to allegations of an actual fraudulent transfer,
they were not protected by section 546(e) which carves out intentional fraud.68
The court also ruled that dismissal of the unjust enrichment claim would be inappropriate
because it is unclear whether section 546(e) applies extraterritorially. While the court did “not
decide now whether section 546(e) applies extraterritorially to the transfers underlying the
Plaintiffs' unjust enrichment claim, it seems doubtful that Congress intended section 546(e) to
apply to these predominantly foreign transfers.”69 Finally, dismissal would be premature due to
outstanding issues as to whether U.S., UK or Luxembourg law should apply to the unjust
enrichment claim and, if so, whether the foreign laws had applicable safe harbor provisions.70

63

Id.
Id. at 534.
65
Id.
66
Hellas Reargument at 503. Section 546(e) provides: “(e) Notwithstanding sections 544, 545, 547, 548 (a)(1)(B),
and 548 (b) of this title, the trustee may not avoid a transfer that is a… settlement payment, as defined in section 101
or 741 of this title, made by or to (or for the benefit of) a … financial institution that is made before the
commencement of the case, except under section 548 (a)(1)(A) of this title.”
67
Id. at 509.
68
Id. at 510, discussing Official Comm. of Unsecured Creditors of Lehman Bros. Holdings Inc. v. JPMorgan Chase
Bank, N.A. (In re Lehman Bros. Holdings Inc.), 469 B.R. 415 (Bankr.S.D.N.Y.2012).
69
Id. at 514.
70
Id. at 514-515.
64
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REGULATION (EU) 2015/848 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 20 May 2015
on insolvency proceedings
(recast)
THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular Article 81 thereof,
Having regard to the proposal from the European Commission,
After transmission of the draft legislative act to the national parliaments,
Having regard to the opinion of the European Economic and Social Committee (1),
Acting in accordance with the ordinary legislative procedure (2),
Whereas:
(1)

On 12 December 2012, the Commission adopted a report on the application of Council Regulation (EC)
No 1346/2000 (3). The report concluded that the Regulation is functioning well in general but that it would be
desirable to improve the application of certain of its provisions in order to enhance the effective administration
of cross-border insolvency proceedings. Since that Regulation has been amended several times and further
amendments are to be made, it should be recast in the interest of clarity.

(2)

The Union has set the objective of establishing an area of freedom, security and justice.

(3)

The proper functioning of the internal market requires that cross-border insolvency proceedings should operate
efficiently and effectively. This Regulation needs to be adopted in order to achieve that objective, which falls
within the scope of judicial cooperation in civil matters within the meaning of Article 81 of the Treaty.

(4)

The activities of undertakings have more and more cross-border effects and are therefore increasingly being
regulated by Union law. The insolvency of such undertakings also affects the proper functioning of the internal
market, and there is a need for a Union act requiring coordination of the measures to be taken regarding an
insolvent debtor's assets.

(5)

It is necessary for the proper functioning of the internal market to avoid incentives for parties to transfer assets
or judicial proceedings from one Member State to another, seeking to obtain a more favourable legal position to
the detriment of the general body of creditors (forum shopping).

(6)

This Regulation should include provisions governing jurisdiction for opening insolvency proceedings and actions
which are directly derived from insolvency proceedings and are closely linked with them. This Regulation should
also contain provisions regarding the recognition and enforcement of judgments issued in such proceedings, and
provisions regarding the law applicable to insolvency proceedings. In addition, this Regulation should lay down
rules on the coordination of insolvency proceedings which relate to the same debtor or to several members of
the same group of companies.

(7)

Bankruptcy, proceedings relating to the winding-up of insolvent companies or other legal persons, judicial
arrangements, compositions and analogous proceedings and actions related to such proceedings are excluded
from the scope of Regulation (EU) No 1215/2012 of the European Parliament and of the Council (4). Those
proceedings should be covered by this Regulation. The interpretation of this Regulation should as much as
possible avoid regulatory loopholes between the two instruments. However, the mere fact that a national
procedure is not listed in Annex A to this Regulation should not imply that it is covered by Regulation (EU)
No 1215/2012.

(1) OJ C 271, 19.9.2013, p. 55.
(2) Position of the European Parliament of 5 February 2014 (not yet published in the Official Journal) and position of the Council at first
reading of 12 March 2015 (not yet published in the Official Journal). Position of the European Parliament of 20 May 2015 (not yet
published in the Official Journal).
(3) Council Regulation (EC) No 1346/2000 of 29 May 2000 on insolvency proceedings (OJ L 160, 30.6.2000, p. 1).
(4) Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on jurisdiction and the
recognition and enforcement of judgments in civil and commercial matters (OJ L 351, 20.12.2012, p. 1).
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(8)

In order to achieve the aim of improving the efficiency and effectiveness of insolvency proceedings having crossborder effects, it is necessary, and appropriate, that the provisions on jurisdiction, recognition and applicable law
in this area should be contained in a Union measure which is binding and directly applicable in Member States.

(9)

This Regulation should apply to insolvency proceedings which meet the conditions set out in it, irrespective of
whether the debtor is a natural person or a legal person, a trader or an individual. Those insolvency proceedings
are listed exhaustively in Annex A. In respect of the national procedures contained in Annex A, this Regulation
should apply without any further examination by the courts of another Member State as to whether the
conditions set out in this Regulation are met. National insolvency procedures not listed in Annex A should not
be covered by this Regulation.

(10)

The scope of this Regulation should extend to proceedings which promote the rescue of economically viable but
distressed businesses and which give a second chance to entrepreneurs. It should, in particular, extend to
proceedings which provide for restructuring of a debtor at a stage where there is only a likelihood of insolvency,
and to proceedings which leave the debtor fully or partially in control of its assets and affairs. It should also
extend to proceedings providing for a debt discharge or a debt adjustment in relation to consumers and selfemployed persons, for example by reducing the amount to be paid by the debtor or by extending the payment
period granted to the debtor. Since such proceedings do not necessarily entail the appointment of an insolvency
practitioner, they should be covered by this Regulation if they take place under the control or supervision of a
court. In this context, the term ‘control’ should include situations where the court only intervenes on appeal by a
creditor or other interested parties.

(11)

This Regulation should also apply to procedures which grant a temporary stay on enforcement actions brought
by individual creditors where such actions could adversely affect negotiations and hamper the prospects of a
restructuring of the debtor's business. Such procedures should not be detrimental to the general body of creditors
and, if no agreement on a restructuring plan can be reached, should be preliminary to other procedures covered
by this Regulation.

(12)

This Regulation should apply to proceedings the opening of which is subject to publicity in order to allow
creditors to become aware of the proceedings and to lodge their claims, thereby ensuring the collective nature of
the proceedings, and in order to give creditors the opportunity to challenge the jurisdiction of the court which
has opened the proceedings.

(13)

Accordingly, insolvency proceedings which are confidential should be excluded from the scope of this Regulation.
While such proceedings may play an important role in some Member States, their confidential nature makes it
impossible for a creditor or a court located in another Member State to know that such proceedings have been
opened, thereby making it difficult to provide for the recognition of their effects throughout the Union.

(14)

The collective proceedings which are covered by this Regulation should include all or a significant part of the
creditors to whom a debtor owes all or a substantial proportion of the debtor's outstanding debts provided that
the claims of those creditors who are not involved in such proceedings remain unaffected. Proceedings which
involve only the financial creditors of a debtor should also be covered. Proceedings which do not include all the
creditors of a debtor should be proceedings aimed at rescuing the debtor. Proceedings that lead to a definitive
cessation of the debtor's activities or the liquidation of the debtor's assets should include all the debtor's creditors.
Moreover, the fact that some insolvency proceedings for natural persons exclude specific categories of claims,
such as maintenance claims, from the possibility of a debt-discharge should not mean that such proceedings are
not collective.

(15)

This Regulation should also apply to proceedings that, under the law of some Member States, are opened and
conducted for a certain period of time on an interim or provisional basis before a court issues an order
confirming the continuation of the proceedings on a non-interim basis. Although labelled as ‘interim’, such
proceedings should meet all other requirements of this Regulation.

(16)

This Regulation should apply to proceedings which are based on laws relating to insolvency. However,
proceedings that are based on general company law not designed exclusively for insolvency situations should not
be considered to be based on laws relating to insolvency. Similarly, the purpose of adjustment of debt should not
include specific proceedings in which debts of a natural person of very low income and very low asset value are
written off, provided that this type of proceedings never makes provision for payment to creditors.
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(17)

This Regulation's scope should extend to proceedings which are triggered by situations in which the debtor faces
non-financial difficulties, provided that such difficulties give rise to a real and serious threat to the debtor's actual
or future ability to pay its debts as they fall due. The time frame relevant for the determination of such threat
may extend to a period of several months or even longer in order to account for cases in which the debtor is
faced with non-financial difficulties threatening the status of its business as a going concern and, in the medium
term, its liquidity. This may be the case, for example, where the debtor has lost a contract which is of key
importance to it.

(18)

This Regulation should be without prejudice to the rules on the recovery of State aid from insolvent companies
as interpreted by the case-law of the Court of Justice of the European Union.

(19)

Insolvency proceedings concerning insurance undertakings, credit institutions, investment firms and other firms,
institutions or undertakings covered by Directive 2001/24/EC of the European Parliament and of the Council (1)
and collective investment undertakings should be excluded from the scope of this Regulation, as they are all
subject to special arrangements and the national supervisory authorities have wide-ranging powers of
intervention.

(20)

Insolvency proceedings do not necessarily involve the intervention of a judicial authority. Therefore, the term
‘court’ in this Regulation should, in certain provisions, be given a broad meaning and include a person or body
empowered by national law to open insolvency proceedings. In order for this Regulation to apply, proceedings
(comprising acts and formalities set down in law) should not only have to comply with the provisions of this
Regulation, but they should also be officially recognised and legally effective in the Member State in which the
insolvency proceedings are opened.

(21)

Insolvency practitioners are defined in this Regulation and listed in Annex B. Insolvency practitioners who are
appointed without the involvement of a judicial body should, under national law, be appropriately regulated and
authorised to act in insolvency proceedings. The national regulatory framework should provide for proper
arrangements to deal with potential conflicts of interest.

(22)

This Regulation acknowledges the fact that as a result of widely differing substantive laws it is not practical to
introduce insolvency proceedings with universal scope throughout the Union. The application without exception
of the law of the State of the opening of proceedings would, against this background, frequently lead to
difficulties. This applies, for example, to the widely differing national laws on security interests to be found in the
Member States. Furthermore, the preferential rights enjoyed by some creditors in insolvency proceedings are, in
some cases, completely different. At the next review of this Regulation, it will be necessary to identify further
measures in order to improve the preferential rights of employees at European level. This Regulation should take
account of such differing national laws in two different ways. On the one hand, provision should be made for
special rules on the applicable law in the case of particularly significant rights and legal relationships (e.g. rights
in rem and contracts of employment). On the other hand, national proceedings covering only assets situated in
the State of the opening of proceedings should also be allowed alongside main insolvency proceedings with
universal scope.

(23)

This Regulation enables the main insolvency proceedings to be opened in the Member State where the debtor has
the centre of its main interests. Those proceedings have universal scope and are aimed at encompassing all the
debtor's assets. To protect the diversity of interests, this Regulation permits secondary insolvency proceedings to
be opened to run in parallel with the main insolvency proceedings. Secondary insolvency proceedings may be
opened in the Member State where the debtor has an establishment. The effects of secondary insolvency
proceedings are limited to the assets located in that State. Mandatory rules of coordination with the main
insolvency proceedings satisfy the need for unity in the Union.

(24)

Where main insolvency proceedings concerning a legal person or company have been opened in a Member State
other than that of its registered office, it should be possible to open secondary insolvency proceedings in the
Member State of the registered office, provided that the debtor is carrying out an economic activity with human
means and assets in that State, in accordance with the case-law of the Court of Justice of the European Union.

(25)

This Regulation applies only to proceedings in respect of a debtor whose centre of main interests is located in the
Union.

(1) Directive 2001/24/EC of the European Parliament and of the Council of 4 April 2001 on the reorganisation and winding-up of credit
institutions (OJ L 125, 5.5.2001, p. 15).
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(26)

The rules of jurisdiction set out in this Regulation establish only international jurisdiction, that is to say, they
designate the Member State the courts of which may open insolvency proceedings. Territorial jurisdiction within
that Member State should be established by the national law of the Member State concerned.

(27)

Before opening insolvency proceedings, the competent court should examine of its own motion whether the
centre of the debtor's main interests or the debtor's establishment is actually located within its jurisdiction.

(28)

When determining whether the centre of the debtor's main interests is ascertainable by third parties, special
consideration should be given to the creditors and to their perception as to where a debtor conducts the adminis
tration of its interests. This may require, in the event of a shift of centre of main interests, informing creditors of
the new location from which the debtor is carrying out its activities in due course, for example by drawing
attention to the change of address in commercial correspondence, or by making the new location public through
other appropriate means.

(29)

This Regulation should contain a number of safeguards aimed at preventing fraudulent or abusive forum
shopping.

(30)

Accordingly, the presumptions that the registered office, the principal place of business and the habitual residence
are the centre of main interests should be rebuttable, and the relevant court of a Member State should carefully
assess whether the centre of the debtor's main interests is genuinely located in that Member State. In the case of a
company, it should be possible to rebut this presumption where the company's central administration is located
in a Member State other than that of its registered office, and where a comprehensive assessment of all the
relevant factors establishes, in a manner that is ascertainable by third parties, that the company's actual centre of
management and supervision and of the management of its interests is located in that other Member State. In the
case of an individual not exercising an independent business or professional activity, it should be possible to
rebut this presumption, for example where the major part of the debtor's assets is located outside the Member
State of the debtor's habitual residence, or where it can be established that the principal reason for moving was
to file for insolvency proceedings in the new jurisdiction and where such filing would materially impair the
interests of creditors whose dealings with the debtor took place prior to the relocation.

(31)

With the same objective of preventing fraudulent or abusive forum shopping, the presumption that the centre of
main interests is at the place of the registered office, at the individual's principal place of business or at the
individual's habitual residence should not apply where, respectively, in the case of a company, legal person or
individual exercising an independent business or professional activity, the debtor has relocated its registered office
or principal place of business to another Member State within the 3-month period prior to the request for
opening insolvency proceedings, or, in the case of an individual not exercising an independent business or
professional activity, the debtor has relocated his habitual residence to another Member State within the 6-month
period prior to the request for opening insolvency proceedings.

(32)

In all cases, where the circumstances of the matter give rise to doubts about the court's jurisdiction, the court
should require the debtor to submit additional evidence to support its assertions and, where the law applicable to
the insolvency proceedings so allows, give the debtor's creditors the opportunity to present their views on the
question of jurisdiction.

(33)

In the event that the court seised of the request to open insolvency proceedings finds that the centre of main
interests is not located on its territory, it should not open main insolvency proceedings.

(34)

In addition, any creditor of the debtor should have an effective remedy against the decision to open insolvency
proceedings. The consequences of any challenge to the decision to open insolvency proceedings should be
governed by national law.

(35)

The courts of the Member State within the territory of which insolvency proceedings have been opened should
also have jurisdiction for actions which derive directly from the insolvency proceedings and are closely linked
with them. Such actions should include avoidance actions against defendants in other Member States and actions
concerning obligations that arise in the course of the insolvency proceedings, such as advance payment for costs
of the proceedings. In contrast, actions for the performance of the obligations under a contract concluded by the
debtor prior to the opening of proceedings do not derive directly from the proceedings. Where such an action is
related to another action based on general civil and commercial law, the insolvency practitioner should be able to
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bring both actions in the courts of the defendant's domicile if he considers it more efficient to bring the action in
that forum. This could, for example, be the case where the insolvency practitioner wishes to combine an action
for director's liability on the basis of insolvency law with an action based on company law or general tort law.

(36)

The court having jurisdiction to open the main insolvency proceedings should be able to order provisional and
protective measures as from the time of the request to open proceedings. Preservation measures both prior to
and after the commencement of the insolvency proceedings are important to guarantee the effectiveness of the
insolvency proceedings. In that connection, this Regulation should provide for various possibilities. On the one
hand, the court competent for the main insolvency proceedings should also be able to order provisional and
protective measures covering assets situated in the territory of other Member States. On the other hand, an
insolvency practitioner temporarily appointed prior to the opening of the main insolvency proceedings should be
able, in the Member States in which an establishment belonging to the debtor is to be found, to apply for the
preservation measures which are possible under the law of those Member States.

(37)

Prior to the opening of the main insolvency proceedings, the right to request the opening of insolvency
proceedings in the Member State where the debtor has an establishment should be limited to local creditors and
public authorities, or to cases in which main insolvency proceedings cannot be opened under the law of the
Member State where the debtor has the centre of its main interests. The reason for this restriction is that cases in
which territorial insolvency proceedings are requested before the main insolvency proceedings are intended to be
limited to what is absolutely necessary.

(38)

Following the opening of the main insolvency proceedings, this Regulation does not restrict the right to request
the opening of insolvency proceedings in a Member State where the debtor has an establishment. The insolvency
practitioner in the main insolvency proceedings or any other person empowered under the national law of that
Member State may request the opening of secondary insolvency proceedings.

(39)

This Regulation should provide for rules to determine the location of the debtor's assets, which should apply
when determining which assets belong to the main or secondary insolvency proceedings, or to situations
involving third parties' rights in rem. In particular, this Regulation should provide that European patents with
unitary effect, a Community trade mark or any other similar rights, such as Community plant variety rights or
Community designs, should only be included in the main insolvency proceedings.

(40)

Secondary insolvency proceedings can serve different purposes, besides the protection of local interests. Cases
may arise in which the insolvency estate of the debtor is too complex to administer as a unit, or the differences
in the legal systems concerned are so great that difficulties may arise from the extension of effects deriving from
the law of the State of the opening of proceedings to the other Member States where the assets are located. For
that reason, the insolvency practitioner in the main insolvency proceedings may request the opening of
secondary insolvency proceedings where the efficient administration of the insolvency estate so requires.

(41)

Secondary
Therefore,
secondary
insolvency

(42)

First, this Regulation confers on the insolvency practitioner in main insolvency proceedings the possibility of
giving an undertaking to local creditors that they will be treated as if secondary insolvency proceedings had been
opened. That undertaking has to meet a number of conditions set out in this Regulation, in particular that it be
approved by a qualified majority of local creditors. Where such an undertaking has been given, the court seised
of a request to open secondary insolvency proceedings should be able to refuse that request if it is satisfied that
the undertaking adequately protects the general interests of local creditors. When assessing those interests, the
court should take into account the fact that the undertaking has been approved by a qualified majority of local
creditors.

(43)

For the purposes of giving an undertaking to local creditors, the assets and rights located in the Member State
where the debtor has an establishment should form a sub-category of the insolvency estate, and, when
distributing them or the proceeds resulting from their realisation, the insolvency practitioner in the main
insolvency proceedings should respect the priority rights that creditors would have had if secondary insolvency
proceedings had been opened in that Member State.

insolvency proceedings may also hamper the efficient administration of the insolvency estate.
this Regulation sets out two specific situations in which the court seised of a request to open
insolvency proceedings should be able, at the request of the insolvency practitioner in the main
proceedings, to postpone or refuse the opening of such proceedings.
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(44)

National law should be applicable, as appropriate, in relation to the approval of an undertaking. In particular,
where under national law the voting rules for adopting a restructuring plan require the prior approval of
creditors' claims, those claims should be deemed to be approved for the purpose of voting on the undertaking.
Where there are different procedures for the adoption of restructuring plans under national law, Member States
should designate the specific procedure which should be relevant in this context.

(45)

Second, this Regulation should provide for the possibility that the court temporarily stays the opening of
secondary insolvency proceedings, when a temporary stay of individual enforcement proceedings has been
granted in the main insolvency proceedings, in order to preserve the efficiency of the stay granted in the main
insolvency proceedings. The court should be able to grant the temporary stay if it is satisfied that suitable
measures are in place to protect the general interest of local creditors. In such a case, all creditors that could be
affected by the outcome of the negotiations on a restructuring plan should be informed of the negotiations and
be allowed to participate in them.

(46)

In order to ensure effective protection of local interests, the insolvency practitioner in the main insolvency
proceedings should not be able to realise or re-locate, in an abusive manner, assets situated in the Member State
where an establishment is located, in particular, with the purpose of frustrating the possibility that such interests
can be effectively satisfied if secondary insolvency proceedings are opened subsequently.

(47)

This Regulation should not prevent the courts of a Member State in which secondary insolvency proceedings
have been opened from sanctioning a debtor's directors for violation of their duties, provided that those courts
have jurisdiction to address such disputes under their national law.

(48)

Main insolvency proceedings and secondary insolvency proceedings can contribute to the efficient administration
of the debtor's insolvency estate or to the effective realisation of the total assets if there is proper cooperation
between the actors involved in all the concurrent proceedings. Proper cooperation implies the various insolvency
practitioners and the courts involved cooperating closely, in particular by exchanging a sufficient amount of
information. In order to ensure the dominant role of the main insolvency proceedings, the insolvency
practitioner in such proceedings should be given several possibilities for intervening in secondary insolvency
proceedings which are pending at the same time. In particular, the insolvency practitioner should be able to
propose a restructuring plan or composition or apply for a suspension of the realisation of the assets in the
secondary insolvency proceedings. When cooperating, insolvency practitioners and courts should take into
account best practices for cooperation in cross-border insolvency cases, as set out in principles and guidelines on
communication and cooperation adopted by European and international organisations active in the area of
insolvency law, and in particular the relevant guidelines prepared by the United Nations Commission on
International Trade Law (Uncitral).

(49)

In light of such cooperation, insolvency practitioners and courts should be able to enter into agreements and
protocols for the purpose of facilitating cross-border cooperation of multiple insolvency proceedings in different
Member States concerning the same debtor or members of the same group of companies, where this is
compatible with the rules applicable to each of the proceedings. Such agreements and protocols may vary in
form, in that they may be written or oral, and in scope, in that they may range from generic to specific, and may
be entered into by different parties. Simple generic agreements may emphasise the need for close cooperation
between the parties, without addressing specific issues, while more detailed, specific agreements may establish a
framework of principles to govern multiple insolvency proceedings and may be approved by the courts involved,
where the national law so requires. They may reflect an agreement between the parties to take, or to refrain from
taking, certain steps or actions.

(50)

Similarly, the courts of different Member States may cooperate by coordinating the appointment of insolvency
practitioners. In that context, they may appoint a single insolvency practitioner for several insolvency proceedings
concerning the same debtor or for different members of a group of companies, provided that this is compatible
with the rules applicable to each of the proceedings, in particular with any requirements concerning the qualifi
cation and licensing of the insolvency practitioner.

(51)

This Regulation should ensure the efficient administration of insolvency proceedings relating to different
companies forming part of a group of companies.
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(52)

Where insolvency proceedings have been opened for several companies of the same group, there should be
proper cooperation between the actors involved in those proceedings. The various insolvency practitioners and
the courts involved should therefore be under a similar obligation to cooperate and communicate with each other
as those involved in main and secondary insolvency proceedings relating to the same debtor. Cooperation
between the insolvency practitioners should not run counter to the interests of the creditors in each of the
proceedings, and such cooperation should be aimed at finding a solution that would leverage synergies across the
group.

(53)

The introduction of rules on the insolvency proceedings of groups of companies should not limit the possibility
for a court to open insolvency proceedings for several companies belonging to the same group in a single
jurisdiction if the court finds that the centre of main interests of those companies is located in a single Member
State. In such cases, the court should also be able to appoint, if appropriate, the same insolvency practitioner in
all proceedings concerned, provided that this is not incompatible with the rules applicable to them.

(54)

With a view to further improving the coordination of the insolvency proceedings of members of a group of
companies, and to allow for a coordinated restructuring of the group, this Regulation should introduce
procedural rules on the coordination of the insolvency proceedings of members of a group of companies. Such
coordination should strive to ensure the efficiency of the coordination, whilst at the same time respecting each
group member's separate legal personality.

(55)

An insolvency practitioner appointed in insolvency proceedings opened in relation to a member of a group of
companies should be able to request the opening of group coordination proceedings. However, where the law
applicable to the insolvency so requires, that insolvency practitioner should obtain the necessary authorisation
before making such a request. The request should specify the essential elements of the coordination, in particular
an outline of the coordination plan, a proposal as to whom should be appointed as coordinator and an outline of
the estimated costs of the coordination.

(56)

In order to ensure the voluntary nature of group coordination proceedings, the insolvency practitioners involved
should be able to object to their participation in the proceedings within a specified time period. In order to allow
the insolvency practitioners involved to take an informed decision on participation in the group coordination
proceedings, they should be informed at an early stage of the essential elements of the coordination. However,
any insolvency practitioner who initially objects to inclusion in the group coordination proceedings should be
able to subsequently request to participate in them. In such a case, the coordinator should take a decision on the
admissibility of the request. All insolvency practitioners, including the requesting insolvency practitioner, should
be informed of the coordinator's decision and should have the opportunity of challenging that decision before
the court which has opened the group coordination proceedings.

(57)

Group coordination proceedings should always strive to facilitate the effective administration of the insolvency
proceedings of the group members, and to have a generally positive impact for the creditors. This Regulation
should therefore ensure that the court with which a request for group coordination proceedings has been filed
makes an assessment of those criteria prior to opening group coordination proceedings.

(58)

The advantages of group coordination proceedings should not be outweighed by the costs of those proceedings.
Therefore, it is necessary to ensure that the costs of the coordination, and the share of those costs that each
group member will bear, are adequate, proportionate and reasonable, and are determined in accordance with the
national law of the Member State in which group coordination proceedings have been opened. The insolvency
practitioners involved should also have the possibility of controlling those costs from an early stage of the
proceedings. Where the national law so requires, controlling costs from an early stage of proceedings could
involve the insolvency practitioner seeking the approval of a court or creditors' committee.

(59)

Where the coordinator considers that the fulfilment of his or her tasks requires a significant increase in costs
compared to the initially estimated costs and, in any case, where the costs exceed 10 % of the estimated costs, the
coordinator should be authorised by the court which has opened the group coordination proceedings to exceed
such costs. Before taking its decision, the court which has opened the group coordination proceedings should
give the possibility to the participating insolvency practitioners to be heard before it in order to allow them to
communicate their observations on the appropriateness of the coordinator's request.
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(60)

For members of a group of companies which are not participating in group coordination proceedings, this
Regulation should also provide for an alternative mechanism to achieve a coordinated restructuring of the group.
An insolvency practitioner appointed in proceedings relating to a member of a group of companies should have
standing to request a stay of any measure related to the realisation of the assets in the proceedings opened with
respect to other members of the group which are not subject to group coordination proceedings. It should only
be possible to request such a stay if a restructuring plan is presented for the members of the group concerned, if
the plan is to the benefit of the creditors in the proceedings in respect of which the stay is requested, and if the
stay is necessary to ensure that the plan can be properly implemented.

(61)

This Regulation should not prevent Member States from establishing national rules which would supplement the
rules on cooperation, communication and coordination with regard to the insolvency of members of groups of
companies set out in this Regulation, provided that the scope of application of those national rules is limited to
the national jurisdiction and that their application would not impair the efficiency of the rules laid down by this
Regulation.

(62)

The rules on cooperation, communication and coordination in the framework of the insolvency of members of a
group of companies provided for in this Regulation should only apply to the extent that proceedings relating to
different members of the same group of companies have been opened in more than one Member State.

(63)

Any creditor which has its habitual residence, domicile or registered office in the Union should have the right to
lodge its claims in each of the insolvency proceedings pending in the Union relating to the debtor's assets. This
should also apply to tax authorities and social insurance institutions. This Regulation should not prevent the
insolvency practitioner from lodging claims on behalf of certain groups of creditors, for example employees,
where the national law so provides. However, in order to ensure the equal treatment of creditors, the distribution
of proceeds should be coordinated. Every creditor should be able to keep what it has received in the course of
insolvency proceedings, but should be entitled only to participate in the distribution of total assets in other
proceedings if creditors with the same standing have obtained the same proportion of their claims.

(64)

It is essential that creditors which have their habitual residence, domicile or registered office in the Union be
informed about the opening of insolvency proceedings relating to their debtor's assets. In order to ensure a swift
transmission of information to creditors, Regulation (EC) No 1393/2007 of the European Parliament and of the
Council (1) should not apply where this Regulation refers to the obligation to inform creditors. The use of
standard forms available in all official languages of the institutions of the Union should facilitate the task of
creditors when lodging claims in proceedings opened in another Member State. The consequences of the
incomplete filing of the standard forms should be a matter for national law.

(65)

This Regulation should provide for the immediate recognition of judgments concerning the opening, conduct and
closure of insolvency proceedings which fall within its scope, and of judgments handed down in direct
connection with such insolvency proceedings. Automatic recognition should therefore mean that the effects
attributed to the proceedings by the law of the Member State in which the proceedings were opened extend to all
other Member States. The recognition of judgments delivered by the courts of the Member States should be based
on the principle of mutual trust. To that end, grounds for non-recognition should be reduced to the minimum
necessary. This is also the basis on which any dispute should be resolved where the courts of two Member States
both claim competence to open the main insolvency proceedings. The decision of the first court to open
proceedings should be recognised in the other Member States without those Member States having the power to
scrutinise that court's decision.

(66)

This Regulation should set out, for the matters covered by it, uniform rules on conflict of laws which replace,
within their scope of application, national rules of private international law. Unless otherwise stated, the law of
the Member State of the opening of proceedings should be applicable (lex concursus). This rule on conflict of laws
should be valid both for the main insolvency proceedings and for local proceedings. The lex concursus determines
all the effects of the insolvency proceedings, both procedural and substantive, on the persons and legal relations
concerned. It governs all the conditions for the opening, conduct and closure of the insolvency proceedings.

(67)

Automatic recognition of insolvency proceedings to which the law of the State of the opening of proceedings
normally applies may interfere with the rules under which transactions are carried out in other Member States.
To protect legitimate expectations and the certainty of transactions in Member States other than that in which
proceedings are opened, provision should be made for a number of exceptions to the general rule.

(1) Regulation (EC) No 1393/2007 of the European Parliament and of the Council of 13 November 2007 on the service in the Member
States of judicial and extrajudicial documents in civil and commercial matters (service of documents), and repealing Council Regulation
(EC) No 1348/2000 (OJ L 324, 10.12.2007, p. 79).
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(68)

There is a particular need for a special reference diverging from the law of the opening State in the case of rights
in rem, since such rights are of considerable importance for the granting of credit. The basis, validity and extent
of rights in rem should therefore normally be determined according to the lex situs and not be affected by the
opening of insolvency proceedings. The proprietor of a right in rem should therefore be able to continue to assert
its right to segregation or separate settlement of the collateral security. Where assets are subject to rights in rem
under the lex situs in one Member State but the main insolvency proceedings are being carried out in another
Member State, the insolvency practitioner in the main insolvency proceedings should be able to request the
opening of secondary insolvency proceedings in the jurisdiction where the rights in rem arise if the debtor has an
establishment there. If secondary insolvency proceedings are not opened, any surplus on the sale of an asset
covered by rights in rem should be paid to the insolvency practitioner in the main insolvency proceedings.

(69)

This Regulation lays down several provisions for a court to order a stay of opening proceedings or a stay of
enforcement proceedings. Any such stay should not affect the rights in rem of creditors or third parties.

(70)

If a set-off of claims is not permitted under the law of the State of the opening of proceedings, a creditor should
nevertheless be entitled to the set-off if it is possible under the law applicable to the claim of the insolvent
debtor. In this way, set-off would acquire a kind of guarantee function based on legal provisions on which the
creditor concerned can rely at the time when the claim arises.

(71)

There is also a need for special protection in the case of payment systems and financial markets, for example in
relation to the position-closing agreements and netting agreements to be found in such systems, as well as the
sale of securities and the guarantees provided for such transactions as governed in particular by Directive
98/26/EC of the European Parliament and of the Council (1). For such transactions, the only law which is relevant
should be that applicable to the system or market concerned. That law is intended to prevent the possibility of
mechanisms for the payment and settlement of transactions, and provided for in payment and set-off systems or
on the regulated financial markets of the Member States, being altered in the case of insolvency of a business
partner. Directive 98/26/EC contains special provisions which should take precedence over the general rules laid
down in this Regulation.

(72)

In order to protect employees and jobs, the effects of insolvency proceedings on the continuation or termination
of employment and on the rights and obligations of all parties to such employment should be determined by the
law applicable to the relevant employment agreement, in accordance with the general rules on conflict of laws.
Moreover, in cases where the termination of employment contracts requires approval by a court or administrative
authority, the Member State in which an establishment of the debtor is located should retain jurisdiction to grant
such approval even if no insolvency proceedings have been opened in that Member State. Any other questions
relating to the law of insolvency, such as whether the employees' claims are protected by preferential rights and
the status such preferential rights may have, should be determined by the law of the Member State in which the
insolvency proceedings (main or secondary) have been opened, except in cases where an undertaking to avoid
secondary insolvency proceedings has been given in accordance with this Regulation.

(73)

The law applicable to the effects of insolvency proceedings on any pending lawsuit or pending arbitral
proceedings concerning an asset or right which forms part of the debtor's insolvency estate should be the law of
the Member State where the lawsuit is pending or where the arbitration has its seat. However, this rule should
not affect national rules on recognition and enforcement of arbitral awards.

(74)

In order to take account of the specific procedural rules of court systems in certain Member States flexibility
should be provided with regard to certain rules of this Regulation. Accordingly, references in this Regulation to
notice being given by a judicial body of a Member State should include, where a Member State's procedural rules
so require, an order by that judicial body directing that notice be given.

(75)

For business considerations, the main content of the decision opening the proceedings should be published, at
the request of the insolvency practitioner, in a Member State other than that of the court which delivered that
decision. If there is an establishment in the Member State concerned, such publication should be mandatory. In
neither case, however, should publication be a prior condition for recognition of the foreign proceedings.

(1) Directive 98/26/EC of the European Parliament and of the Council of 19 May 1998 on settlement finality in payment and securities
settlement systems (OJ L 166, 11.6.1998, p. 45).

58

L 141/28

EN

Official Journal of the European Union

5.6.2015

(76)

In order to improve the provision of information to relevant creditors and courts and to prevent the opening of
parallel insolvency proceedings, Member States should be required to publish relevant information in crossborder insolvency cases in a publicly accessible electronic register. In order to facilitate access to that information
for creditors and courts domiciled or located in other Member States, this Regulation should provide for the
interconnection of such insolvency registers via the European e-Justice Portal. Member States should be free to
publish relevant information in several registers and it should be possible to interconnect more than one register
per Member State.

(77)

This Regulation should determine the minimum amount of information to be published in the insolvency
registers. Member States should not be precluded from including additional information. Where the debtor is an
individual, the insolvency registers should only have to indicate a registration number if the debtor is exercising
an independent business or professional activity. That registration number should be understood to be the unique
registration number of the debtor's independent business or professional activity published in the trade register,
if any.

(78)

Information on certain aspects of insolvency proceedings is essential for creditors, such as time limits for lodging
claims or for challenging decisions. This Regulation should, however, not require Member States to calculate
those time-limits on a case-by-case basis. Member States should be able to fulfil their obligations by adding
hyperlinks to the European e-Justice Portal, where self-explanatory information on the criteria for calculating
those time-limits is to be provided.

(79)

In order to grant sufficient protection to information relating to individuals not exercising an independent
business or professional activity, Member States should be able to make access to that information subject to
supplementary search criteria such as the debtor's personal identification number, address, date of birth or the
district of the competent court, or to make access conditional upon a request to a competent authority or upon
the verification of a legitimate interest.

(80)

Member States should also be able not to include in their insolvency registers information on individuals not
exercising an independent business or professional activity. In such cases, Member States should ensure that the
relevant information is given to the creditors by individual notice, and that claims of creditors who have not
received the information are not affected by the proceedings.

(81)

It may be the case that some of the persons concerned are not aware that insolvency proceedings have been
opened, and act in good faith in a way that conflicts with the new circumstances. In order to protect such
persons who, unaware that foreign proceedings have been opened, make a payment to the debtor instead of to
the foreign insolvency practitioner, provision should be made for such a payment to have a debt-discharging
effect.

(82)

In order to ensure uniform conditions for the implementation of this Regulation, implementing powers should
be conferred on the Commission. Those powers should be exercised in accordance with Regulation (EU)
No 182/2011 of the European Parliament and of the Council (1).

(83)

This Regulation respects the fundamental rights and observes the principles recognised in the Charter of
Fundamental Rights of the European Union. In particular, this Regulation seeks to promote the application of
Articles 8, 17 and 47 concerning, respectively, the protection of personal data, the right to property and the
right to an effective remedy and to a fair trial.

(84)

Directive 95/46/EC of the European Parliament and of the Council (2) and Regulation (EC) No 45/2001 of the
European Parliament and of the Council (3) apply to the processing of personal data within the framework of this
Regulation.

(85)

This Regulation is without prejudice to Regulation (EEC, Euratom) No 1182/71 of the Council (4).

(1) Regulation (EU) No 182/2011 of the European Parliament and of the Council of 16 February 2011 laying down the rules and general
principles concerning mechanisms for control by the Member States of the Commission's exercise of implementing powers (OJ L 55,
28.2.2011, p. 13).
2
( ) Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of individuals with regard to
the processing of personal data and on the free movement of such data (OJ L 281, 23.11.1995, p. 31).
(3) Regulation (EC) No 45/2001 of the European Parliament and of the Council of 18 December 2000 on the protection of individuals with
regard to the processing of personal data by the Community institutions and bodies and on the free movement of such data (OJ L 8,
12.1.2001, p. 1).
(4) Regulation (EEC, Euratom) No 1182/71 of the Council of 3 June 1971 determining the rules applicable to periods, dates and time limits
(OJ L 124, 8.6.1971, p. 1).
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(86)

Since the objective of this Regulation cannot be sufficiently achieved by the Member States but can rather, by
reason of the creation of a legal framework for the proper administration of cross-border insolvency proceedings,
be better achieved at Union level, the Union may adopt measures in accordance with the principle of subsidiarity
as set out in Article 5 of the Treaty on European Union. In accordance with the principle of proportionality, as
set out in that Article, this Regulation does not go beyond what is necessary in order to achieve that objective.

(87)

In accordance with Article 3 and Article 4a(1) of Protocol No 21 on the position of the United Kingdom and
Ireland in respect of the area of freedom, security and justice, annexed to the Treaty on European Union and the
Treaty on the Functioning of the European Union, the United Kingdom and Ireland have notified their wish to
take part in the adoption and application of this Regulation.

(88)

In accordance with Articles 1 and 2 of Protocol No 22 on the position of Denmark annexed to the Treaty on
European Union and the Treaty on the Functioning of the European Union, Denmark is not taking part in the
adoption of this Regulation and is not bound by it or subject to its application.

(89)

The European Data Protection Supervisor was consulted and delivered an opinion on 27 March 2013 (1),

HAVE ADOPTED THIS REGULATION:
CHAPTER I
GENERAL PROVISIONS

Article 1
Scope
1.
This Regulation shall apply to public collective proceedings, including interim proceedings, which are based on
laws relating to insolvency and in which, for the purpose of rescue, adjustment of debt, reorganisation or liquidation:
(a) a debtor is totally or partially divested of its assets and an insolvency practitioner is appointed;
(b) the assets and affairs of a debtor are subject to control or supervision by a court; or
(c) a temporary stay of individual enforcement proceedings is granted by a court or by operation of law, in order to
allow for negotiations between the debtor and its creditors, provided that the proceedings in which the stay is
granted provide for suitable measures to protect the general body of creditors, and, where no agreement is reached,
are preliminary to one of the proceedings referred to in point (a) or (b).
Where the proceedings referred to in this paragraph may be commenced in situations where there is only a likelihood of
insolvency, their purpose shall be to avoid the debtor's insolvency or the cessation of the debtor's business activities.
The proceedings referred to in this paragraph are listed in Annex A.
2.

This Regulation shall not apply to proceedings referred to in paragraph 1 that concern:

(a) insurance undertakings;
(b) credit institutions;
(c) investment firms and other firms, institutions and undertakings to the extent that they are covered by Directive
2001/24/EC; or
(d) collective investment undertakings.
Article 2
Definitions
For the purposes of this Regulation:
(1) ‘collective proceedings’ means proceedings which include all or a significant part of a debtor's creditors, provided
that, in the latter case, the proceedings do not affect the claims of creditors which are not involved in them;
(1) OJ C 358, 7.12.2013, p. 15.
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(2) ‘collective investment undertakings’ means undertakings for collective investment in transferable securities (UCITS)
as defined in Directive 2009/65/EC of the European Parliament and of the Council (1) and alternative investment
funds (AIFs) as defined in Directive 2011/61/EU of the European Parliament and of the Council (2);
(3) ‘debtor in possession’ means a debtor in respect of which insolvency proceedings have been opened which do not
necessarily involve the appointment of an insolvency practitioner or the complete transfer of the rights and duties
to administer the debtor's assets to an insolvency practitioner and where, therefore, the debtor remains totally or at
least partially in control of its assets and affairs;
(4) ‘insolvency proceedings’ means the proceedings listed in Annex A;
(5) ‘insolvency practitioner’ means any person or body whose function, including on an interim basis, is to:
(i) verify and admit claims submitted in insolvency proceedings;
(ii) represent the collective interest of the creditors;
(iii) administer, either in full or in part, assets of which the debtor has been divested;
(iv) liquidate the assets referred to in point (iii); or
(v) supervise the administration of the debtor's affairs.
The persons and bodies referred to in the first subparagraph are listed in Annex B;
(6) ‘court’ means:
(i) in points (b) and (c) of Article 1(1), Article 4(2), Articles 5 and 6, Article 21(3), point (j) of Article 24(2),
Articles 36 and 39, and Articles 61 to 77, the judicial body of a Member State;
(ii) in all other articles, the judicial body or any other competent body of a Member State empowered to open
insolvency proceedings, to confirm such opening or to take decisions in the course of such proceedings;
(7) ‘judgment opening insolvency proceedings’ includes:
(i) the decision of any court to open insolvency proceedings or to confirm the opening of such proceedings; and
(ii) the decision of a court to appoint an insolvency practitioner;
(8) ‘the time of the opening of proceedings’ means the time at which the judgment opening insolvency proceedings
becomes effective, regardless of whether the judgment is final or not;
(9) ‘the Member State in which assets are situated’ means, in the case of:
(i)

registered shares in companies other than those referred to in point (ii), the Member State within the territory
of which the company having issued the shares has its registered office;

(ii)

financial instruments, the title to which is evidenced by entries in a register or account maintained by or on
behalf of an intermediary (‘book entry securities’), the Member State in which the register or account in which
the entries are made is maintained;

(iii) cash held in accounts with a credit institution, the Member State indicated in the account's IBAN, or, for cash
held in accounts with a credit institution which does not have an IBAN, the Member State in which the credit
institution holding the account has its central administration or, where the account is held with a branch,
agency or other establishment, the Member State in which the branch, agency or other establishment is
located;
(iv)

property and rights, ownership of or entitlement to which is entered in a public register other than those
referred to in point (i), the Member State under the authority of which the register is kept;

(v)

European patents, the Member State for which the European patent is granted;

(1) Directive 2009/65/EC of the European Parliament and of the Council of 13 July 2009 on the coordination of laws, regulations and
administrative provisions relating to undertakings for collective investment in transferable securities (UCITS) (OJ L 302, 17.11.2009,
p. 32).
2
( ) Directive 2011/61/EU of the European Parliament and of the Council of 8 June 2011 on Alternative Investment Fund Managers and
amending Directives 2003/41/EC and 2009/65/EC and Regulations (EC) No 1060/2009 and (EU) No 1095/2010 (OJ L 174, 1.7.2011,
p. 1).
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copyright and related rights, the Member State within the territory of which the owner of such rights has its
habitual residence or registered office;

(vii) tangible property, other than that referred to in points (i) to (iv), the Member State within the territory of
which the property is situated;
(viii) claims against third parties, other than those relating to assets referred to in point (iii), the Member State
within the territory of which the third party required to meet the claims has the centre of its main interests,
as determined in accordance with Article 3(1);
(10) ‘establishment’ means any place of operations where a debtor carries out or has carried out in the 3-month period
prior to the request to open main insolvency proceedings a non-transitory economic activity with human means
and assets;
(11) ‘local creditor’ means a creditor whose claims against a debtor arose from or in connection with the operation of
an establishment situated in a Member State other than the Member State in which the centre of the debtor's main
interests is located;
(12) ‘foreign creditor’ means a creditor which has its habitual residence, domicile or registered office in a Member State
other than the State of the opening of proceedings, including the tax authorities and social security authorities of
Member States;
(13) ‘group of companies’ means a parent undertaking and all its subsidiary undertakings;
(14) ‘parent undertaking’ means an undertaking which controls, either directly or indirectly, one or more subsidiary
undertakings. An undertaking which prepares consolidated financial statements in accordance with Directive
2013/34/EU of the European Parliament and of the Council (1) shall be deemed to be a parent undertaking.

Article 3
International jurisdiction
1.
The courts of the Member State within the territory of which the centre of the debtor's main interests is situated
shall have jurisdiction to open insolvency proceedings (‘main insolvency proceedings’). The centre of main interests shall
be the place where the debtor conducts the administration of its interests on a regular basis and which is ascertainable
by third parties.
In the case of a company or legal person, the place of the registered office shall be presumed to be the centre of its main
interests in the absence of proof to the contrary. That presumption shall only apply if the registered office has not been
moved to another Member State within the 3-month period prior to the request for the opening of insolvency
proceedings.
In the case of an individual exercising an independent business or professional activity, the centre of main interests shall
be presumed to be that individual's principal place of business in the absence of proof to the contrary. That
presumption shall only apply if the individual's principal place of business has not been moved to another Member State
within the 3-month period prior to the request for the opening of insolvency proceedings.
In the case of any other individual, the centre of main interests shall be presumed to be the place of the individual's
habitual residence in the absence of proof to the contrary. This presumption shall only apply if the habitual residence
has not been moved to another Member State within the 6-month period prior to the request for the opening of
insolvency proceedings.
2.
Where the centre of the debtor's main interests is situated within the territory of a Member State, the courts of
another Member State shall have jurisdiction to open insolvency proceedings against that debtor only if it possesses an
establishment within the territory of that other Member State. The effects of those proceedings shall be restricted to the
assets of the debtor situated in the territory of the latter Member State.
3.
Where insolvency proceedings have been opened in accordance with paragraph 1, any proceedings opened
subsequently in accordance with paragraph 2 shall be secondary insolvency proceedings.
(1) Directive 2013/34/EU of the European Parliament and of the Council of 26 June 2013 on the annual financial statements, consolidated
financial statements and related reports of certain types of undertaking, amending Directive 2006/43/EC of the European Parliament and
of the Council and repealing Council Directives 78/660/EEC and 83/349/EEC (OJ L 182, 29.6.2013, p. 19).
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4.
The territorial insolvency proceedings referred to in paragraph 2 may only be opened prior to the opening of main
insolvency proceedings in accordance with paragraph 1 where
(a) insolvency proceedings under paragraph 1 cannot be opened because of the conditions laid down by the law of the
Member State within the territory of which the centre of the debtor's main interests is situated; or
(b) the opening of territorial insolvency proceedings is requested by:
(i) a creditor whose claim arises from or is in connection with the operation of an establishment situated within the
territory of the Member State where the opening of territorial proceedings is requested; or
(ii) a public authority which, under the law of the Member State within the territory of which the establishment is
situated, has the right to request the opening of insolvency proceedings.
When main insolvency proceedings are opened, the territorial insolvency proceedings shall become secondary
insolvency proceedings.

Article 4
Examination as to jurisdiction
1.
A court seised of a request to open insolvency proceedings shall of its own motion examine whether it has
jurisdiction pursuant to Article 3. The judgment opening insolvency proceedings shall specify the grounds on which the
jurisdiction of the court is based, and, in particular, whether jurisdiction is based on Article 3(1) or (2).
2.
Notwithstanding paragraph 1, where insolvency proceedings are opened in accordance with national law without a
decision by a court, Member States may entrust the insolvency practitioner appointed in such proceedings to examine
whether the Member State in which a request for the opening of proceedings is pending has jurisdiction pursuant to
Article 3. Where this is the case, the insolvency practitioner shall specify in the decision opening the proceedings the
grounds on which jurisdiction is based and, in particular, whether jurisdiction is based on Article 3(1) or (2).

Article 5
Judicial review of the decision to open main insolvency proceedings
1.
The debtor or any creditor may challenge before a court the decision opening main insolvency proceedings on
grounds of international jurisdiction.
2.
The decision opening main insolvency proceedings may be challenged by parties other than those referred to in
paragraph 1 or on grounds other than a lack of international jurisdiction where national law so provides.

Article 6
Jurisdiction for actions deriving directly from insolvency proceedings and closely linked with them
1.
The courts of the Member State within the territory of which insolvency proceedings have been opened in
accordance with Article 3 shall have jurisdiction for any action which derives directly from the insolvency proceedings
and is closely linked with them, such as avoidance actions.
2.
Where an action referred to in paragraph 1 is related to an action in civil and commercial matters against the same
defendant, the insolvency practitioner may bring both actions before the courts of the Member State within the territory
of which the defendant is domiciled, or, where the action is brought against several defendants, before the courts of the
Member State within the territory of which any of them is domiciled, provided that those courts have jurisdiction
pursuant to Regulation (EU) No 1215/2012.
The first subparagraph shall apply to the debtor in possession, provided that national law allows the debtor in
possession to bring actions on behalf of the insolvency estate.
3.
For the purpose of paragraph 2, actions are deemed to be related where they are so closely connected that it is
expedient to hear and determine them together to avoid the risk of irreconcilable judgments resulting from separate
proceedings.
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Article 7
Applicable law
1.
Save as otherwise provided in this Regulation, the law applicable to insolvency proceedings and their effects shall
be that of the Member State within the territory of which such proceedings are opened (the ‘State of the opening of
proceedings’).
2.
The law of the State of the opening of proceedings shall determine the conditions for the opening of those
proceedings, their conduct and their closure. In particular, it shall determine the following:
(a) the debtors against which insolvency proceedings may be brought on account of their capacity;
(b) the assets which form part of the insolvency estate and the treatment of assets acquired by or devolving on the
debtor after the opening of the insolvency proceedings;
(c) the respective powers of the debtor and the insolvency practitioner;
(d) the conditions under which set-offs may be invoked;
(e) the effects of insolvency proceedings on current contracts to which the debtor is party;
(f)

the effects of the insolvency proceedings on proceedings brought by individual creditors, with the exception of
pending lawsuits;

(g) the claims which are to be lodged against the debtor's insolvency estate and the treatment of claims arising after the
opening of insolvency proceedings;
(h) the rules governing the lodging, verification and admission of claims;
(i)

the rules governing the distribution of proceeds from the realisation of assets, the ranking of claims and the rights
of creditors who have obtained partial satisfaction after the opening of insolvency proceedings by virtue of a right
in rem or through a set-off;

(j)

the conditions for, and the effects of closure of, insolvency proceedings, in particular by composition;

(k) creditors' rights after the closure of insolvency proceedings;
(l)

who is to bear the costs and expenses incurred in the insolvency proceedings;

(m) the rules relating to the voidness, voidability or unenforceability of legal acts detrimental to the general body of
creditors.

Article 8
Third parties' rights in rem
1.
The opening of insolvency proceedings shall not affect the rights in rem of creditors or third parties in respect of
tangible or intangible, moveable or immoveable assets, both specific assets and collections of indefinite assets as a whole
which change from time to time, belonging to the debtor which are situated within the territory of another Member
State at the time of the opening of proceedings.
2.

The rights referred to in paragraph 1 shall, in particular, mean:

(a) the right to dispose of assets or have them disposed of and to obtain satisfaction from the proceeds of or income
from those assets, in particular by virtue of a lien or a mortgage;
(b) the exclusive right to have a claim met, in particular a right guaranteed by a lien in respect of the claim or by
assignment of the claim by way of a guarantee;
(c) the right to demand assets from, and/or to require restitution by, anyone having possession or use of them contrary
to the wishes of the party so entitled;
(d) a right in rem to the beneficial use of assets.
3.
The right, recorded in a public register and enforceable against third parties, based on which a right in rem within
the meaning of paragraph 1 may be obtained shall be considered to be a right in rem.

64

L 141/34

EN

Official Journal of the European Union

5.6.2015

4.
Paragraph 1 shall not preclude actions for voidness, voidability or unenforceability as referred to in point (m) of
Article 7(2).

Article 9
Set-off
1.
The opening of insolvency proceedings shall not affect the right of creditors to demand the set-off of their claims
against the claims of a debtor, where such a set-off is permitted by the law applicable to the insolvent debtor's claim.
2.
Paragraph 1 shall not preclude actions for voidness, voidability or unenforceability as referred to in point (m) of
Article 7(2).

Article 10
Reservation of title
1.
The opening of insolvency proceedings against the purchaser of an asset shall not affect sellers' rights that are
based on a reservation of title where at the time of the opening of proceedings the asset is situated within the territory
of a Member State other than the State of the opening of proceedings.
2.
The opening of insolvency proceedings against the seller of an asset, after delivery of the asset, shall not constitute
grounds for rescinding or terminating the sale and shall not prevent the purchaser from acquiring title where at the time
of the opening of proceedings the asset sold is situated within the territory of a Member State other than the State of
the opening of proceedings.
3.
Paragraphs 1 and 2 shall not preclude actions for voidness, voidability or unenforceability as referred to in
point (m) of Article 7(2).

Article 11
Contracts relating to immoveable property
1.
The effects of insolvency proceedings on a contract conferring the right to acquire or make use of immoveable
property shall be governed solely by the law of the Member State within the territory of which the immoveable property
is situated.
2.
The court which opened main insolvency proceedings shall have jurisdiction to approve the termination or
modification of the contracts referred to in this Article where:
(a) the law of the Member State applicable to those contracts requires that such a contract may only be terminated or
modified with the approval of the court opening insolvency proceedings; and
(b) no insolvency proceedings have been opened in that Member State.

Article 12
Payment systems and financial markets
1.
Without prejudice to Article 8, the effects of insolvency proceedings on the rights and obligations of the parties to
a payment or settlement system or to a financial market shall be governed solely by the law of the Member State
applicable to that system or market.
2.
Paragraph 1 shall not preclude any action for voidness, voidability or unenforceability which may be taken to set
aside payments or transactions under the law applicable to the relevant payment system or financial market.
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Article 13
Contracts of employment
1.
The effects of insolvency proceedings on employment contracts and relationships shall be governed solely by the
law of the Member State applicable to the contract of employment.
2.
The courts of the Member State in which secondary insolvency proceedings may be opened shall retain
jurisdiction to approve the termination or modification of the contracts referred to in this Article even if no insolvency
proceedings have been opened in that Member State.
The first subparagraph shall also apply to an authority competent under national law to approve the termination or
modification of the contracts referred to in this Article.

Article 14
Effects on rights subject to registration
The effects of insolvency proceedings on the rights of a debtor in immoveable property, a ship or an aircraft subject to
registration in a public register shall be determined by the law of the Member State under the authority of which the
register is kept.

Article 15
European patents with unitary effect and Community trade marks
For the purposes of this Regulation, a European patent with unitary effect, a Community trade mark or any other
similar right established by Union law may be included only in the proceedings referred to in Article 3(1).

Article 16
Detrimental acts
Point (m) of Article 7(2) shall not apply where the person who benefited from an act detrimental to all the creditors
provides proof that:
(a) the act is subject to the law of a Member State other than that of the State of the opening of proceedings; and
(b) the law of that Member State does not allow any means of challenging that act in the relevant case.
Article 17
Protection of third-party purchasers
Where, by an act concluded after the opening of insolvency proceedings, a debtor disposes, for consideration, of:
(a) an immoveable asset;
(b) a ship or an aircraft subject to registration in a public register; or
(c) securities the existence of which requires registration in a register laid down by law;
the validity of that act shall be governed by the law of the State within the territory of which the immoveable asset is
situated or under the authority of which the register is kept.
Article 18
Effects of insolvency proceedings on pending lawsuits or arbitral proceedings
The effects of insolvency proceedings on a pending lawsuit or pending arbitral proceedings concerning an asset or a
right which forms part of a debtor's insolvency estate shall be governed solely by the law of the Member State in which
that lawsuit is pending or in which the arbitral tribunal has its seat.
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CHAPTER II
RECOGNITION OF INSOLVENCY PROCEEDINGS

Article 19
Principle
1.
Any judgment opening insolvency proceedings handed down by a court of a Member State which has jurisdiction
pursuant to Article 3 shall be recognised in all other Member States from the moment that it becomes effective in the
State of the opening of proceedings.
The rule laid down in the first subparagraph shall also apply where, on account of a debtor's capacity, insolvency
proceedings cannot be brought against that debtor in other Member States.
2.
Recognition of the proceedings referred to in Article 3(1) shall not preclude the opening of the proceedings
referred to in Article 3(2) by a court in another Member State. The latter proceedings shall be secondary insolvency
proceedings within the meaning of Chapter III.

Article 20
Effects of recognition
1.
The judgment opening insolvency proceedings as referred to in Article 3(1) shall, with no further formalities,
produce the same effects in any other Member State as under the law of the State of the opening of proceedings, unless
this Regulation provides otherwise and as long as no proceedings referred to in Article 3(2) are opened in that other
Member State.
2.
The effects of the proceedings referred to in Article 3(2) may not be challenged in other Member States. Any
restriction of creditors' rights, in particular a stay or discharge, shall produce effects vis-à-vis assets situated within the
territory of another Member State only in the case of those creditors who have given their consent.

Article 21
Powers of the insolvency practitioner
1.
The insolvency practitioner appointed by a court which has jurisdiction pursuant to Article 3(1) may exercise all
the powers conferred on it, by the law of the State of the opening of proceedings, in another Member State, as long as
no other insolvency proceedings have been opened there and no preservation measure to the contrary has been taken
there further to a request for the opening of insolvency proceedings in that State. Subject to Articles 8 and 10, the
insolvency practitioner may, in particular, remove the debtor's assets from the territory of the Member State in which
they are situated.
2.
The insolvency practitioner appointed by a court which has jurisdiction pursuant to Article 3(2) may in any other
Member State claim through the courts or out of court that moveable property was removed from the territory of the
State of the opening of proceedings to the territory of that other Member State after the opening of the insolvency
proceedings. The insolvency practitioner may also bring any action to set aside which is in the interests of the creditors.
3.
In exercising its powers, the insolvency practitioner shall comply with the law of the Member State within the
territory of which it intends to take action, in particular with regard to procedures for the realisation of assets. Those
powers may not include coercive measures, unless ordered by a court of that Member State, or the right to rule on legal
proceedings or disputes.

Article 22
Proof of the insolvency practitioner's appointment
The insolvency practitioner's appointment shall be evidenced by a certified copy of the original decision appointing it or
by any other certificate issued by the court which has jurisdiction.
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A translation into the official language or one of the official languages of the Member State within the territory of which
it intends to act may be required. No legalisation or other similar formality shall be required.

Article 23
Return and imputation
1.
A creditor which, after the opening of the proceedings referred to in Article 3(1), obtains by any means, in
particular through enforcement, total or partial satisfaction of its claim on the assets belonging to a debtor situated
within the territory of another Member State, shall return what it has obtained to the insolvency practitioner, subject to
Articles 8 and 10.
2.
In order to ensure the equal treatment of creditors, a creditor which has, in the course of insolvency proceedings,
obtained a dividend on its claim shall share in distributions made in other proceedings only where creditors of the same
ranking or category have, in those other proceedings, obtained an equivalent dividend.

Article 24
Establishment of insolvency registers
1.
Member States shall establish and maintain in their territory one or several registers in which information
concerning insolvency proceedings is published (‘insolvency registers’). That information shall be published as soon as
possible after the opening of such proceedings.
2.
The information referred to in paragraph 1 shall be made publicly available, subject to the conditions laid down in
Article 27, and shall include the following (‘mandatory information’):
(a) the date of the opening of insolvency proceedings;
(b) the court opening insolvency proceedings and the case reference number, if any;
(c) the type of insolvency proceedings referred to in Annex A that were opened and, where applicable, any relevant
subtype of such proceedings opened in accordance with national law;
(d) whether jurisdiction for opening proceedings is based on Article 3(1), 3(2) or 3(4);
(e) if the debtor is a company or a legal person, the debtor's name, registration number, registered office or, if different,
postal address;
(f) if the debtor is an individual whether or not exercising an independent business or professional activity, the debtor's
name, registration number, if any, and postal address or, where the address is protected, the debtor's place and date
of birth;
(g) the name, postal address or e-mail address of the insolvency practitioner, if any, appointed in the proceedings;
(h) the time limit for lodging claims, if any, or a reference to the criteria for calculating that time limit;
(i) the date of closing main insolvency proceedings, if any;
(j) the court before which and, where applicable, the time limit within which a challenge of the decision opening
insolvency proceedings is to be lodged in accordance with Article 5, or a reference to the criteria for calculating that
time limit.
3.
Paragraph 2 shall not preclude Member States from including documents or additional information in their
national insolvency registers, such as directors' disqualifications related to insolvency.
4.
Member States shall not be obliged to include in the insolvency registers the information referred to in
paragraph 1 of this Article in relation to individuals not exercising an independent business or professional activity, or
to make such information publicly available through the system of interconnection of those registers, provided that
known foreign creditors are informed, pursuant to Article 54, of the elements referred to under point (j) of paragraph 2
of this Article.
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Where a Member State makes use of the possibility referred to in the first subparagraph, the insolvency proceedings
shall not affect the claims of foreign creditors who have not received the information referred to in the first
subparagraph.
5.
The publication of information in the registers under this Regulation shall not have any legal effects other than
those set out in national law and in Article 55(6).

Article 25
Interconnection of insolvency registers
1.
The Commission shall establish a decentralised system for the interconnection of insolvency registers by means of
implementing acts. That system shall be composed of the insolvency registers and the European e-Justice Portal, which
shall serve as a central public electronic access point to information in the system. The system shall provide a search
service in all the official languages of the institutions of the Union in order to make available the mandatory
information and any other documents or information included in the insolvency registers which the Member States
choose to make available through the European e-Justice Portal.
2.
By means of implementing acts in accordance with the procedure referred to in Article 87, the Commission shall
adopt the following by 26 June 2019:
(a) the technical specification defining the methods of communication and information exchange by electronic means
on the basis of the established interface specification for the system of interconnection of insolvency registers;
(b) the technical measures ensuring the minimum information technology security standards for communication and
distribution of information within the system of interconnection of insolvency registers;
(c) minimum criteria for the search service provided by the European e-Justice Portal based on the information set out
in Article 24;
(d) minimum criteria for the presentation of the results of such searches based on the information set out in Article 24;
(e) the means and the technical conditions of availability of services provided by the system of interconnection; and
(f) a glossary containing a basic explanation of the national insolvency proceedings listed in Annex A.
Article 26
Costs of establishing and interconnecting insolvency registers
1.
The establishment, maintenance and future development of the system of interconnection of insolvency registers
shall be financed from the general budget of the Union.
2.
Each Member State shall bear the costs of establishing and adjusting its national insolvency registers to make them
interoperable with the European e-Justice Portal, as well as the costs of administering, operating and maintaining those
registers. This shall be without prejudice to the possibility to apply for grants to support such activities under the
Union's financial programmes.

Article 27
Conditions of access to information via the system of interconnection
1.
Member States shall ensure that the mandatory information referred to in points (a) to (j) of Article 24(2) is
available free of charge via the system of interconnection of insolvency registers.
2.
This Regulation shall not preclude Member States from charging a reasonable fee for access to the documents or
additional information referred to in Article 24(3) via the system of interconnection of insolvency registers.
3.
Member States may make access to mandatory information concerning individuals who are not exercising an
independent business or professional activity, and concerning individuals exercising an independent business or
professional activity when the insolvency proceedings are not related to that activity, subject to supplementary search
criteria relating to the debtor in addition to the minimum criteria referred to in point (c) of Article 25(2).
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4.
Member States may require that access to the information referred to in paragraph 3 be made conditional upon a
request to the competent authority. Member States may make access conditional upon the verification of the existence
of a legitimate interest for accessing such information. The requesting person shall be able to submit the request for
information electronically by means of a standard form via the European e-Justice Portal. Where a legitimate interest is
required, it shall be permissible for the requesting person to justify his request by electronic copies of relevant
documents. The requesting person shall be provided with an answer by the competent authority within 3 working days.
The requesting person shall not be obliged to provide translations of the documents justifying his request, or to bear any
costs of translation which the competent authority may incur.

Article 28
Publication in another Member State
1.
The insolvency practitioner or the debtor in possession shall request that notice of the judgment opening
insolvency proceedings and, where appropriate, the decision appointing the insolvency practitioner be published in any
other Member State where an establishment of the debtor is located in accordance with the publication procedures
provided for in that Member State. Such publication shall specify, where appropriate, the insolvency practitioner
appointed and whether the jurisdiction rule applied is that pursuant to Article 3(1) or (2).
2.
The insolvency practitioner or the debtor in possession may request that the information referred to in
paragraph 1 be published in any other Member State where the insolvency practitioner or the debtor in possession
deems it necessary in accordance with the publication procedures provided for in that Member State.

Article 29
Registration in public registers of another Member State
1.
Where the law of a Member State in which an establishment of the debtor is located and this establishment has
been entered into a public register of that Member State, or the law of a Member State in which immovable property
belonging to the debtor is located, requires information on the opening of insolvency proceedings referred to in
Article 28 to be published in the land register, company register or any other public register, the insolvency practitioner
or the debtor in possession shall take all the necessary measures to ensure such a registration.
2.
The insolvency practitioner or the debtor in possession may request such registration in any other Member State,
provided that the law of the Member State where the register is kept allows such registration.

Article 30
Costs
The costs of the publication and registration provided for in Articles 28 and 29 shall be regarded as costs and expenses
incurred in the proceedings.

Article 31
Honouring of an obligation to a debtor
1.
Where an obligation has been honoured in a Member State for the benefit of a debtor who is subject to insolvency
proceedings opened in another Member State, when it should have been honoured for the benefit of the insolvency
practitioner in those proceedings, the person honouring the obligation shall be deemed to have discharged it if he was
unaware of the opening of the proceedings.
2.
Where such an obligation is honoured before the publication provided for in Article 28 has been effected, the
person honouring the obligation shall be presumed, in the absence of proof to the contrary, to have been unaware of
the opening of insolvency proceedings. Where the obligation is honoured after such publication has been effected, the
person honouring the obligation shall be presumed, in the absence of proof to the contrary, to have been aware of the
opening of proceedings.
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Article 32
Recognition and enforceability of other judgments
1.
Judgments handed down by a court whose judgment concerning the opening of proceedings is recognised in
accordance with Article 19 and which concern the course and closure of insolvency proceedings, and compositions
approved by that court, shall also be recognised with no further formalities. Such judgments shall be enforced in
accordance with Articles 39 to 44 and 47 to 57 of Regulation (EU) No 1215/2012.
The first subparagraph shall also apply to judgments deriving directly from the insolvency proceedings and which are
closely linked with them, even if they were handed down by another court.
The first subparagraph shall also apply to judgments relating to preservation measures taken after the request for the
opening of insolvency proceedings or in connection with it.
2.
The recognition and enforcement of judgments other than those referred to in paragraph 1 of this Article shall be
governed by Regulation (EU) No 1215/2012 provided that that Regulation is applicable.

Article 33
Public policy
Any Member State may refuse to recognise insolvency proceedings opened in another Member State or to enforce a
judgment handed down in the context of such proceedings where the effects of such recognition or enforcement would
be manifestly contrary to that State's public policy, in particular its fundamental principles or the constitutional rights
and liberties of the individual.

CHAPTER III
SECONDARY INSOLVENCY PROCEEDINGS

Article 34
Opening of proceedings
Where main insolvency proceedings have been opened by a court of a Member State and recognised in another Member
State, a court of that other Member State which has jurisdiction pursuant to Article 3(2) may open secondary insolvency
proceedings in accordance with the provisions set out in this Chapter. Where the main insolvency proceedings required
that the debtor be insolvent, the debtor's insolvency shall not be re-examined in the Member State in which secondary
insolvency proceedings may be opened. The effects of secondary insolvency proceedings shall be restricted to the assets
of the debtor situated within the territory of the Member State in which those proceedings have been opened.

Article 35
Applicable law
Save as otherwise provided for in this Regulation, the law applicable to secondary insolvency proceedings shall be that
of the Member State within the territory of which the secondary insolvency proceedings are opened.

Article 36
Right to give an undertaking in order to avoid secondary insolvency proceedings
1.
In order to avoid the opening of secondary insolvency proceedings, the insolvency practitioner in the main
insolvency proceedings may give a unilateral undertaking (the ‘undertaking’) in respect of the assets located in the
Member State in which secondary insolvency proceedings could be opened, that when distributing those assets or the
proceeds received as a result of their realisation, it will comply with the distribution and priority rights under national
law that creditors would have if secondary insolvency proceedings were opened in that Member State. The undertaking
shall specify the factual assumptions on which it is based, in particular in respect of the value of the assets located in the
Member State concerned and the options available to realise such assets.
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2.
Where an undertaking has been given in accordance with this Article, the law applicable to the distribution of
proceeds from the realisation of assets referred to in paragraph 1, to the ranking of creditors' claims, and to the rights of
creditors in relation to the assets referred to in paragraph 1 shall be the law of the Member State in which secondary
insolvency proceedings could have been opened. The relevant point in time for determining the assets referred to in
paragraph 1 shall be the moment at which the undertaking is given.

3.
The undertaking shall be made in the official language or one of the official languages of the Member State where
secondary insolvency proceedings could have been opened, or, where there are several official languages in that Member
State, the official language or one of the official languages of the place in which secondary insolvency proceedings could
have been opened.

4.
The undertaking shall be made in writing. It shall be subject to any other requirements relating to form and
approval requirements as to distributions, if any, of the State of the opening of the main insolvency proceedings.

5.
The undertaking shall be approved by the known local creditors. The rules on qualified majority and voting that
apply to the adoption of restructuring plans under the law of the Member State where secondary insolvency proceedings
could have been opened shall also apply to the approval of the undertaking. Creditors shall be able to participate in the
vote by distance means of communication, where national law so permits. The insolvency practitioner shall inform the
known local creditors of the undertaking, of the rules and procedures for its approval, and of the approval or rejection
of the undertaking.

6.
An undertaking given and approved in accordance with this Article shall be binding on the estate. If secondary
insolvency proceedings are opened in accordance with Articles 37 and 38, the insolvency practitioner in the main
insolvency proceedings shall transfer any assets which it removed from the territory of that Member State after the
undertaking was given or, where those assets have already been realised, their proceeds, to the insolvency practitioner in
the secondary insolvency proceedings.

7.
Where the insolvency practitioner has given an undertaking, it shall inform local creditors about the intended
distributions prior to distributing the assets and proceeds referred to in paragraph 1. If that information does not
comply with the terms of the undertaking or the applicable law, any local creditor may challenge such distribution
before the courts of the Member State in which main insolvency proceedings have been opened in order to obtain a
distribution in accordance with the terms of the undertaking and the applicable law. In such cases, no distribution shall
take place until the court has taken a decision on the challenge.

8.
Local creditors may apply to the courts of the Member State in which main insolvency proceedings have been
opened, in order to require the insolvency practitioner in the main insolvency proceedings to take any suitable measures
necessary to ensure compliance with the terms of the undertaking available under the law of the State of the opening of
main insolvency proceedings.

9.
Local creditors may also apply to the courts of the Member State in which secondary insolvency proceedings could
have been opened in order to require the court to take provisional or protective measures to ensure compliance by the
insolvency practitioner with the terms of the undertaking.

10. The insolvency practitioner shall be liable for any damage caused to local creditors as a result of its noncompliance with the obligations and requirements set out in this Article.

11. For the purpose of this Article, an authority which is established in the Member State where secondary
insolvency proceedings could have been opened and which is obliged under Directive 2008/94/EC of the European
Parliament and of the Council (1) to guarantee the payment of employees' outstanding claims resulting from contracts of
employment or employment relationships shall be considered to be a local creditor, where the national law so provides.
(1) Directive 2008/94/EC of the European Parliament and of the Council of 22 October 2008 on the protection of employees in the event of
the insolvency of their employer (OJ L 283, 28.10.2008, p. 36).

72

L 141/42

EN

Official Journal of the European Union

5.6.2015

Article 37
Right to request the opening of secondary insolvency proceedings
1.

The opening of secondary insolvency proceedings may be requested by:

(a) the insolvency practitioner in the main insolvency proceedings;
(b) any other person or authority empowered to request the opening of insolvency proceedings under the law of the
Member State within the territory of which the opening of secondary insolvency proceedings is requested.
2.
Where an undertaking has become binding in accordance with Article 36, the request for opening secondary
insolvency proceedings shall be lodged within 30 days of having received notice of the approval of the undertaking.

Article 38
Decision to open secondary insolvency proceedings
1.
A court seised of a request to open secondary insolvency proceedings shall immediately give notice to the
insolvency practitioner or the debtor in possession in the main insolvency proceedings and give it an opportunity to be
heard on the request.
2.
Where the insolvency practitioner in the main insolvency proceedings has given an undertaking in accordance
with Article 36, the court referred to in paragraph 1 of this Article shall, at the request of the insolvency practitioner,
not open secondary insolvency proceedings if it is satisfied that the undertaking adequately protects the general interests
of local creditors.
3.
Where a temporary stay of individual enforcement proceedings has been granted in order to allow for negotiations
between the debtor and its creditors, the court, at the request of the insolvency practitioner or the debtor in possession,
may stay the opening of secondary insolvency proceedings for a period not exceeding 3 months, provided that suitable
measures are in place to protect the interests of local creditors.
The court referred to in paragraph 1 may order protective measures to protect the interests of local creditors by
requiring the insolvency practitioner or the debtor in possession not to remove or dispose of any assets which are
located in the Member State where its establishment is located unless this is done in the ordinary course of business. The
court may also order other measures to protect the interest of local creditors during a stay, unless this is incompatible
with the national rules on civil procedure.
The stay of the opening of secondary insolvency proceedings shall be lifted by the court of its own motion or at the
request of any creditor if, during the stay, an agreement in the negotiations referred to in the first subparagraph has been
concluded.
The stay may be lifted by the court of its own motion or at the request of any creditor if the continuation of the stay is
detrimental to the creditor's rights, in particular if the negotiations have been disrupted or it has become evident that
they are unlikely to be concluded, or if the insolvency practitioner or the debtor in possession has infringed the
prohibition on disposal of its assets or on removal of them from the territory of the Member State where the
establishment is located.
4.
At the request of the insolvency practitioner in the main insolvency proceedings, the court referred to in
paragraph 1 may open a type of insolvency proceedings as listed in Annex A other than the type initially requested,
provided that the conditions for opening that type of proceedings under national law are fulfilled and that that type of
proceedings is the most appropriate as regards the interests of the local creditors and coherence between the main and
secondary insolvency proceedings. The second sentence of Article 34 shall apply.

Article 39
Judicial review of the decision to open secondary insolvency proceedings
The insolvency practitioner in the main insolvency proceedings may challenge the decision to open secondary
insolvency proceedings before the courts of the Member State in which secondary insolvency proceedings have been
opened on the ground that the court did not comply with the conditions and requirements of Article 38.
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Article 40
Advance payment of costs and expenses
Where the law of the Member State in which the opening of secondary insolvency proceedings is requested requires that
the debtor's assets be sufficient to cover in whole or in part the costs and expenses of the proceedings, the court may,
when it receives such a request, require the applicant to make an advance payment of costs or to provide appropriate
security.

Article 41
Cooperation and communication between insolvency practitioners
1.
The insolvency practitioner in the main insolvency proceedings and the insolvency practitioner or practitioners in
secondary insolvency proceedings concerning the same debtor shall cooperate with each other to the extent such
cooperation is not incompatible with the rules applicable to the respective proceedings. Such cooperation may take any
form, including the conclusion of agreements or protocols.
2.

In implementing the cooperation set out in paragraph 1, the insolvency practitioners shall:

(a) as soon as possible communicate to each other any information which may be relevant to the other proceedings, in
particular any progress made in lodging and verifying claims and all measures aimed at rescuing or restructuring the
debtor, or at terminating the proceedings, provided appropriate arrangements are made to protect confidential
information;
(b) explore the possibility of restructuring the debtor and, where such a possibility exists, coordinate the elaboration and
implementation of a restructuring plan;
(c) coordinate the administration of the realisation or use of the debtor's assets and affairs; the insolvency practitioner
in the secondary insolvency proceedings shall give the insolvency practitioner in the main insolvency proceedings an
early opportunity to submit proposals on the realisation or use of the assets in the secondary insolvency
proceedings.
3.
Paragraphs 1 and 2 shall apply mutatis mutandis to situations where, in the main or in the secondary insolvency
proceedings or in any territorial insolvency proceedings concerning the same debtor and open at the same time, the
debtor remains in possession of its assets.

Article 42
Cooperation and communication between courts
1.
In order to facilitate the coordination of main, territorial and secondary insolvency proceedings concerning the
same debtor, a court before which a request to open insolvency proceedings is pending, or which has opened such
proceedings, shall cooperate with any other court before which a request to open insolvency proceedings is pending, or
which has opened such proceedings, to the extent that such cooperation is not incompatible with the rules applicable to
each of the proceedings. For that purpose, the courts may, where appropriate, appoint an independent person or body
acting on its instructions, provided that it is not incompatible with the rules applicable to them.
2.
In implementing the cooperation set out in paragraph 1, the courts, or any appointed person or body acting on
their behalf, as referred to in paragraph 1, may communicate directly with, or request information or assistance directly
from, each other provided that such communication respects the procedural rights of the parties to the proceedings and
the confidentiality of information.
3.
The cooperation referred to in paragraph 1 may be implemented by any means that the court considers
appropriate. It may, in particular, concern:
(a) coordination in the appointment of the insolvency practitioners;
(b) communication of information by any means considered appropriate by the court;
(c) coordination of the administration and supervision of the debtor's assets and affairs;
(d) coordination of the conduct of hearings;
(e) coordination in the approval of protocols, where necessary.
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Article 43
Cooperation and communication between insolvency practitioners and courts
1.
In order to facilitate the coordination of main, territorial and secondary insolvency proceedings opened in respect
of the same debtor:
(a) an insolvency practitioner in main insolvency proceedings shall cooperate and communicate with any court before
which a request to open secondary insolvency proceedings is pending or which has opened such proceedings;
(b) an insolvency practitioner in territorial or secondary insolvency proceedings shall cooperate and communicate with
the court before which a request to open main insolvency proceedings is pending or which has opened such
proceedings; and
(c) an insolvency practitioner in territorial or secondary insolvency proceedings shall cooperate and communicate with
the court before which a request to open other territorial or secondary insolvency proceedings is pending or which
has opened such proceedings;
to the extent that such cooperation and communication are not incompatible with the rules applicable to each of the
proceedings and do not entail any conflict of interest.
2.
The cooperation referred to in paragraph 1 may be implemented by any appropriate means, such as those set out
in Article 42(3).

Article 44
Costs of cooperation and communication
The requirements laid down in Articles 42 and 43 shall not result in courts charging costs to each other for cooperation
and communication.

Article 45
Exercise of creditors' rights
1.

Any creditor may lodge its claim in the main insolvency proceedings and in any secondary insolvency proceedings.

2.
The insolvency practitioners in the main and any secondary insolvency proceedings shall lodge in other
proceedings claims which have already been lodged in the proceedings for which they were appointed, provided that the
interests of creditors in the latter proceedings are served by doing so, subject to the right of creditors to oppose such
lodgement or to withdraw the lodgement of their claims where the law applicable so provides.
3.
The insolvency practitioner in the main or secondary insolvency proceedings shall be entitled to participate in
other proceedings on the same basis as a creditor, in particular by attending creditors' meetings.

Article 46
Stay of the process of realisation of assets
1.
The court which opened the secondary insolvency proceedings shall stay the process of realisation of assets in
whole or in part on receipt of a request from the insolvency practitioner in the main insolvency proceedings. In such a
case, it may require the insolvency practitioner in the main insolvency proceedings to take any suitable measure to
guarantee the interests of the creditors in the secondary insolvency proceedings and of individual classes of creditors.
Such a request from the insolvency practitioner may be rejected only if it is manifestly of no interest to the creditors in
the main insolvency proceedings. Such a stay of the process of realisation of assets may be ordered for up to 3 months.
It may be continued or renewed for similar periods.
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The court referred to in paragraph 1 shall terminate the stay of the process of realisation of assets:

(a) at the request of the insolvency practitioner in the main insolvency proceedings;
(b) of its own motion, at the request of a creditor or at the request of the insolvency practitioner in the secondary
insolvency proceedings if that measure no longer appears justified, in particular, by the interests of creditors in the
main insolvency proceedings or in the secondary insolvency proceedings.
Article 47
Power of the insolvency practitioner to propose restructuring plans
1.
Where the law of the Member State where secondary insolvency proceedings have been opened allows for such
proceedings to be closed without liquidation by a restructuring plan, a composition or a comparable measure, the
insolvency practitioner in the main insolvency proceedings shall be empowered to propose such a measure in
accordance with the procedure of that Member State.
2.
Any restriction of creditors' rights arising from a measure referred to in paragraph 1 which is proposed in
secondary insolvency proceedings, such as a stay of payment or discharge of debt, shall have no effect in respect of
assets of a debtor that are not covered by those proceedings, without the consent of all the creditors having an interest.

Article 48
Impact of closure of insolvency proceedings
1.
Without prejudice to Article 49, the closure of insolvency proceedings shall not prevent the continuation of other
insolvency proceedings concerning the same debtor which are still open at that point in time.
2.
Where insolvency proceedings concerning a legal person or a company in the Member State of that person's or
company's registered office would entail the dissolution of the legal person or of the company, that legal person or
company shall not cease to exist until any other insolvency proceedings concerning the same debtor have been closed,
or the insolvency practitioner or practitioners in such proceedings have given consent to the dissolution.

Article 49
Assets remaining in the secondary insolvency proceedings
If, by the liquidation of assets in the secondary insolvency proceedings, it is possible to meet all claims allowed under
those proceedings, the insolvency practitioner appointed in those proceedings shall immediately transfer any assets
remaining to the insolvency practitioner in the main insolvency proceedings.

Article 50
Subsequent opening of the main insolvency proceedings
Where the proceedings referred to in Article 3(1) are opened following the opening of the proceedings referred to in
Article 3(2) in another Member State, Articles 41, 45, 46, 47 and 49 shall apply to those opened first, in so far as the
progress of those proceedings so permits.

Article 51
Conversion of secondary insolvency proceedings
1.
At the request of the insolvency practitioner in the main insolvency proceedings, the court of the Member State in
which secondary insolvency proceedings have been opened may order the conversion of the secondary insolvency
proceedings into another type of insolvency proceedings listed in Annex A, provided that the conditions for opening
that type of proceedings under national law are fulfilled and that that type of proceedings is the most appropriate as
regards the interests of the local creditors and coherence between the main and secondary insolvency proceedings.
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2.
When considering the request referred to in paragraph 1, the court may seek information from the insolvency
practitioners involved in both proceedings.

Article 52
Preservation measures
Where the court of a Member State which has jurisdiction pursuant to Article 3(1) appoints a temporary administrator
in order to ensure the preservation of a debtor's assets, that temporary administrator shall be empowered to request any
measures to secure and preserve any of the debtor's assets situated in another Member State, provided for under the law
of that Member State, for the period between the request for the opening of insolvency proceedings and the judgment
opening the proceedings.

CHAPTER IV
PROVISION OF INFORMATION FOR CREDITORS AND LODGEMENT OF THEIR CLAIMS

Article 53
Right to lodge claims
Any foreign creditor may lodge claims in insolvency proceedings by any means of communication, which are accepted
by the law of the State of the opening of proceedings. Representation by a lawyer or another legal professional shall not
be mandatory for the sole purpose of lodging of claims.

Article 54
Duty to inform creditors
1.
As soon as insolvency proceedings are opened in a Member State, the court of that State having jurisdiction or the
insolvency practitioner appointed by that court shall immediately inform the known foreign creditors.
2.
The information referred to in paragraph 1, provided by an individual notice, shall in particular include time
limits, the penalties laid down with regard to those time limits, the body or authority empowered to accept the
lodgement of claims and any other measures laid down. Such notice shall also indicate whether creditors whose claims
are preferential or secured in rem need to lodge their claims. The notice shall also include a copy of the standard form
for lodging of claims referred to in Article 55 or information on where that form is available.
3.
The information referred to in paragraphs 1 and 2 of this Article shall be provided using the standard notice form
to be established in accordance with Article 88. The form shall be published in the European e-Justice Portal and shall
bear the heading ‘Notice of insolvency proceedings’ in all the official languages of the institutions of the Union. It shall
be transmitted in the official language of the State of the opening of proceedings or, if there are several official
languages in that Member State, in the official language or one of the official languages of the place where insolvency
proceedings have been opened, or in another language which that State has indicated it can accept, in accordance with
Article 55(5), if it can be assumed that that language is easier to understand for the foreign creditors.
4.
In insolvency proceedings relating to an individual not exercising a business or professional activity, the use of the
standard form referred to in this Article shall not be obligatory if creditors are not required to lodge their claims in
order to have their claims taken into account in the proceedings.

Article 55
Procedure for lodging claims
1.
Any foreign creditor may lodge its claim using the standard claims form to be established in accordance with
Article 88. The form shall bear the heading ‘Lodgement of claims’ in all the official languages of the institutions of the
Union.
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The standard claims form referred to in paragraph 1 shall include the following information:

(a) the name, postal address, e-mail address, if any, personal identification number, if any, and bank details of the
foreign creditor referred to in paragraph 1;
(b) the amount of the claim, specifying the principal and, where applicable, interest and the date on which it arose and
the date on which it became due, if different;
(c) if interest is claimed, the interest rate, whether the interest is of a legal or contractual nature, the period of time for
which the interest is claimed and the capitalised amount of interest;
(d) if costs incurred in asserting the claim prior to the opening of proceedings are claimed, the amount and the details
of those costs;
(e) the nature of the claim;
(f) whether any preferential creditor status is claimed and the basis of such a claim;
(g) whether security in rem or a reservation of title is alleged in respect of the claim and if so, what assets are covered
by the security interest being invoked, the date on which the security was granted and, where the security has been
registered, the registration number; and
(h) whether any set-off is claimed and, if so, the amounts of the mutual claims existing on the date when insolvency
proceedings were opened, the date on which they arose and the amount net of set-off claimed.
The standard claims form shall be accompanied by copies of any supporting documents.
3.
The standard claims form shall indicate that the provision of information concerning the bank details and the
personal identification number of the creditor referred to in point (a) of paragraph 2 is not compulsory.
4.
When a creditor lodges its claim by means other than the standard form referred to in paragraph 1, the claim shall
contain the information referred to in paragraph 2.
5.
Claims may be lodged in any official language of the institutions of the Union. The court, the insolvency
practitioner or the debtor in possession may require the creditor to provide a translation in the official language of the
State of the opening of proceedings or, if there are several official languages in that Member State, in the official
language or one of the official languages of the place where insolvency proceedings have been opened, or in another
language which that Member State has indicated it can accept. Each Member State shall indicate whether it accepts any
official language of the institutions of the Union other than its own for the purpose of the lodging of claims.
6.
Claims shall be lodged within the period stipulated by the law of the State of the opening of proceedings. In the
case of a foreign creditor, that period shall not be less than 30 days following the publication of the opening of
insolvency proceedings in the insolvency register of the State of the opening of proceedings. Where a Member State
relies on Article 24(4), that period shall not be less than 30 days following a creditor having been informed pursuant to
Article 54.
7.
Where the court, the insolvency practitioner or the debtor in possession has doubts in relation to a claim lodged
in accordance with this Article, it shall give the creditor the opportunity to provide additional evidence on the existence
and the amount of the claim.

CHAPTER V
INSOLVENCY PROCEEDINGS OF MEMBERS OF A GROUP OF COMPANIES
SECTION 1

Cooperation and communication
Article 56
Cooperation and communication between insolvency practitioners
1.
Where insolvency proceedings relate to two or more members of a group of companies, an insolvency practitioner
appointed in proceedings concerning a member of the group shall cooperate with any insolvency practitioner appointed
in proceedings concerning another member of the same group to the extent that such cooperation is appropriate to
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facilitate the effective administration of those proceedings, is not incompatible with the rules applicable to such
proceedings and does not entail any conflict of interest. That cooperation may take any form, including the conclusion
of agreements or protocols.
2.

In implementing the cooperation set out in paragraph 1, insolvency practitioners shall:

(a) as soon as possible communicate to each other any information which may be relevant to the other proceedings,
provided appropriate arrangements are made to protect confidential information;
(b) consider whether possibilities exist for coordinating the administration and supervision of the affairs of the group
members which are subject to insolvency proceedings, and if so, coordinate such administration and supervision;
(c) consider whether possibilities exist for restructuring group members which are subject to insolvency proceedings
and, if so, coordinate with regard to the proposal and negotiation of a coordinated restructuring plan.
For the purposes of points (b) and (c), all or some of the insolvency practitioners referred to in paragraph 1 may agree
to grant additional powers to an insolvency practitioner appointed in one of the proceedings where such an agreement
is permitted by the rules applicable to each of the proceedings. They may also agree on the allocation of certain tasks
amongst them, where such allocation of tasks is permitted by the rules applicable to each of the proceedings.

Article 57
Cooperation and communication between courts
1.
Where insolvency proceedings relate to two or more members of a group of companies, a court which has opened
such proceedings shall cooperate with any other court before which a request to open proceedings concerning another
member of the same group is pending or which has opened such proceedings to the extent that such cooperation is
appropriate to facilitate the effective administration of the proceedings, is not incompatible with the rules applicable to
them and does not entail any conflict of interest. For that purpose, the courts may, where appropriate, appoint an
independent person or body to act on its instructions, provided that this is not incompatible with the rules applicable to
them.
2.
In implementing the cooperation set out in paragraph 1, courts, or any appointed person or body acting on their
behalf, as referred to in paragraph 1, may communicate directly with each other, or request information or assistance
directly from each other, provided that such communication respects the procedural rights of the parties to the
proceedings and the confidentiality of information.
3.
The cooperation referred to in paragraph 1 may be implemented by any means that the court considers
appropriate. It may, in particular, concern:
(a) coordination in the appointment of insolvency practitioners;
(b) communication of information by any means considered appropriate by the court;
(c) coordination of the administration and supervision of the assets and affairs of the members of the group;
(d) coordination of the conduct of hearings;
(e) coordination in the approval of protocols where necessary.

Article 58
Cooperation and communication between insolvency practitioners and courts
An insolvency practitioner appointed in insolvency proceedings concerning a member of a group of companies:
(a) shall cooperate and communicate with any court before which a request for the opening of proceedings in respect
of another member of the same group of companies is pending or which has opened such proceedings; and
(b) may request information from that court concerning the proceedings regarding the other member of the group or
request assistance concerning the proceedings in which he has been appointed;
to the extent that such cooperation and communication are appropriate to facilitate the effective administration of the
proceedings, do not entail any conflict of interest and are not incompatible with the rules applicable to them.

79

5.6.2015

EN

Official Journal of the European Union

L 141/49

Article 59
Costs of cooperation and communication in proceedings concerning members of a group of companies
The costs of the cooperation and communication provided for in Articles 56 to 60 incurred by an insolvency
practitioner or a court shall be regarded as costs and expenses incurred in the respective proceedings.

Article 60
Powers of the insolvency practitioner in proceedings concerning members of a group of companies
1.
An insolvency practitioner appointed in insolvency proceedings opened in respect of a member of a group of
companies may, to the extent appropriate to facilitate the effective administration of the proceedings:
(a) be heard in any of the proceedings opened in respect of any other member of the same group;
(b) request a stay of any measure related to the realisation of the assets in the proceedings opened with respect to any
other member of the same group, provided that:
(i)

a restructuring plan for all or some members of the group for which insolvency proceedings have been opened
has been proposed under point (c) of Article 56(2) and presents a reasonable chance of success;

(ii) such a stay is necessary in order to ensure the proper implementation of the restructuring plan;
(iii) the restructuring plan would be to the benefit of the creditors in the proceedings for which the stay is
requested; and
(iv) neither the insolvency proceedings in which the insolvency practitioner referred to in paragraph 1 of this
Article has been appointed nor the proceedings in respect of which the stay is requested are subject to
coordination under Section 2 of this Chapter;
(c) apply for the opening of group coordination proceedings in accordance with Article 61.
2.
The court having opened proceedings referred to in point (b) of paragraph 1 shall stay any measure related to the
realisation of the assets in the proceedings in whole or in part if it is satisfied that the conditions referred to in point (b)
of paragraph 1 are fulfilled.
Before ordering the stay, the court shall hear the insolvency practitioner appointed in the proceedings for which the stay
is requested. Such a stay may be ordered for any period, not exceeding 3 months, which the court considers appropriate
and which is compatible with the rules applicable to the proceedings.
The court ordering the stay may require the insolvency practitioner referred to in paragraph 1 to take any suitable
measure available under national law to guarantee the interests of the creditors in the proceedings.
The court may extend the duration of the stay by such further period or periods as it considers appropriate and which
are compatible with the rules applicable to the proceedings, provided that the conditions referred to in points (b)(ii)
to (iv) of paragraph 1 continue to be fulfilled and that the total duration of the stay (the initial period together with any
such extensions) does not exceed 6 months.
SECTION 2

Coordination
S u bsec ti on 1
Pro ce dure
Article 61
Request to open group coordination proceedings
1.
Group coordination proceedings may be requested before any court having jurisdiction over the insolvency
proceedings of a member of the group, by an insolvency practitioner appointed in insolvency proceedings opened in
relation to a member of the group.
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2.
The request referred to in paragraph 1 shall be made in accordance with the conditions provided for by the law
applicable to the proceedings in which the insolvency practitioner has been appointed.
3.

The request referred to in paragraph 1 shall be accompanied by:

(a) a proposal as to the person to be nominated as the group coordinator (‘the coordinator’), details of his or her
eligibility pursuant to Article 71, details of his or her qualifications and his or her written agreement to act as
coordinator;
(b) an outline of the proposed group coordination, and in particular the reasons why the conditions set out in
Article 63(1) are fulfilled;
(c) a list of the insolvency practitioners appointed in relation to the members of the group and, where relevant, the
courts and competent authorities involved in the insolvency proceedings of the members of the group;
(d) an outline of the estimated costs of the proposed group coordination and the estimation of the share of those costs
to be paid by each member of the group.
Article 62
Priority rule
Without prejudice to Article 66, where the opening of group coordination proceedings is requested before courts of
different Member States, any court other than the court first seised shall decline jurisdiction in favour of that court.

Article 63
Notice by the court seised
1.
The court seised of a request to open group coordination proceedings shall give notice as soon as possible of the
request for the opening of group coordination proceedings and of the proposed coordinator to the insolvency practi
tioners appointed in relation to the members of the group as indicated in the request referred to in point (c) of
Article 61(3), if it is satisfied that:
(a) the opening of such proceedings is appropriate to facilitate the effective administration of the insolvency
proceedings relating to the different group members;
(b) no creditor of any group member expected to participate in the proceedings is likely to be financially disadvantaged
by the inclusion of that member in such proceedings; and
(c) the proposed coordinator fulfils the requirements laid down in Article 71.
2.
The notice referred to in paragraph 1 of this Article shall list the elements referred to in points (a) to (d) of
Article 61(3).
3.

The notice referred to in paragraph 1 shall be sent by registered letter, attested by an acknowledgment of receipt.

4.

The court seised shall give the insolvency practitioners involved the opportunity to be heard.

Article 64
Objections by insolvency practitioners
1.

An insolvency practitioner appointed in respect of any group member may object to:

(a) the inclusion within group coordination proceedings of the insolvency proceedings in respect of which it has been
appointed; or
(b) the person proposed as a coordinator.
2.
Objections pursuant to paragraph 1 of this Article shall be lodged with the court referred to in Article 63 within
30 days of receipt of notice of the request for the opening of group coordination proceedings by the insolvency
practitioner referred to in paragraph 1 of this Article.
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The objection may be made by means of the standard form established in accordance with Article 88.
3.
Prior to taking the decision to participate or not to participate in the coordination in accordance with point (a) of
paragraph 1, an insolvency practitioner shall obtain any approval which may be required under the law of the State of
the opening of proceedings for which it has been appointed.

Article 65
Consequences of objection to the inclusion in group coordination
1.
Where an insolvency practitioner has objected to the inclusion of the proceedings in respect of which it has been
appointed in group coordination proceedings, those proceedings shall not be included in the group coordination
proceedings.
2.
The powers of the court referred to in Article 68 or of the coordinator arising from those proceedings shall have
no effect as regards that member, and shall entail no costs for that member.

Article 66
Choice of court for group coordination proceedings
1.
Where at least two-thirds of all insolvency practitioners appointed in insolvency proceedings of the members of
the group have agreed that a court of another Member State having jurisdiction is the most appropriate court for the
opening of group coordination proceedings, that court shall have exclusive jurisdiction.
2.
The choice of court shall be made by joint agreement in writing or evidenced in writing. It may be made until
such time as group coordination proceedings have been opened in accordance with Article 68.
3.

Any court other than the court seised under paragraph 1 shall decline jurisdiction in favour of that court.

4.
The request for the opening of group coordination proceedings shall be submitted to the court agreed in
accordance with Article 61.

Article 67
Consequences of objections to the proposed coordinator
Where objections to the person proposed as coordinator have been received from an insolvency practitioner which does
not also object to the inclusion in the group coordination proceedings of the member in respect of which it has been
appointed, the court may refrain from appointing that person and invite the objecting insolvency practitioner to submit
a new request in accordance with Article 61(3).

Article 68
Decision to open group coordination proceedings
1.
After the period referred to in Article 64(2) has elapsed, the court may open group coordination proceedings
where it is satisfied that the conditions of Article 63(1) are met. In such a case, the court shall:
(a) appoint a coordinator;
(b) decide on the outline of the coordination; and
(c) decide on the estimation of costs and the share to be paid by the group members.
2.
The decision opening group coordination proceedings shall be brought to the notice of the participating
insolvency practitioners and of the coordinator.

82

L 141/52

EN

Official Journal of the European Union

5.6.2015

Article 69
Subsequent opt-in by insolvency practitioners
1.
In accordance with its national law, any insolvency practitioner may request, after the court decision referred to in
Article 68, the inclusion of the proceedings in respect of which it has been appointed, where:
(a) there has been an objection to the inclusion of the insolvency proceedings within the group coordination
proceedings; or
(b) insolvency proceedings with respect to a member of the group have been opened after the court has opened group
coordination proceedings.
2.
Without prejudice to paragraph 4, the coordinator may accede to such a request, after consulting the insolvency
practitioners involved, where
(a) he or she is satisfied that, taking into account the stage that the group coordination proceedings has reached at the
time of the request, the criteria set out in points (a) and (b) of Article 63(1) are met; or
(b) all insolvency practitioners involved agree, subject to the conditions in their national law.
3.
The coordinator shall inform the court and the participating insolvency practitioners of his or her decision
pursuant to paragraph 2 and of the reasons on which it is based.
4.
Any participating insolvency practitioner or any insolvency practitioner whose request for inclusion in the group
coordination proceedings has been rejected may challenge the decision referred to in paragraph 2 in accordance with the
procedure set out under the law of the Member State in which the group coordination proceedings have been opened.

Article 70
Recommendations and group coordination plan
1.
When conducting their insolvency proceedings, insolvency practitioners shall consider the recommendations of
the coordinator and the content of the group coordination plan referred to in Article 72(1).
2.
An insolvency practitioner shall not be obliged to follow in whole or in part the coordinator's recommendations
or the group coordination plan.
If it does not follow the coordinator's recommendations or the group coordination plan, it shall give reasons for not
doing so to the persons or bodies that it is to report to under its national law, and to the coordinator.
S u bsec ti on 2
G e n e ra l p rovisio ns
Article 71
The coordinator
1.

The coordinator shall be a person eligible under the law of a Member State to act as an insolvency practitioner.

2.
The coordinator shall not be one of the insolvency practitioners appointed to act in respect of any of the group
members, and shall have no conflict of interest in respect of the group members, their creditors and the insolvency
practitioners appointed in respect of any of the group members.

Article 72
Tasks and rights of the coordinator
1.

The coordinator shall:

(a) identify and outline recommendations for the coordinated conduct of the insolvency proceedings;
(b) propose a group coordination plan that identifies, describes and recommends a comprehensive set of measures
appropriate to an integrated approach to the resolution of the group members' insolvencies. In particular, the plan
may contain proposals for:
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the measures to be taken in order to re-establish the economic performance and the financial soundness of the
group or any part of it;

(ii) the settlement of intra-group disputes as regards intra-group transactions and avoidance actions;
(iii) agreements between the insolvency practitioners of the insolvent group members.
2.

The coordinator may also:

(a) be heard and participate, in particular by attending creditors' meetings, in any of the proceedings opened in respect
of any member of the group;
(b) mediate any dispute arising between two or more insolvency practitioners of group members;
(c) present and explain his or her group coordination plan to the persons or bodies that he or she is to report to under
his or her national law;
(d) request information from any insolvency practitioner in respect of any member of the group where that information
is or might be of use when identifying and outlining strategies and measures in order to coordinate the proceedings;
and
(e) request a stay for a period of up to 6 months of the proceedings opened in respect of any member of the group,
provided that such a stay is necessary in order to ensure the proper implementation of the plan and would be to the
benefit of the creditors in the proceedings for which the stay is requested; or request the lifting of any existing stay.
Such a request shall be made to the court that opened the proceedings for which a stay is requested.
3.
The plan referred to in point (b) of paragraph 1 shall not include recommendations as to any consolidation of
proceedings or insolvency estates.
4.
The coordinator's tasks and rights as defined under this Article shall not extend to any member of the group not
participating in group coordination proceedings.
5.

The coordinator shall perform his or her duties impartially and with due care.

6.
Where the coordinator considers that the fulfilment of his or her tasks requires a significant increase in the costs
compared to the cost estimate referred to in point (d) of Article 61(3), and in any case, where the costs exceed 10 % of
the estimated costs, the coordinator shall:
(a) inform without delay the participating insolvency practitioners; and
(b) seek the prior approval of the court opening group coordination proceedings.

Article 73
Languages
1.
The coordinator shall communicate with the insolvency practitioner of a participating group member in the
language agreed with the insolvency practitioner or, in the absence of an agreement, in the official language or one of
the official languages of the institutions of the Union, and of the court which opened the proceedings in respect of that
group member.
2.

The coordinator shall communicate with a court in the official language applicable to that court.

Article 74
Cooperation between insolvency practitioners and the coordinator
1.
Insolvency practitioners appointed in relation to members of a group and the coordinator shall cooperate with
each other to the extent that such cooperation is not incompatible with the rules applicable to the respective
proceedings.
2.
In particular, insolvency practitioners shall communicate any information that is relevant for the coordinator to
perform his or her tasks.
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Article 75
Revocation of the appointment of the coordinator
The court shall revoke the appointment of the coordinator of its own motion or at the request of the insolvency
practitioner of a participating group member where:
(a) the coordinator acts to the detriment of the creditors of a participating group member; or
(b) the coordinator fails to comply with his or her obligations under this Chapter.
Article 76
Debtor in possession
The provisions applicable, under this Chapter, to the insolvency practitioner shall also apply, where appropriate, to the
debtor in possession.
Article 77
Costs and distribution
1.
The remuneration for the coordinator shall be adequate, proportionate to the tasks fulfilled and reflect reasonable
expenses.
2.
On having completed his or her tasks, the coordinator shall establish the final statement of costs and the share to
be paid by each member, and submit this statement to each participating insolvency practitioner and to the court
opening coordination proceedings.
3.
In the absence of objections by the insolvency practitioners within 30 days of receipt of the statement referred to
in paragraph 2, the costs and the share to be paid by each member shall be deemed to be agreed. The statement shall be
submitted to the court opening coordination proceedings for confirmation.
4.
In the event of an objection, the court that opened the group coordination proceedings shall, upon the application
of the coordinator or any participating insolvency practitioner, decide on the costs and the share to be paid by each
member in accordance with the criteria set out in paragraph 1 of this Article, and taking into account the estimation of
costs referred to in Article 68(1) and, where applicable, Article 72(6).
5.
Any participating insolvency practitioner may challenge the decision referred to in paragraph 4 in accordance with
the procedure set out under the law of the Member State where group coordination proceedings have been opened.
CHAPTER VI
DATA PROTECTION

Article 78
Data protection
1.
National rules implementing Directive 95/46/EC shall apply to the processing of personal data carried out in the
Member States pursuant to this Regulation, provided that processing operations referred to in Article 3(2) of Directive
95/46/EC are not concerned.
2.
Regulation (EC) No 45/2001 shall apply to the processing of personal data carried out by the Commission
pursuant to this Regulation.
Article 79
Responsibilities of Member States regarding the processing of personal data in national insolvency registers
1.
Each Member State shall communicate to the Commission the name of the natural or legal person, public
authority, agency or any other body designated by national law to exercise the functions of controller in accordance
with point (d) of Article 2 of Directive 95/46/EC, with a view to its publication on the European e-Justice Portal.
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2.
Member States shall ensure that the technical measures for ensuring the security of personal data processed in their
national insolvency registers referred to in Article 24 are implemented.
3.
Member States shall be responsible for verifying that the controller, designated by national law in accordance with
point (d) of Article 2 of Directive 95/46/EC, ensures compliance with the principles of data quality, in particular the
accuracy and the updating of data stored in national insolvency registers.
4.
Member States shall be responsible, in accordance with Directive 95/46/EC, for the collection and storage of data
in national databases and for decisions taken to make such data available in the interconnected register that can be
consulted via the European e-Justice Portal.
5.
As part of the information that should be provided to data subjects to enable them to exercise their rights, and in
particular the right to the erasure of data, Member States shall inform data subjects of the accessibility period set for
personal data stored in insolvency registers.

Article 80
Responsibilities of the Commission in connection with the processing of personal data
1.
The Commission shall exercise the responsibilities of controller pursuant to Article 2(d) of Regulation (EC)
No 45/2001 in accordance with its respective responsibilities defined in this Article.
2.
The Commission shall define the necessary policies and apply the necessary technical solutions to fulfil its respon
sibilities within the scope of the function of controller.
3.
The Commission shall implement the technical measures required to ensure the security of personal data while in
transit, in particular the confidentiality and integrity of any transmission to and from the European e-Justice Portal.
4.
The obligations of the Commission shall not affect the responsibilities of the Member States and other bodies for
the content and operation of the interconnected national databases run by them.

Article 81
Information obligations
Without prejudice to the information to be given to data subjects in accordance with Articles 11 and 12 of Regulation
(EC) No 45/2001, the Commission shall inform data subjects, by means of publication through the European e-Justice
Portal, about its role in the processing of data and the purposes for which those data will be processed.

Article 82
Storage of personal data
As regards information from interconnected national databases, no personal data relating to data subjects shall be stored
in the European e-Justice Portal. All such data shall be stored in the national databases operated by the Member States or
other bodies.

Article 83
Access to personal data via the European e-Justice Portal
Personal data stored in the national insolvency registers referred to in Article 24 shall be accessible via the European
e-Justice Portal for as long as they remain accessible under national law.
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CHAPTER VII
TRANSITIONAL AND FINAL PROVISIONS

Article 84
Applicability in time
1.
The provisions of this Regulation shall apply only to insolvency proceedings opened after 26 June 2017. Acts
committed by a debtor before that date shall continue to be governed by the law which was applicable to them at the
time they were committed.
2.
Notwithstanding Article 91 of this Regulation, Regulation (EC) No 1346/2000 shall continue to apply to
insolvency proceedings which fall within the scope of that Regulation and which have been opened before 26 June
2017.

Article 85
Relationship to Conventions
1.
This Regulation replaces, in respect of the matters referred to therein, and as regards relations between Member
States, the Conventions concluded between two or more Member States, in particular:
(a)

the Convention between Belgium and France on Jurisdiction and the Validity and Enforcement of Judgments,
Arbitration Awards and Authentic Instruments, signed at Paris on 8 July 1899;

(b) the Convention between Belgium and Austria on Bankruptcy, Winding-up, Arrangements, Compositions and
Suspension of Payments (with Additional Protocol of 13 June 1973), signed at Brussels on 16 July 1969;
(c)

the Convention between Belgium and the Netherlands on Territorial Jurisdiction, Bankruptcy and the Validity and
Enforcement of Judgments, Arbitration Awards and Authentic Instruments, signed at Brussels on 28 March 1925;

(d) the Treaty between Germany and Austria on Bankruptcy, Winding-up, Arrangements and Compositions, signed at
Vienna on 25 May 1979;
(e)

the Convention between France and Austria on Jurisdiction, Recognition and Enforcement of Judgments on
Bankruptcy, signed at Vienna on 27 February 1979;

(f)

the Convention between France and Italy on the Enforcement of Judgments in Civil and Commercial Matters,
signed at Rome on 3 June 1930;

(g) the Convention between Italy and Austria on Bankruptcy, Winding-up, Arrangements and Compositions, signed at
Rome on 12 July 1977;
(h) the Convention between the Kingdom of the Netherlands and the Federal Republic of Germany on the Mutual
Recognition and Enforcement of Judgments and other Enforceable Instruments in Civil and Commercial Matters,
signed at The Hague on 30 August 1962;
(i)

the Convention between the United Kingdom and the Kingdom of Belgium providing for the Reciprocal
Enforcement of Judgments in Civil and Commercial Matters, with Protocol, signed at Brussels on 2 May 1934;

(j)

the Convention between Denmark, Finland, Norway, Sweden and Iceland on Bankruptcy, signed at Copenhagen on
7 November 1933;

(k) the European Convention on Certain International Aspects of Bankruptcy, signed at Istanbul on 5 June 1990;
(l)

the Convention between the Federative People's Republic of Yugoslavia and the Kingdom of Greece on the Mutual
Recognition and Enforcement of Judgments, signed at Athens on 18 June 1959;

(m) the Agreement between the Federative People's Republic of Yugoslavia and the Republic of Austria on the Mutual
Recognition and Enforcement of Arbitral Awards and Arbitral Settlements in Commercial Matters, signed at
Belgrade on 18 March 1960;
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(n) the Convention between the Federative People's Republic of Yugoslavia and the Italian Republic on Mutual Judicial
Cooperation in Civil and Administrative Matters, signed at Rome on 3 December 1960;
(o) the Agreement between the Socialist Federative Republic of Yugoslavia and the Kingdom of Belgium on Judicial
Cooperation in Civil and Commercial Matters, signed at Belgrade on 24 September 1971;
(p) the Convention between the Governments of Yugoslavia and France on the Recognition and Enforcement of
Judgments in Civil and Commercial Matters, signed at Paris on 18 May 1971;
(q) the Agreement between the Czechoslovak Socialist Republic and the Hellenic Republic on Legal Aid in Civil and
Criminal Matters, signed at Athens on 22 October 1980, still in force between the Czech Republic and Greece;
(r)

the Agreement between the Czechoslovak Socialist Republic and the Republic of Cyprus on Legal Aid in Civil and
Criminal Matters, signed at Nicosia on 23 April 1982, still in force between the Czech Republic and Cyprus;

(s)

the Treaty between the Government of the Czechoslovak Socialist Republic and the Government of the Republic of
France on Legal Aid and the Recognition and Enforcement of Judgments in Civil, Family and Commercial Matters,
signed at Paris on 10 May 1984, still in force between the Czech Republic and France;

(t)

the Treaty between the Czechoslovak Socialist Republic and the Italian Republic on Legal Aid in Civil and Criminal
Matters, signed at Prague on 6 December 1985, still in force between the Czech Republic and Italy;

(u) the Agreement between the Republic of Latvia, the Republic of Estonia and the Republic of Lithuania on Legal
Assistance and Legal Relationships, signed at Tallinn on 11 November 1992;
(v) the Agreement between Estonia and Poland on Granting Legal Aid and Legal Relations on Civil, Labour and
Criminal Matters, signed at Tallinn on 27 November 1998;
(w) the Agreement between the Republic of Lithuania and the Republic of Poland on Legal Assistance and Legal
Relations in Civil, Family, Labour and Criminal Matters, signed at Warsaw on 26 January 1993;
(x) the Convention between the Socialist Republic of Romania and the Hellenic Republic on legal assistance in civil
and criminal matters and its Protocol, signed at Bucharest on 19 October 1972;
(y) the Convention between the Socialist Republic of Romania and the French Republic on legal assistance in civil and
commercial matters, signed at Paris on 5 November 1974;
(z) the Agreement between the People's Republic of Bulgaria and the Hellenic Republic on Legal Assistance in Civil and
Criminal Matters, signed at Athens on 10 April 1976;
(aa) the Agreement between the People's Republic of Bulgaria and the Republic of Cyprus on Legal Assistance in Civil
and Criminal Matters, signed at Nicosia on 29 April 1983;
(ab) the Agreement between the Government of the People's Republic of Bulgaria and the Government of the French
Republic on Mutual Legal Assistance in Civil Matters, signed at Sofia on 18 January 1989;
(ac) the Treaty between Romania and the Czech Republic on judicial assistance in civil matters, signed at Bucharest on
11 July 1994;
(ad) the Treaty between Romania and the Republic of Poland on legal assistance and legal relations in civil cases, signed
at Bucharest on 15 May 1999.
2.
The Conventions referred to in paragraph 1 shall continue to have effect with regard to proceedings opened before
the entry into force of Regulation (EC) No 1346/2000.
3.

This Regulation shall not apply:

(a) in any Member State, to the extent that it is irreconcilable with the obligations arising in relation to bankruptcy
from a convention concluded by that Member State with one or more third countries before the entry into force of
Regulation (EC) No 1346/2000;
(b) in the United Kingdom of Great Britain and Northern Ireland, to the extent that is irreconcilable with the obligations
arising in relation to bankruptcy and the winding-up of insolvent companies from any arrangements with the
Commonwealth existing at the time Regulation (EC) No 1346/2000 entered into force.
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Article 86
Information on national and Union insolvency law
1.
The Member States shall provide, within the framework of the European Judicial Network in civil and commercial
matters established by Council Decision 2001/470/EC (1), and with a view to making the information available to the
public, a short description of their national legislation and procedures relating to insolvency, in particular relating to the
matters listed in Article 7(2).
2.

The Member States shall update the information referred to in paragraph 1 regularly.

3.

The Commission shall make information concerning this Regulation available to the public.

Article 87
Establishment of the interconnection of registers
The Commission shall adopt implementing acts establishing the interconnection of insolvency registers as referred to in
Article 25. Those implementing acts shall be adopted in accordance with the examination procedure referred to in
Article 89(3).

Article 88
Establishment and subsequent amendment of standard forms
The Commission shall adopt implementing acts establishing and, where necessary, amending the forms referred to in
Article 27(4), Articles 54 and 55 and Article 64(2). Those implementing acts shall be adopted in accordance with the
advisory procedure referred to in Article 89(2).

Article 89
Committee procedure
1.
The Commission shall be assisted by a committee. That committee shall be a committee within the meaning of
Regulation (EU) No 182/2011.
2.

Where reference is made to this paragraph, Article 4 of Regulation (EU) No 182/2011 shall apply.

3.

Where reference is made to this paragraph, Article 5 of Regulation (EU) No 182/2011 shall apply.

Article 90
Review clause
1.
No later than 27 June 2027, and every 5 years thereafter, the Commission shall present to the European
Parliament, the Council and the European Economic and Social Committee a report on the application of this
Regulation. The report shall be accompanied where necessary by a proposal for adaptation of this Regulation.
2.
No later than 27 June 2022, the Commission shall present to the European Parliament, the Council and the
European Economic and Social Committee a report on the application of the group coordination proceedings. The
report shall be accompanied where necessary by a proposal for adaptation of this Regulation.
3.
No later than 1 January 2016, the Commission shall submit to the European Parliament, the Council and the
European Economic and Social Committee a study on the cross-border issues in the area of directors' liability and
disqualifications.
4.
No later than 27 June 2020, the Commission shall submit to the European Parliament, the Council and the
European Economic and Social Committee a study on the issue of abusive forum shopping.
(1) Council Decision 2001/470/EC of 28 May 2001 establishing a European Judicial Network in civil and commercial matters (OJ L 174,
27.6.2001, p. 25).
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Article 91
Repeal
Regulation (EC) No 1346/2000 is repealed.
References to the repealed Regulation shall be construed as references to this Regulation and shall be read in accordance
with the correlation table set out in Annex D to this Regulation.
Article 92
Entry into force
This Regulation shall enter into force on the twentieth day following that of its publication in the Official Journal of the
European Union.
It shall apply from 26 June 2017, with the exception of:
(a) Article 86, which shall apply from 26 June 2016;
(b) Article 24(1), which shall apply from 26 June 2018; and
(c) Article 25, which shall apply from 26 June 2019.

This Regulation shall be binding in its entirety and directly applicable in the Member States in
accordance with the Treaties.
Done at Strasbourg, 20 May 2015.
For the European Parliament

For the Council

The President

The President

M. SCHULZ

Z. KALNIŅA-LUKAŠEVICA
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ANNEX A
Insolvency proceedings referred to in point (4) of Article 2
BELGIQUE/BELGIË

— Het faillissement/La faillite,
— De gerechtelijke reorganisatie door een collectief akkoord/La réorganisation judiciaire par accord collectif,
— De gerechtelijke reorganisatie door een minnelijk akkoord/La réorganisation judiciaire par accord amiable,
— De gerechtelijke reorganisatie door overdracht onder gerechtelijk gezag/La réorganisation judiciaire par transfert sous
autorité de justice,
— De collectieve schuldenregeling/Le règlement collectif de dettes,
— De vrijwillige vereffening/La liquidation volontaire,
— De gerechtelijke vereffening/La liquidation judiciaire,
— De voorlopige ontneming van beheer, bepaald in artikel 8 van de faillissementswet/Le dessaisissement provisoire, visé
à l'article 8 de la loi sur les faillites,
БЪЛГАРИЯ

— Производство по несъстоятелност,
ČESKÁ REPUBLIKA

— Konkurs,
— Reorganizace,
— Oddlužení,
DEUTSCHLAND

— Das Konkursverfahren,
— Das gerichtliche Vergleichsverfahren,
— Das Gesamtvollstreckungsverfahren,
— Das Insolvenzverfahren,
EESTI

— Pankrotimenetlus,
— Võlgade ümberkujundamise menetlus,
ÉIRE/IRELAND

— Compulsory winding-up by the court,
— Bankruptcy,
— The administration in bankruptcy of the estate of persons dying insolvent,
— Winding-up in bankruptcy of partnerships,
— Creditors' voluntary winding-up (with confirmation of a court),
— Arrangements under the control of the court which involve the vesting of all or part of the property of the debtor
in the Official Assignee for realisation and distribution,
— Examinership,
— Debt Relief Notice,
— Debt Settlement Arrangement,
— Personal Insolvency Arrangement,
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ΕΛΛΑΔΑ

— Η πτώχευση,
— Η ειδική εκκαθάριση εν λειτουργία,
— Σχέδιο αναδιοργάνωσης,
— Απλοποιημένη διαδικασία επί πτωχεύσεων μικρού αντικειμένου,
— Διαδικασία Εξυγίανσης,
ESPAÑA

— Concurso,
— Procedimiento de homologación de acuerdos de refinanciación,
— Procedimiento de acuerdos extrajudiciales de pago,
— Procedimiento de negociación pública para la consecución de acuerdos de refinanciación colectivos, acuerdos de
refinanciación homologados y propuestas anticipadas de convenio,
FRANCE

— Sauvegarde,
— Sauvegarde accélérée,
— Sauvegarde financière accélérée,
— Redressement judiciaire,
— Liquidation judiciaire,
HRVATSKA

— Stečajni postupak,
ITALIA

— Fallimento,
— Concordato preventivo,
— Liquidazione coatta amministrativa,
— Amministrazione straordinaria,
— Accordi di ristrutturazione,
— Procedure di composizione della crisi da sovraindebitamento del consumatore (accordo o piano),
— Liquidazione dei beni,
ΚΥΠΡΟΣ

— Υποχρεωτική εκκαθάριση από το Δικαστήριο,
— Εκούσια εκκαθάριση από μέλη,
— Εκούσια εκκαθάριση από πιστωτές
— Εκκαθάριση με την εποπτεία του Δικαστηρίου,
— Διάταγμα Παραλαβής και πτώχευσης κατόπιν Δικαστικού Διατάγματος,
— Διαχείριση της περιουσίας προσώπων που απεβίωσαν αφερέγγυα,
LATVIJA

— Tiesiskās aizsardzības process,
— Juridiskās personas maksātnespējas process,
— Fiziskās personas maksātnespējas process,
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LIETUVA

— Įmonės restruktūrizavimo byla,
— Įmonės bankroto byla,
— Įmonės bankroto procesas ne teismo tvarka,
— Fizinio asmens bankroto procesas,
LUXEMBOURG

— Faillite,
— Gestion contrôlée,
— Concordat préventif de faillite (par abandon d'actif),
— Régime spécial de liquidation du notariat,
— Procédure de règlement collectif des dettes dans le cadre du surendettement,
MAGYARORSZÁG

— Csődeljárás,
— Felszámolási eljárás,
MALTA

— Xoljiment,
— Amministrazzjoni,
— Stralċ volontarju mill-membri jew mill-kredituri,
— Stralċ mill-Qorti,
— Falliment f'każ ta' kummerċjant,
— Proċedura biex kumpanija tirkupra,
NEDERLAND

— Het faillissement,
— De surséance van betaling,
— De schuldsaneringsregeling natuurlijke personen,
ÖSTERREICH

— Das Konkursverfahren (Insolvenzverfahren),
— Das Sanierungsverfahren ohne Eigenverwaltung (Insolvenzverfahren),
— Das Sanierungsverfahren mit Eigenverwaltung (Insolvenzverfahren),
— Das Schuldenregulierungsverfahren,
— Das Abschöpfungsverfahren,
— Das Ausgleichsverfahren,
POLSKA

— Postępowanie naprawcze,
— Upadłość obejmująca likwidację,
— Upadłość z możliwością zawarcia układu,
PORTUGAL

— Processo de insolvência,
— Processo especial de revitalização,
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ROMÂNIA

— Procedura insolvenței,
— Reorganizarea judiciară,
— Procedura falimentului,
— Concordatul preventiv,
SLOVENIJA

— Postopek preventivnega prestrukturiranja,
— Postopek prisilne poravnave,
— Postopek poenostavljene prisilne poravnave,
— Stečajni postopek: stečajni postopek nad pravno osebo, postopek osebnega stečaja and postopek stečaja zapuščine,
SLOVENSKO

— Konkurzné konanie,
— Reštrukturalizačné konanie,
— Oddlženie,
SUOMI/FINLAND

— Konkurssi/konkurs,
— Yrityssaneeraus/företagssanering,
— Yksityishenkilön velkajärjestely/skuldsanering för privatpersoner,
SVERIGE

— Konkurs,
— Företagsrekonstruktion,
— Skuldsanering,
UNITED KINGDOM

— Winding-up by or subject to the supervision of the court,
— Creditors' voluntary winding-up (with confirmation by the court),
— Administration, including appointments made by filing prescribed documents with the court,
— Voluntary arrangements under insolvency legislation,
— Bankruptcy or sequestration.
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ANNEX B
Insolvency practitioners referred to in point (5) of Article 2
BELGIQUE/BELGIË

— De curator/Le curateur,
— De gedelegeerd rechter/Le juge-délégué,
— De gerechtsmandataris/Le mandataire de justice,
— De schuldbemiddelaar/Le médiateur de dettes,
— De vereffenaar/Le liquidateur,
— De voorlopige bewindvoerder/L'administrateur provisoire,
БЪЛГАРИЯ

— Назначен предварително временен синдик,
— Временен синдик,
— (Постоянен) синдик,
— Служебен синдик,
ČESKÁ REPUBLIKA

— Insolvenční správce,
— Předběžný insolvenční správce,
— Oddělený insolvenční správce,
— Zvláštní insolvenční správce,
— Zástupce insolvenčního správce,
DEUTSCHLAND

— Konkursverwalter,
— Vergleichsverwalter,
— Sachwalter (nach der Vergleichsordnung),
— Verwalter,
— Insolvenzverwalter,
— Sachwalter (nach der Insolvenzordnung),
— Treuhänder,
— Vorläufiger Insolvenzverwalter,
— Vorläufiger Sachwalter,
EESTI

— Pankrotihaldur,
— Ajutine pankrotihaldur,
— Usaldusisik,
ÉIRE/IRELAND

— Liquidator,
— Official Assignee,
— Trustee in bankruptcy,
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— Provisional Liquidator,
— Examiner,
— Personal Insolvency Practitioner,
— Insolvency Service,
ΕΛΛΑΔΑ

— Ο σύνδικος,
— Ο εισηγητής,
— Η επιτροπή των πιστωτών,
— Ο ειδικός εκκαθαριστής,
ESPAÑA

— Administrador concursal,
— Mediador concursal,
FRANCE

— Mandataire judiciaire,
— Liquidateur,
— Administrateur judiciaire,
— Commissaire à l'exécution du plan,
HRVATSKA

— Stečajni upravitelj,
— Privremeni stečajni upravitelj,
— Stečajni povjerenik,
— Povjerenik,
ITALIA

— Curatore,
— Commissario giudiziale,
— Commissario straordinario,
— Commissario liquidatore,
— Liquidatore giudiziale,
— Professionista nominato dal Tribunale,
— Organismo di composizione della crisi nella procedura di composizione della crisi da sovraindebitamento del
consumatore,
— Liquidatore,
ΚΥΠΡΟΣ

— Εκκαθαριστής και Προσωρινός Εκκαθαριστής,
— Επίσημος Παραλήπτης,
— Διαχειριστής της Πτώχευσης,
LATVIJA

— Maksātnespējas procesa administrators,
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LIETUVA

— Bankroto administratorius,
— Restruktūrizavimo administratorius,
LUXEMBOURG

— Le curateur,
— Le commissaire,
— Le liquidateur,
— Le conseil de gérance de la section d'assainissement du notariat,
— Le liquidateur dans le cadre du surendettement,
MAGYARORSZÁG

— Vagyonfelügyelő,
— Felszámoló,
MALTA

— Amministratur Proviżorju,
— Riċevitur Uffiċjali,
— Stralċjarju,
— Manager Speċjali,
— Kuraturi f'każ ta' proċeduri ta' falliment,
— Kontrolur Speċjali,
NEDERLAND

— De curator in het faillissement,
— De bewindvoerder in de surséance van betaling,
— De bewindvoerder in de schuldsaneringsregeling natuurlijke personen,
ÖSTERREICH

— Masseverwalter,
— Sanierungsverwalter,
— Ausgleichsverwalter,
— Besonderer Verwalter,
— Einstweiliger Verwalter,
— Sachwalter,
— Treuhänder,
— Insolvenzgericht,
— Konkursgericht,
POLSKA

— Syndyk,
— Nadzorca sądowy,
— Zarządca,
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PORTUGAL

— Administrador da insolvência,
— Administrador judicial provisório,
ROMÂNIA

— Practician în insolvență,
— Administrator concordatar,
— Administrator judiciar,
— Lichidator judiciar,
SLOVENIJA

— Upravitelj,
SLOVENSKO

— Predbežný správca,
— Správca,
SUOMI/FINLAND

— Pesänhoitaja/boförvaltare,
— Selvittäjä/utredare,
SVERIGE

— Förvaltare,
— Rekonstruktör,
UNITED KINGDOM

— Liquidator,
— Supervisor of a voluntary arrangement,
— Administrator,
— Official Receiver,
— Trustee,
— Provisional Liquidator,
— Interim Receiver,
— Judicial factor.
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ANNEX C
Repealed Regulation with list of the successive amendments thereto

Council Regulation (EC) No 1346/2000
(OJ L 160, 30.6.2000, p. 1)
Council Regulation (EC) No 603/2005
(OJ L 100, 20.4.2005, p. 1)
Council Regulation (EC) No 694/2006
(OJ L 121, 6.5.2006, p. 1)
Council Regulation (EC) No 1791/2006
(OJ L 363, 20.12.2006, p. 1)
Council Regulation (EC) No 681/2007
(OJ L 159, 20.6.2007, p. 1)
Council Regulation (EC) No 788/2008
(OJ L 213, 8.8.2008, p. 1)
Implementing Regulation of the Council (EU) No 210/2010
(OJ L 65, 13.3.2010, p. 1)
Council Implementing Regulation (EU) No 583/2011
(OJ L 160, 18.6.2011, p. 52)
Council Regulation (EU) No 517/2013
(OJ L 158, 10.6.2013, p. 1)
Council Implementing Regulation (EU) No 663/2014
(OJ L 179, 19.6.2014, p. 4)
Act concerning the conditions of accession of the Czech Republic, the Republic of Estonia, the Republic of Cyprus, the
Republic of Latvia, the Republic of Lithuania, the Republic of Hungary, the Republic of Malta, the Republic of Poland,
the Republic of Slovenia and the Slovak Republic and the adjustments to the Treaties on which the European Union is
founded
(OJ L 236, 23.9.2003, p. 33)
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Correlation table
Regulation (EC) No 1346/2000

This Regulation

Article 1

Article 1

Article 2, introductory words

Article 2, introductory words

Article 2, point (a)

Article 2, point (4)

Article 2, point (b)

Article 2, point (5)

Article 2, point (c)

—

Article 2, point (d)

Article 2, point (6)

Article 2, point (e)

Article 2, point (7)

Article 2, point (f)

Article 2, point (8)

Article 2, point (g), introductory words

Article 2, point (9), introductory words

Article 2, point (g), first indent

Article 2, point (9)(vii)

Article 2, point (g), second indent

Article 2, point (9)(iv)

Article 2, point (g), third indent

Article 2, point (9)(viii)

Article 2, point (h)

Article 2, point 10

—

Article 2, points (1) to (3) and (11) to (13)

—

Article 2, point (9)(i) to (iii), (v), (vi)

Article 3

Article 3

—

Article 4

—

Article 5

—

Article 6

Article 4

Article 7

Article 5

Article 8

Article 6

Article 9

Article 7

Article 10

Article 8

Article 11(1)

—

Article 11(2)

Article 9

Article 12

Article 10

Article 13(1)

—

Article 13(2)

Article 11

Article 14

Article 12

Article 15

Article 13, first indent

Article 16, point (a)

Article 13, second indent

Article 16, point (b)

Article 14, first indent

Article 17, point (a)

Article 14, second indent

Article 17, point (b)
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Introduction
1.
At its forty-fourth session in December 2013, following a three-day
colloquium, the Working Group agreed to continue its work on the cross-border
insolvency of multinational enterprise groups by developing provisions on a number
of issues that would extend the existing provisions of the UNCITRAL Model Law
on Cross-Border Insolvency (UNCITRAL Model Law) and part three of the
UNCITRAL Legislative Guide on Insolvency Law (UNCITRAL Legislative Guide),
as well as involving reference to the UNCITRAL Practice Guide on Cross-Border
Insolvency Cooperation. While the Working Group considered that those provisions
might, for example, form a set of model provisions or a supplement to the existing
UNCITRAL Model Law, it noted that the precise form they might take could be
decided as the work progressed.
2.
Those issues agreed by the Working Group as establishing the outline for its
future work were discussed at its forty-fifth session in April 2014. They form the
basis of this working paper, which considers those issues in the context of a possible
legislative regime to facilitate the conduct of cross-border insolvency proceedings
affecting multiple members of an enterprise group. That context is intended to
provide a means of connecting the various issues discussed at the forty-fifth session
of the Working Group and serve as a starting point for discussion at the
forty-sixth session. The form such a regime might take, for example, model law or
model legislative provisions or additional guidance on the implementation and
interpretation of existing provisions, is a question to be decided by the Working
Group. It might be borne in mind, however, that adding further material to, or
changing the approaches adopted in, part three of the Legislative Guide, which was
completed only in 2009, might require appropriate justification, such as by
reference to developments or changes in insolvency practice.

I. The goals of a cross-border insolvency regime for groups
3.
At the outset, it might be helpful to identify some of the goals of a regime to
facilitate the conduct of insolvency proceedings affecting multiple group members.
One approach might be to follow the structure of the UNCITRAL Model Law and
create a legislative regime for access, recognition, relief and cooperation, to address
insolvency proceedings affecting different debtors that are connected by
membership of the same enterprise group. Such a regime might be extended in the
group context to include provisions on:
(a) Identifying the jurisdiction(s) in which insolvency proceedings for the
insolvent group members might be commenced;
(b) Facilitating participation of multiple members in a single proceeding or a
coordination proceeding, possibly by way of voluntary submission to jurisdiction,
and extending procedural coordination to enterprise groups;
(c) Limiting the number of insolvency proceedings that commence with
respect to group members;

2
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(d) Permitting voluntary participation of solvent group members in the
proceedings concerning insolvent members, particularly when those proceedings are
for reorganization;
(e) Appointing a limited number of insolvency representatives, as
recommended in part three of the UNCITRAL Legislative Guide;
(f) Coordinating reorganization plans, as recommended in part three of the
UNCITRAL Legislative Guide; and
(g)

Recognizing post-commencement finance granted in another jurisdiction.

II. Key elements of a group regime
4.
A simple scenario might be helpful to structure the discussion on these key
elements:
Insolvency proceedings for enterprise group members A and B commence in
country Z. A is the parent company of the enterprise group. Creditors
are seeking to commence proceedings against group members C and D in
country Y.

A. Access'
5.
The first issue might relate to the provision of access to foreign courts for
purposes of requesting recognition and relief.
6.
The Working Group agreed at its forty-fifth session 2 that different rights of
access might be required depending on the nature of the insolvency proceedings
affecting the group. Article 9 of the UNCITRAL Model Law refers to access for a
foreign representative. In the group context, in accordance with Model Law,
article 2 (d), access might be provided to the insolvency representative appointed to
insolvency proceedings concerning group member A to make applications with
respect to A or other group members, such as B, particularly where B is
participating in an insolvency solution for the group as a whole. Access might also
be provided to some other authorized person, such as the representative of a solvent
group member that is participating in insolvency proceedings concerning group
members (see paras. 58 and 61-63 below).
7.
Access for foreign creditors is addressed in article 13 of the Model Law and is
limited to the access provided to local creditors. In the group context, the Working
Group agreed that access for foreign creditors might only be appropriate in specific
circumstances. 3 One example given was where creditor claims were to be treated
"synthetically" in insolvency proceedings conducted in a different jurisdiction (see
paras. 27-29 below). This situation might need to be distinguished from more
UNCITRAL Model Law, articles 9 and 13, Guide to Enactment and Interpretation paras. 25-28,
108 and 118; UNCITRAL Legislative Guide, part three, recommendation 239(a) and
commentary, chapter III, paras. 11-13.
2 Report of Working Group V (Insolvency Law) on the work of its forty-fifth session (New York,
21-25 April 2014), A/CN.9/803, para. 18.
3 Ibid., para. 19.
1
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general issues of access, such as to information, discussed in paragraphs 56-58
below, where greater, rather than more restricted, access might be appropriate in the
group context.
8.
The Working Group also suggested that group members might have access
analogous to that of creditors under the Model Law;` the Working Group might
wish to consider whether, in many situations, it might be sufficient to allow access
for the foreign representatives of those members and to the representatives of
solvent members.

B.

Recognition of foreign proceedings 5
9. Recognition under the UNCITRAL Model Law focuses upon insolvency
proceedings commenced with respect to an individual debtor and is based upon
whether those proceedings commenced at the location where the debtor had its
centre of main interests (COMI) or an establishment at the time proceedings
commenced. 6 The resulting status of the recognized proceeding, as either main or
non-main (see Model Law, article 17), is linked directly to the relief that can be
provided to the foreign proceeding. This framework might be used in the group
context and possibly extended to provide types of relief additional to those available
under articles 20 and 21 of the Model Law (relief is discussed below).
10. Preliminary questions to consider with respect to recognition of insolvency
proceedings involving different group members might include the purpose for which
recognition could be sought and the basis upon which it might be granted.

1. Purpose of recognition
11. Recognition in other jurisdictions (including country Y) of the proceedings
concerning A and B commenced in country Z might be sought to achieve several
outcomes. These outcomes might focus on limiting the number of proceedings
commenced with respect to all group members and seeking relief and assistance to
deal with assets and affairs of the various group members in different jurisdictions.
2. Basis of recognition: status of the proceedings in country Z — use of the
distinction between main and non-main proceedings
12. A difficult question for consideration in the group context concerns the basis
on which proceedings concerning group members might commence and thus ground
an application for recognition.
13. The UNCITRAL Model Law criteria of COMI and establishment can be
applied in the enterprise group context for each individual group member. Several
cases concerning the cross-border reorganization of enterprise groups have been
concentrated in a limited number of jurisdictions, based upon courts in those
jurisdictions finding that most, if not all, of the group members had their COMI in
Ibid.
UNCITRAL Model Law, articles 15-24 and Guide to Enactment and Interpretation, paras. 29-34,
127-208; UNCITRAL Legislative Guide, part three, recommendation 239(b) and commentary,
chapter III, paras. 11-13.
6 See UNCITRAL Model Law, Guide to Enactment and Interpretation, paras. 157-160.

4
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those jurisdictions. In the scenario outlined above, the proceedings for A and B
might have commenced in country Z on the basis that country Z is the COMI of
those two group members, determined in accordance with the factors indicated in
the Guide to Enactment and Interpretation (paras. 145-147). Those proceedings
might be recognized under the Model Law as main proceedings, with the applicable
effects. Any local proceedings that might be commenced in country Y or other
jurisdictions for A and B after recognition of the proceedings in country Z would be
non-main proceedings and subject to the provisions of chapter V of the Model Law,
e.g. under article 28, those proceedings would be limited to the assets located in that
State or that, for reasons of cooperation and coordination, should be administered in
that State. If the proceedings in country Z were based upon establishment, rather
than COMI, they could still be recognized, but as non-main proceedings and the
effects of recognition would be slightly more limited. The focus of relief in that case
might be upon seeking to avoid or limit the commencement of main proceedings.
14. The COMI and establishment criteria could also be applied to analyse the
situations of C and D. Thus, the representative of A and B may also seek to open
main proceedings in country Z against group members C and D if it could be shown
that the COMI of those subsidiaries or an establishment was located in country Z.
The representative might then seek recognition of those proceedings (as main or
non-main proceedings) in country Y.
15. The use of the Model Law approach in that way may, however, be
insufficiently flexible to facilitate the insolvency treatment of enterprise groups and
could lead to extensive litigation on issues of COMI. It may not always be possible
to limit commencement to a small number of jurisdictions in which COMI (or
establishment) might be found and for larger groups that restriction might prove to
be an insurmountable obstacle to reorganization.
16. One suggestion has been to allow group members such as C and D to
commence proceedings in country Z, irrespective of any connection they might have
to that jurisdiction, on the basis that they are members of the same enterprise group
as A and B. The goals of such a course of action would include facilitating the
negotiation of an insolvency solution for the group as a whole, thus maximizing
value for all group members; simplifying the conduct of the different insolvency
proceedings, especially the need for coordination and cooperation, thus reducing
costs and enabling the use of mechanisms such as procedural coordination 7 and
appointment of the same insolvency representative. 8
17. If such proceedings could be commenced in country Z, safeguards to protect
the interests of creditors of C and D might include: ensuring that they are no worse
off than they would have been had local proceedings commenced in country Y,
providing an assurance that their claims will be dealt with in the proceedings in
country Z, possibly by applying the law of country Y (see below, paras. 27-29) and
recognizing in country Z the priorities of those claims under the applicable law. The
court in country Z might be required to adhere to a standard such as that that
approach was reasonable and rational in the best interests of the group and
necessary to maximize the value of the group. A rebuttable presumption might be

7
8
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UNCITRAL Legislative Guide, part three, chapter II, paras. 22-37, recommendations 202-207.
Ibid., paras. 142-145, recommendations 232-233.
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created to assist, for example, to the effect that commencement in country Z is
reasonable. If not rebutted, those proceedings could be recognized elsewhere.
18. A number of factors might be identified as being relevant to the choice of
country Z for commencement of the insolvency proceedings concerning A, B, C and
D. Those might include that it is the COMI of one group member — in this case, the
group parent A, but it need not necessarily be linked to the COMI of the parent, but
rather to the COMI of at least one group member; country Z could be the location of
the central administration of the group; the size and nature of the group makes the
choice of country Z seem reasonable and not unexpected from a creditor's
standpoint; or there is a significant and ascertainable connection between the part of
the enterprise group involving group members A, B, C and D and country Z.
19. If recognition of the insolvency proceedings for A, B, C and D was required
elsewhere, for example, to obtain relief, the relevant legislative regime would need
to adopt a broader approach than the Model Law approach of recognizing
proceedings only on the basis of COMI and establishment.
20. There are likely to be objections to such a course of action. Using the wording
of the Guide to Enactment and Interpretation (para. 145), it could be said that
commencing proceedings for C and D in country Z is not an outcome that would be
readily ascertainable by creditors of C and D; their legitimate expectations would be
that in the event of insolvency, proceedings would be conducted in a different
venue. There are jurisdictional issues concerning the basis upon which the courts of
country Z could take jurisdiction over C and D absent a connection with country Z
such as COMI, establishment or presence of assets and the basis upon which
country Y and other jurisdictions might defer to the proceedings commenced in
country Z.

C. Relied'
1. Introduction
21. At its forty-fifth session, 10 the Working Group noted that part three of the
UNCITRAL Legislative Guide did not address the provision of relief in the
international context and that the provisions of the UNCITRAL Model Law might
be extended for that purpose. It was further noted, however, that a stay, of the kind
automatically applicable under article 20 of the Model Law upon recognition of a
foreign proceeding, was likely to be required in the group context for a slightly
different purpose, that is, to limit the commencement of local proceedings and deter
action by local creditors that might be detrimental to any solution being pursued for
the group as a whole. Moreover, relief in a group context was likely to be based
upon factors beyond those specified under the Model Law, involving different
debtors in different jurisdictions connected by virtue of membership of the same
enterprise group, rather than the assets and affairs of a single debtor.

UNCITRAL Model Law, articles 20-21 and Guide to Enactment and Interpretation, paras. 35-39
and 176-195.
10 Report of Working Group V (Insolvency Law) on the work of its forty-fifth session (New York,
21-25 April 2014), A/CN.9/803, paras. 27-29.
9
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2. Application of a stay in the group context: revision of the European Insolvency
Regulation (EIR)"
22. An example of a stay available in the context of proceedings for enterprise
group members is provided by article 42d of the draft revisions to the EIR. This
article permits an insolvency representative appointed in insolvency proceedings
commenced with respect to an enterprise group member to request, to the extent
appropriate to facilitate the effective administration of the proceedings, a stay of any
measure related to the realization of the assets in proceedings commenced with
respect to any other group member, subject to certain conditions. These include that:
(a) A reorganization plan for all or some group members subject to
insolvency proceedings has been proposed and has a reasonable chance of success;
(b)
the plan;

Such a stay is necessary in order to ensure the proper implementation of

(c) The plan would be to the benefit of the creditors in the proceedings for
which the stay is requested; and
(d)
below).

No group coordination proceeding has commenced (see paras. 45-46

23. Before ordering the stay, the court is to hear the insolvency representative
appointed in the proceedings to be affected by the stay. The initial stay is limited to
three months, but can be extended for another three months subject to certain
conditions. The court ordering the stay may require the insolvency representative
requesting the stay to take any measure (available under national law) necessary to
protect the interests of creditors in the proceedings to be affected by the stay.

3. Relief that might be required in the enterprise group context
24. Types of relief that might be required in the group context, based upon the
scenario outlined above, could include:
(a) A stay on commencement (or continuation) of insolvency proceedings
concerning A and B in country Y;
(b) A stay on commencement (or continuation) of proceedings concerning
C and D in country Y on the basis of a proposal that the claims of creditors of
those two group members can be dealt with in the proceedings in country Z (see
paras. 27-29 below);
(c) Commencement of local insolvency proceedings in country Y for C and

D in cases where creditors' claims against C and D cannot be addressed in the
proceedings in country Z. Commencement of the insolvency proceedings against C
and D in the scenario above could be sought by an insolvency representative

11
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European Council Regulation No. 1346/2000 of 29 May 2000 on insolvency proceedings.
References to the EIR in this paper are to the document entitled "Council of the European
Union, Proposal by the Presidency as a compromise for adoption on 5-6 June 2014, Brussels,
3 June 2014" [10284/14 Addl, JUSTCIV 134; EJUSTICE 54; CODEC 1366] Proposal for a
Regulation of the European Parliament and of the Council amending Council Regulation (EC)
No 1346/2000 on insolvency proceedings [First reading] available at
http://conflictoflaws.net/News/2014/06/Council-insolvency.pdf.
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appointed in the proceedings concerning A and B. It will be recalled that under
article 9 of the Model Law, recognition of the foreign proceeding or the foreign
representative in order to commence a local proceeding is not required;
(d) The effects of recognition under article 20 of the Model Law and relief
and assistance for the proceedings in country Z of the kind available under article 21
of the Model Law to deal with assets and affairs of A, B, C and D in country Y (and
possibly other jurisdictions), including a stay of the right to enforce foreign security
rights where global reorganization is proposed; 12
(e)

Extension of any stay to include solvent group members, if required; 13

and
of post-application
court
recognizing
by
a
(f) Approval
post-commencement finance approved elsewhere and the priority accorded to it (see
paras. 36-38 below); and
(g) Approval by a recognizing court of the use of assets in the recognizing
jurisdiction to secure post-commencement finance provided to a group member in a
different jurisdiction.
25. Conflict may arise between different applications e.g. an application from
local creditors to commence insolvency proceedings and from foreign insolvency
representatives to stay that commencement. Possible factors to be considered by the
court in deciding whether to commence local proceedings are identified below in
paragraphs 31 and 32. A specific rule might be required to enable the local court to
coordinate the different applications.
26. Notice of the local application would need to be provided to relevant group
insolvency representatives. Safeguards for creditors similar to those applicable
under article 22 of the Model Law are likely to be appropriate.

4. Addressing the claims of foreign creditors in local proceedings
27. At its forty-fifth session, 14 the Working Group expressed interest in exploring
the use of so-called "synthetic" measures and how they might facilitate the conduct
of enterprise group insolvencies. The following discussion attempts to address the
issues raised by the Working Group.

(a) Examples of the use of so - called "synthetic" measures
28. In various cases involving the insolvency of enterprise group members under
the EIR, the insolvency representatives of the main proceedings have offered, in
order to minimize the commencement of secondary proceedings, to treat foreign
creditors in the main proceeding as far as possible according to the creditors' local
law. Examples include In the matter of Collins & Aikman Europe, SA, 15 Re MG
Rover Group Limited' 6 and Re MG Rover Bella SA/N1 7, 17 and Re Nortel

UNCITRAL Legislative Guide, recommendation 46(b).
See UNCITRAL Legislative Guide, part three, chapter II, paras. 39-46 and part two,
recommendations 46, 48, 50 and 51.
14 Report of Working Group V (Insolvency Law) on the work of its forty-fifth session (New York,
21-25 April 2014), A/CN.9/803, paras. 21-22.
15 [2006] EWHC 1343, [2006] BCC 861.
16 Unreported, 8 April 2005.
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Networks SA. 18 In some instances, the entitlement of the foreign creditors under the
foreign law was greater than their entitlement under the law of the main
proceedings. In each case, the court of the main proceeding approved the payment
of those entitlements in accordance with the foreign law in order to achieve the
purpose of the main proceedings.
29. These synthetic measures have been used in an enterprise group context where
a group-wide solution is being devised or pursued in main proceedings (which may
have commenced in a single jurisdiction) for multiple group members and the
commencement of secondary proceedings for any of those group members in other
jurisdictions would have adversely affected the achievement of that solution.
Although used in a group context, these measures have been applied in respect of
individual group members.

(b) Safeguarding the interests of local creditors in country Y
30. Provisions addressing the use of those types of measure might include firstly,
safeguards for creditors, such as requiring that they should be no worse off as a
result of treatment of their claims in the foreign proceeding than they would have
been had a local proceeding commenced (unless creditors agreed to different
treatment), and second, that those creditors could participate or be represented in the
foreign proceeding. Where "no worse off' treatment could not be guaranteed, a
local proceeding could be commenced. Notice of the application for the local
proceeding would desirably be provided to the representative of the foreign
proceedings, who might have some degree of control over the commencement' of
those local proceedings (see para. 35 below).

Factors relevant to a decision to commence proceedings in country Y

(c)

31. Commencement of proceedings in country Y might be appropriate in the above
scenario where, for example:
(a) "No worse off' treatment of the creditors of C and D cannot be assured
in the proceedings in country Z;
(b) The law applicable to those claims in country Y cannot be applied in the
proceedings in country Z;
(c)

Claims in country Y are not of a purely monetary nature;

(d) Claims in country Y cannot realistically be treated in the proceeding in Z,
because, for example, of the nature of the claim. Some claims, for example, might
require some sanction by the courts of country Y;
(e) Priority claims in country Y will have a significant impact on the
insolvency estates in the proceedings in country Z;
(f) There are irreconcilable differences between the insolvency law of
country Z and the applicable law in country Y;

17
18
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(g) The law of country Y offers conditions not available under the law of
country Z, such as for termination of contracts or avoidance of claims that will
benefit the global solution for the group or will assist achievement of the purposes
of the proceedings in country Z; and
(h) The benefit of commencing proceedings in country Y will outweigh the
disadvantages of commencing and coordinating multiple proceedings.
(d) Factors relevant to a decision to decline to commence proceedings in country Y

32, The court in country Y might decline to commence local proceedings where a
variety of possible factors were present, such as that those proceedings:
(a)

Lacked purpose (Appeal Court in SAS Rover France); 19

(b) Would not improve the protection of stakeholder interests in country Y,
which could be adequately protected in the proceedings in country Z (SAS Rover
France);
(c) Would not improve the realization of assets located in country Y (SAS
Rover France);
(d)

Were not required to address claims or realization of assets in country Y;

(e) Would impede achievement of the purpose of the proceedings in country
Z, e.g. reorganization, where the proceedings being sought in country Y were
liquidation;
(f)

Were not in the global best interests of the enterprise group as a whole;

and
(g) Were opposed by the insolvency representative of the proceedings in
country Z.
(e) Powers of the insolvency representative appointed in country Z

33. An insolvency representative appointed in country Z might require certain
powers in order to address the claims of creditors from country Y (and possibly
other jurisdictions) in the proceedings in country Z:
(a) The ability to seek to prevent or limit the commencement of proceedings
in country Y (and possibly other jurisdictions), provided the interests of potential
stakeholders in those proceedings could be adequately protected, 2° or to seek a stay
should those proceedings commence;
(b) The right to be heard on any application for commencement of
proceedings in country Y (and possibly other jurisdictions); and
(c) The ability to respect priorities applicable in country Y (and possibly
other jurisdictions) where a group member has an establishment without local
proceedings necessarily having to be commenced, to give appropriate assurances to
19

SAS Rover France, decision of the Court of Appeal of Versailles, 15 December 2005, available

in French at wwwlegifrance.gouv.fr/affichJuriJudi.do?oldAction=rechExpJuriJudi&idTexte=
JURITEXT000006947365&fastReqId=8319899408cfastPos=3,
20 Adequate protection of creditor interests is required by the UNCITRAL Model Law art. 22,
Guide to Enactment and Interpretation, paras. 196-199.
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creditors in country Y to that effect and make payments to those creditors that might
be greater than strictly permitted under the law applicable to the proceedings in
country Z.
34. With respect to any assurance that might be given by an insolvency
representative to local creditors to achieve this "synthetic" treatment of their claims,
the draft EIR revision 21 contains a number of provisions (article 28a) relating to the
form in which that assurance should be given ("in writing"); the law applying to
approval requirements; parties required to approve ("known local creditors"); legal
effect of the undertaking ("binding on the insolvency estate"); provision of notice of
the undertaking; measures to ensure compliance; challenges to distribution in
accordance with the undertaking; and liability for damage resulting from
non-compliance with the undertaking. The giving of an undertaking does not
remove the right of local creditors to apply for the commencement of secondary
proceedings, but does provide the basis for the local court not to commence those
proceedings where it is satisfied that the general interests of local creditors are
adequately protected (article 29a.2) by the undertaking. The foreign representative
is entitled to be notified of any such request and must be given the opportunity to be
heard. A stay of commencement of secondary proceedings may be granted for up to
three months to enable negotiations between the debtor and creditors and other
protective measures may apply to protect the interests of local creditors during the
stay. A decision to commence secondary proceedings can be challenged by the
foreign representative of the main proceedings.
35. Where local proceedings in country Y are required, the insolvency
representative of the proceedings in country Z might need, in addition to powers of
the type included as discretionary relief under article 21 or, following recognition,
under articles 11, 12, 23 and 24 of the UNCITRAL Model Law, the following:
(a) The ability to control the commencement of proceedings in country Y
(and possibly other jurisdictions) and determine whether and when such proceedings
should be commenced and what type of proceeding they should be (e.g. liquidation
or reorganization);
(b) The right to be notified of applications for commencement of such
proceedings;
(c) The right to participate in meetings of creditors in country Y (and
possibly other jurisdictions);
(d) The right to seek conversion of proceedings in country Y, e.g. from
liquidation to reorganization, to assist achievement of the purpose of the
proceedings in country Z;
(e)
and D;

The ability to coordinate negotiation of a reorganization plan for A, B, C

(f) The right to propose a coordinated reorganization plan in whichever
jurisdictions approval of that plan was required; and

21
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(g) The right to request any additional procedural measures under the law
applicable to insolvency proceedings in country Y that might be necessary to
promote the group reorganization.
5. Additional forms of relief: post - application and post commencement finance 22

36. The provision of post-application and post-commencement finance in the
enterprise group context is addressed in part three, chapter II of the UNCITRAL
Legislative Guide, recommendations 211-216. Based on the recommendations
included in part two of the Legislative Guide (recommendations 63-68), they deal
with the issues relevant to provision of such finance between group members,
including the relevant criteria to be considered, but do not address cross-border
aspects.
37. At its forty-fifth session, 23 although broadly agreeing on the importance of
post-application and post-commencement finance, the Working Group did not reach
agreement as to how that topic should be approached in the cross-border context.
One suggestion, to consider the provision of such finance in the context of relief,
was agreed to be a good starting point. The relief sought might include, as noted in
paragraph 24 (f) and (g) above, approval for, or recognition of, post-commencement
finance granted in another jurisdiction and the priority accorded to it, as well as use
of assets in the recognizing jurisdiction to secure post-commencement finance
provided to a group member in a different jurisdiction. In considering whether such
relief should be granted, the court might take into consideration, in addition to the
criteria included in recommendation 212 of the Legislative Guide, issues such as
whether the provision of finance balances group and individual member's interests,
safeguards the global best interests of all group members taken together and protects
the interests of local creditors.
38. The question of cross-border provision of finance was discussed in the context
of the insolvency of financial institutions in document A/CN.9/WG.V/WP.109,
paragraph 48. That paragraph refers to recital 22 of the draft European Commission
directive (COM (2012) 280/3), which notes that the provision of financial support
from one entity of a cross-border group to another entity of the same group is
currently restricted under many national laws. Although those laws are designed to
protect the creditors and shareholders of each entity, they do not take into account
the interdependency of the entities of the same group or the group interest. The
paragraph notes the measures included in the proposal, including the possibility of
voluntary agreements drawn up and approved (in accordance with national laws) in
advance of financial difficulties occurring. Chapter III, articles 16-22 of the
proposal address the content and approval of financing agreements; conditions
required to provide finance and the decision to provide finance; opposition to the
provision of finance, as well as disclosure.

22

UNCITRAL Legislative Guide, part three, recommendations 211-216 and commentary
chapter II, paras. 47-51 and 55-74.
23 Report of Working Group V (Insolvency Law) on the work of its forty-fifth session (New York,
21-25 April 2014), A/CN.9/803, paras. 30-31.

12

V.14-06482

115

A/CN.9/WG.V/WP.124

D. Cooperation and coordination 24
39. Part three of the UNCITRAL Legislative Guide includes a number of
recommendations that expand the cooperation provisions of chapter IV of the
UNCITRAL Model Law for application in the enterprise group context. Those
recommendations might be included in a legislative regime of the type being
considered.
1. Extending the coordination and cooperation provisions of part three of the
Legislative Guide to solvent group members
40. At its forty-fifth session, 25 the Working Group noted that in addition to
extending access provisions to solvent group members, consideration might also be
given to extending the provisions of part three, chapter III of the Legislative Guide
on cooperation and coordination to include such group members or their
representatives where they participate in an insolvency solution such as group
reorganization. So, for example, recommendations on cooperation between courts
and insolvency representatives might include representatives of solvent group
members; similarly, recommendations on cooperation between insolvency
representatives might be extended to include those representatives of participating
solvent group members.

41. Consideration might need to be given to whether such recommendations
should be drafted as broadly as recommendations 240-250 or whether such
cooperation would only be relevant in specific circumstances and thus limited, for
example, to issues directly involving or concerning the participating solvent group
members.
2. Identifying a coordinating court

42. At its forty-fifth session, 26 the Working Group discussed the possibility of
identifying a coordinating court that could play a role, for example, in promoting
the negotiation and evaluating the feasibility of a reorganization plan for the group.
It was suggested 27 that there should be a minimum connection between any chosen
location and the group and that the choice should be rational (see paras. 17 and 18
above). Recommendations 240-245 of part three of the UNCITRAL Legislative
Guide relating to cooperation by the courts would be relevant, as would
recommendation 246 and 248 relating to cooperation between courts and insolvency
representatives in the international context.
43. A coordinating court might be chosen on grounds similar to those suggested
above in paragraph 18. Additional factors might include that that location is:
(a) Where viable post-commencement finance for the group reorganization
is available; and

UNCITRAL Legislative Guide, part three, recommendations 240-250 and chapter III,
paras. 14-40.
25 Report of Working Group V (Insolvency Law) on the work of its forty-fifth session (New York,
21-25 April 2014), A/CN,9/803, paras. 23-25.
26 Ibid., paras. 35-36.
27 Ibid.
24
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(b) Suitable for promoting and evaluating a coordinated reorganization plan
(where the plan would be approved by the courts of the jurisdictions in which
approval is required).
44. The coordinating court might be determined by other courts cooperating and
coordinating their activities in keeping with principles of net global benefit for the
group and protection of the interests of local creditors. In so doing, those courts may
play a proactive role or simply take a permissive or hands off approach and defer to
the coordinating court. 28
3. Group coordination proceedings
45. The draft revisions to the EIR include the concept of a group coordination
proceeding (articles 42d1-17) that can be started once insolvency proceedings
concerning individual group members have commenced in order to coordinate those
proceedings. The purpose of those provisions is to recommend a comprehensive set
of measures appropriate to an integrated approach to the resolution of the group
members' insolvencies, in particular, measures to be taken in order to re-establish
the economic performance and financial health of the group or any part of it;
settlement of intra-group disputes concerning intra-group transactions; and
avoidance actions and agreements between insolvency representatives of the
insolvent group members (article 42d12). The revisions establish: pre-conditions for
requesting the commencement of such a proceeding, persons who may request
commencement, procedures to be followed, choice of the coordinating court,
procedures for objecting to inclusion of group members in the proceeding, opt-in
subsequent to commencement, group coordination plans, costs and distribution.
46. Those provisions reflect and extend recommendations 202-210 of part three,
chapter II of the UNCITRAL Legislative Guide concerning procedural coordination
of insolvency proceedings affecting group members, where those proceedings are
conducted in the same jurisdiction. As suggested above, procedural coordination
could be relevant in the situation where multiple group proceedings are commenced
in country Z.
4. Appointment of a group coordinator
47. Part three, chapter III, paragraph 37 of the Legislative Guide discusses the
possibility of appointing a court representative to coordinate multiple international
proceedings in the cross-border group context. It outlines the possible role such a
person might play, but does not address how that person might be appointed or
which court might make the appointment. It notes, however, that that person should
be considered neither an additional insolvency representative nor a substitute for an
existing insolvency representative. It also notes that the appointing court will
typically outline the terms of the person's authority and the extent of their powers to
act. No specific recommendations are included on this point in part three, although
the possibility of such an appointment is mentioned in recommendation 241(c),
dealing with cooperation to the maximum extent possible involving courts, which
mirrors the language of article 27(a) of the UNCITRAL Model Law.

28

14

Deferral is discussed in the UNCITRAL Practice Guide, chapter II, paras. 18-20 and chapter III,
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48. As noted above, the EIR draft revisions contain provision for appointment of a
group coordinator in the context of a group coordination proceeding. The
coordinator must be a person eligible to be appointed as an insolvency
representative, a person other than one appointed in the individual proceedings
participating in the group coordination, and have no conflict of interest in respect of
the group members participating in the group coordination, their creditors or their
insolvency representatives. There appears to be no requirement for the coordinator
to be connected to the jurisdiction of the court chosen under draft article 42d6 to
have exclusive jurisdiction over the group coordination.
49. The EIR revisions address proposal and appointment (including revocation) of
the coordinator; tasks and obligations of the coordinator; cooperation between the
coordinator and the insolvency representatives of group members and costs.
50. The coordinator's obligations (article 42d12 (1)) are to:
(a) Identify and outline recommendations for the coordinated conduct of the
insolvency proceedings;
(b) Propose a group coordination plan that identifies, describes and
recommends a comprehensive set of measures appropriate to an integrated approach
to the resolution of the group members' insolvencies. In particular, the plan may
contain proposals for:
(i) The measures to be taken in order to re-establish the economic
performance and the financial soundness of the group or any part of it;
(ii) The settlement of intra-group disputes as regards intra-group transactions
and avoidance actions; and
(iii) Agreements between the insolvency representatives of the insolvent
group members.
51. The coordinator may also (article 42d12 (2)):
(a) Be heard and participate, in particular by attending creditors' meetings,
in any of the insolvency proceedings opened with respect to any member of the
group;
(b) Mediate any dispute arising between two or more insolvency
representatives of group members;
(c) Present and explain the group coordination plan to the persons or bodies
required to receive such a report under applicable national law;
(d) Request information from any insolvency representative in respect of any
group member where that information is or might be of use when identifying and
outlining strategies and measures in order to coordinate the insolvency proceedings
concerning group members; and
(e) Request a stay for a period of up to six month of the proceedings opened
with respect to any group member, provided that such a stay is necessary in order to
ensure the proper implementation of the plan and would be to the benefit of the
creditors in the insolvency proceedings for which the stay is requested, or request
the cessation of any existing stay. This request shall be made to the court that
opened the insolvency proceedings for which a stay is requested.
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52. Recommendations on coordination are specifically prohibited from including
consolidation of insolvency proceedings or insolvency estates (article 42d12 (3))
and the coordinator's rights and tasks extend only to those group members
participating in the group coordination (42d12 (4)).

E. Other issues
1. Participants: Insolvency representatives 29
53. At its forty-fifth session, 3° the Working Group noted recommendation 251 of
part three of the UNCITRAL Legislative Guide and considered ways in which it
would be possible to achieve the appointment of the same or a single insolvency
representative to all group members subject to insolvency proceedings. Where those
proceedings commence in the same jurisdiction, such an appointment should be
possible in accordance with recommendation 251. When those proceedings
commence in different jurisdictions, additional solutions would be required.
One approach might be for courts to recognize licensed foreign practitioners for
appointment in their jurisdiction. A key concern noted by the Working Group was in
respect of regulatory issues, particularly of a disciplinary nature, that were likely to
arise if an insolvency representative were to be appointed outside the jurisdiction in
which they were licensed or regulated and whether that regulatory regime could
extend to activities undertaken in a foreign jurisdiction.
54. A different approach might be to consider appointment of a co-insolvency
representative in jurisdictions where local proceedings are required or, as envisaged
in article 21(1)(e) of the UNCITRAL Model Law as a form of discretionary relief,
designation by the recognizing court of a person to administer or realize assets
located in the recognizing jurisdiction. Consideration might be given to whether that
designated person could act at the direction of a lead insolvency representative, to
ensure coordination of the proceedings and enable that insolvency representative to
have some degree of control over the various proceedings concerning group
members (see paras. 45-52 above on group coordination proceedings and
coordinators).
55. The Working Group also noted the need to maintain the possibility of a debtor
in possession, which is included in the definition of 'a foreign representative in the
Model Law, continuing in that position in the group context.
2. Participants: Creditors 31
56. At its forty-fifth session, 32 the Working Group generally agreed on the
desirability of strengthening the participation of creditors and interested parties in
insolvency proceedings concerning group members. Recommendations 126-136 of
UNCITRAL Legislative Guide, part three, recommendations 251-252 and chapter III,
paras. 43-47.
30 Report of Working Group V (Insolvency Law) on the work of its forty-fifth session (New York,
21-25 April 2014), A/CN.9/803, para. 32.
UNCITRAL Legislative Guide, recommendations 126-136 and commentary, part two,
chapter III, paras. 75-115.
32 Report of Working Group V (Insolvency Law) on the work of its forty-fifth session (New York,
21-25 April 2014), A/CN.9/803, paras. 33-34.
29
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the UNCITRAL Legislative Guide address the right to participation; voting;
convening of meetings of creditors; creditor representation; and committee
membership, rights and functions; employment of professionals by a creditor
committee; liability of creditor committees; and removal or replacement of
members of a creditor committee. Issues of confidentiality are addressed in
recommendation 111.
57. Additional issues that might need to be addressed in the group context could
include the following, some of which are noted in recommendation 204 of part three
of the Legislative Guide on procedural coordination:
(a) Access to initial information on location, types and ownership of assets
and asset value;
(b) Reporting on the status of cases, significant dispositions of assets and
payment of claims;
(c) Cooperation between insolvency representatives and creditor committees
and/or creditor representatives;
(d) Cooperation between creditor committees in concurrent insolvency
proceedings concerning enterprise group members;
(e)

Creditor access to courts or insolvency representatives to assert claims;

(f)

Rationalization of claims procedures;

(g)

Streamlining resolution of creditor disputes; and

(h)

Issues of the law applicable to creditor committees.

58. Some of these issues might be addressed by:
(a) Establishing, in reorganization and possibly also liquidation, a group
creditor committee to facilitate provision of notice, access to information and
streamline decision-making, subject to safeguards to prevent domination by
powerful creditors;
(b)

Appointing a representative for creditors of each group member;

(c) Appointing a representative for solvent group members involved in
group reorganization; and
(d) Establishing a committee of all group representatives, including those of
solvent group members, to facilitate coordination, work with creditors, negotiate
reorganization plans, coordinate treatment of foreign creditors' claims in the main
proceedings, and discuss post-commencement finance.

3. Reorganization 33
59. At its forty-fifth session, 34 the Working Group considered various scenarios
involving reorganization and focused on identification of the (lead) coordinating

UNCITRAL Legislative Guide, part three, recommendations 237-238 and commentary,
chapter II, paras. 146-152.
34 Report of Working Group V (Insolvency Law) on the work of its forty-fifth session (New York,
21-25 April 2014), A/CN.9/803, paras. 35-37.
33
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court and the role it could play in any group reorganization solution — this issue is
discussed in paragraphs 42-44 above.
(a) Coordinated reorganization plans
60. The application of recommendation 237 of part three of the UNCITRAL
Legislative Guide in the cross-border context might be considered.
(b) Inclusion of solvent group members
61. With respect to the participation of solvent group members in a reorganization
plan, the Working Group generally agreed that recommendation 238 of part three of
the Legislative Guide should be extended to the international context and the scope
broadened to encompass more in terms of cooperation and coordination, for
example, in the context of the liquidation of group members on a going concern
basis. 35
62. Additional provisions might address how that participation could proceed and
how the interests of the solvent group member might be protected. Mention is made
in para. 58(c) and (d) above of enabling solvent group members involved in a group
reorganization to appoint a representative that might, for example, participate in a
committee of representatives of both insolvent and solvent group members to
facilitate coordination, work with creditors, negotiate reorganization plans,
coordinate treatment of foreign creditors' claims in the main proceedings, and
discuss post-commencement finance. Provisions addressing cooperation between
courts and insolvency representatives and between insolvency representatives
(recommendations 240-250) might be extended to include representatives of those
solvent group members, who might be given standing in the insolvency proceedings
concerning group members, to the extent considered appropriate, to protect the
interests of the solvent group member participating in any group-wide solution.
63. One area of particular concern to solvent group members would be ensuring
the confidentiality of commercially sensitive information, particularly in the context
of any disclosure statements provided to support a group reorganization plan. Some
of the measures taken to ensure the protection of creditors of insolvent group
members might also be relevant to the creditors of participating solvent group
members, although consideration and protection of those creditors' interests should
be taken into account in the decision to participate in the group insolvency
proceedings in the first instance.

35
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Ibid., paras. 24-25.
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Introduction
1.
At its forty-fourth session in December 2013, following a three-day
colloquium, the Working Group agreed to continue its work on the cross-border
insolvency of multinational enterprise groups1 by developing provisions on a
number of issues that would extend the existing provisions of the UNCITRAL
Model Law on Cross-Border Insolvency (UNCITRAL Model Law) and part three of
the UNCITRAL Legislative Guide on Insolvency Law (UNCITRAL Legislative
Guide), as well as involving reference to the UNCITRAL Practice Guide on
Cross-Border Insolvency Cooperation. While the Working Group considered that
those provisions might, for example, form a set of model provisions or a supplement
to the existing UNCITRAL Model Law, it noted that the precise form they might
take could be decided as the work progressed. The Working Group considered this
topic at its forty-fifth (April 2014) and forty-sixth (December 2014) sessions.
2.
This note addresses two areas of relevance to the cross-border treatment of
enterprise group insolvency, drawing upon the issues discussed and the points
agreed at the forty-sixth session of Working Group V (December 2014). 2 Part I
focuses on the provisions of domestic law that may be required to enable enterprise
groups to address financial distress through a coordinated group insolvency solution
developed for the group as a whole or for some of its parts. This part covers several
issues, such as commencement of insolvency proceedings, procedural coordination
and the participation of solvent group members, that are covered by the UNCITRAL
Legislative Guide on Insolvency Law, part two and part three, chapter II
(the Legislative Guide) and typically would be included in a domestic insolvency
law, rather than in a legislative framework for cross-border recognition and
assistance. However, the existence of domestic law provisions addressing those
issues is likely to be of considerable assistance in developing and implementing a
group insolvency solution in the cross-border context.
3.
Part II focuses on a cross-border recognition regime and provides a set of draft
legislative provisions that is based on the concepts and structure of the UNCITRAL
Model Law on Cross-Border Insolvency (the Model Law) and addresses
recognition, relief and cooperation in cross-border insolvency proceedings
concerning members of an enterprise group. The draft legislative text responds to
numerous comments made at the forty-sixth session of Working Group V that it is
difficult to identify the topics and manner in which they should be addressed in
order to better facilitate the cross-border insolvency of enterprise groups without
seeing the outline of a draft legislative text and understanding the possible structure
of enterprise group insolvency solutions.
4.
Without seeking to pre-empt the decision the Working Group must make as to
the form a text on the cross-border insolvency of enterprise groups might take, the
draft text set out in part II provides a set of provisions that would be enacted by a
State to provide a regime for cross-border recognition of, and assistance for, foreign
insolvency proceedings concerning group members, where those proceedings are a
__________________
1

2

2

Official Records of the General Assembly, Sixty-fifth Session, Supplement No. 17 (A/65/17),
para. 259 (a); A/CN.9/763, paras. 13-14; Official Records of the General Assembly,
Sixty-eighth Session, Supplement No. 17 (A/68/17), para. 326.
For the report of the forty-sixth session, see document A/CN.9/829.
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part of what, for the moment, is termed a “group insolvency solution”. Those
provisions could form an additional part of the Model Law or be developed as a
stand-alone instrument.
5.
The common purpose of a “group insolvency solution” would be the
reorganization or sale as a going concern of the whole or part of the business or
assets of one or more of the members of an enterprise group that would, or would be
likely to, either maintain or add value to the enterprise group as a whole or to those
members of the enterprise group. Such a solution may involve multiple insolvency
proceedings, possibly commenced in several States, that are coordinated through
one (or, if necessary, several) jurisdiction(s). It is intended to be a flexible concept
that may be achieved in different ways, depending on the circumstances of the
specific group, its structure, business model, degree and type of integration between
group members and so forth.
6.
Several scenarios are included in the Annex to this paper (referred to as
Scenarios 1 and 2) to facilitate discussion of the more complex points of developing
and implementing a group insolvency solution. References to the scenarios are made
throughout the following discussion.
7.
The draft provisions are based on a “foreign group proceeding”, which is
defined to be a foreign proceeding (as defined in the Model Law) that is
participating in a group insolvency solution. The draft text makes no distinction
between main and non-main insolvency proceedings; proceedings that might, be
regarded as main or non-main proceedings under the Model Law are to be
recognized under this regime as a foreign group proceeding if they are shown to be
participating in the development and implementation of a group insolvency solution.
The consequences of the distinction between main and non-main proceedings in the
Model Law (i.e. the relief available automatically on recognition of a main
proceeding) are not part of this draft, which provides that relief is available on a
discretionary basis for all recognized proceedings.
8.

In addition to recognition, the draft provisions include:

(a) Provisional relief, based on article 19 of the Model Law and available
once an application for recognition has been made and relief is urgently required;
(b) Relief available on recognition of the foreign group proceeding. This
provision is based on articles 20 and 21 of the Model Law, with additional forms of
relief that are likely to be required in the group context. At this stage, no provision
has been included for automatic relief and the Working Group may wish to consider
whether the draft should include any relief or other effects that would apply
automatically on recognition of a foreign group proceeding, similar to those effects
specified in articles 12, 20, 23 and 24 of the Model Law; and
(c) Cooperation involving courts and foreign representatives, based upon the
recommendations of the Legislative Guide, part three, chapter III.
9.
A number of articles of the Model Law are not repeated as they would
principally be relevant only if the text to be developed was a stand-alone model

3

V.15-01607

124

A/CN.9/WG.V/WP.128

law.3 The scope and relevance of those articles to any text being developed would
need to be considered.
10. Certain new terms are suggested in the draft provisions (see article 2) to
capture concepts relevant to the group context; the Working Group may wish to
consider the suitability of that terminology.

I. Provisions for possible inclusion in domestic insolvency law
A.

Introduction
11. Enterprise groups that do business across borders are often characterized by
complex vertical or horizontal structures and varying degrees of integration and
interrelationship between group members. Those interrelationships, which typically
determine how the group operates and is structured when the business is solvent,
may be disturbed by the onset of financial difficulty affecting one, some or even all
of the group members that can lead to insolvency. Problems can arise in insolvency
simply because the group is constituted by members that are each recognized as
having a separate legal personality and existence. Where the group business depends
upon some degree of integration between group members, concerning for example
provision of financing, components, raw materials and intellectual property, the
effect of insolvency on those relationships and the possibility that multiple
insolvency proceedings may commence for the multiple separate legal entities
within the group can make reorganization of the group’s business (whether in whole
or part) impossible.
12. Part three, chapter II of the Legislative Guide proposes a number of
mechanisms, such as joint application for commencement, procedural coordination
and in limited circumstances, substantive consolidation (Legislative Guide,
part three, recs. 199-210 and 219-231), that are designed to facilitate the insolvency
treatment of enterprise groups, albeit in a domestic context. Chapter III, which deals
with international considerations, does not include analogous provisions, but rather
focuses on extending the cooperation and coordination provisions of the Model Law
to cover multiple proceedings in different jurisdictions concerning different group
members.
13. Some consideration might be given to the extent to which the
recommendations of part three, chapter II of the Legislative Guide would be
relevant in the cross-border context and thus might be included in a revised
legislative form in a new text. The following issues have been identified as raising
particular concerns in the enterprise group context and might also be the subject of
legislative provisions.

B.

Commencement of insolvency proceedings
14. A key issue in facilitating the cross-border insolvency of groups relates to
whether and how insolvency proceedings for multiple group members might be
concentrated in a single or a limited number of jurisdictions. In both Scenarios 1

__________________
3

4

For example, arts. 3 to 14.
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and 2 of the Annex, this issue is relevant to commencement of proceedings in
State C for D, E and G (Scenario 1) and D, E and F (Scenario 2). The following
discussion is framed in the context of a number of group members participating in a
group insolvency solution.
1.

Centralizing proceedings relating to group members
15. As previously noted (A/CN.9/WG.V/WP.124, para. 13), several cases have
occurred in practice in which the centre of main interests (COMI) of a number of
group members has been determined to be located in the same jurisdiction, as shown
in Scenario 2. Such a determination may be based upon factors of the kind referred
to in paragraphs 145-147 of the Guide to Enactment and Interpretation of the Model
Law, in particular that such a jurisdiction is where the central administration of the
various group members takes place. Other factors may also be relevant to
determining COMI in a group context. These may include the connection and level
of integration and reliance between the particular group members by virtue of their
group membership and that development and implementation of a group insolvency
solution (whether for the whole group or separate parts) will require the
participation of certain group members (see Scenarios 1 and 2). While the COMI of
each of the members of the enterprise group may be found to be located in
one place, it is more likely to occur with respect to distinct parts or divisions of the
group that can be reorganized separately. There may be several such locations
within one enterprise group (as shown in Scenario 1).
16. Legislative provisions giving effect to the substance of paragraphs 145-147 of
the Guide to Enactment and Interpretation and to other factors that might be
relevant to the determination of the COMI of group members might be of assistance
in developing and implementing a group insolvency solution through one or several
central coordinating jurisdiction(s).
17. Even when the COMI of several or many group members is determined to be
located in one place, insolvency proceedings for those group members might still be
required in other places to deal with assets, business affairs and creditor claims in
those places. Those proceedings might be akin to non-main proceedings under the
Model Law were that distinction to be used. Additional measures might be required
to assist the conduct of those proceedings and their coordination with the
proceedings taking place at C in Scenario 2. These might include measures
enabling the claims of creditors in D, E and F to be treated in the proceedings in C
under the laws of D, E and F and measures limiting the commencement or
continuation of insolvency proceedings in D, E and F. While some of those
measures might be available as forms of relief additional to those available under
articles 20 and 21 of the Model Law under a recognition regime as discussed below
in part II, the enactment of relevant provisions in domestic laws might also be
required.

2.

The COMI of group members is in different locations
18. A different situation will arise where the COMIs (determined in accordance
with the types of factors indicated above) of only a limited number of group
members are located in the same jurisdiction, as indicated in Scenario 1. While that
situation may prove sufficient to enable that jurisdiction to function as the
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coordinating centre of the group insolvency solution, other group members that do
not have their COMI in that jurisdiction may be treated in several ways:
(a) Proceedings for those other group members (in Scenario 1, companies D,
E and G) might commence in C on the basis of criteria such as the location of an
establishment or the presence of assets, if applicable. Those proceedings might be
analogous to non-main proceedings under the Model Law;
(b) Creditors in D, E and G (Scenario 1) do not seek to commence
proceedings in those jurisdictions, but are notified of the proceedings taking place
in C;4
(c) The claims of creditors of companies D, E and G arising in those
jurisdictions on the basis that they are the location of the COMIs of D, E and G, may
be treated in C under the laws of D, E and G respectively, subject to safeguards
protecting the interests of those creditors and approval by the courts of D, E and G;
(d) Proceedings for companies D, E and G may commence in D, E and G
respectively on the basis of the location of their COMIs. Where a group insolvency
solution is being pursued, it is desirable that these other proceedings assist the
achievement of that group insolvency solution as much as possible through
coordination and cooperation and be limited, as far as possible, to the assets and
business affairs of the group member in D, E or G (analogous to the type of
proceeding that may be commenced following recognition of a foreign main
proceeding under article 28 of the Model Law);
(e) The courts in D, E and G might decline to commence proceedings in
those jurisdictions in favour of the proceedings taking place in C, on criteria along
the lines of those set forth in paragraph 32 of A/CN.9/WG.V/WP.124. 5 Alternatively,
proceedings may commence in D, E and G, but be stayed or suspended pending the
outcome of the proceedings in C and implementation of the group insolvency
solution; or
(f) Where COMI-based proceedings commence in D, E or G and measures
of the type available in paragraphs (c) or (e) are not available or those proceedings
cannot be limited to local assets and affairs as indicated in paragraph (d), the
proceedings in D, E or G will run in parallel with the proceedings in C.
Development and implementation of a group insolvency solution must be achieved
through coordination and cooperation. The more dispersed the proceedings are, the
greater the reliance on coordination and cooperation in order to implement a group
insolvency solution.

__________________
4
5

6

This possibility is suggested in document A/CN.9/829, para. 45.
These criteria included that the proceedings in D, E or G: (a) lacked purpose; (b) would not
improve the protection of stakeholder interests in D, E or G, which could be adequately
protected in the proceedings in C; (c) would not improve the realization of assets located in D, E
or G; (d) were not required to address claims or realization of assets in D, E or G; (e) would
impede achievement of the purpose of the proceedings in C; (f) were not in the global best
interests of the enterprise group as a whole; and (g) were opposed by the insolvency
representative of the proceedings in country C.
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C.

Participants
19. At its forty-sixth session, the Working Group recognized the need to identify
the parties, including creditors and other stakeholders, that should be permitted to
participate in proceedings directed towards achieving a group insolvency
solution and to consider whether that participation might be facilitated by
appointment of a representative (A/CN.9/829, para. 52). Participation and
representation of creditors is discussed in some detail in recommendations 126-136
of the Legislative Guide. In the cross-border context, a foreign creditor’s right of
participation is recognized in article 13 of the Model Law, although it is limited to
what is permitted for creditors under the law of the enacting State. In the enterprise
group context, creditor participation is discussed in the Legislative Guide,
part three, chapter II, paragraph 26.
20. In addition to creditors, there are other stakeholders who may have an interest
in participating in insolvency proceedings in the group context. These stakeholders
may fall within the term “parties in interest” as explained by the Legislative Guide
(subpara. 12 (d) (d)), which recommends that they have a right to be heard and to
appeal (rec. 137), or within the phrase “interested persons” as used in the Model
Law (e.g. Preamble, arts. 1 and 22). Article 22 requires the court to ensure the
interests of those persons are protected when relief is ordered.
21. An important aspect of the issue of participation in the group context concerns
which creditors and other stakeholders of which group members are being
considered. Where a solution for a number of group members is being developed,
the insolvency representatives of those group members will clearly need to be
involved, whether individually or through a committee that might be formed by the
different insolvency representatives of the members participating in a group solution
(discussed further below). Other parties that may need to participate (leaving aside
for separate consideration the extent of that participation) may include creditors of
those group members, solvent group members whose participation is necessary to
the success of the group solution (see below), and possibly other stakeholders. Some
of the issues relating to participation might be resolved through the use of crossborder insolvency agreements, referred to in draft articles 10 and 17 below.
22. As to the proceedings in which participation of those parties might be relevant,
a broad approach might be desirable. It may be relevant in Scenario 1, for example,
for a representative of the creditors of D to participate in proceedings in E as well as
in G. In other words, creditors’ interests might need to be represented more widely
than in the proceedings of the member of which they are creditors, especially when
that member is participating in a more broadly-based insolvency solution.
23. The Working Group may wish to consider whether any of the
recommendations referred to above should be reframed as legislative provisions for
inclusion in a legislative regime addressing enterprise groups and whether
additional provisions may be required.

D.

Solvent group members
24. At its forty-sixth session, the Working Group also recognized the need to
consider voluntary participation of solvent group members, as well as their creditors
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and other stakeholders, in reorganization proceedings. The Legislative Guide, part
three, paragraph 152 and recommendation 238 suggest the inclusion of specific
provisions in domestic law. Appointment of a representative of a solvent group
member to act in relevant insolvency proceedings relating to a group insolvency
solution might also be required.

E.

Summary of part I
25. Part I has outlined a number of topics for possible treatment in a draft
legislative text addressing enterprise groups, including:
(a) Recommendations of part three, chapter II of the Legislative Guide such
as joint application for commencement, procedural coordination and substantive
consolidation;
(b) Factors relevant to determination of the COMI of an enterprise group
member, including those outlined in paragraphs 145-147 of the Guide to Enactment
and Interpretation of the Model Law and additional factors specific to enterprise
groups;
(c) The possibility of supporting the implementation of a group insolvency
solution by limiting the commencement or continuation of some proceedings;
limiting the scope of some proceedings commenced to local assets; declining to
commence proceedings in deference to foreign proceedings; and recognizing and
approving the treatment of creditor claims in foreign proceedings;
(d) Permitting the participation of solvent group members in a group
insolvency solution; and
(e) Identifying those creditors and other stakeholders that might participate
in proceedings that are part of a group insolvency solution and considering the
means of facilitating that participation; for that purpose recommendations from the
Legislative Guide, parts two and three might be relevant.

II. Draft legislative provisions on the cross-border insolvency of
enterprise groups
Preamble
The purpose of these provisions is to address the structure and conduct of
cross-border insolvency proceedings taking place in more than one State concerning
two or more members of an enterprise group in a manner that:
(a) Facilitates the development of a range of approaches to the resolution of
insolvency, whether affecting the whole or part of the enterprise group;
(b) Takes account of the particularities of the enterprise group context,
including the need to address [independent] [integrated] businesses conducted
through the separate legal entities that comprise the enterprise group;
(c) Fosters coordination of and cooperation between insolvency proceedings
affecting members of an enterprise group;
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(d) Permits the participation of any group member, whether solvent or
insolvent, that is affected by the insolvency of other group members; and
(e) Facilitates reorganization, going concern sale or liquidation of businesses
in a manner that maximizes value and protects the interests of creditors and other
stakeholders of affected group members.

A.

General Provisions
Article 1. Scope of application6
1.
These provisions apply in the context of the insolvency of one or more
members of an enterprise group where:
(a) Assistance is sought in this State by a foreign court, a foreign group
representative or an enterprise group member in connection with a foreign group
proceeding [concerning an enterprise group member] [relating to an enterprise
group insolvency solution]; or
(b) Assistance is sought in connection with a proceeding under the law of
this State in a foreign State where a foreign group proceeding [concerning an
enterprise group member] [relating to an enterprise group insolvency solution] is
pending or has been applied for; or
(c) A foreign group proceeding and a proceeding under the law of this State
[concerning an enterprise group member] [relating to an enterprise group insolvency
solution] are taking place concurrently; or
(d) Creditors of different group members, group members other than those
subject to insolvency proceedings or other interested persons have an interest in
requesting the commencement of, or participating in, a proceeding under the law of
this State.
2.
This Law does not apply to a proceeding concerning [designate any types of
entities, such as banks or insurance companies, that are subject to a special
insolvency regime in this State and that this State wishes to exclude from this Law].
Article 2. Definitions
For the purposes of these provisions:
(a) “Enterprise” means any entity, regardless of its legal form, that is
engaged in economic activities and may be governed by the insolvency law;7
(b) “Enterprise group” means two or
interconnected by control or significant ownership;8

more

enterprises

that

are

(c) “Control” means the capacity to determine, directly or indirectly, the
operating and financial policies of an enterprise;9
__________________
6
7

8

UNCITRAL Model Law on Cross-Border Insolvency, art. 1.
UNCITRAL Legislative Guide on Insolvency Law, part three, Introduction, subpara. 4 (b) and
footnote 3.
Ibid., subpara. 4 (a).
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(d) “Enterprise
subparagraph (b);

group

member”

means

an

enterprise

referred

to

in

(e) “Foreign group member representative” means a person or body,
including one appointed on an interim basis, authorized in a [foreign group]
proceeding [referred to in subparagraph (h)] to administer the reorganization or the
liquidation of the assets or affairs of a debtor that is an enterprise group member or
to act as a representative of such a proceeding;10
(f) “Enterprise group committee” means a committee comprising foreign
group member representatives;
(g) “Enterprise group committee representative” means a person or body
designated by an enterprise group committee to act as its representative;
(h) “Foreign group proceeding” means a collective judicial or administrative
proceeding in a foreign State, including an interim proceeding, pursuant to a law
relating to insolvency in which proceeding the assets and affairs of a debtor that is a
member of an enterprise group are subject to control or supervision by a foreign
court, for the purpose of reorganization or liquidation in [the context of] an
enterprise group insolvency solution; 11
(i)
“Enterprise group insolvency solution” means a proposal for coordinated
reorganization, sale as a going concern or liquidation (of the whole or part of the
business or assets) of two or more members of an enterprise group that would, or
would be likely to, either maintain or add value to the enterprise group as a whole or
to those group members. An enterprise group insolvency solution may be
coordinated through a proceeding in a State that is the centre of main interests of at
least one enterprise group member.

B.

Recognition of a foreign proceeding and relief
Article 3. Recognition of a foreign group proceeding12
1.
A foreign group member representative13 may apply to the court for
recognition of a foreign group proceeding.
2.

An application for recognition shall be accompanied by:

(a) A certified copy of the decision commencing the foreign group
proceeding and appointing the foreign group member representative; or

__________________
9
10

11
12
13

10

Ibid., subpara. 4 (c).
Based on Model Law, art. 2, subpara. (d). It is assumed, as in the Model Law, that the foreign
representative could also be a debtor in possession: see Guide to Enactment and Interpretation,
para. 71.
Based on Model Law, art. 2, subpara. (a).
Ibid., art. 15.
As appropriate, the following articles that refer to the foreign group member representative
could also apply to an enterprise group committee representative, where such a committee was
formed.
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(b) A certificate from the foreign court affirming the existence of the foreign
group proceeding and of the appointment of the enterprise group member
representative; or
(c) In the absence of evidence referred to in subparagraphs (a) and (b), any
other evidence acceptable to the court of the existence of the foreign group
proceeding and of the appointment of the foreign group member representative.
3.

An application for recognition shall also be accompanied by evidence that:

(a) A group insolvency solution [is being developed] [has been developed]
for the whole or a part of the enterprise group; 14
(b) There is a reasonable prospect of implementing the group insolvency
solution; and
(c) The foreign group proceeding is [a necessary or integral part of]
[participating in] the group insolvency solution.
4.
The court may require a translation of documents supplied in support of the
application for recognition into an official language of this State.
Article 4. Presumptions concerning recognition 15
1.
If the decision or certificate referred to in article 3, paragraph 2 indicates that
the foreign group proceeding is a proceeding within the meaning of article 2,
subparagraph (h) and that the foreign group member representative is a person or
body within the meaning of article 2, subparagraph (e), the court is entitled to so
presume.
2.
The court is entitled to presume that documents submitted in support of the
application for recognition are authentic, whether or not they have been legalized.
3.
In the absence of proof to the contrary, a group member’s registered office or
principal place of business16 is presumed to be the centre of that group member’s
main interests. 17

__________________
14

15
16

17

Details of the evidence required to satisfy these requirements could be developed as substantive
provisions or included in any commentary or guide to enactment accompanying the text.
Model Law, art. 16.
Principal place of business has replaced the reference in art. 16, para. 3 of the Model Law to
“habitual residence” on the basis that while the latter is unlikely to be relevant to the enterprise
group context, principal place of business may be relevant for unincorporated group members.
As noted above in para. 14, the factors that are relevant to determination of the centre of main
interests in the group context may be wider than those applicable in the case of a single debtor.
This could be explained in any commentary or guide to enactment accompanying this text and
the relevant factors enumerated.
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Article 5. Decision to recognize a foreign group proceeding 18
1.
[Subject to any applicable public policy exception,] 19 a foreign group
proceeding shall be recognized if:
(a) The foreign group proceeding is a proceeding within the meaning of
article 2, subparagraph (h);
(b) The foreign group member representative applying for recognition is a
person or body within the meaning of article 2, subparagraph (e);
(c)

The application meets the requirements of article 3, paragraph 2;

(d)

The application has been submitted to the court referred to in article ...; 20

(e)

The requirements of article 3, paragraph 3, are met.

and

2.
An application for recognition of a foreign group proceeding shall be decided
upon at the earliest possible time.
3.
Recognition may be modified or terminated if it is shown that the grounds for
granting it were fully or partially lacking or have ceased to exist.
4.
For the purposes of paragraph 4, the foreign group member representative
shall inform the court of changes in the status of the foreign group proceeding or in
the status of their own appointment occurring after the application for recognition is
made.21
Article 6. Relief that may be granted upon application for recognition of a
foreign group proceeding22
1.
From the time of filing an application for recognition until the application is
decided upon, the court may, at the request of the foreign group member
representative, where relief is urgently needed to protect the assets of the enterprise
group member subject to a foreign group proceeding or the interests of the creditors,
grant relief of a provisional nature, including:
(a)

Staying execution against the enterprise group member’s assets;

(b) Staying the commencement or continuation of insolvency proceedings in
this State with respect to the enterprise group member;
(c) Entrusting the administration or realization of all or part of the enterprise
group member’s assets located in this State to the foreign group member
representative or another person designated by the court, in order to protect and
preserve the value of assets that, by their nature or because of other circumstances,
are perishable, susceptible to devaluation or otherwise in jeopardy;
__________________
18
19

20

21
22

12

Model Law, art. 17.
It may be appropriate to include in the draft text an article along the lines of art. 6 of the Model
Law.
It may be appropriate to include in the draft text an article along the lines of art. 4 of the Model
Law.
Based on the Model Law, art. 18.
Based on the Model Law, art. 19.
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(d) Recognizing existing arrangements concerning the funding of enterprise
group members participating in the group insolvency solution where the funding
entity is located in this State and authorizing the continued provision of finance
under those funding arrangements;
(e)
2.

Any relief mentioned in article 7, paragraph 1.

[Insert provisions of the enacting State relating to notice.]

3.
Unless extended under article 7, subparagraph 1(g), the relief granted under
this article terminates when the application for recognition is decided upon.
4.
The court may refuse to grant relief under this article if such relief would
interfere with the administration of a [foreign group proceeding] [group insolvency
solution].
Article 7. Relief that may be granted upon recognition of a foreign group
proceeding 23
1.
Upon recognition of a foreign group proceeding, where necessary to protect
the assets of the enterprise group member or the interests of creditors and facilitate
the implementation of a group insolvency solution, the court may, at the request of
the foreign group member representative, grant any appropriate relief, including:
(a) Staying the commencement or continuation of individual actions or
individual proceedings concerning the assets, rights, obligations or liabilities of the
enterprise group member;
(b) Staying the commencement or continuation of insolvency proceedings in
this State with respect to the enterprise group member to enable a group insolvency
solution to be developed;
(c)

Staying execution against the assets of the enterprise group member;

(d) Suspending the right to transfer, encumber or otherwise dispose of any
assets of the enterprise group member, except where authorized by the court;
(e) Entrusting the administration or realization of all or part of the assets of
the enterprise group member located in this State to the enterprise group member
representative or another person designated by the court;
(f) Providing for the examination of witnesses, the taking of evidence or the
delivery of information concerning the assets, affairs, rights, obligations or
liabilities of the enterprise group member;
(g)

Extending any provisional relief granted;

(h) Recognizing existing arrangements concerning the funding of enterprise
group members participating in the group insolvency solution and authorizing the
continued provision of finance under those funding arrangements where the funding
entity is located in this State;
(i) Subject to article 8, approving treatment in the foreign group proceeding
of the claims of creditors located in this State; or
__________________
23

This article is based upon arts. 20 and 21 of the Model Law, with some additions.
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(j) Granting any additional relief that may be available to [insert the title of
a person or body administering a reorganization or liquidation under the law of the
enacting State] under the laws of this State.
2.
Upon recognition of a foreign group proceeding the court may, at the request
of the foreign group member representative, entrust the distribution of all or part of
the assets of the enterprise group member located in this State to the foreign group
member representative or another person designated by the court, provided that the
court is satisfied that the interests of creditors in this State are adequately protected.
Article 8. Protection of creditors and other interested persons 24
1.
In granting or denying relief under article 6 or 7, or in modifying or
terminating relief under paragraph 3 of this article, the court must be satisfied that
the interests of the creditors and other interested persons, including the debtor, are
adequately protected.25
2.
The court may subject relief granted under article 6 or 7 to conditions it
considers appropriate.
3.
The court may, at the request of the foreign group member representative or a
person affected by relief granted under article 6 or 7, or at its own motion, modify
or terminate such relief.

C.

Cooperation with foreign courts and foreign representatives
Article 9. Cooperation and direct communication between a court of this State
and foreign courts or foreign group member representatives26
1.
In the matters referred to in article 1, the court shall cooperate to the maximum
extent possible with foreign courts or foreign group member representatives, either
directly or through a [insert the title of a person or body administering a
reorganization or liquidation under the law of the enacting State] or other person
appointed to act at the direction of the court to facilitate the development and
implementation of a group insolvency solution.
2.
The court is entitled to communicate directly with, or to request information or
assistance directly from, foreign courts or foreign group member representatives
concerning members of the same enterprise group and in particular with respect to
implementation of a group insolvency solution and the role of the respective courts
when such a solution is to be implemented.

__________________
24
25

26

14

Model Law, art. 22.
Any commentary or guide to enactment prepared to accompany this draft text might explain in
more detail the notion of adequate protection and the standard that might be applicable, for
example, that creditors of the enacting State whose claims are to be treated in the foreign group
proceeding under draft article 7 (1)(i) should be no worse off than if those claims were treated in
a proceeding under the laws of the enacting State. The Working Group may wish to consider
whether this standard should be specified in draft article 8.
Legislative Guide, part three, recs. 240 and 242.
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Article 10. Cooperation to the maximum extent possible under article 9 27
Cooperation to the maximum extent possible for the purposes of article 9 may
be implemented by any appropriate means, including:
(a) Communication of information by any means considered appropriate by
the court;28
(b) Participation in communication with the foreign court or foreign group
member representative;
(c) Coordination of the administration and supervision of the affairs of the
enterprise group members [subject to foreign group proceedings] [participating in a
group insolvency solution];
(d)

Coordination of concurrent foreign group proceedings;

(e)

Appointment of a person or body to act at the direction of the court;

(f) Approval of the treatment of creditors of the enacting State in a foreign
group proceeding;
(g) Approval of cross-border insolvency agreements to facilitate the
implementation of a group insolvency solution;29 and
(h) [The enacting State may wish to list additional forms or examples of
cooperation].
Article 11. Conditions applicable to cross-border communication involving
courts30
Communication for the purposes of article 9, paragraph 2, is subject to the
following conditions:
(a) The time, place and manner of communication shall be determined
between the courts or between the courts and foreign group member representatives;
(b) Notice of any proposed communication shall be provided to interested
persons in accordance with applicable law;
(c) A foreign group member representative is entitled to participate in a
communication. An interested person may participate in a communication in
accordance with applicable law and when determined by the court to be appropriate;
(d) The communication may be recorded and a written transcript prepared as
directed by the courts. That transcript may be treated as an official transcript of the
communication and filed as part of the record of the proceedings;
(e) Communications shall be treated as confidential only in exceptional
cases to the extent considered appropriate by the courts and in accordance with
applicable law; and
__________________
27
28

29
30

Ibid., rec. 241.
This might include providing to the foreign court or the foreign group member representative
copies of documents issued by the court or that have been or are to be filed with the court
concerning the enterprise group members subject to foreign group proceedings.
See UNCITRAL Practice Guide on Cross-Border Insolvency Cooperation (2009).
Legislative Guide, part three, rec. 243.
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(f) Communication should respect: (i) the mandatory rules of the
jurisdictions involved in the communication; (ii) the substantive and procedural
rights of interested persons; and (iii) the confidentiality of information.
Article 12. Effect of communication under article 9 31
Participation by a court in communication pursuant to article 9, paragraph 2
does not imply:
(a) A compromise or waiver by the court of any powers, responsibilities or
authority;
(b)
(c)
rights;
(d)

A substantive determination of any matter before the court;
A waiver by any of the parties of any of their substantive or procedural
A diminution of the effect of any of the orders made by the court;

(e) Submission to the jurisdiction of other courts participating in the
communication; or
(f) Any limitation, extension or enlargement of the jurisdiction of the
participating courts. Each court is entitled at all times to exercise its independent
jurisdiction and authority with respect to matters presented to it and the conduct of
the parties appearing before it.
Article 13. Coordination of hearings32
1.

The court may conduct a hearing in coordination with a foreign court.

2.
The substantive and procedural rights of parties and the jurisdiction of each
court may be safeguarded by reaching agreement on the conditions to govern the
coordinated hearings.33
3.
Notwithstanding the coordination of hearings, each court remains responsible
for reaching its own decision on the matters before it.
Article 14. Cooperation and direct communication between the [insert the title of
a person or body administering a reorganization or liquidation with respect to an
enterprise group member under the law of the enacting State] and foreign courts
and foreign group member representatives 34
1.
In the matters referred to in article 1, the [insert the title of a person or body
administering a reorganization or liquidation with respect to an enterprise group
member under the law of the enacting State] shall, in the exercise of its functions
and subject to the supervision of the court, cooperate to the maximum extent
__________________
31
32
33

34

16

Ibid., rec. 244.
Ibid., rec. 245.
These conditions might include: the rules applicable to the conduct of the hearing; the
requirements for the provision of notice; the method of communication to be used; the
conditions applicable to the right to appear and be heard; the manner of submission of
documents to the court and their availability to a foreign court; and limitation of the jurisdiction
of each court to the parties appearing before it.
Legislative Guide, part three, recs. 246 and 248.
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possible with foreign courts and foreign group member representatives to facilitate
the development and implementation of a group insolvency solution.
2.
The [insert the title of a person or body administering a reorganization or
liquidation with respect to an enterprise group member under the law of the
enacting State] is entitled, in the exercise of its functions and subject to the
supervision of the court, to communicate directly with or to request information or
assistance directly from foreign courts and foreign group member representatives.
Article 15. Cooperation to the maximum extent possible under article 14 35
For the purposes of article 14, cooperation to the maximum extent possible
may be implemented by any appropriate means, including:
(a) Sharing and disclosure of information concerning enterprise group
members participating in a group insolvency solution, provided appropriate
arrangements are made to protect confidential information;
(b) Negotiation of cross-border insolvency agreements to facilitate the
implementation of a group insolvency solution;
(c) Allocation of responsibilities between [insert the title of a person or
body administering a reorganization or liquidation with respect to an enterprise
group member under the law of the enacting State] and foreign group member
representatives;
(d) Coordination of the administration and supervision of the affairs of the
enterprise group members [subject to foreign group proceedings] [participating in a
group insolvency solution];36 and
(e) Coordination
reorganization plans.

with

respect

to

the

proposal

and

negotiation

of

Article 17. Authority to enter into cross-border insolvency agreements 37
A cross-border insolvency agreement may be entered into to facilitate the
implementation of a group insolvency solution.
Article 18. Appointment of a single or the same insolvency representative38
1.
The court may coordinate with foreign courts with respect to the appointment
of a single or the same group member representative to administer insolvency
proceedings concerning members of the same enterprise group in different States,
provided that the group member representative is qualified for appointment in each
of the relevant States.

__________________
35
36

37
38

Ibid., rec. 250.
This may include: day-to-day operations where the business is to be continued;
post-commencement finance; safeguarding of assets; use and disposition of assets; exercise of
avoidance powers; communication with creditors and meetings of creditors; submission and
admission of claims, including intra-group claims; and distributions to creditors.
UNCITRAL Legislative Guide, rec. 253.
Ibid., rec. 251.
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2.
To the extent required by applicable law, the group member representative is
subject to the supervision of each appointing court.

D.

Coordination of concurrent proceedings
Chapter V, articles 28 to 32 of the Model Law address issues of coordination
between concurrent proceedings and the adjustment of relief between the different
proceedings. The Working Group may wish to consider whether provisions of that
nature are required in a new text and if so, the content of those provisions.
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Annex
Scenario 1

1.
Scenario 1 represents an enterprise group with seven separate legal entities,
each with its COMI in a different jurisdiction. Two “group solutions” are proposed:
the first centred in jurisdiction B (involving entity B and some of entity A’s assets or
operations) and the second centred in jurisdiction C (involving entities C, D, E, G
and some of entity A’s assets or operations). F is a group member not involved in
either group solution.
2.
To facilitate those group solutions, the proceedings in C would need to be able
to obtain relief from the courts in the other relevant jurisdictions. For example, the
representatives of proceedings in C would need to appear in jurisdiction D and
request relief regarding the assets or operations of entities A, C, D, E and G (if any)
located in jurisdiction D. It should be possible to request such relief even though the
COMIs of most of those entities are not in C (meaning that the proceeding in C
would, under the existing Model Law, not be seen as the “main” proceeding for A,
D, E and G), and even though jurisdiction D might normally see itself as the proper
jurisdiction for a main proceeding for entity D.
3.
Similarly, the court in A would need to be able to provide or coordinate relief
in response to separate requests from B and C, regarding the two separate group
solutions, even though entity A’s COMI is in A. Scenario 1 does not depict the
ownership structure of the group (unlike Scenario 2) but only its geographic
distribution. The legislative provisions that might be required to facilitate
development and implementation of a group insolvency solution are discussed in
above in part I.
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Scenario 2
A

B
C

D

F

E

G

1.
Scenario 2 represents a company with two major product lines. Product 1
is manufactured, sold and installed by subgroups D and E and product 2 by
subgroup F. Company G is a solvent sales company in another jurisdiction, but D, E,
F and G all have inter-company indebtedness to C. With the exception of C and F,
which are co-located, the other group companies are located in different States. The
overall group COMI is in State C; this is not disputed. The main asset-owning
companies are shaded on the chart. Management faces three possibilities:
(a) Addressing
subsidiaries whole;

the

insolvency

and

restructuring

of

C,

keeping

all

(b) As in (a), but also involving insolvencies and restructuring of D, E and F
if it proves necessary to control the actions of creditors or if material debt
forgiveness is required by the creditors of those companies, with the same office
holders being appointed to C, D, E and F based on the group COMI being located in
State C; or, as a last resort,
(c) If (b) is not possible for any reason, such as a holdout by creditors of D,
there will be attempts to restructure the businesses of D and E together, based on the
COMI of D and, separately, of C and F together based on the shared COMI.
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Introduction
1.
Part three of the UNCITRAL Legislative Guide on Insolvency Law deals with
the treatment of enterprise groups in insolvency and provides background on the
nature of enterprise groups; reasons for conducting business through enterprise
groups; what constitutes an enterprise group by reference to concepts such as
ownership and control; and regulation of enterprise groups. Part four of the
Legislative Guide addresses the obligations of directors in the period approaching
insolvency, discussing issues associated with directors’ obligations in that period
and, in particular, the rationale for imposing obligations specific to that period by
way of the operation of insolvency, rather than corporate, law. Neither part
addresses the specific issues that might affect the obligations of directors who
perform that function for one or more enterprise group members.
2.
At its forty-fourth session (December 2013), the Working Group agreed on the
importance of addressing the obligations of directors of enterprise group companies
in the period approaching insolvency, given that there were clearly difficult practical
problems in that area and that solutions would be of great benefit to the operation of
efficient insolvency regimes. At the same time, the Working Group noted possible
solutions needed to be considered carefully so that they did not hinder business
recovery, make it difficult for directors to continue to work to facilitate that
recovery, or influence directors to prematurely commence insolvency proceedings.
In light of those considerations, the Working Group agreed that an examination of
how part four of the Legislative Guide could be applied in the enterprise group
context and identification of additional issues (e.g. conflicts between a director’s
obligations to its own company and the interests of the group) would be helpful.
3.
Deliberations on this topic commenced at the Working Group’s
forty-sixth session (December 2014) on the basis of a draft prepared by the
Secretariat following consultation with an informal expert group as requested by the
Working Group (A/CN.9/WG.V/WP.125).
4.
This note has been prepared by the Secretariat on the basis of the
deliberations and conclusions of the Working Group at its forty-sixth session
(December 2014) (A/CN.9/829, paras. 12-32). Set out below are revisions to draft
recommendations 267 to 270 (previously numbered 255 (EG), 256 (EG),
256 (EG) (bis) and 256 (EG) (ter)), together with the first draft of an accompanying
commentary. In accordance with the decision of the Working Group, the text has
been prepared as an additional section of part four of the Legislative Guide. Notes
for the Working Group on revisions to the recommendations are included in the
footnotes.
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UNCITRAL Legislative Guide on Insolvency Law,
part four: Directors’ obligations in the period approaching
insolvency — enterprise groups
Introduction and purpose of this section
1.
This section of part four builds upon recommendations 255 to 266 of the
first section, which address the obligations of directors of an individual company in
the period approaching insolvency. Focusing on the nature of the obligations and the
steps that might be taken to discharge those obligations (as established in
recommendations 255 and 256), this section proposes how those recommendations
could be revised for application in the context of enterprise groups.
Recommendations 257 to 266 of the first section of part four continue to apply in
the enterprise group context as drafted, however cross-references in those
recommendations to recommendations 255 and 256 should be read as references to
recommendations 267 and 268.
2.
Additional recommendations (recommendations 269 and 270) have been
drafted to address the situation where a director is appointed to, or holds a
managerial or executive position in, more than one group member and conflicts
arise in discharging the obligations owed to the different members.
3.
This section uses the same terminology as other parts of the Legislative Guide.
To provide orientation to the reader, this section should be read in conjunction with
part three and the first section of part four.

I. Background
4.
The first section of part four of the Legislative Guide considers the obligations
of directors of individual companies in the period approaching insolvency,
providing information on how those obligations are treated under current laws.
While some jurisdictions have developed provisions to impose obligations on
directors in the period approaching insolvency, the relative advantages and
disadvantages of such regimes remain the subject of debate.1 The first section of
part four underlines the need for early action to be taken when businesses face
financial difficulty in order to avoid rapid decline and to facilitate rescue and
reorganization. It also notes that while there has been an appropriate refocusing of
insolvency laws in many countries towards increasing the options for that early
action to be taken, there has been little corresponding attention paid to creating
appropriate incentives for directors to use those options. 2 The first section
encourages the development of appropriate incentives by identifying for
incorporation in the law relating to insolvency the basic obligations a director of an
enterprise may have in the period approaching insolvency and the steps that might
be taken to discharge those obligations. Those obligations would become
enforceable only once insolvency proceedings commenced.
__________________
1
2

Ibid., paras. 8-10.
Legislative Guide, part four, para. 6.
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5.
In the enterprise group context, the issue of directors’ obligations in the period
approaching insolvency does not appear to be clearly or widely addressed by
national legislation. While the concept of enterprise groups has been considered and
developed in many jurisdictions, the question of the obligations of directors in such
situations remains somewhat confused.3
6.
Part three of the Legislative Guide, which addresses the insolvency treatment
of enterprise groups, notes that enterprise groups are often characterized by varying
degrees of economic integration (from highly centralized to relatively independent)
and types of organizational structure (vertical or horizontal) that create complex
relationships between group members and may involve different levels of ownership
and control. These factors, together with adherence to the single entity principle and
the widespread lack of any explicit acknowledgement of the group reality in the
legislation applicable to individual group members, raise a number of issues for
directors of enterprise group members. Adherence to the single entity principle
typically requires directors to promote the success and pursue the interests of the
company they direct, respecting the limited liability of that company and ensuring
that its interests are not sacrificed to those of the enterprise group, irrespective of
the interests of the group as a whole, the position of the director’s company in the
group structure, the degree of independence or integration among group members
and the incidence of ownership and control. But where that company’s business is
part of an enterprise group and reliant, at least to some extent, on other group
members for the provision of vital functions (e.g. for financing, accounting, legal
services, suppliers, markets, management direction and decision-making or
intellectual property), addressing the financial difficulties of that company in
isolation is likely to be difficult, if not, in some cases, impossible. Part three
discusses in some detail the current economic reality of enterprise groups and, in the
context of insolvency, the impact of treating enterprise group members as unrelated
entities on resolving the financial difficulties of some group members or of the
group more widely.4
7.
The requirement to act in the interests of the directed company may be further
complicated in the group context when a director of one group member performs
that function or holds a managerial or executive position in other group members. In
such a situation, it may be difficult for the director to separately identify the
interests of each of those group members and treat them in isolation: the interests of
those group members may need to be balanced against each other, against the
possibly competing economic goals or needs of other group members and against
those of the enterprise group collectively. Moreover, achieving that balance may
require assessment of both short and long term implications for the interests of the
different group members and may even require the acceptance of some detriment,
even if only in the short term, to the interests of individual group members in order
to achieve a longer term benefit.
8.
Some examples of situations in which a director might need to balance the
interests of individual group members and those of the group more widely may
include where one group member provides finance to another group member or acts
__________________
3

4

4

A/CN.9/WG.V/WP.115, para. 40. This paper outlines the manner in which a number of different
jurisdictions address this issue.
Legislative Guide, part three, chap. I.
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as a guarantor for finance provided by an external lender to another group member,
in an attempt to keep the group as a whole afloat, including its own business; where
one group member agrees to transfer its business or assets or surrender a business
opportunity to another group member or to contract with that member on terms that
could not be considered commercially viable, but where to do so may ultimately
benefit the business of group member agreeing to the transfer; or where a group
member enters into cross-guarantees with other group members to assist the group
as a whole to use its assets more effectively in financing group operations.
9.
Such considerations might be relevant in the period approaching insolvency,
when greater control and coordination of the groups’ activities may be required to
maximize efficiency and design solutions to resolve the financial difficulties of the
group as a whole or for some of its parts. At that time, there may also be more
opportunities for advantage to be taken of more vulnerable and dependent group
members in order to benefit other members, such as through transfers of assets,
diversion of business opportunities and use of those group members to conduct
more risky transactions or activities or to absorb losses and bad assets.
10. To address the best interests of the directed group member, a director may
require a degree of flexibility to weigh the various competing interests and act for
the benefit of other group members or the group as a whole where that action
coincides with the best interests of the directed member. To the extent that the
course of action a director chooses to follow in such circumstances is reasonable
and instrumental in avoiding insolvency or minimizing its impact on the directed
group member they should not be liable for breach of their obligations.
11. While, as noted above, few laws address directors’ obligations in the enterprise
group context, courts in different jurisdictions have accorded differing degrees of
recognition to the practical reality of the manner in which enterprise groups operate.
While the focus is still upon directors exercising their powers for the benefit of their
own group member or members, some jurisdictions may permit directors to have
regard, for example, to the direct or derivative commercial benefits accruing to that
group member from pursuing a particular course of action with other group
members and to the extent to which their group member’s prosperity or continued
existence depends on the well-being of the group as a whole. Typically, however,
collective benefit is not a sufficient justification by itself. Moreover, directors might
also be required to take into account any reasonably foreseeable detriments that
might flow to their group member as a result of the course of action taken and to
consider the position of their group member’s unsecured creditors, particularly
where that member’s solvency might be affected. The latter consideration is of
particular importance where the transaction is a guarantee or security for a loan to
another group member.
12. Other jurisdictions have allowed directors of group companies to act in the
interests of the overall group when certain conditions are met, such as that the group
has a balanced and firmly established structure; that the group member took part in
the long-term and coherent group policy; and that the directors in good faith
reasonably assumed that any detriment suffered by their group member would in
due course be made good by other advantages. Another approach permits a director
of a group member to act in the interests of the parent provided it does not prejudice
the group member’s ability to pay its own creditors and the directors are authorized,
either by the constitution of the group member or by shareholders, depending on
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whether the group member is wholly or partly owned. Under those laws, the group
member should not be insolvent at the time the director acts, nor should it become
insolvent by virtue of that action.
13. This section identifies the extent to which a director of an enterprise group
member may take account of considerations beyond the group member they direct in
fulfilling their obligations in the period approaching insolvency and the safeguards
that should apply. Those considerations will, to a greater or lesser extent, reflect
aspects of the economic reality of the enterprise group. This section proposes
principles for inclusion in the law concerning the obligations of directors of
enterprise group companies in the period approaching insolvency. These principles
may serve as a reference point and can be used by policymakers as they examine
and develop appropriate legal and regulatory frameworks. Whilst recognizing the
desirability of achieving the goals of insolvency law (outlined in part one, chapter I,
paragraphs 1-14 and recommendation 1) through early action and appropriate
behaviour by directors, it is also acknowledged that there are threats and pitfalls for
entrepreneurs that may result from overly draconian rules.
14. This section does not deal with the obligations of directors that may apply
under criminal law, company law or tort law. It focusses only on those obligations
that may be included in the law relating to insolvency and become enforceable once
insolvency proceedings commence.

II. Elements of the obligations of directors of enterprise group
companies in the period approaching insolvency
A.

The nature of the obligations
15. The underlying rationale of imposing obligations on directors in the proximity
of insolvency is addressed in the first section of part four, paragraphs 1 to 7, and
remains equally applicable in the enterprise group context. The obligations of
directors of a group member continue to be the same basic obligations as established
in recommendation 255, but provision might be made to permit the broader context
of the economic reality of the enterprise group to be taken into account in
determining the steps that should be taken by a director to avoid liability for breach
of those obligations. Relevant factors to be considered might include the position of
the enterprise group member in the enterprise group, the degree of integration
between enterprise group members (as mentioned in recommendation 217 of
part three) and the possibility of maximizing value in the group by designing a
solution to the group’s financial difficulties that includes the whole group or some
of its parts. Such solutions may require a director of a group member in financial
difficulty to take steps that may appear, at first glance, to be detrimental to that
group member, but that will ultimately achieve a better result for it and ensure the
continuation of its business and maximization of its value. Taking those same steps
in circumstances where they are not likely to benefit the group member in financial
difficulty may expose directors to liability for failure to discharge their obligations
reasonably.
16. One consideration for directors evaluating the steps to be taken to address the
group member’s financial difficulties is the impact of those steps on creditors of that
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group member, especially when wider group interests are to be accommodated.
Recommendation 255 requires directors to have due regard to the interests of
creditors, as well as of other stakeholders. The interests of creditors of the group
member may be safeguarded by establishing a “no worse off” standard — i.e. that
creditors will be no worse off under the steps that are taken than they would have
been had those steps not been taken.
17. The first section of this part discusses the types of steps that a director might
reasonably be expected to take in order to address financial difficulty, avoid the
onset of insolvency and, where it is unavoidable, to minimize its impact (part four,
chap. II, para. 5). Those steps would continue to be relevant in the group context
and might be supplemented by additional steps, depending on the factual situation,
that will effectively require some degree of mutual assistance and cooperation with
other group members. Those additional steps might be affected by the position of
the group member in the enterprise group and require consideration of whether more
value might be preserved or created by assisting the implementation of a solution
for the enterprise group as a whole or some of its parts, than by taking steps that
relate only to the individual group member. Consideration might be given to
assessing the directed member’s obligations, both financial and legal, to other group
members; the transactions that should (or should not) be entered into with other
group members; possible sources and availability of post-commencement finance,
including its provision by the directed group member to other group members; and
the impact of possible solutions, whether limited to the directed group member or
involving the group more widely, on creditors and other stakeholders of the directed
group member. A director might also consider taking steps to organize informal
negotiations with creditors, such as voluntary restructuring negotiations, with a
view to devising a solution for the enterprise group as a whole or some of its parts
where that will benefit the directed group member.
18. Where insolvency is unavoidable and formal proceedings are to be
commenced, a director might consider the court in which those proceedings should
commence, particularly when there is a possibility of making a joint application
with other group members and procedurally coordinating those proceedings, as
discussed in part three.5
Recommendations 267-268
Purpose of legislative provisions
The purpose of these provisions addressing the obligations of those
responsible for making decisions concerning the management of an enterprise group
member that arise when insolvency is imminent or unavoidable is:
(a) To protect the legitimate interests of creditors and other stakeholders of
the enterprise group member;
(b) To ensure that those responsible for making decisions concerning the
management of an enterprise group member are informed of their roles and
responsibilities in those circumstances;

__________________
5

Legislative Guide, part three, recs. 202-210.
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(c) To recognize the impact of the enterprise group member’s position in the
enterprise group upon the manner in which the group member should be managed to
address its imminent or unavoidable insolvency and the obligations of those
responsible for making decisions concerning the management of that group member,
including in situations where they are also responsible for making decisions
concerning the management of other group members; and
(d) To permit an enterprise group member to be managed, where appropriate,
in a manner that will maximize value in the enterprise group by promoting
approaches to resolve insolvency for the enterprise group as a whole or for some of
its parts, whilst ensuring that the creditors of that group member and its other
stakeholders are no worse off than if that group member had not been managed so as
to promote such approaches to resolution.
Paragraphs (a)-(d) should be implemented in a way that does not:
(a) Unnecessarily adversely affect successful business reorganization of the
enterprise group member, taking into account the possible benefit of maximizing the
value of the enterprise group and promoting an insolvency solution for the
enterprise group as a whole or some of its parts, the position of the group member in
the enterprise group and the degree of integration between group members;
(b) Discourage participation in the management of companies, particularly
those experiencing financial difficulty; or
(c) Prevent the exercise of reasonable business judgement or the taking of
reasonable commercial risk.
Contents of legislative provisions
The obligations 6
Variant 1
267. (255) The law relating to insolvency should specify that from the point in time
referred to in recommendation 257, the persons specified in accordance with
recommendation 258 will have the obligation(s) to have due regard to the interests
of creditors and other stakeholders of the enterprise group member of which they
are a director and insofar as not inconsistent with that obligation, they may take

__________________
6

8

Note to the Working Group
Variant 1 parallels recommendation 255 of part four, with some additional wording referring to
the group context and additional considerations in subparagraph (b) specifically addressing the
group context, as agreed by the Working Group at its forty-sixth session (A/CN.9/829,
paras. 16-19).
Variant 2 has been prepared by the Secretariat to emphasize the primary importance of a
director’s obligations to the companies of which he or she is a director. Accordingly, Variant 2
specifies, in paragraph (a), that recommendation 255 is the starting point for the obligations of a
director in the group context. Paragraph (b), which introduces the group context, incorporates
wording from the chapeau and paragraph (b) of Variant 1 that extends the considerations to be
taken into account in satisfying the obligations in recommendation 255 to include aspects
specific to the group context and to give effect to several suggestions made at the
forty-sixth session (e.g. A/CN.9/829, para. 18).
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steps to promote an insolvency solution for the enterprise group as a whole or some
of its parts. In order to do so, reasonable steps may include those directed to:
(a)

Avoiding insolvency of their group member; and

(b) Where insolvency of that group member is unavoidable, minimizing its
impact on the creditors and other stakeholders of that group member, taking into
account the possible benefit of maximizing the value of the enterprise group as a
whole, the position of the enterprise group member in the enterprise group and the
degree of integration between enterprise group members.
Variant 2
267. (255) (a) The law relating to insolvency should specify that the obligations
established in recommendation 255 will apply to a director of a company that is a
member of an enterprise group.
(b) Insofar as not inconsistent with those obligations, the director of an
enterprise group member may take reasonable steps to promote a solution that
addresses the insolvency of the enterprise group as a whole or some of its parts. In
so doing, the director may take into account the possible benefits of maximizing the
value of the enterprise group as a whole, the position of the enterprise group
member in the enterprise group and the degree of integration between enterprise
group members, whilst ensuring that the creditors of the group member and its other
stakeholders are no worse off than if steps had not been taken to promote such a
solution.
Reasonable steps for the purposes of recommendation 267 7
268. (256) For the purposes of recommendation[s] 255 and 267, and to the extent
[possible] [not inconsistent with the obligations of the director to the group member
of which they are director] reasonable steps in the enterprise group context might
include, in addition to the steps outlined in recommendation 256:
1.
(a) Evaluating the current financial situation of the enterprise group member
and of the enterprise group to consider whether more value might be preserved or
created by considering a solution for the enterprise group as a whole or some of its
parts;
(b) Considering the financial and other obligations of the group member to
other enterprise group members, whether transactions should be entered into with
other enterprise group members, and possible sources and availability of
post-commencement finance;
(c) Evaluating whether the enterprise group member’s creditors and other
stakeholders would be better off under an insolvency solution for the enterprise
group as a whole or some of its parts;
(d) Assisting the implementation of an insolvency solution for the group as a
whole or some of its parts; and
__________________
7

Note to the Working Group: Draft recommendation 268 has been revised as agreed by the
Working Group at its forty-sixth session (A/CN.9/829, paras. 21-24).
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(e) Holding and participating in informal negotiations with creditors, such as
voluntary restructuring negotiations, 8 where organized for the enterprise group as a
whole or some of its parts.
2.
Where formal insolvency proceedings are to be commenced, considering the
court in which they should be commenced, whether a joint application9 with other
relevant enterprise group members is possible or appropriate and whether
proceedings should be procedurally coordinated.10

B.

Identifying the parties who owe the obligations
19. In the group context, identifying those responsible for management decisions
may be more complex than in the case of a single company. Various layers of
management and influence can affect the affairs of any single group member and the
manner in which it conducts its business, particularly in the vicinity of insolvency.
Such influence may undermine the ability of the directors of a group member to take
appropriate steps to address the financial difficulties of the directed member or
involve that member in the financial difficulties of other group members, to the
detriment of the creditors of the directed group member. This may occur in
numerous circumstances, such as where the boards of the two members consist of
substantially the same persons; where the majority of the board of one group
member is nominated by the other member, which is in a position of control; where
one group member controls the management and financial decision-making of the
group; and where one group member interferes in a sustained and pervasive manner
in the management of another group member, typically in the situation of a parent
and controlled group member.
20. There may also be some groups in which it is difficult to identify the precise
boundaries between group members because management responsibilities across
different boards are blurred. In addition, relevant executives and decision makers
may be employed by group members several steps removed from the group member
in question and the separate identity and liability of that group member may be
generally disregarded in the daily business of the group. In such situations, serious
issues may arise as to the obligations of such persons with respect both to the actual
business conducted by the group member in question and to the group member by
which they are employed.
21. Persons that might be considered to be a director in the group context could
include another group member or the director of another group member, including a
shadow director11 of that other group member. While some laws do not permit a
group member to be formally appointed as a director of another group member, such a
group member might nevertheless be regarded as a shadow director of that other
member when it exercises influence over or directs the activities of that group member.
22. Paragraphs 13 to 16 of the first section of this part discuss the parties who owe
the obligations discussed above. Recommendation 258 adopts a broad formulation,

__________________
8
9
10
11

10

Legislative Guide, part one, paras. 2-18.
Ibid., part three, recs. 199-201.
Ibid., part three, recs. 202-210.
Ibid., part four, footnote 11 to para. 13.
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providing that it should include any person formally appointed as a director and
other person exercising factual control and performing the functions of a director.
Paragraph 15 of the commentary notes the types of function that may be expected to
be performed by such a person.

C.

Conflicting obligations
23. It may often be the case in enterprise groups that a director performs that
function or holds a management or executive position in more than one group
member, whether as a result of the ownership and control structure of the group, the
alliances between group members, family ties across the group or some other aspect
of the manner in which the business or businesses of the group are organized.12
Whatever the reason, a director who sits on the boards of a number of different
group members may face, in the period approaching insolvency, potential conflicts
between the obligations owed to those different group members as they attempt to
identify the course of action most likely to preserve value and provide the best
solution to the financial difficulties of each group member. The nature and
complexity of the conflict may relate to the position of the directed entities in the
group hierarchy, the related degree of integration between group members and the
incidence of control and ownership. Where a director sits on the boards of the parent
and controlled group members, for example, they may need to be able to
demonstrate that any transaction involving the parent took into account and was fair
and reasonable to the controlled group member.
24. In addition, the interests of the directed group members may be closely
intertwined with the group more widely, requiring the economic reality of the group
as a whole to be considered. In such circumstances, steps that may be regarded as
detrimental to company operating as a stand-alone entity may be reasonable when
considered in that broader context. The business of a subsidiary, for example, may
be generally dependent on the business of the group more widely and it may be
appropriate for that subsidiary to provide funding in the short term for other
members in order to keep that wider business operating and ultimately save the
business of the subsidiary itself.
25. Directors facing such a conflict might be expected to act reasonably and take
adequate and appropriate steps to address the situation. That might require a
director, depending on the factual situation, to identify the precise nature of the
conflict in accordance with applicable law and determine how it might be addressed.
It may be sufficient in some circumstances for the director to disclose the conflict to
the affected boards of directors, while in other circumstances wider disclosure to
creditors and other stakeholders, including the boards of directors of other group
members, may be desirable. Such disclosure may be sufficient to support the
director’s continuing integrity and any lack of the impartiality or independence
required can be assessed against the circumstances disclosed.
26. It may be appropriate in some circumstances for the director to step back from
participating in any decisions relating to the conflict that are to be taken by the
affected boards or attending meetings at which related issues are to be discussed.

__________________
12

See Legislative Guide, part three, paras. 6-15.
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Appointment of additional or substitute board member may be possible in some
cases and, if the conflict cannot be resolved, the director may consider, as a last
resort, resigning from one or other of the affected boards. This might potentially
include resignation from the board of an insolvent or a solvent group member. While
that option of resignation may free the director of the dilemma, it simultaneously
neglects the larger problem and may exacerbate the situation, especially in the
period approaching insolvency, if it leaves the affected group member or members
without the expertise necessary to address their financial difficulties.
27. A good board process that analyses the situation of the respective group
members giving rise to the conflict and records the reasons for the action taken may
be helpful to the director in discharging obligations with respect to the conflict.
Recommendations 269-270
Purpose of legislative provisions
The purpose of provisions on conflict of obligations is to address the situation
where a director of one enterprise group member holds that position or a
management or executive position in another or other enterprise group members,
whether the parent or a controlled group member. That situation may give rise, in
the period approaching insolvency, to a conflict between the obligations owed to the
different group members, which may have an impact upon the steps to be taken to
discharge those obligations.
Contents of legislative provisions
[Conflict of obligations] [Conflicting obligations]
269. (256 bis) The law relating to insolvency should address the situation where,
in the period approaching insolvency, a director of an enterprise group member who
holds that position or a management or executive position in another or in other
enterprise group members has a conflict between the obligations owed in relation to
the creditors and other stakeholders of those different group members.
Reasonable steps for the purposes of recommendation 269
Variant 1 13
270. (256 ter) The insolvency law may specify that a director faced with such
conflicting obligations should take reasonable steps to manage those conflicts,
including obtaining advice to establish the exact nature of the different obligations;
disclosing to creditors, other directors of relevant members and other stakeholders
situations likely to lead to conflicting obligations; not participating in any decision
by the board of directors of the same group member on the matters giving rise to
such conflicts; [seeking the appointment of] [appointing] an additional director
when the conflicting obligations cannot be reconciled; and, as a last resort,
__________________
13

12

Note to the Working Group: Variant 1 includes revisions agreed by the Working Group at its
forty-sixth session (A/CN.9/829, paras. 27-29). Since the appointment of an additional director
might not be within the powers of the conflicted director, different drafting is proposed for that
action.
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resigning where there is no alternative course of action available and resignation
will not exacerbate the situation.
Variant 2 14
270. (256 ter) The insolvency law may specify that a director faced with
conflicting obligations should take reasonable steps to manage those conflicts.
Those steps may include obtaining professional advice to establish the exact nature
of the conflicting obligations and how to manage them, and disclosing to other
directors, creditors and other stakeholders the nature of the conflict and the
situations in which the conflict is likely to arise. In determining whether conflicts
are adequately managed, a director should consider whether the steps taken are
sufficient so that the creditors and other stakeholders of the group members of
which they are a director are in no worse a position than they would have been had
the conflicts not arisen. As a last resort, the director may need to resign from any
group member in relation to which the conflict is not adequately manageable.
Variant 3 15
270. (256 ter) The insolvency law may specify that a director faced with such
conflicting obligations should take reasonable steps to manage those conflicts.
Reasonable steps may include:
(a) Obtaining advice to establish the exact nature of the different
obligations;
(b) Identifying the parties to whom the conflict of obligations must be
disclosed and disclosing relevant information;
(c) Identifying when the director should not (i) participate in any decision by
the boards of directors of any of the relevant group members on the matters giving
rise to such conflicts, or (ii) be present at any board meeting at which such issues
are to be considered;
(d) [Seeking the appointment of] [Appointing] an additional director when
the conflicting obligations cannot be reconciled; and
(e) As a last resort, where there is no alternative course of action available
and resignation will not exacerbate the situation, resigning from the relevant
board(s) of directors.
__________________
14

15

Note to the Working Group: Variant 2 was proposed at the forty-sixth session, but not
considered for lack of time (A/CN.9/829, para. 30).
Note to the Working Group: Variant 3 is a drafting suggestion prepared by the Secretariat. It
is based upon Variant 1, but seeks to specify the steps to be taken more broadly. Rather than
listing, for example, the specific persons to whom the director should disclose a conflict of
interest, it indicates the reasonable step to be identifying the parties to whom disclosure should
be made and then disclosing relevant information. The commentary to the recommendation
might indicate some of the parties to whom disclosure might be appropriate, including other
members of the boards of affected group members or possibly board of directors of other group
members. Paragraph (c) builds upon some text added at the forty-sixth session to include the
possibility of a director absenting themselves from a meeting that is to consider issues to which
the conflict relates. In paragraph (d), since the appointment of such an additional director might
not be within the powers of the conflicted director, different drafting is proposed.
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Note by the Secretariat
Introduction
1.
At its forty-seventh session (2014), the Commission gave Working Group V
(Insolvency Law) a mandate to develop a model law or model legislative provisions
to provide for the recognition and enforcement of insolvency-related judgements.
At its forty-sixth session in December 2014, Working Group V (Insolvency
2.
Law) considered a number of issues relevant to the development of a legislative text
on the recognition and enforcement of insolvency-related judgements, including the
types of judgements that might be covered, procedures for recognition and grounds
to refuse recognition. The Working Group agreed that the text should be developed
as a stand-alone instrument, rather than forming part of the UNCITRAL Model Law
on Cross-Border Insolvency (the Model Law), 1 but that the Model Law provided an
appropriate context for the new instrument.
3.
The draft text set forth below is drafted in the form of a model law to be given
effect through enactment by a State and thus, when it refers to “this State”, it means
the enacting State. The content and structure of the draft text draws upon the
Model Law, as suggested by the Working Group (A/CN.9/829, para. 63). References
to the relevant Model Law sources of certain definitions and articles are indicated in
the footnotes (e.g. draft articles 8 and 9 follow elements of articles 15, 16 and 17 of
the Model Law).
__________________
1

A/CN.9/829, paras. 60 and 74.
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4.
The draft text seeks to give effect to the conclusions of the Working Group at
its forty-sixth session, particularly with respect to the types of judgement to be
included (A/CN.9/829, paras. 54 to 58), procedures for obtaining recognition and
enforcement (A/CN.9/829, paras. 65 to 67) and the grounds for refusal of
recognition (A/CN.9/829, paras. 68 to 71).
One issue not considered in the draft is the treatment of judgements arising in
5.
what might be considered competing insolvency proceedings (A/CN.9/829,
para. 75). This issue might be relevant in the types of scenario outlined in working
paper A/CN.9/WG.V/WP.128 concerning cross-border treatment of the insolvency of
enterprise groups, which is also to be discussed at the Working Group’s
forty-seventh session.
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Draft model law on the recognition and enforcement of
insolvency-related judgements
Preamble
The purpose of this Law is to provide for recognition and enforcement of
insolvency-related judgements in cross-border insolvency cases in a predictable and
transparent manner, in order to promote:
(a) Cooperation between the courts of this State and courts of other States
involved in cross-border insolvency cases;
(b)

Greater legal certainty for trade and investment;

(c)

Fair and efficient administration of cross-border insolvency cases;

(d) Protection and maximization of the value of the debtor’s assets and
affairs, and distributions to creditors; and
(e) Simplification of the procedure and reduction in the cost and time
required for recognition and enforcement of insolvency-related judgements.
Article 1. Scope of application
1.

This Law applies where:

(a) Recognition and enforcement of an insolvency-related judgement is
sought in this State by a foreign representative or other person entitled to seek
enforcement of such a judgement in connection with a foreign proceeding; or
(b) Recognition and enforcement of an insolvency-related judgement is
sought in a foreign State in connection with a proceeding under the law of this State.
2.

This Law does not apply to […].
Article 2. Definitions
For the purposes of this Law:

(a) “Foreign proceeding” means a collective judicial or administrative
proceeding pursuant to a law relating to insolvency in which the assets and affairs of
a debtor are [or were] subject to control or supervision by the court for the purpose
of reorganization or liquidation;2
(b) “Foreign representative” means a person or body, including one
appointed on an interim basis, authorized in a foreign proceeding to administer the
reorganization or the liquidation of the debtor’s assets or affairs or to act as a
representative of the foreign proceeding;3
(c) “Judgement” means any judicial or administrative decision, whatever it
may be called, including a decree or order, and a determination of costs and

__________________
2
3

This definition is based on the Model Law, art. 2, subpara. (a).
Ibid., art. 2, subpara. (d).
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expenses provided that the determination related to a judicial or administrative
decision,4 and any decision ordering provisional or protective measures; 5
(d) “Insolvency-related judgement” means a judgement that is closely
related to a foreign proceeding and was issued after the commencement of that
proceeding. A judgement is presumed to be “closely related to a foreign proceeding”
if it has an effect upon the insolvency estate of the debtor and either: (i) is based on
a law relating to insolvency; or (ii) due to the nature and legal basis of its
underlying claims, would not have been issued without the commencement of the
foreign proceeding.6 An insolvency-related judgement would include any equitable
relief, including the establishment of a constructive trust, provided in that
judgement or required for its enforcement. Insolvency-related judgements may
include judgements concerning any of the following matters:
(i)

Turnover of property of the insolvency estate;

(ii)

Sums due to the insolvency estate;

(iii) Sale of assets by the insolvency estate;
(iv) Requirements for accounting related to the insolvency proceeding;
(v)

Variant 1

Overturn of transactions involving the debtor or assets of the insolvency estate
that have the effect of either reducing the value of the estate or upsetting the
principle of equitable treatment of creditors;7
(v)

Variant 2

Resolution of actions to avoid or otherwise render acts detrimental to creditors
ineffective,8 including undervalued transactions, preferential transactions and
transactions intended to defeat, delay or hinder the ability of creditors to
collect claims where the effect of the transaction was to put assets beyond the
reach of creditors or potential creditors or to otherwise prejudice the interests
of creditors;9
(vi) Modification or enforcement of a stay of actions in a foreign
proceeding;10
(vii) Validity of a secured claim;
__________________

This definition is taken from the Convention of 30 June 2005 on Choice of Court Agreements
(2005 Hague Convention), art. 4.
5 This last phrase relating to provisional measures is taken from the draft global judgements
convention prepared by The Hague Conference on Private International Law, 2001 version,
art. 23.
6 The draft article might indicate that for the purposes of this model law, an insolvency-related
judgement would not include a judgement imposing a criminal penalty.
7 The wording of this variant is based on the UNCITRAL Legislative Guide on Insolvency Law,
rec. 87.
8 The wording of this variant is based on the UNCITRAL Model Law on Cross-Border Insolvency,
art. 23.
9 This wording is taken from the Legislative Guide, rec. 87.
10 Some consideration might be given to the issue of possible overlap with provisions of the
Model Law, such as art. 22, para. 3.
4
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(viii) A cause of action pursued by a creditor with approval of the court, based
on [an insolvency] [a foreign] representative’s decision not to pursue that
cause of action;
(ix) Liability of a director in the period approaching insolvency;11
(x) Confirmation of a plan of reorganization or liquidation or approval of a
[composition] [voluntary restructuring agreement];
(xi) Whether a particular debt can be discharged; and
(xii) Recognition of the discharge of a debtor.
Article 3. International obligations of this State 12
To the extent that this Law conflicts with an obligation of this State arising out
of any treaty or other form of agreement to which it is a party with one or more
other States, the requirements of the treaty or agreement prevail.
Article 4. Competent court or authority 13
The functions referred to in this Law relating to recognition and enforcement
of insolvency-related judgements shall be performed by [specify the court, courts,
authority or authorities competent to perform those functions in the enacting State].
Article 5. Authorization to seek enforcement of an insolvency-related judgement in a
foreign State 14
A party entitled to enforce an insolvency-related judgement given under the
law of this State is authorized to act in a foreign State to seek enforcement of that
judgement, as permitted by the applicable foreign law.
Article 6. Additional assistance under other laws 15
Nothing in this Law limits the power of a court or a [insert the title of any
other person or body administering the recognition and enforcement of an
insolvency-related judgement under the law of the enacting State] to provide to a
party seeking recognition and enforcement of an insolvency-related judgement in
this State additional assistance or relief under other laws of this State, in particular
those laws relating to decisions concerning the commencement, conduct,
administration and conclusion of insolvency proceedings.
Article 7. Interpretation 16
In the interpretation of this Law, regard is to be had to its international origin
and to the need to promote uniformity in its application and the observance of good
faith.
__________________
11

12
13
14
15
16

See Legislative Guide, part four dealing with the obligations of directors of a company in the
period approaching insolvency, recs. 255, 259 and 260.
This draft article repeats art. 3 of the Model Law.
Ibid., art. 4, with revisions specific to insolvency-related judgements.
Ibid., art. 5.
Ibid., art. 7.
Ibid., art. 8.
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Article 8. Recognition and enforcement of an insolvency-related judgement 17
1.
A foreign representative or other person entitled under the law of the State in
which the judgement was issued to seek enforcement of an insolvency-related
judgement may request the court in this State to recognize and enforce that
judgement.18
2.
A party seeking recognition and enforcement of an insolvency-related
judgement shall provide:
(a)

A copy of the insolvency-related judgement;

(b) A certified statement of whether the insolvency-related judgement is a
final judgement or, if not, the identification of the appellate court where any appeal
is pending, and the status of the appeal;
(c) Evidence that the party against whom relief is sought received notice of
the proceeding in which the insolvency-related judgement was issued and had an
opportunity to be heard prior to the issue of the judgement; and
(d) Evidence that the party against whom relief is sought was provided
notice of the request in this State for recognition and enforcement of the
insolvency-related judgement.
3.
The court may require translation of documents supplied in support of
recognition of the insolvency-related judgement into an official language of this
State.
4.
The court is entitled to presume that documents submitted in support of a
request for recognition of the insolvency-related judgement are authentic, whether
or not they have been legalized.
Article 9. Decision to recognize and enforce an insolvency-related judgement 19
An insolvency-related judgement shall be recognized and may, upon
recognition, be enforced without review of the merits of the judgement provided:
(a) The insolvency-related judgement is within the meaning of article 2,
subparagraph (c);
(b) The person seeking enforcement of the insolvency-related judgement is a
person within the meaning of article 2, subparagraph (b), or another person entitled
to seek enforcement of the judgement under article 8, paragraph 1;
(c)

The requirements of article 8, paragraph 2, are met;

(d) The court from which recognition is sought is the court referred to in
article 4; and
(e)

Article 10 does not apply.

__________________
17

18

19

6

This draft article is based on art. 15 of the Model Law, paras. 1, 2 and 4. Draft para. 4 of this
article is based on art. 16, para. 2, of the Model Law.
An insolvency-related judgement may also be raised as a defence to an action concerning the
same matter/claim in the enacting or another State.
This draft article is based on art. 17 of the Model Law.
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Article 10. Grounds to refuse recognition of an insolvency-related judgement 20
The court may decline to recognize an insolvency-related judgement if the
party against whom relief is sought demonstrates that:
(a) The insolvency-related judgement is subject to review in the originating
State or the time limit for seeking review has not expired and the originating State
would not enforce the insolvency-related judgement because of the availability of
such review;
(b) The party against whom the
insolvency-related judgement was instituted:

proceeding

giving

rise

to

the

(i) Was not notified of the institution of that proceeding in sufficient time
and in such a manner as to enable a defence to be arranged, unless the party
entered an appearance and presented their case without contesting notification
in the originating court, provided that the law of the originating State
permitted notification to be contested; or
(ii) Was notified of the institution of that proceeding in a manner that is
incompatible with fundamental principles of this State concerning service of
documents;
(c) The insolvency-related judgement was obtained by fraud in connection
with a matter of procedure;
(d) Recognition and enforcement of the insolvency-related judgement would
be manifestly contrary to the public policy of this State;
(e) The proceeding in which the insolvency-related judgement was issued
was manifestly contrary to the fundamental principles of procedural fairness of this
State;
(f) The insolvency-related judgement is inconsistent with a prior judgement
given in this State in a dispute between the same parties;
(g) The insolvency-related judgement is inconsistent with an earlier
judgement given in another State involving the same parties, provided that the
earlier judgement fulfils the conditions necessary for its recognition in this State;
(h) Recognition and enforcement of the insolvency-related judgement would
interfere with the administration of the debtor’s insolvency proceedings 21 or would
be inconsistent with a stay or other order entered in insolvency proceedings in this
or another State;
(i)

Variant 1

The party against whom the proceeding giving rise to the insolvency-related
judgement was instituted did not consent to the exercise of jurisdiction in that
proceeding and the foreign court exercised jurisdiction over that party solely
on a basis that was unreasonable or unfair. A basis of jurisdiction is not
__________________
20

21

These grounds are based upon those discussed and agreed upon at the Working Group’s
forty-sixth session (A/CN.9/829, paras. 68-71).
At the forty-sixth session, it was suggested that this ground might be included as an alternative
to restricting recognition to judgements emanating from proceedings that might be regarded as
main or non-main proceedings (A/CN.9/829, para. 70).
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unreasonable or unfair solely because it is not an acceptable basis of
jurisdiction for courts in this State.
(i)

Variant 2

The party against whom the proceeding giving rise to the insolvency-related
judgement was instituted did not consent to the exercise of jurisdiction in that
proceeding and the foreign court exercised jurisdiction over that party solely
on
one of the following grounds:
(i) The presence of that party’s property in the jurisdiction of the foreign
court, when the property is unrelated to the insolvency-related judgement;
(ii)

The nationality of a different party; or

(iii) Any other basis that was unreasonable or unfair; a basis of jurisdiction is
not unreasonable or unfair solely because it is not an acceptable basis of
jurisdiction for courts in this State.
Article 11. Severability 22
Recognition or enforcement of a severable part of a judgment shall be granted
where recognition or enforcement of that part is applied for, or only part of the
judgment is capable of being recognized or enforced under this Law.
Article 12. Provisional relief 23
1.
From the time recognition and enforcement of an insolvency-related
judgement is sought until a decision is made, the court may grant relief of a
provisional nature where relief is urgently needed, including:
(a) Staying the disposition of any assets of any party or parties against whom
the insolvency-related judgement has been issued; or
(b) Granting other legal or equitable relief, as appropriate, within the scope
of the insolvency-related judgement.
2.
[Insert provisions (or refer to provisions in force in the enacting State) relating
to notice.]
3.
Unless extended by the court, relief granted under this article terminates when
a decision on recognition and enforcement of the insolvency-related judgement
is made.

__________________
22

23

8

At its forty-sixth session, the Working Group noted that it might be advisable to provide for
severability so as to enable enforcement of only a part of a judgement in cases where grounds
for refusal of other parts might exist; certain elements such as a punitive damages award might
thus be excluded (A/CN.9/829, para. 61). This draft article is based on article 15 of the
2005 Hague Convention (see note 4).
This draft article is based upon paras. 1, 2 and 3 of art. 19 of the Model Law; para. 4 of
article 19 is included among the grounds for refusal of recognition under draft art. 10,
subpara. (h).
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CONTRACTING OUT OF SECONDARY
INSOLVENCY PROCEEDINGS: THE MAIN
LIQUIDATOR’S UNDERTAKING IN THE
MEANING OF ARTICLE 18
IN THE PROPOSAL TO AMEND
THE EU INSOLVENCY REGULATION
Prof. Dr. Bob Wessels*
INTRODUCTION
The European Insolvency Regulation1 aims to improve the efficiency
and effectiveness of insolvency proceedings having cross-border effects
within the European Union. For that purpose, the Insolvency Regulation
lays down rules on jurisdiction common to all member states of the
European Union (Member States), rules to facilitate recognition of
insolvency judgments, and rules regarding the applicable law. The model of
the Regulation will be known. It allows for one main proceeding, opened in
one Member State, with the possibility of opening secondary proceedings in
other EU Member States. The procedural model can only be successful if
these proceedings are coordinated:
Main insolvency proceedings and secondary proceedings can…contribute
to the effective realization of the total assets only if all the concurrent
proceedings pending are coordinated. The main condition here is that the
various liquidators must cooperate closely, in particular by exchanging a
sufficient amount of information. In order to ensure the dominant role of
the main insolvency proceedings, the liquidator in such proceedings
should be given several possibilities for intervening in secondary
insolvency proceedings which are pending at the same time. For example,
he should be able to propose a restructuring plan or composition or apply
for realisation of the assets in the secondary insolvency proceedings to be
2
suspended.

In this article, I will analyze a proposal that is included in the
amendments to the EU Insolvency Regulation (InsReg). These amendments
have been made by the European Commission on December 12, 2012. The

* International legal advisor, Dordrecht, The Netherlands; Emeritus professor of
International Insolvency Law, University of Leiden, Leiden Law School, The Netherlands. The
author can be reached via info@bobwessels.nl
1. See generally European Union Insolvency Regulation, Council Regulation 2000/1346,
2000 O.J. (L 160) 1 (EC) [hereinafter EU Insolvency Regulation]. It applies to 27 EU Member
States, with the exception of Denmark.
2. Id. recital 20 (emphasis added).
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proposal provides that the liquidator, appointed in the main insolvency
proceedings,
. . . may also give the undertaking that the distribution and priority rights
which local creditors would have had if secondary proceedings had been
opened will be respected in the main proceedings. Such an undertaking
shall be subject to the form requirements, if any, of the State of the
opening of the main proceedings and shall be enforceable and binding on
the estate.3

In Part I, I will first discuss the powers that a liquidator, appointed in
main insolvency proceedings has, including their effects outside the
Member State, the court of which has appointed the liquidator. 4 Thereafter,
attention will be given to InsReg Articles 31(1) and (2) which reflect the
fundamental foundation of the Insolvency Regulation, i.e. the coordination
of main insolvency proceedings and secondary insolvency proceeding in
which the liquidator in the main proceedings and the liquidators in the
secondary proceedings shall be duty bound to communicate information to
each other and to cooperate with each other. On the other hand, InsReg
Article 31(3) is a reflection of the dominant role of the main proceedings:
the liquidator in the secondary proceedings shall give the liquidator in the
main proceedings an early opportunity of submitting proposals on the
liquidation or use of the assets in the secondary proceedings. 5 Then, in Part
II, I will highlight some of the provisions in Chapter III of the Regulation
(Secondary Insolvency Proceedings) to illustrate the nature and function of
secondary insolvency proceedings with a focus on the coordination of main
insolvency proceedings and secondary insolvency proceedings, as well as to
clarify aspects of the so-called “‘dominant”‘ role of the main insolvency
proceedings. In the following section, I provide a short overview of crossborder insolvency practice in Europe, which serves as the cradle on the
European Commission’s proposal regarding the “as if” undertaking, given
by a main liquidator. After stating the Court of Justice of the European
Union’s view on the question of how to combine and align main and
secondary proceedings which have different or even contrasting aims in
Part IV, I turn in Part V to the European Commission’s proposals of
December 2012 and in Part VI to the amendments suggested by the
European Parliament (EP), the text of which was approved on February 5,
3. Proposal for a Regulation of the European Parliament and of the Council Amending
Council Regulation (EC) No. 1346/2000 On Insolvency Proceedings, para. 28(a)(1), COM (2012)
744 final (Dec. 12, 2012) [hereinafter Proposal to Amend the EU Insolvency Regulation].
4. EU Insolvency Regulation, supra note 1, art. 2(b) provides as a definition for liquidator,
“… any person or body whose function is to administer or liquidate assets of which the debtor has
been divested or to supervise the administration of his affairs. Those persons and bodies are listed
in Annex C”. Annex C lists around 100 national names of these “liquidators”.
5. See Margreet de Boer and Bob Wessels, The Dominance of Main Insolvency Proceedings
under the European Insolvency Regulation, in INTERNATIONAL INSOLVENCY LAW: THEMES AND
PERSPECTIVES 185 (Paul Omar ed., 2008).
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2014. I will then offer for debate in Part VII some critical observations to
the constituent (or lacking) elements of an “as if” undertaking, and in Part
VIII, some queries about the law applicable in such “as if” undertakings.
I. DOMESTIC POWERS OF THE LIQUIDATOR IN MAIN
INSOLVENCY PROCEEDINGS
InsReg Article 18 acknowledges the general authority of the main
liquidator to exercise his powers in other Member States.6 InsReg Article 19
comprises a rule relating to the proof of his appointment.7 In principle the
liquidator, appointed by a court that has jurisdiction pursuant to InsReg
Article 3(1) to open main insolvency proceedings, has the authority to
exercise all the powers conferred on him by the lex concursus in the other
Member States. Recognition of main proceedings under InsReg Article 16
takes place “automatically,” and includes recognition of the liquidator
appointed in such proceedings. 8 His powers shall be recognized
“automatically” too in all Member States.9 In these states the liquidator may
exercise the powers conferred to him by the lex concursus, the law of the
State in which main proceedings have been opened.10 The liquidator can
exercise his powers abroad (within the area of the 27 Member States) in
principle without any prior or further formality, especially without having
to obtain an exequatur, without having to propose a form of bail and,
furthermore, without the need to ensure publication of his appointment in
one or more other Member States.
The number of powers that a liquidator in the main insolvency
proceedings may have and the nature of such powers and their legal effects
are all determined by the lex concursus. Furthermore, the lex concursus is
decisive with regard to the liquidator’s legal tasks, duties, the scope of his
power, and the grounds and procedure for his removal. Therefore, for
instance, in Dutch main insolvency proceedings, the appointed liquidator
will also be subject to supervision by the supervisory judge (rechtercommissaris) when taking steps in other Member States. The Spanish
professors Virgós and Garcimartín submit that the lex concursus will also
be decisive in determining the liquidator’s liability for failure or weakness
of performance, including the standard of care required.11 I submit that the
possibility cannot be excluded that certain (third) parties could start liability
6.
7.
8.
9.
10.

EU Insolvency Regulation, supra note 1, art. 18.
Id. art. 19.
Id. art. 16.
Id.
I agree with the proposition of Berends A.J., Grensoverschrijdende insolventie, Nederlands
Instituut voor het Bank- en Effectenbedrijf, 152, (1999) that Article 18(1) is, in this regard, helpful
as a practical repetition of Article 4(2)(c), but is unnecessary. See EU Insolvency Regulation,
supra note 1.
11. MIGUEL VIRGÓS & FRANCISCO GARCIMARTÍN, THE EC REGULATION ON INSOLVENCY
PROCEEDINGS: A PRACTICAL COMMENTARY ¶ 364 (Kluwer Law International 2004).
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proceedings before the courts of the state within the territory where certain
acts by the liquidator have caused damages, when to such claims the law of
the latter Member State (including its provisions on private international
law) will be applicable.
The liquidator in the main insolvency proceedings only has authority to
exercise his powers in the other Member States within the limits of the
Insolvency Regulation, specifically outlined in the first sentence of Article
18(1), and therefore only “as long as no other insolvency proceedings have
been opened there nor any preservation measure to the contrary has been
taken there further to a request for the opening of insolvency proceedings in
that State.”12 This limitation relates to the possibility of opening secondary
insolvency proceedings pursuant to InsReg Article 3(2). 13 The VirgósSchmit Report refers to this limitation as a logical restriction, since the
assets cannot be subject to the powers of two different liquidators:
Once territorial proceedings have been opened, the direct powers of the
liquidator in the main proceedings no longer apply to assets situated in the
state of the opening of the territorial proceedings. The liquidator in the
territorial proceedings has exclusive powers over those assets. This does
not imply that the main liquidator loses all influence over the debtor’s
estate situated in the other ... state, but that that influence must be
exercised through the powers conferred on that liquidator by [the
Regulation] to coordinate the territorial proceedings and the main
proceedings.14

As indicated, the limitation in Article 18(1)’s first sentence also
concerns situations in which provisional protective measures are
incompatible with the exercise of the powers of the main liquidator which
have already been adopted as a consequence of the request to open
secondary proceedings. Examples of measures of this type in the
Netherlands are provided for in the Dutch Bankruptcy Act
(Faillissementswet) and include the placing under seal of the estate (which,
however, in practice hardly takes place),15 as well as measures to protect the
interests of creditors.16
The second sentence of InsReg Article 18(1) explicitly provides for the
main liquidator’s power to remove the debtor’s assets from the territory of
the Member State in which they are situated, subject to InsReg Articles 5

12. EU Insolvency Regulation, supra note 1, art. 18.
13. Id. art. 3(2).
14. Miguel Virgós & Etienne Schmit, Report on the Convention of Insolvency Proceedings,

para.
163,
Council
6500/1996
(May
3,
http://aei.pitt.edu/952/1/insolvency_report_schmidt_1988.pdf.

1996),

available

at

15. Dutch Bankr. Act art. 7.
16. Pursuant to id. arts. 225, 290.
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and 7 (provisions on rights in rem and reservation of title respectively).17
The provision creates a substantive rule, as this power may also be
exercised when the lex concursus does not include a power of this nature. It
is therefore a pure “European Union” power. One may submit that the
power to remove assets already flows from the first sentence of InsReg
Article 18(1), and Article 4(2)(c) stating the lex concursus determines “the
respective powers of the debtor and the liquidator.” 18 The express
stipulation follows however from the need to remove any doubt.19
In addition to the limitations on the liquidator’s powers, InsReg Article
18(3) provides that the liquidator in the main proceedings shall, in
exercising his powers, “comply with the law of the Member State within the
territory of which he intends to take action, in particular with regard to
procedures for the realization of assets.” 20 Such powers may not include
coercive measures or the right to rule on legal proceedings or disputes.21
The Virgós-Schmit Report explains how compliance with a Member
State’s law takes shape.22 The following points can be noted: the general
principle of prohibition of the exercise of coercive powers in another state
applies to a “foreign” main liquidator, thus he may only take action in other
states if he complies with this principle. 23 For this reason, Article 18(1)
expressly prohibits direct recourse to coercive measures. In fact, according
to the Virgós-Schmit Report: “Any use of force or coercive action is

17. EU Insolvency Regulation, supra note 1, art. 18(1) (“[The liquidator] may in particular
remove the debtor’s assets from the territory of the Member State in which they are situated,
subject to Articles 5 and 7.”); Id. arts. 5, 7.
18. Id. arts. 18(1), 4(2)(c).
19. See Virgós & Schmit, supra note 14, para. 161, in which it is stipulated that when
removing assets the liquidator must respect Articles 5 and 7, as the main proceedings cannot affect
rights in rem of creditors or third parties over assets situated, at the time of the opening, in a
Member State other than the state of the opening of proceedings.
20. EU Insolvency Regulation, supra note 1, art. 18(3).
21. Id. art. 18(2) relates to the liquidator appointed in secondary proceedings and therefore by
a court which has jurisdiction pursuant to Article 3(2). He “may in any other Member State claim
through the courts or out of court that moveable property was removed from the territory of the
State of the opening of proceedings to the territory of that other Member State after the opening of
the insolvency proceedings.” Id. Furthermore, he may “bring any action to set aside which is in
the interests of the creditors.” Id. On these additional powers of the secondary liquidator, see BOB
WESSELS, INTERNATIONAL INSOLVENCY LAW, ¶ 10762 (3rd ed. 2012).
22. Virgós & Schmit, supra note 14, para. 164.
23. The Insolvency Regulation, quite rightly, is built on the principle that a person may not act
as judge in its own case. Such a situation would be in direct conflict with e.g. the English law
“principle of natural justice nemo judex in sua causa”. See Ex parte Pinochet, [2000] AC (HL)
119 (mentioned in THE EC REGULATION ON INSOLVENCY PROCEEDINGS: A COMMENTARY AND
ANNOTATED GUIDE, ¶ 8.165 (G. Moss et al. eds., 2d ed. 2009)). See also K. Staak, Der deutsche
Insolvenzverwalter im europäischen Insolvenzrecht. Eine Analyse der EG-Verordnung Nr.
1346/2000 des Rates vom 29. Mai 2000 über Insolvenzverfahren unter besonderer
Berücksichtigung
der
Person
des
deutschen
Insolvenzverwalters,
Europäischen
Hochschulschriften, Reihe II, Rechtswissenschaft, Vol. 3889, Frankfurt am Main: Peter Lang
2004, at 144.
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excluded.”24 In any given case where the persons affected by a liquidator’s
act do not voluntarily agree to the liquidator’s performance, and coercive
measures are required with regard to assets or persons, the liquidator must
apply to the authorities of the state where the assets or persons are located
to have these measures adopted and implemented. Scholars Moss and Smith
correctly submit that local courts should have a “big-hearted” attitude:
“Also, as a matter of principle, local law and courts should as far as
possible make available to liquidators in main proceedings all the remedies
available to local liquidators, so as to avoid discrimination against a
European Union citizen. This may sometimes necessitate the opening of
secondary proceedings.” 25 The English text (“shall comply”), however,
appears to be stricter than various other texts, such as texts in the
Netherlands: “eerbiedigen” (which is the equivalent of “to respect”),
France: “doit respecter,” and in Spanish: “deberá respectar.” The rationale
is that the main liquidator “must take the constraints of the outside world as
a given.”26 The liquidator shall exercise his powers without infringing the
laws of the state in which he takes action.
Where local law provides for certain formal procedures for the
realization of assets, the liquidator shall comply with the law of the state in
which the assets are located. The lex concursus of the main proceedings
establishes the extent of the powers of the liquidator and the manner in
which such powers may be exercised. Only the lex concursus of the main
proceedings is decisive with regard to, for example, whether the sale of
immoveable property can be a private market transaction or whether a sale
by public auction is necessary. Once the lex concursus has determined the
form of sale, the procedures by which the assets are realized must, however,
be in accordance with the provisions of the national law of the approached
Member State. If the latter lex fori concursus requires a sale by public
auction, the procedure for carrying out this sale in the state where the
immoveable property is situated shall therefore be determined by the law of
that latter state. On the other hand, if Dutch insolvency law prescribes the
approval of the court when a liquidator intends, for example, to start civil
law proceedings, the foreign main liquidator does not need this approval, as
Article 18(3) does not function as a conflict of law rule.27
The Insolvency Regulation does not provide for any form of objection
to the main liquidator’s performance. Due to the lack of provisions
regarding objections to the exercise of powers by the liquidator and the lack
24. Virgós & Schmit, supra note 14, para. 164.
25. THE EC REGULATION ON INSOLVENCY PROCEEDINGS: A COMMENTARY

AND

ANNOTATED GUIDE, ¶ 8.165 (G. Moss et al. eds., 2d ed. 2009).
26. See, e.g., Virgós & Garcimartín, supra note 11, para. 369, and Staak, supra note 23, at 143,
who correctly submits that the principle of the lex concursus of the main insolvency proceedings
stays intact, with due respect to the lex fori of the other Member State.
27. See A.J. Berends, Insolventie in het internationaal privaatrecht 342 (2005) (doctoral
thesis, Vrije Universiteit Amsterdam).
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of provisions requiring the liquidator to act or prevent the liquidator from
acting, the Virgós-Schmit Report submits that the authorities of the Member
States within which the powers are intended to be exercised shall have
jurisdiction to decide if the grounds for opposition lie in the non-recognition
of the proceedings opened in another Member State, or of the judgment
appointing the liquidator. 28 The examples in the Virgós-Schmit Report
relate to a situation in which the grounds for opposition are a breach by the
liquidator of the provisions of the Regulation that govern the exercise of his
powers in other Member States, such as InsReg Article 18(1) or InsReg
Article 3(3).29 Alternatively, “[i]f the opposition concerns the substance of
the exercise of those powers, i.e. the justification for a measure which the
liquidator intends to take, jurisdiction lies with the judicial authorities of the
state of the opening of the proceedings.”30
II. SECONDARY PROCEEDINGS
As explained, secondary proceedings can cut off the powers of the main
liquidator in as far as these are determined by the lex concursus of the
Member State, the court of which has opened main proceedings and
appointed her or him. The model of main insolvency proceedings opened in
one Member State, with the possibility of opening secondary insolvency
proceedings in other Member States, has its roots in the European
Convention on Certain Aspects of Bankruptcy, signed in Istanbul on June 5,
1990.31 Its introduction at that time was based on the utility of secondary
proceedings from the perspective of local creditors.32 Consequently, main
insolvency proceedings opened in one Member State do not deprive courts

28. Virgós & Schmit, supra note 14, para. 166.
29. Id.
30. See also M. Bogdan, in THE EC REGULATION

ON INSOLVENCY PROCEEDINGS: A
COMMENTARY AND ANNOTATED GUIDE, supra note 25, ¶ 8.166. It should be noted that a Dutch
main liquidator in main liquidation proceedings will be subject to Article 69 of the Dutch
Faillissementswet:

1. Each of the creditors, the appointed creditors committee and also the bankrupt, may
file a petition with the supervisory judge to object against any act of the liquidator or to
procure that the supervisory judge orders the liquidator to perform or refrain from
performing any intended act. 2. Within three days the supervisory judge must issue his
decision having heard the liquidator.
Dutch Bankr. Act art. 69. For an extended analysis of Article 18, see WESSELS, supra note 21, ¶
10754.
31. For a list of signatories and ratifications, see European Convention on Certain
International
Aspects
of
Bankruptcy,
COUNCIL
OF
EUROPE,
http://conventions.coe.int/Treaty/en/Treaties/Html/136.htm (last visited May 31, 2014). Article
44(k) has replaced the Istanbul Convention, which was signed by seven states and ratified by only
one Member State (Cyprus). Id.
32. See Manfred Balz, The European Convention on Insolvency Proceedings, 70 AM. BANKR.
L.J. 485, 494 (1996).

170

70

BROOK. J. CORP. FIN. & COM. L.

[Vol. 9

in other Member States of the authority to open secondary proceedings.33 If
these proceedings are opened they shall be secondary insolvency
proceedings within the meaning of Chapter III of the Regulation
(“Secondary Insolvency Proceedings”). The universal effect of the main
proceedings throughout the European Union does not apply to the
secondary proceedings, opened in another Member State, while the effects
of the secondary proceedings may not be challenged in other Member
States. 34 Because the procedural and substantive effects of the secondary
proceedings are determined by the lex concursus, through rules contained in
InsReg Articles 4 and 28, the focus of the secondary insolvency
proceedings is the protection of local interests.35
Various types of secondary proceedings are listed by country in Annex
B to the Regulation. 36 They amount to approximately sixty types of
proceedings operational in 27 Member States. They are liquidation
proceedings—although the Insolvency Regulation uses the term “windingup proceedings”—within the meaning of Article 1(1). 37 Such liquidation
proceedings aim to “realize the assets of the debtor, including where the
proceedings have been closed by a composition or other measure
terminating the insolvency, or closed by reason of the insufficiency of the
assets.”38
A. FUNCTION OF SECONDARY PROCEEDINGS
Although Annex B lists “national” insolvency “winding-up”
proceedings, the primary function of secondary proceedings dictates the
view that while a secondary proceeding may be “in name” a national
proceeding, it is however necessary to understand that they have a function
to operate within the scope of the EU Insolvency Regulation. This function
can be explained in three ways:
(i) Although secondary proceedings are opened in another Member
State (in which the debtor has an “establishment”), 39 the secondary

33. See EU Insolvency Regulation, supra note 1, art. 16(2).
34. See id. art. 17(2).
35. See, e.g., S. Kolmann, Kooperationsmodelle im Internationalen Insolvenzrecht. Empfielt

sich für das Deutsche internationale Insolvenzrecht eine Neuorientierung? Schriften zum
Deutschen und Europäischen Zivil-, Handels- und Prozessrecht, Bielefeld: Verlag Ernst und
Werner Gieseking (2001) (doctoral dissertation), who at page 13 characterizes this focus
understandably as a “protective function“ (Schutzfunction).
36. See generally Signe Viimsalu, The Meaning and Functioning of Secondary Insolvency
Proceedings, (2011) (doctoral thesis, University of Tartu, Estonia).
37. EU Insolvency Regulation, supra note 1, art. 1(1) (“collective insolvency proceedings
which entail the partial or total divestment of a debtor and the appointment of a [creditor]”; these
are listed in Annex A, amounting to around one hundred).
38. See id. arts. 2(c), 3(3).
39. See id. arts. 3(2), 2(h).
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proceedings are concerned with the same (insolvent) debtor as the main
insolvency proceedings;40
(ii) Despite the secondary proceedings only being permitted to be
proceedings as listed in Annex B, and therefore winding-up proceedings
with territorial effect,41 Chapter III of the Insolvency Regulation provides
the liquidator appointed in the main insolvency proceedings with several
powers to change the character of the secondary proceedings and to align
the proceedings in accordance with developments in the main proceedings
(see below); and
(iii) Despite “local” creditors being able to lodge claims in secondary
proceedings, they are also allowed to lodge claims in the main proceedings
or in any other secondary proceedings pending in other member States.42
Virgós and Garcimartín refer to secondary proceedings as having an
auxiliary function, and therefore, should be considered in the context of the
main proceedings.43 The Insolvency Regulation does not, however, aim to
ring-fence secondary proceedings; these proceedings have their formal
character and comprise assets, located in its territory, but the Regulation’s
concept of the universality of the main proceedings “is allowed to become
fragmented . . but [is] not finally renounced.” 44 The mutual connection
between both proceedings is founded on the maxim that, ultimately, the
administration concerns one debtor with one estate and one group of
creditors. The Regulation stems from the need for “coordination of the

40. Article 2(h) defines “establishment” as “. . . any place of operations where the debtor
carries out a non-transitory economic activity with human means and goods.” Id. art. 2(h). The
Court of Justice of the European Union applies strict criteria. See Case C-396/09, Interedil Srl v.
Fallimento Interedil Srl, 2011 E.C.R. I-09915, para. 64, holding “that the term ‘establishment’
within the meaning of Article 3(2) must be interpreted as requiring the presence of a structure
consisting of a minimum level of organisation and a degree of stability necessary for the purpose
of pursuing an economic activity. The presence alone of goods in isolation or bank accounts does
not, in principle, meet that definition.” The court goes on to say that “. . . in order to ensure legal
certainty and foreseeability concerning the determination of the courts with jurisdiction, the
existence of an establishment must be determined, in the same way as the location of the centre of
main interests, on the basis of objective factors which are ascertainable by third parties.” Id. para.
63.
41. See EU Insolvency Regulation, supra note 1, arts. 3(2), 27.
42. Id. art. 32.
43. Virgós & Garcimartín, supra note 11, ¶ 290. For a discussion of the supportive function of
secondary proceedings, see, e.g., H. Duursma-Kepplinger, D. Duursma & E. Chalupsky,
Europäische Insolvenzverordnung Kommentar, Wien: Springer 2002, art. 27, nr. 11; K. Staak, Der
deutsche Insolvenzverwalter im europäischen Insolvenzrecht. Eine Analyse der EG-Verordnung
Nr. 1346/2000 des Rates vom 29. Mai 2000 über Insolvenzverfahren unter besonderer
Berücksichtigung
der
Person
des
deutschen
Insolvenzverwalters,
Europäischen
Hochschulschriften, Reihe II, Rechtswissenschaft, Vol. 3889, Frankfurt am Main: Peter Lang
2004, at 483; U. Ehricke, Das Verhältnis des Hauptinsolvenzverwalters zum
Sekundärinsolvenzverwalter bei grenzüberschreitenden Insolvenzen nach der EuInsVo, in
Zeitschrift für Wirtschaftrecht (ZIP) 25-26/2005 at 1106.
44. See IAN F. FLETCHER, INSOLVENCY IN PRIVATE INTERNATIONAL LAW: NATIONAL AND
INTERNATIONAL APPROACHES ¶ 7.136 (James J. Fawcett ed., 2d ed. 2005).
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measures to be taken regarding an insolvent debtor’s assets.”45 This may be
referred to as the principle of unity of estate.46
B. POWERS OF LIQUIDATOR IN MAIN INSOLVENCY PROCEEDINGS
TO INTERFERE WITH SECONDARY PROCEEDINGS
The concept of one debtor with one estate to satisfy all creditors is
reflected—though less systematically—by the powers assigned to the
liquidator in the main insolvency proceedings by the Insolvency
Regulation. The following illustrates these rights and powers:
(i) He has the power to apply for secondary proceedings in other
member states;47
(ii) He can ask liquidators in the secondary proceedings for
information;48
(iii) He can demand that they cooperate with him;49
(iv) He can exercise the power to put forward certain proposals in the
context of the secondary proceedings;50
(v) He may request a stay of the process of liquidation in these
secondary proceedings;51
(vi) He may request the termination of a stay;52
(vii) He may propose a rescue plan in the secondary proceedings,53 also
during the stay of the process of liquidation;54
(viii) He shall lodge in other proceedings claims which have already
been lodged in the main proceedings;55
(ix) He has the power to participate in the other proceedings on the
same basis as the creditors;56

45. See EU Insolvency Regulation, supra note 1, art. 3.
46. According to the Court of Justice of the EU’s Advocate General Sharpston, “[t]he

‘principle of unity’ means that there is a single set of insolvency proceedings”, and “[t]he
‘principle of universality’ means that those proceedings extend to all the debtor’s assets, wherever
they may be situated. The secondary proceedings may only be winding up proceedings and have
effects only in respect of assets located in that Member State . . . . The system laid down by the
Regulation has appropriately been referred to by one commentator as one of ‘co-ordinated
universality.’” See Bob Wessels, The Changing Landscape of Cross-border Insolvency Law in
Europe, XII JURIDICA INTERNATIONAL 116 (2007). See also Case C-328/12, Ralph Schmid v
Lilly Hertel, http://curia.europa.eu (Sep. 10, 2013) (reference to a law review published in Estonia
(!)).
47. EU Insolvency Regulation, supra note 1, art. 29.
48. Id. art. 31(1).
49. Id. art. 31(2).
50. Id. art. 31(3).
51. Id. art. 33(1).
52. Id. art. 33(2).
53. Id. art. 34(1).
54. Id. art. 34(3).
55. Id. art. 32(2).
56. Id. art. 32(3).
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(x) He has the right to request the return to the main proceedings of
anything already obtained by creditors as they have satisfied their claims by
any means on the assets of the debtor situated in the other member state;57
and
(xi) He has the power to collect any remaining assets from the
secondary proceedings if all claims in these proceedings have been met.58
These powers have their origin in the Insolvency Regulation, and
therefore may be regarded as the “union” powers of the main liquidator. In
addition, the liquidator may use his or her domestic powers in the whole of
the European Union, with the exception of Denmark.59 The recitals devote
only a few words to the guiding notion of unity of the estate. Recital 3
states that,
[t]he activities of undertakings have more and more cross-border effects
and are therefore increasingly being regulated by Community law. While
the insolvency of such undertakings also affects the proper functioning of
the internal market, there is a need for a Community act requiring
coordination of the measures to be taken regarding an insolvent debtor’s
assets.60

See also Recital 12, explaining the characteristics of main proceedings
and secondary proceedings, adding that “[m]andatory rules of coordination
with the main proceedings satisfy the need for unity in the Community.”61
Furthermore, as observed, Recital 20 states that “[m]ain insolvency
proceedings and secondary proceedings can, however, contribute to the
effective realization of the total assets only if all the concurrent proceedings
pending are coordinated. The main condition here is that the various
liquidators must cooperate closely, in particular by exchanging a sufficient
amount of information,” 62 while Recital 21 sets out the principle that
“[e]very creditor, who has his habitual residence, domicile or registered
office in the Community, should have the right to lodge his claims in each
of the insolvency proceedings pending in the Community relating to the
debtor’s assets.”63
To summarize, the Insolvency Regulation’s concept of the EU-wide
universality of main proceedings is that, ultimately, the administration
concerns one debtor with one estate and one group of creditors: the
principle of unity of estate. This maxim dominates the mutual relationship
between the main insolvency proceedings opened in one Member State, and
one or more secondary proceedings opened in another Member State in
57.
58.
59.
60.
61.
62.
63.

Id. art. 20.
Id. art. 35.
See id. art. 18.
Id. recital 3.
Id. recital 12.
Id. recital 20.
Id. recital 21.

174

74

BROOK. J. CORP. FIN. & COM. L.

[Vol. 9

order to protect the local interests. In line with this maxim, the Insolvency
Regulation assigns the liquidator in the main insolvency proceedings with
ten specific powers, which may therefore be regarded as “union” powers.64
In addition, the liquidator in the main proceedings has in principle the
authority to exercise all the powers conferred upon him by the lex
concursus in other Member States. These so-called domestic powers may
be exercised within the limits of the Insolvency Regulation, “as long as no
other insolvency proceedings have been opened. . . .” 65 Once secondary
proceedings have been opened in another Member State, the liquidator in
the secondary proceedings is attributed exclusive, domestic power over the
assets situated in that Member State depriving the main liquidator of his
domestic powers in this respect.66 This does not mean that the secondary
proceedings are completely separated from the main proceedings and that
the main liquidator has become broken-winged. On the contrary, as the
main insolvency proceedings and the secondary proceedings are
interdependent proceedings, the liquidator in the secondary proceedings has
to fulfil his task under the “dominance” of the main liquidator.
Coordination of the secondary proceedings and the main proceedings is
essential for the effective realization of the total assets. InsReg Article 31(1)
and (2) provide for the mutual duty to communicate any information which
may be relevant to the other proceedings—within limits as to the extent of
the details or national legislation—and to cooperate.67
Equally essential in this respect is that the main liquidator may
intervene in secondary proceedings. In summary:
 The main liquidator shall be given by the liquidator of the
secondary proceedings “an early opportunity of submitting proposals
on the liquidation or use of the assets in the secondary proceedings.”68
This obligation regards important assets or decisions only. A rule is lacking
on how conflicts between the main liquidator and the secondary liquidator
are to be decided. It is submitted that the main liquidator has locus standi
under the applicability of the secondary proceedings.
 The main liquidator may apply for (i) realization of assets in
secondary proceedings to be suspended for a certain period; (ii) a stay
of the process of liquidation on a request of the main liquidator, to be
considered by the court in relation to the interests of the creditors in
the main proceedings; 69 or (iii) an anticipated termination of a stay
provided by Article 33(2). 70 As the Insolvency Regulation does not
64. Id. arts. 31, 33, 34.
65. Id.; see also id. art. 18(1) (which relates to the possibility of opening secondary insolvency

proceedings pursuant to Article 3(2)).
66. Id. art. 5(5)(2)(b).
67. Id. arts. 31(1), (2).
68. Id. art. 31(3).
69. Id. art. 33(1).
70. Id. art. 33(2).
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provide explicitly for cross-border information of courts in proceedings in
different Member States, it is up to the main liquidator to ground that a stay
of the proceedings is in the interests of the creditors of the main
proceedings.
 The main liquidator may file a proposal for a rescue plan, a
composition or a comparable measure in the secondary proceedings in
case this is allowed under the law applicable to secondary
proceedings.71 When such a measure was proposed by those other than the
main liquidator, it needs the consent of the liquidator in the main
proceedings in order to become final; failing his agreement, such a measure
may become final if the financial interests of the creditors in the main
proceedings are not affected by the measure proposed.72 Here, again, the
court eventually has to consider the proposed measure in weighing the
financial interests of the creditors in the main proceedings, while the
Insolvency Regulation does not provide for cross-border communication
between courts in different member states.73 During a stay of the process of
liquidation, only the main liquidator or the debtor with the former’s consent
may propose a rescue plan, etc.74
The main proceedings are being more or less fragmented by the
opening of one or more secondary insolvency proceedings in other member
states; the liquidator in the main proceedings is empowered to leave his
mark upon the general course of the total insolvency-unwinding.
Considering the union powers conferred upon the liquidator in the main
proceedings, assigning him as a dominant player, he may well be labelled
as the liquidator “en-chef.” In this way, the Insolvency Regulation’s
concept of European Union universality—the principle of unity of estate—
is respected without injuring the justified protection of local interests.
III. TREATMENT “AS IF” SECONDARY PROCEEDINGS HAD
BEEN OPENED
In Europe, there is a large body of literature dealing with all sorts of
aspects and problems related to reorganization or insolvency of
multinational corporate groups, providing views and ideas which all have
their pros and cons.75 In the absence of formal regulation many solutions
71. See id. art. 34.
72. Id. art. 34(1).
73. It is beyond the scope of this article to further elaborate that the Insolvency Regulation also

does not forbid cross-border communication between courts.
74. Cf. EU Insolvency Regulation, supra note 1, art. 34(3).
75. See Bob Wessels, Multinational Groups of Companies under the EC Insolvency
Regulation: Where Do We Stand?, in ONDERNEMINGSRECHT 243–249; Bob Wessels, The
Ongoing Struggle of Multinational Groups of Companies under the EC Insolvency Regulation, 6
EUR. COMP. L. 169–77 (2009); IRIT MEVORACH, INSOLVENCY WITHIN MULTINATIONAL
ENTERPRISE GROUPS (2009); Irit Mevorach, The ‘Home Country’ of a Multinational Enterprise
Group Facing Insolvency, in NORTON ANNUAL REVIEW OF INTERNATIONAL INSOLVENCY 89–
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have been presented. In my book, I categorized ten options of choices for
solution of group insolvencies, the seventh being “a treatment “as if”
secondary proceedings were opened.” 76
The argument is as follows: the Insolvency Regulation is based on the
possibility of having secondary proceedings running parallel to main
proceedings, while these secondary proceedings ultimately act as supportive
proceedings for the main insolvency proceedings. 77 In legal practice, the
different ranking of claims, which is a logical consequence of opening
secondary proceedings, has been overcome in cases where courts have
treated creditors in other Member States “as if” a secondary insolvency
proceeding had indeed been opened in their respective jurisdiction, and thus
simplifying proceedings through consolidation of local priorities.78 The “as
if” approach therefore results in the treatment of such creditors as they
could expect under their national law. Examples of cases applying the
method are MG Rover,79 Collins & Aikman80 and Nortel Networks,81 shortly
explained below.
According to German author Hirte, the chosen solution is “a form of
‘procedural consolidation’” which allows for different insolvency
procedures but unites them in a single forum, avoids at least some
transaction costs and discrepancies; in a way, this represents a step toward a
group insolvency. 82 In the same line of thinking, the English author
Mevorach submits that she is in favor of “the use of COMI in order to
achieve ‘procedural consolidation’”, although stating that the concept needs
“clear rules.”83
In European case law, the “as if” treatment has been followed in cases
of enterprises in which subsidiary companies operate in other Member
States and are regarded as “establishment” for the purpose of opening of

116 (2009); CHRISTOPH G. PAULUS, EUROPÄISCHE INSOLVENZVERORDNUNG. KOMMENTAR 175
(Frankfurt am Main: Verlag Recht und Wirtschaft, 4th ed., 2013); Nora Wouters & Alla Raykin,
Corporate Group Cross-border Insolvencies between the United States & European Union: Legal
& Economic Developments, 29 EMORY BANKR. DEV. J. 387 (2013).
76. WESSELS, supra note 21, ¶ 10425. I introduced the ‘as if’ treatment in the second edition
of this book, in 2006.
77. Id. ¶
78. See Gabriel Moss, Group Insolvency – Choice of Forum and Law: the European
Experience Under the Influence of English Pragmatism, 32 BROOK. J. INT’L L. 1005 (2007).
79. In re MG Rover Belux SA/NV (In Administration), In the Matter of The Insolvency Act
1986, [2006] (High Court of Justice Chancery).
80. In re Collins & Aikman Europe SA, [2006] EWHC (Ch) 1343.
81. In re Nortel Network, [2009] EWHC (Ch) 206.
82. See Heribert Hirte, Towards a Framework for the Regulation of Corporate Groups’
Insolvencies, EUR. COMP. FIN. L. REV. 213, 218 (2008).
83. Irit Mevorach, Approprate Treatment of Corporate Groups in Insolvency: A Universal
View, 8 EUR. BUS. ORG. L. REV. 179, 189 (2007).

177

2014]

Contracting Out of Secondary Insolvency Proceedings

77

secondary proceedings.84 The opening of secondary proceedings has been
prevented in the following cases,85 both occurring in 2006:
 High Court of Justice Birmingham, March 30, 2006 (MG Rover
Belux SA/NV). A Belgian company, a subsidiary of MG Rover, is debtor in
main proceedings, opened in England. The liquidators in the main
proceedings applied for permission to make distributions to the unsecured
creditors as a class in accordance with Belgian law. The court observed that
it had discretion to so permit, and that InsReg Article 3
does not oblige the supervising court to insist upon the adoption of its
domestic law to every aspect of the insolvency or to insist that local rights
can only be taken into account if secondary insolvency proceedings are
commenced. I can accordingly give permission for a payment that does
not strictly accord with English law if it is just and convenient to do so and
helps achieve the objective of the administration.86

 High Court of Justice, June 9, 2006 (Collins & Aikman). On July
15, 2005 the English High Court made administration orders for 24 of the
European Collins & Aikman companies on the basis that the proceedings in
the UK were main proceedings. 87 After a successful business sale of a
number of the companies, the administrators sought directions from the
Court to distribute the sale proceeds to creditors in accordance with the
local laws of their jurisdiction. The administrators had given assurances in
these jurisdictions.88 Based on provisions in the Insolvency Act 1986 and
the rule in Ex parte James,89 the Court considered that it expects its officers
(administrators in England and Wales are officers of the Court) to act in an
honorable and high minded way.90 A high ethical standard is expected and
required of an officer of the Court—potentially outweighing other
considerations including the prospect of a better realization for the estate.
Given the due care that administrators had given to all of the creditors’
interests, the court gave the directions requested by the administrators,
observing that alternatives open to the administrators were not considered
an attractive option, while opening secondary proceedings in the other
84. A view that theoretically is not without problems See WESSELS, supra note 21, ¶ 10538.
85. For literature, see John Alderton & Antoine Adeline, The EC Regulation on Insolvency

Proceedings: Streamlining Cross-Border Insolvency? The Contrasting Approaches of the Courts
in England and France, 3 INT’L CORP. RESCUE 257 (2006); see also R. Dammann & M. Sénéchal,
La procédure secondaire du Règlement (CE) n° 1346/2000: mode d’emploi, Lamy Droit des
Affaires (October 2006); see also Stephen Taylor, Avoiding Secondary Proceedings in EU
Insolvency Regulation Cases, 4 INT’L CORP. RESCUE 7 (2007).
86. In re MG Rover Belux SA/NV, [2006] EWHC (Ch) 1296.
87. In re Collins & Aikman, [2006] EWHC (Ch) 1343.
88. Id. para. 10.
89. Ex parte James, in Re Condon (1873-74) L.R. 9 Ch. App. 609 (Eng.), [1874-80] All E.R.
Rep. 388. On the alleged diminished role of the rule after the UK Supreme Court’s judgment in
Bloom v. The Pensions Regulator, [2010] EWHC (Ch) 3010 (Eng.), see William Wilson, The Rule
in Ex Parte James: What’s Left?, 27 INSOLVENCY INTELLIGENCE 12 (2014).
90. In re Collins & Aikman, para. 17.
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Member States (registered offices of subsidiaries as “establishment[s]”)
could lead to delay, expense, and undesirable complication and
uncertainty.91 Within this discretion the administrators treated creditors in
other Member States as if a secondary proceeding has been opened there.92
Subsequently, in 2009, Nortel Networks filed for insolvency:
 High Court of Justice February 11, 2009 (Nortel Network). On
January 14, 2009 the High Court of Justice opened insolvency proceeding
regarding Nortel Networks, including some 18 subsidiaries of some 15 EU
Member State jurisdictions (centre of main interests (COMI) of all
continental subs is in England). A few weeks later an application is made
with a view to obtaining assistance from the courts of these various
Member States in the form of prior notification to the Joint Administrators
of any request or application for the opening of secondary insolvency
proceedings in those jurisdictions and the giving to the Joint Administrators
of an opportunity to be heard on any such application.
According to Judge Patten, in the decision of February 11, 2009, this is
intended to enable them to explain to the relevant court why such
proceedings would not be in the interests of the creditors: “It is not, of
course, the function of this court or the purpose of the letters of request to
indicate to the courts to which the letters are sent how they should
determine any application to open secondary proceedings.” 93 The High
Court observed it had “an inherent jurisdiction to issue a letter of request to
a foreign court in appropriate circumstances and the only issue which I have
to decide is whether I should exercise this jurisdiction in this particular
case”94 Judge Patten provided four main grounds:
(i)
The request for the assistance of the various foreign courts
stems directly from the duty of cooperation imposed by InsReg Article
31(2).95
(ii)
“Although framed in terms of cooperation between officeholders, the duty has been treated by the courts of Member States as
incorporating or reflecting a wider obligation which extends to the courts
which exercise control of insolvency procedures in their respective
jurisdictions.”96 Patten J considers in Re Stojevic (November 9, 2004, 28 R
225/04w), a judgment of the Vienna Higher Regional Court, in which it
said, “Although the wording of Art 31 of the EU Insolvency Regulation
only obliges the trustees in bankruptcy to cooperate, this also applies to the

91.
92.
93.
94.
95.
96.

Id. paras. 41, 42, 45.
Id. para. 49.
In re Nortel Network, [2009] EWHC (Ch) 206.
Id. para. 9.
Id. para. 10.
Id. para. 11.
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court according to the prevailing opinion and under the UNCITRAL model
law.”97
(iii)
For this obligation to be effective—so the Court—“it is
obviously desirable for the court dealing with an application to open
secondary insolvency proceedings to be provided with the reasons why
such proceedings might have an adverse impact on the main proceedings.”98
An example of the advantage of permitting the Joint Administrators in
English main proceedings to be heard in relation to the opening of
secondary proceedings in another Member State can be found in the
decision of the Court of Appeal of Versailles in Rover France SAS [2006]
I.L.Pr. 32.
(iv)
Article 33(1) allows a court that has opened secondary
proceedings to stay the process of liquidation at the request of the liquidator
in the main proceedings subject to suitable measures being taken to
guarantee the interests of creditors in the secondary proceedings. 99 This
would therefore halt the realization of assets located in the State of the
secondary proceedings. But it would not prevent the continuation of
winding-up proceedings in the Member States in which each of the
Companies is incorporated, 100 and the effect of the commencement and
continuation of such proceedings is likely to be to cause the relevant
Company to cease to trade, save for the purposes of winding up. 101 The
Joint Administrators took the view that the continuation of trading is
necessary in order to achieve the re-organization of the Nortel Group.
After this argumentation, surprisingly but rightly using French and
Austrian judgments, Judge Patten concludes,
In these circumstances, it seems to me highly desirable that the assistance
of the foreign courts specified in the Schedule to the draft order should be
sought with a view to enabling the Joint Administrators to be heard prior
to the opening of any secondary insolvency proceedings in these
jurisdictions and I will therefore authorize the sending of appropriate
letters of request to the judicial authorities in those States.102
97.
98.
99.
100.

Id.
Id. para. 12.
Id. para. 13.
Id. (referring to In re Collins & Aikman, Higher Regional Court of Graz, Oct. 20, 2005, 3
R 149/05).
101. Id.
102. As an aside, the High Court judgment seems a strong argument to advance cross-border
cooperation between courts, although it must be said—with all due respect—that Article 31 only
applies when main proceedings have been opened in one Member State (in the Nortel case, the
UK) and in another Member State secondary proceedings indeed have been opened. This was
clearly not the case at that stage of the proceedings because the very purpose of issuing the letters
of request was if possible to avert the opening of secondary proceedings in other Member States.
Also, the reference to the Vienna court’s decision seems to overlook that Austria is one of only a
few Member States that lists the “bankruptcy court” (Konkursgericht) in Annex C, which lists
“liquidators.” For this reason, Article 31 applies to the Austrian court in its role as “liquidator.”
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The “as if” method chosen by the courts to prevent the formal opening
of secondary insolvency proceedings and treat “local” creditors as if
secondary proceedings had been opened has led to a name-game to express
this approach in between the traditional well-known theories of
universalism (universality) and territorialism (territoriality). U.S. scholars
have introduced an expression for this pragmatic approach. Professor
Janger, from Brooklyn Law School, introduced the term “virtual
territoriality.” 103 Virtual territoriality envisions a global, procedurally
centralized insolvency case that, to the extent possible, respects the
entitlements created by the various jurisdictions where the debtor conducts
his activities. 104 The procedural insolvency laws of the “home” country
should govern the case, but even in a case where all assets are administered
centrally, the choice of substantive law should be determined by ordinary,
non-insolvency related, choice-of-law principles. It is Janger’s purpose to
facilitate (i) the administration of a global insolvency case, and
simultaneously (ii) the international acceptance of rescue based domestic
insolvency regimes.105 In choosing for the latter, Janger argues that “virtual
territoriality” respects local policy choices, such as the entitlements that
exist under local “debtor/creditor laws.” 106 It comes to no surprise that
Janger uses the Collins & Aikman case as a practical example.107
Professor Janger’s proposal has been criticized by Professor Jay L.
Westbrook. 108 Westbrook disagrees with the divide between universalism
(placing the administration of the case in one main proceeding) and
territorialism (allocating the debtor’s assets into local pools, each governed
by local priority rules). He submits that such an approach rests upon two
conceptual errors saying, “[i]t ties local law to the assets that happen to be
seized locally, rather than identifying legitimate local interests that should
be served in a global set of proceedings.”109 Because multinational creditors
generally make claims in all significant local proceedings, Janger’s
approach prefers local distribution rules but it does not necessarily protect
local creditors and leaves deserving local creditors to suffer in cases where
circumstances have landed more substantial assets elsewhere. 110 Thus,
Westbrook submits as a second objection that the theory relies upon a

For other legal disputes (e.g., fee disputes in the Rover case), see WESSELS, supra note 21,
¶ 10846b et seq.
103. Edward J. Janger, Virtual Territoriality, 48 COLUM. J. TRANSNAT’L L. 401, 402 (2010).
104. Id. at 402.
105. Id.
106. Id. at 401.
107. Id. at 436–38.
108. Jay Lawrence Westbrook, A Comment on Universal Proceduralism, 48 COLUM. J.
TRANSNAT’L L. 503, 505 (2010).
109. Id. at 503.
110. Id.
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substance-procedure distinction that is “as clumsy here as it is elsewhere in
the law.”111 According to Westbrook, Janger’s distinctions
are readily shown to illustrate the impossibility of separating, for example,
the control effects of the bankruptcy moratorium (which may require
determining the substance of the claim) from its purely procedural aspects.
Finally, this approach attempts to avoid forum shopping while opening the
way for forum stashing, encouraging irresponsible debtors to switch their
assets to haven jurisdictions with management friendly laws.112

Close to Janger’s proposals, Professor Pottow’s proposal, of the
University of Michigan Law School, names the proceedings resulting from
“virtual territoriality” as “synthetic secondary proceedings.”113 According to
Pottow, these types of proceedings should be limited to: “(1) real property
disputes; (2) disputes where local judicial authority is needed to exercise
equitable or other nonmonetary bankruptcy-related relief; and (3) other
extraordinary circumstances pursuant to some safety valve escape
clause.”114 Excluded from these topics are disputes involving a divergence
in priority rules between the main and secondary jurisdiction. Here the term
“synthetic secondary proceedings” is suggested, within the confines of the
main proceedings, and the creation of an international registry of
“approved” bankruptcy priorities by a respected non-state actor. The
adoption of that registry should be by express statutory provision in
jurisdictions where such authorization is required, or by judges in the
exercise of their discretion in places where it is not. Under Pottow’s idea,
the non-state actor could be International Insolvency Institute (III).115
In France this kind of “as if” treatment has been named “virtual
contractual secondary proceedings” by Menjucq and Dammann. 116 If I
understand correctly, the approach has, what the Dutch call, older papers. It
goes back to the theory of “Neuorientierung,” or New Orientation proposed
by Professor Von Wilmowsky of the University of Erfurt, Germany. In
1997, he expressed fundamental criticism concerning both traditional
concepts—universality and territoriality—because both claim applicability
with regard to all types of legal questions in an international insolvency
111. Id.
112. Id. at 503–04.
113. John A. E. Pottow, A New Role for Secondary Proceedings in International Bankruptcies,

46 TEX. INT’L L.J. 579 (2011).
114. Id. at 599.
115. According to its website, the International Insolvency Institute is a non-profit, limitedmembership organization “. . . dedicated to advancing and promoting insolvency as a respected
discipline in the international field. Its primary objectives include improving international cooperation in the insolvency area and achieving greater co-ordination among nations in
multinational business reorganizations and restructurings.” INT’L INSOLVENCY INST.,
www.iiiglobal.org.
116. See Michel Menjucq & Reinhard Dammann, Regulation No. 1346/2000 on Insolvency
Proceedings: Facing the Companies Group Phenomenon, 9 BUS. L. INT’L 145, 154 (2008).
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context.117 Under the universality approach, the lex concursus of the State in
which primary or main proceedings are opened is decisive on the question
of “asset deployment” (reorganization or liquidation) and on the question of
“asset distribution” (distribution of the proceeds or allocation of losses
respectively).118 Von Wilmowsky advocates a split. Questions concerning
“asset deployment” should be determined by the lex concursus of the State
in which the insolvency proceedings are opened, whereas distribution,
including the ranking and preferences of a claim, should be decided by the
law of the group of persons for whose benefit the insolvency law
intervenes. 119 With regard to “asset deployment,” Von Wilmowsky,
favoring a choice of applicable insolvency law, agrees with the ideas of
Rasmussen in that the debtor should be able to make a choice under his bylaws as to which insolvency law is decisive for the opening of insolvency
proceedings.120
Conversely, with regard to the question of “distribution,” Von
Wilmowsky submits that every State should intervene on behalf of the
creditors it aims to protect, although the money that will be distributed
should not be limited to the money available in the insolvency proceedings
in the respective State.121
IV. OVERARCHING PRINCIPLE OF SINCERE COOPERATION
EX ARTICLE 4(3) EU TREATY
One of the goals of main insolvency proceeding is the reorganization of
the debtor’s affairs. If these affairs include assets in another Member State,
the opening in the latter state of secondary proceedings—which must be
winding-up proceedings—may clash with the prime goal of the main
insolvency proceedings. How to solve this matter? Is it possible to align
main and secondary proceeding goals?
An example is provided by the judgment of November 22, 2012 of the
Court of Justice of the European Union in the Bank Handlowy case. 122
Following the approval of a rescue plan (procédure de sauvegarde as main
117. See Peter von Wilmowsky, Internationales Insolvenzrecht–Plädoyer für eine
Neuorientierung, in WERTPAPIER-MITTEILUNGEN (WM) 1997, 1461 [hereinafter Wilmowsky,
Internationales Insolvenzrecht]; Peter von Wilmowsky, Choice of Law in International
Insolvencies–A Proposal For Reform, in LEGAL ASPECTS OF GLOBALISATION: CONFLICT OF
LAWS, INTERNET, CAPITAL MARKETS AND INSOLVENCY IN A GLOBAL ECONOMY 197 et seq.
(Jürgen Basedow & Toshiyuki Kono eds., 2000). The views of Von Wilmosky have been
criticized by Kolmann, supra note 35, at 468, and Berends, supra note 10, at 53, but have been
supported by Liersch, Sicherungsrechte im Internationalen Insolvenzrecht, in NEUE ZEITSCHRIFT
FÜR DAS RECHT DER INSOLVENZ UND SANIERUNG (NZI) (2002), at 15.
118. Wilmowsky, Internationales Insolvenzrecht, supra note 117, at 1463.
119. Id.
120. Id. at 1464.
121. Id.
122. Case C-116/11, Bank Handlowy w Warszawie “SA” v. Christianapol Sp. z.o.o.,
http://curiaeuropa.eu, (2012).
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insolvency proceedings) by the French court in the city of Meaux, the
Polish court, confronted with the request to open secondary proceedings,
“asked the Tribunal de commerce de Meaux whether” the insolvency
proceedings in France—which were main proceedings for the purposes of
the Regulation—were still pending. 123 The answer given by the French
court did not provide the necessary clarification.124 The referring court then
consulted an expert. 125 The Polish court (Sąd Rejonowy Poznań-Stare
Miasto w Poznaniu) then decided to stay the proceedings pending before it
and to refer questions to the Court of Justice of the EU for a preliminary
ruling.126 The InsReg Article 27 was interpreted as meaning that it permits
the opening of secondary insolvency proceedings in the Member State in
which the debtor has an establishment, where the main proceedings have a
protective purpose; “It is for the court having jurisdiction to open secondary
proceedings to have regard to the objectives of the main proceedings and to
take account of the scheme of the Regulation, in keeping with the principle
of sincere cooperation.”127
The Court of Justice of the EU reasoned:
The interpretation … to the effect that the opening of main proceedings
having a protective purpose precludes the opening of secondary
proceedings, in addition to being incompatible with the wording of the
provisions in question, runs counter to the recognised role of secondary
proceedings in the system established by the Regulation. Although
secondary proceedings are intended, inter alia, to protect local interests,
they may also, as stated in recital 19 in the preamble to the Regulation,
serve other purposes, which is why they may be opened at the request of
the liquidator in the main proceedings, when the efficient administration
of the estate so requires.
As observed by the referring court, the fact remains that the opening of
secondary proceedings, which, under Article 3(3) of the Regulation, must
be winding-up proceedings, risks running counter to the purpose served by
main proceedings, which are of a protective nature.
It should be noted that the Regulation provides for a certain number of
mandatory rules of coordination intended to ensure, as expressed in recital
12 in the preamble thereto, the need for unity in the Community. In that
system, the main proceedings have a dominant role in relation to the
secondary proceedings, as stated in recital 20 in the preamble to the
Regulation.
The liquidator in the main proceedings thus has certain prerogatives at his
disposal which allow him to influence the secondary proceedings in such a
123.
124.
125.
126.
127.

Id. at 6.
Id.
Id.
Id.
Id. at 12.
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way that the protective purpose of the main proceedings is not jeopardised.
Under Article 33(1) of the Regulation, he may request an order for stay of
the process of liquidation for up to three months, which may be continued
or renewed for similar periods. Under Article 34(1) of the same regulation,
the liquidator in the main proceedings may propose closing the secondary
proceedings with a rescue plan, a composition or a comparable measure.
Article 34(3) provides that, during the stay of the process of liquidation
under Article 33(1) of the Regulation, only the liquidator in the main
proceedings or the debtor, with the liquidator’s consent, may propose such
measures.
The principle of sincere cooperation laid down in Article 4(3) EU requires
the court having jurisdiction to open secondary proceedings, in applying
those provisions, to have regard to the objectives of the main proceedings
and to take account of the scheme of the Regulation, which, …, aims to
ensure efficient and effective cross-border insolvency proceedings through
mandatory coordination of the main and secondary proceedings
guaranteeing the priority of the main proceedings.128

Therefore, the principle of sincere cooperation laid down in InsReg
Article 4(3) requires the court with jurisdiction over secondary proceedings
to address the challenge of (i) giving adequate regard to the objectives of
the main insolvency proceedings, and (ii) takng into account the scheme of
the Regulation, which aims to ensure efficient and effective cross-border
insolvency proceedings through mandatory coordination of the main and
secondary proceedings and guaranteeing the priority of the main
proceedings. 129 In doing so, the “secondary” court will be challenged to
communicate with the liquidator in the main proceedings and to ensure that
he will cooperate.130
128. Id. at 10.
129. EU Insolvency Regulation, supra note 1, art. 4(3).
130. The European Commission, with assistance from the International Insolvency Institute,

supports a large study (by Leiden Law School and Nottingham Law School) for the development
of principles and guidelines courts in the EU can use when they are involved in cross-border
insolvency cases. Several elements of these EU Cross-Border Insolvency Court-to-Court
Principles and Guidelines (in development) build further upon the Global Principles for
Cooperation in International Cases (Global Principles), laid down in a report from June 2012,
presented to the American Law Institute (ALI) and International Insolvency Institute (III). These
Global Principles were drafted by Professors Ian F. Fletcher (University College London, UK) and
myself. See AM. LAW INST., Global Rules on Conflict-of-Laws Matters in Insolvency Cases, in
TRANSNATIONAL INSOLVENCY: GLOBAL PRINCIPLES FOR COOPERATION IN INTERNATIONAL
INSOLVENCY
CASES
ann.
at
200
(2012),
available
at
http://www.iiiglobal.org/component/jdownloads/finish/557/5932.htm. These Global Principles
build further on the American Law Institute’s Principles of Cooperation among the member-states
of the North American Free Trade Agreement (NAFTA). These Principles were evolved within
the American Law Institute’s Transnational Insolvency Project, conducted between 1995 and
2000, for which the Reporter was Professor Jay L. Westbrook, with the objective to provide a nonstatutory basis for cooperation in international insolvency cases involving two or more of the
NAFTA states, consisting of the United States, Canada and Mexico. See AM. LAW INST.,
PRINCIPLES OF COOPERATION AMONG THE NAFTA COUNTRIES, TRANSNATIONAL INSOLVENCY:
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V. SINCE 2012: AMENDING THE EU INSOLVENCY
REGULATION
The European Insolvency Regulation has been in force for over twelve
years. InsReg Article 46 (“Reports”) reads,
No later than [June 1,] 2012, and every five years thereafter, the
Commission shall present to the European Parliament, the Council and the
Economic and Social Committee a report on the application of this
Regulation. The report shall be accompanied if need be by a proposal for
adaptation of this Regulation.131

On December 12, 2012, the proposal for a Regulation amending the
Insolvency Regulation was published. 132 It contains an Explanatory
Memorandum, 13 recitals and 51 amendments. It is accompanied by a
report on the application of the Insolvency Regulation (Report), as per
InsReg Article 46,133 and a so-called “Impact Assessment.”134
In the Explanatory memorandum it is stated that the Insolvency
Regulation is generally considered to operate successfully in facilitating
cross-border insolvency proceedings within the European Union. 135 The
consultation of stakeholders and legal and empirical studies commissioned
by the European Commission however have revealed a range of problems
in the application of the Regulation in practice. Moreover, the Regulation
COOPERATION AMONG THE NAFTA COUNTRIES (2003). The development of the European
project (known as “JudgeCo project”) can be followed via my weblog, at www.bobwessels.nl. The
JudgeCo project as such only touches lightly on the topic of communication between courts and
liquidators.
131. EU Insolvency Regulation, supra note 1, art. 46.
132. Proposal to Amend the EU Insolvency Regulation, supra note 3, at 1. I should mention that
I served as an expert to the European Commission in Brussels, assigned with drafting the text of
the proposal.
133. Report from the Commission to the European Parliament, the Council and the European
Economic and Social Committee on the Application of Council Regulation (EC) No. 1346/2000 on
Insolvency Proceedings, COM (2012) 743 final (May 29, 2000), in EXTERNAL EVALUATION OF
REGULATION NO. 1346/2000/EC ON INSOLVENCY PROCEEDINGS, available at
http://ec.europa.eu/justice/civil/files/evaluation_insolvency_en.pdf [hereinafter the HeidelbergLuxembourg-Vienna Report, indicating the universities coordinating the work].
134. See Commission Staff Working Document, Impact Assessment, Accompanying the
Document Revision of Regulation (EC) No. 1346/2000 on Insolvency Proceedings, SWD (2012)
416 final (Dec. 12, 2012); Commission Staff Working Document, Executive Summary of the
Impact Assessment, Accompanying the Document Revision of Regulation (EC) No. 1346/2000 on
Insolvency Proceedings, SWD (2012) 417 final (Dec. 12, 2012). I served as an advisor to the
consultancy firm preparing the report for this assessment. Also on 12 December 2012 a
Communication was published, containing ‘A new approach to business failure and insolvency’.
See Communication from the Commission to the European Parliament, the Council and the
European Economic and Social Committee on A New European Approach to Business Failure and
Insolvency, available at http://leidenlawblog.nl/articles/european-business-rescue-looking-for-thebest-approach. For its follow-up, see European Commission’s Recommendation, “New Approach
to
Business
Failure
and
Insolvency”,
(Mar.
12
2014)
available
at
http://bobwessels.nl/blog/page/11/.
135. Proposal to Amend the EU Insolvency Regulation, supra note 3, Explanatory
Memorandum.
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“does not sufficiently reflect current EU priorities and national practices in
insolvency law, in particular in promoting the rescue of enterprises in
difficulties.” 136 It further clarifies that “[t]he overall objective of the
revision of the Insolvency Regulation is to improve the efficiency of the
European framework for resolving cross-border insolvency cases in view of
ensuring a smooth functioning of the internal market and its resilience in
economic crises. . . .”137
The Commission’s proposal in general has received positive
reactions.138 It should be noticed that the developments in changes of the
cross-border insolvency regime in the Insolvency Regulation is a part of a
larger wave (albeit slow) of change in insolvency regimes in Europe.139
The Explanatory Memorandum signals “five main shortcomings” in the
present Insolvency Regulation: (1) the limited scope of the Regulation; (2)
the ongoing practice of “forum shopping” due to the inconsistent
application of the vague concept of the debtor’s “centre of main interests”
(COMI); (3) the inadequate system of publication and registration of
insolvency proceedings; (4) the lack on rules dealing with the insolvency of
multinational groups; and (5) the lack of coordination between main and
secondary insolvency proceedings.140

Scope of the Regulation. The proposal extends the scope
of the Regulation by revising the definition of insolvency proceedings to
include hybrid and pre-insolvency proceedings as well as debt discharge
proceedings and other insolvency proceedings for natural persons which
currently do not fit the definition in InsReg Article 1(1).
136. Id.
137. Id.
138. See David Marks, European Insolvency Regulation: Where Does it Go Next?, 10 INT’L

CORP. RESCUE 22 (2013); Horst Eidenmüller, A New Framework for Business Restructuring in
Europe: The EU Commission Proposals for a Reform of the European Insolvency Regulation and
Beyond (Eur. Corporate Governance Inst., Law Working Paper No. 199/2013), available at
http://ssrn.com/abstract=2230690; M. Menjucq, La proposition de règlement modifiant le
règlement (CE) no. 1346/2000 sur les procédures d’insolvabilité: une evolution mais pas de
revolution, Revue des procédures collectieves, Janvier 2013, 18; Gabriel Moss, A Very Decent
Proposal: the European Commission’s Proposal for Reforming the EC Regulation on Insolvency
Proceedings 1346/2000, 26 INSOLVENCY INTELLIGENCE 55 (2013). Rather critical is G.
McCormack, Reforming the European Insolvency Regulation: A Legal and Policy Perspective, 10
J. PRIVATE INT’L L. 41 (2014).
139. See IAN F. FLETCHER & BOB WESSELS, HARMONIZATION OF INSOLVENCY LAW IN
EUROPE
147
(Kluwer
2012)
(the
concluding
chapter
is
available
via
http://bobwessels.nl/wordpress/wp-content/uploads/2012/12/Perspectives-on-harmonisation-ofinsolvency-law-in-Europe-Ch-7.pdf); Bob Wessels, 5th Edwin Coe Lecture in Brussels: On the
Future of European Insolvency Law (Oct. 11, 2012) (forthcoming), available at
http://bobwessels.nl/wordpress/wp-content/uploads/2012/10/ON-THE-FUTURE-OFEUROPEAN-INSOLVENCY-LAW-Wessels-2012-10-21.pdf; Bob Wessels, Themes of the
Future: Rescue Businesses and Cross-border Cooperation, 27 INSOLVENCY INTELLIGENCE 49
(2014).
140. Proposal to Amend the EU Insolvency Regulation, supra note 3, Explanatory
Memorandum.
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Jurisdiction. The proposal clarifies the existing jurisdiction
rules and improves the procedural framework for determining
jurisdiction.141

Publicity of proceedings and lodging of claims. The
proposal requires Member States to publish the relevant court decisions in
cross-border insolvency cases in a publicly accessible electronic register
and provides for the interconnection of national insolvency registers. It also
introduces standard forms for the lodging of claims.

Groups of companies. The proposal provides for a
coordination of the insolvency proceedings concerning different members
of the same group of companies by obliging the liquidators and courts
involved in the different main proceedings to cooperate and communicate
with each other; in addition, it gives the liquidators involved in such
proceedings the procedural tools to request a stay of the respective other
proceedings and to propose a rescue plan for the members of the group
subject to insolvency proceedings.142

Lack of coordination between main and secondary
insolvency proceedings. For present purposes, it is noticeable that
secondary proceedings will change in nature and function rather drastically.
The proposal provides for a more efficient administration of insolvency
proceedings: (i) by enabling the court to refuse the opening of secondary
proceedings if this is not necessary to protect the interests of local creditors;
(ii) by abolishing the requirement that secondary proceedings must be
winding-up proceedings (and therefore deleting Annex B); and (iii) by
improving the cooperation between main and secondary proceedings, in
particular by extending the cooperation requirements to the courts
involved.143 These changes have been proposed in InsReg Article 18(1) and
a new Article 29a(2), as well as the deletion of the “liquidation only”
requirement for secondary proceedings in a revised InsReg Article 3(3).144
The proposal broadens the duties of cross-border cooperation and
communication for liquidators, 145 extends these duties to the courts
141. See Frederico M. Mucciarelli, The Unavoidable Persistence of Forum Shopping in
European Insolvency Law (Working Paper Ser.), available at http://ssrn.com/abstract=2375654.
142. For mixed reactions, see Horst Eidenmüller and Tilmann Frobenius, Ein neues Konzept zur
Bewältigung von Gruppeninsolvenzen: Verfahrenskonsolidierung im Kontext nationaler und
internationaler Reformvorhaben, available at http://ssrn.com/abstract=2258874; Eidenmüller,
supra note 138; Irit Mevorach, The New Proposed Regime for EU Corporate Groups in
Insolvency: A Critical Note, 4 CORP. RESCUE & INSOLVENCY 89 (2013).
143. See Bob Wessels, Some Remarks on Exchange of Information in International Insolvency
Cases, in J. REIZIGER, A.M. VAN DER SCHEE E.A. (RED.), CURATOR EN INFORMATIE, 203–24
(Kluwer, 2013), available at http://bobwessels.nl/wordpress/wp-content/uploads/2013/07/InsoladJaarboek-2013.pdf; Michelle Reumers, Cooperation Between Liquidators and Courts in
Insolvency Proceedings of Related Companies Under the Proposed Revised EIR, 7 EUR. COMP. &
FIN. L. REV. 544 (2013).
144. Proposal to Amend the EU Insolvency Regulation, supra note 3, arts. 18(1), 29a(2), 3(3).
145. Id. art. 31.
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involved, 146 creates a new regime for mandatory cooperation and
communication between liquidators and courts, 147 and explicitly allows
“protocols” as a legitimate form of cooperation.148 The communication and
cooperation duties apply by way of analogy to such duties in-group
insolvencies.149
In paragraph 3.1.3 of the Explanatory Memorandum (“Secondary
insolvency proceedings”) the European Commission explains that
“[s]everal modifications are proposed with the aim of improving the
efficient administration of the debtor’s estate in situations where the debtor
has an establishment in another Member State.”150 The proposal, however,
will not affect the possibility of the liquidator to request the opening of
secondary proceedings, on the basis of InsReg Article 29(a),
where this would facilitate the administration of complex cases, for
example where a considerable number of employees have to be laid off in
the State of the establishment. In such cases, the opening of local
proceedings and the appointment of a local liquidator may still be useful to
ensure an efficient administration of the debtor’s estate.151

The European Commission explains that allowing the main liquidator
to give an “undertaking” to local creditors elsewhere prevents creditors
from requesting the secondary proceedings.152 Creditors should be treated
“as if” secondary proceedings had been opened:
The court seized with a request for opening secondary proceedings should
be able, if so requested by the liquidator in the main proceedings, to refuse
the opening or to postpone the decision if such opening would not be
necessary to protect the interests of local creditors. This could, for
example, be the case if an investor made an offer to buy the company on a
going-concern basis and that offer would give more to the local creditors
than a liquidation of the company’s assets. The opening of secondary
proceedings should also not be necessary, if the liquidator of the main
proceedings promises to the local creditors that they would be treated in
the main proceedings as if secondary proceedings had been opened and
that the rights they would have had in such a case with respect to the
determination and ranking of their claims would be respected in the
distribution of the assets. The practice of such ‘synthetic secondary
proceedings’ has been developed in several cross-border insolvency cases
where main proceedings were opened in the United Kingdom (notably in
the insolvency proceedings concerning Collins & Aikman, MG Rover and
Nortel Networks). The English courts accepted that the English liquidators
146.
147.
148.
149.
150.
151.
152.

Id. art. 31a.
Id. art. 31b.
Id. art. 31(1), 31a(3)(d).
Id. art. 42a, 42b.
Id. Explanatory Memorandum, para. 3.1.3.
Id.
Id.
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were entitled to distribute part of the assets according to the law of the
Member State where the establishment was located. Since such a practice
is currently not possible under the law of many Member States, the
proposal introduces a rule of substantive law enabling the liquidator to
give such undertakings to local creditors with binding effect on the
estate.153

The Commission therefore codified a cross-border practice, set out in
Part IV above, that has been received as useful, or even as “rather
promising,” an approach that “could serve as a model for an improvement”
of the Insolvency Regulation.154
Horst Eidenmüller is critical because the basic model of the legal
system for the Insolvency Regulation remains in a mode of “modified” or
“mitigated” universalism or, as I prefer to call it, in “coordinated”
universality.155 Eidenmüller submits that the chosen route of the possibility
of “synthetic secondary proceedings” is a distinctly second-best approach
for addressing the central regulatory problem in international insolvency
cases. These proceedings,
are conditioned on an undertaking by the liquidator appointed in the main
insolvency proceeding that guarantees local creditors a treatment
replicating their position under “real” secondary proceedings. “Synthetic
secondary proceedings” address some of the problems associated with
secondary proceedings such as higher transaction costs or problems with
respect to transnational restructurings. However, the condition just
described retains one of the underlying flaws of territorialism, namely, that
it might skew investment decisions. Moreover, whenever the required
undertaking is not given, the full machinery of a main proceeding, coupled
with a potential multiplicity of secondary proceedings, may be set in
motion, with all the negative economic effects, for example, high
transaction costs, this imposes on transnational restructurings. Agreeing to
a bankruptcy contract in a complex transnational corporate restructuring,
for example, is an extremely complicated and costly task, and the costs
might even skyrocket if disputes under such a contract arise and
enforcement issues surface.156

153. Id.
154. Quotations are taken from the Heidelberg-Luxembourg-Vienna Report, supra note 133, at

356.

155. Eidenmüller, supra note 138, at 18.
156. Eidenmüller is concerned about the imprecise cooperation duties reflecting the

coordination model between main and secondary insolvency proceedings (“. . . these efforts might
prove counter-productive since they could potentially impose higher transaction costs”) and
defends that the “. . . correct standard would be the achievement of a Pareto-superior outcome, id
est, the possibility of enhancing the net value of the assets available for distribution in all
proceedings involved.” Id. at 18–19.
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VI. THE “AS IF” UNDERTAKING
With regard to an “as if” undertaking, the proposal of the European
Commission of December 2012 contains the following text formulating
Amendment (28) to InsReg Article 18(1):
1. The liquidator appointed by a court which has jurisdiction pursuant to
Article 3(1) may exercise all the powers conferred on him by the law of
the State of the opening of proceedings in another Member State, as long
as no other insolvency proceedings have been opened there nor any
preservation measure to the contrary has been taken there further to a
request for the opening of insolvency proceedings in that State. Subject to
Articles 5 and 7, he may in particular remove the debtor’s assets from the
territory of the Member State in which they are situated. He may also give
the undertaking that the distribution and priority rights which local
creditors would have had if secondary proceedings had been opened will
be respected in the main proceedings. Such an undertaking shall be
subject to the form requirements, if any, of the State of the opening of the
main proceedings and shall be enforceable and binding on the estate.157

The italicized sentence is new.
It is manifest that an “undertaking” is an English legal concept. As I
understand English law, the idea behind giving such an undertaking, in the
meaning of Article 18(1)’s last sentence (proposal), is the insolvency office
holder’s obligation to temper his strict adherence to the rules with a respect
for honest dealing and justice.158 In England, from this principle in ex parte
James it follows, that the insolvency office holder must not take advantage
of creditors without giving credit for their debts nor insist on taking
windfalls from another’s mistake. 159 Furthermore, under English law as I
understand it, an administrator can be sued by creditors or subsequent office
holders if it is found that he has misapplied or retained money or other
property of the company, has become accountable for money or other
property of the company, has breached a fiduciary or other duty in relation
to the company, or has been guilty of misfeasance.160 However, in case an
“undertaking” will be included in the text of the EU Insolvency Regulation,
these “English” explanations do not bear consequences, not only because of
the fact that not all insolvency office holders in other EU Member States are
“officers of the court”, but because an “undertaking” has to be regarded and
interpreted as an “autonomous” term. The Court of Justice of the EU held in
2012 in the Bank Handlowy case:
157. Proposal to Amend the EU Insolvency Regulation, supra note 3, art. 18(1) (emphasis
added).
158. See Ex parte James, in Re Condon, (1873-74) L.R. 9 Ch. App. 609, [1874-80] All E.R.
Rep. 388.
159. See Re T & N Ltd, [2005] EWHC (Ch) 2870.
160. See Insolvency Act, 1986, para. 75, sch. B1 (Eng.). For the equivalent provision in the case
of liquidators, see id. § 212.
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“Although it is true that, where there are doubts with respect to their
wording, provisions of European Union law must be given an autonomous
and uniform interpretation, having regard to the context of the provision
and the objective pursued by the legislation in question, the Court has
nevertheless held that that principle holds true only for those provisions
which make no express reference to the law of the Member States for the
purpose of determining their meaning and scope (see, to that effect, Case
C-396/09 Interedil Srl, [2011] ECR I-09915, paragraph 42 . . .).
Accordingly, questions such as the conditions for and effects of the
closure of insolvency proceedings, about which Article 4(2)(j) of the
Regulation makes an express reference to national law, cannot be given an
autonomous interpretation, but must be decided under the lex concursus
designated as applicable.161
In December 2013, the European Parliament (EP) presented its final
report on the European Commission’s December 2012 proposal (EP
Report). 162 Compared to the European Commission’s December 2012
proposal, there are quite some differences. The EP suggests over 60
amendments to the Commission’s proposal, not all that important, but there
are several that will certainly be debated in the near future.163 Four of these
suggested amendments are as follows:
(i) Substitute the name of “liquidator” to “insolvency
representative”.
This is the UNCITRAL approach, although the “representative” aspect
triggers the question: representing the debtor? The creditors? A mixed bag
of interests?164
161. Case C-116/11, Bank Handlowy w Warszawie SA v. Christianapol Sp. z o.o.,
http://curiaeuropa.eu (2012).
162. Report on the Proposal for a Regulation of the European Parliament and of the Council
Amending Council Regulation (EC) No 1346/2000 on Insolvency Proceedings, COM (2012) 0744,
available
at
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2012/0360(CO
D) [hereinafter EP Final Report]. For the Report of the Committee on Legal Affairs, see Draft
Report on the Proposal for a Regulation of the European Parliament and of the Council
Amending Council Regulation (EC) No 1346/2000 on Insolvency Proceedings, COM (2012) 0744,
available
at
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=COM(2012)07
44 [hereinafter EP Draft Report]. See also The Opinion of the European Economic and Social
Committee (EESC) on the Communication from the Commission to the European Parliament, the
Council and the European Economic and Social Committee (EESC)—A New European Approach
to Business Failure and Insolvency, COM (2012) 742 final, available at
http://www.eesc.europa.eu/?i=portal.en.int-opinions.25551; Proposal to Amend the EU Insolvency
Regulation, supra note 3. The EESC Opinion does not contain recommendations on the topic of
an “as if” undertaking.
163. See EP Final Report, supra note 162.
164. Id. amend. 3. As explained, the term “liquidator” covers a broad concept. In the Dutch text
of the Insolvency Regulation the word “liquidator” in Article 2(b) has been translated as
“curator”, which, under the Dutch Bankruptcy Act, refers to the person in charge of the
bankruptcy liquidation proceeding (faillissement). The “curator” in the Dutch text of the
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(ii) Remove out-of-court procedures from the definition of
collective insolvency proceedings (InsReg Art. 1). For England this
would mean that for instance proceedings in which an administrator is
appointed out of court or a company voluntary arrangement are outside the
definition’s scope.165
(iii) Prevent forum shopping by introducing a minimum threemonth period before the opening of main proceedings for a debtor to
establish its COMI. 166 A three-month looking-back period is also
introduced to determine the existence of an “establishment.”167
(iv) Introduce a new class of proceedings for groups for companies
(“group coordination proceedings”). These proceedings can be opened in
any Member State where a member company, performing “crucial
functions” within the group, has its COMI.168
In its Explanatory Statement, the EP still hold valid its observation that
“there are certain areas of insolvency law where harmonization is
worthwhile and achievable” 169 and that it cannot be neglected that
“disparities between national insolvency laws create competitive
advantages or disadvantages and difficulties for companies with crossborder activities which could become obstacles to a successful restructuring
of insolvent companies.”170 It welcomes the Commission’s suggestions on
secondary proceedings, but suggests some changes and additions:
In addition, the draft report also formulates minimum criteria an
undertaking given by an insolvency representative to local creditors needs
to fulfil in order to be enforceable and binding. It also clarifies that any
decision to postpone or refuse the opening of secondary proceedings can
be challenged by local creditors. Last but not least, the draft report also
addresses the important question of what happens if the insolvency

Regulation also includes the administrator (bewindvoerder) in Dutch proceedings concerning
reorganisation (surseance van betaling) and the natural person’s debt discharge
(schuldsaneringsregeling natuurlijke personen). The broad definition of “curator” may therefore
create uncertainty in terms of its use in the Netherlands. The same could be said for Germany
(Verwalter) and the United Kingdom (liquidator), but not for France, where the word “syndic” (a
term currently employed in Article 2(b) to refer to any person acting in a national insolvency
proceeding, although it does not appear in Annex C) is used. The disadvantage of using
“insolvency representative” is that—in a Dutch context—it reopens a debate of several decades on
the question whether the appointed insolvency office holders represents the creditors or the debtor.
S/he represents nobody, s/he performs impartially a legal task taking into account the interests of
the creditors but in certain circumstances also other interests, such as employment.
165. Id. amend. 4. In England the European Parliament’s amendments have received a critical
reception. See, e.g., Chris Laughton, The European Insolvency Regulation: Amendment Proposals
from the European Commission and the European Parliament—What Next?, 55 EUROFENIX 20
(2014).
166. EP Final Report, supra note 162, amend. 27.
167. Id. amend. 21.
168. Id. amend. 60.
169. Id. Explanatory Statement.
170. Id. at 47.
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representative is not complying with the undertaking. In such a case the
local creditors should have the right to seek protection via a court order for
instance by prohibiting removal from assets (Art. 29a (2b)).171

The EP’s considerations have resulted in an amendment of Recital 19a,
which relates to the EP’s amendment of Article 18 in the proposal, and
Recital 19b, which relates to the EP’s amendment of Article 29a in the
proposal. On February 5, 2014, the final text was adopted. 172 The EP’s
proposal, laid down in the resolution, will now be subject to discussions
between the Parliament, the Council and the Commission. With European
elections in May and new politicians replacing the existing Commissioners
during the period of revising the proofs (October 2014), there should be no
surprise that the next step will not be taken in 2014 anymore. As indicated
above, the EP also introduces additional requirements for the undertaking a
liquidator can make to avoid opening secondary insolvency proceedings in
other Member States, including the possibility of appointing in that latter
state a “trustee,” with restricted powers, to ensure that the main liquidator
will duly perform the undertaking.
These amendments are, in the Final Report EP, presented in the
following way (see Table 1):
Table 1.
Recital 19a
Text proposed by the Commission
(19a) Secondary proceedings
may also hamper the efficient
administration of the estate.
Therefore, the court opening
secondary proceedings should be
able, on request of the liquidator,
to postpone or refuse the opening
if these proceedings are not
necessary to protect the interests
of local creditors. This should
notably be the case if the
liquidator, by an undertaking
binding on the estate, agrees to
treat local creditors as if secondary
proceedings had been opened and

Amendment by EP
(19a) Secondary proceedings
may also hamper the efficient
administration of the estate.
Therefore, the court opening
secondary proceedings should be
able, on request of the insolvency
representative, to postpone or
refuse the opening if these
proceedings are not necessary to
protect the interests of local
creditors. This should notably be
the case if the insolvency
representative, by an undertaking
binding on the estate, agrees to
treat local creditors as if

171. Id.
172. See European Parliament Legislative Resolution of 5 February 2014 on the Proposal for a

Regulation of the European Parliament and of the Council Amending Council Regulation (EC) No
1346/2000 on Insolvency Proceedings, COM (2012) 0744. The resolution was backed by 580
votes; 69 MEPs disagreed (19 abstentions).
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to apply the rules of ranking of the
Member State where the opening
of secondary proceedings has been
requested when distributing the
assets located in that Member
State. This Regulation should
confer on the liquidator the
possibility
to
give
such
undertakings.

See justification for Article 18.
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secondary proceedings had been
opened and to apply the rules of
ranking of the Member State
where the opening of secondary
proceedings has been requested
when distributing the assets
located in that Member State.
This Regulation should confer on
the insolvency representative the
possibility
to
give
such
undertakings and to lay down
objective criteria which such
undertakings need to meet.

Recital 19b
Text proposed by the Commission
(19b) In order to ensure an
effective protection of local
interests, the liquidator of the main
proceedings should not be able to
realise or re-locate the assets
situated in the Member State
where an establishment is located
in an abusive manner, in
particular, with the purpose of
frustrating the possibility that such
interests be effectively satisfied if
afterwards secondary proceedings
were opened.

See justification for Article 29a.

Amendment by EP
(19b) In order to ensure an
effective protection of local
interests,
the
insolvency
representative of the main
proceedings should not be able to
realise or re-locate the assets
situated in the Member State
where an establishment is located
in an abusive manner, in
particular, with the purpose of
frustrating the possibility that
such interests be effectively
satisfied if afterwards secondary
proceedings were opened. Local
creditors should also be entitled
to seek protective measures from
a court in cases where an
insolvency
representative
appears to be unable to honour
the undertakings.
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I leave aside the recommendation of the EP to rename the “liquidator.”
On the matter of the “undertaking” that can be given by the liquidator in the
main insolvency proceedings, the amendments suggested for the text of the
Regulation by the EP are the most far-reaching (see Table 2).
Table 2.
Article 18(1)
Text proposed by the Commission
1. The liquidator appointed by a
court which has jurisdiction
pursuant to Article 3(1) may
exercise all the powers conferred on
him by the law of the State of the
opening of proceedings in another
Member State, as long as no other
insolvency proceedings have been
opened there nor any preservation
measure to the contrary has been
taken there further to a request for
the
opening
of
insolvency
proceedings in that State. Subject to
Articles 5 and 7, he may in
particular remove the debtor’s
assets from the territory of the
Member State in which they are
situated. He may also give the
undertaking that the distribution and
priority rights which local creditors
would have had if secondary
proceedings had been opened will
be respected in the main
proceedings. Such an undertaking
shall be subject to the form
requirements, if any, of the State of
the opening of the main proceedings
and shall be enforceable and
binding on the estate.”

Amendment by the EP
1.
The
insolvency
representative appointed by a court
which has jurisdiction pursuant to
Article 3(1) or, in the case of a
debtor in possession proceedings
in
accordance
with
that
jurisdiction, either the insolvency
representative or the debtor may
exercise all the powers conferred
on him by the law of the State of
the opening of proceedings in
another Member State, as long as
no other insolvency proceedings
have been opened there nor any
preservation measure to the
contrary has been taken there
further to a request for the opening
of insolvency proceedings in that
State. Subject to Articles 5 and 7,
he may in particular remove the
debtor’s assets from the territory of
the Member State in which they
are situated. He may also give an
enforceable
and
binding
undertaking that the distribution
and priority rights which local
creditors would have had if
secondary proceedings had been
opened will be respected in the
main proceedings. Such an
undertaking shall specify the
factual assumptions upon which it
is based, in particular with respect
to the distribution of local claims
over the priority and ranking
system under the law governing
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the secondary proceedings, the
value of distributable assets within
the secondary proceedings, the
options available to realise such
value, the proportion of creditors
in
the
main
proceedings
participating in the secondary
proceedings and the costs that
would have to be incurred by the
opening of secondary proceedings.
Requirements concerning the form
which the undertaking is to take, if
any, shall be laid down by the laws
of the State of the opening of the
main proceedings.”
The Regulation itself shall lay down the minimum criteria an undertaking needs to
fulfil in order to not only serve legal clarity but also provide minimum protection to
local creditors.

In Article 29 (“Right to request the opening of proceedings”) several
changes have been suggested with the view on secondary proceedings (see
Table 3 and Table 4).
Table 3.
Article 29(a)(2)
Text proposed by the Commission
2. Upon request by the
liquidator in the main proceedings,
the court referred to in paragraph 1
shall postpone the decision of
opening or refuse to open
secondary proceedings if the
opening of such proceedings is not
necessary to protect the interests of
local creditors, in particular, when
the liquidator in the main
proceedings
has
given
the
undertaking referred to in Article
18(1) and complies with its terms.

Clarification with regard to burden of proof.

Amendment by the EP
2. Upon request by the
insolvency representative in the
main proceedings, the court
referred to in paragraph 1 shall
postpone the decision of opening or
refuse
to
open
secondary
proceedings if the insolvency
representative
in
the
main
proceedings provides sufficient
evidence that the opening of such
proceedings is not necessary to
protect the interests of local
creditors, in particular, when the
insolvency representative in the
main proceedings has given the
undertaking referred to in Article
18(1) and complies with its terms.
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The EP suggests three paragraphs in addition to Article 29a, as
proposed in the Commission’s proposal:
2a. Local creditors shall have the right to challenge the decision to
postpone or to refuse the opening of secondary proceedings within three
weeks of the decision having been made available to the public under
point (a) of Article 20a.
2b. Local creditors shall have the right to petition the court conducting the
main proceedings to require the insolvency representative in the main
proceedings to take suitable measures necessary to protect the interests of
the local creditors. Such requirement may include a prohibition against a
removal of assets from the Member State in which the opening of
secondary proceedings has been postponed or refused, a postponement of
the distribution of proceeds in the main proceedings or an obligation on
the insolvency representative in the main proceedings to provide security
for the performance of the undertakings.
2c. The court referred to in paragraph 1 (i.e. the court that has jurisdiction
to open secondary proceedings) may appoint a trustee whose powers are
restricted. The trustee shall ensure that the undertaking is duly performed
and shall participate in its implementation if this is necessary for the
protection of the interests of local creditors. The trustee shall have the
right to petition in accordance with paragraph 2b.173

Finally the EP suggests amending Article 29a(4) (see Table 4).
Table 4.
Article 29a(4)
Text proposed by the Commission

Amendment by the EP

4.
The
insolvency
representative
in
the
main
proceedings shall be immediately
notified of the decision to open
secondary proceedings and shall
have the right to challenge that
decision within three weeks after
receipt of that notification. In
justified cases the court opening
secondary proceedings may shorten
that period to not less than one
week after receipt of the
notification.”
In order to ensure legal certainty a time limit is introduced.
4. The liquidator in the main
proceedings shall be notified of the
decision to open secondary
proceedings and shall have the right
to challenge that decision.”

173. EP Final Report, supra note 162, amend. 44–46.

198

98

BROOK. J. CORP. FIN. & COM. L.

[Vol. 9

VII. THE MAIN ELEMENTS OF AN “AS IF” UNDERTAKING
The provided text in the proposal of the European Commission and the
amendments suggested by the European Parliament fall—if I understand
correctly—into two categories: (i) queries and remarks regarding the draft
text (to the constituent (or lacking) elements of an “as if” undertaking); and
(ii) queries about the law applicable in such “as if” undertakings (matters of
conflict of laws).174 For the latter subject, see Part VIII.
Below I will first pose a few questions related to the first category,
leaving aside for the moment a discussion about the premise of “synthetic
secondaries.”175
A. “AS IF” UNDERTAKING IN ARTICLE 18
The EP suggests for Article 18(1) that the insolvency representative
(liquidator) may “also give an enforceable and binding undertaking that the
distribution and priority rights which local creditors would have had if
secondary proceedings had been opened will be respected in the main
proceedings.” 176 The word “also” serves to add a “Union” power of
substantial nature to the “domestic” powers a main liquidator may exercise
beyond the Member State within which he is appointed. The place in the
provision is therefore not very logical.
In the EP’s proposal it may be questioned, but in the Commission’s text
the answer is clear: the undertaking shall be enforceable and binding on the
estate.177
B. LEGAL NATURE OF AN “AS IF” UNDERTAKING; WHO ARE “LOCAL
CREDITORS”?
On first sight, an “as if” undertaking can be regarded as a unilateral
promise. Article 18(1) in both text-versions are, however, silent on the
question of to whom the addressed party of such a promise is. Logically,
given its nature and context, the addressees of the undertaking are “local
creditors” in another Member State. But, who are they? There is no
definition of “local.” InsReg Article 32 provides that any creditor may
lodge his claim in the main and in any secondary proceedings. Will “local
creditors” include creditors of claims already lodged in the main
proceedings (seemingly Westbrook’s first objection) or for instance, should
these creditors be creditors having their COMI outside the Member State
where the main proceedings have been opened? I suggest to include a
174. EP Final Report, supra note 162.
175. I am leaving aside also the broader context of such an undertaking, e.g., will it function in

those cases in which in the secondary Member State the majority of the assets is located (example:
main proceedings opened against a holding company in Member State A, possibility of opening
secondary proceedings in Member State B where the largest subsidiary is located)?
176. EP Final Report, supra note 162, amend. 35 (emphasis omitted).
177. Id.
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localization rule, probably to add to the list of definitions in Article 2(g).
For instance, a “local creditor” in the meaning of Article 18(1) is the holder
of a claim, able to prove that if secondary proceedings would have been
opened in the other Member State, he would have a distribution or priority
right, etc. Another possibility would be to use the concept from InsReg
Article 3(4), so that a “local creditor” is a creditor “who has his domicile,
habitual residence or registered office in the Member State within the
territory of which the establishment is situated, or whose claim arises from
the operation of that establishment.”178
C. CONTENTS OF THE “AS IF” UNDERTAKING
The undertaking relates to “the distribution and priority rights which
local creditors would have had if secondary proceedings had been
opened.”179 These “rights” are to be determined by the lex concursus of the
Member State where fictionally secondary proceedings are not opened.
Regarding new Recital 19a, the Commission proposes,
Secondary proceedings may also hamper the efficient administration of
the estate. Therefore, the court opening secondary proceedings should be
able, on request of the liquidator, to postpone or refuse the opening if
these proceedings are not necessary to protect the interests of local
creditors. This should notably be the case if the liquidator, by an
undertaking binding on the estate, agrees to treat local creditors as if
secondary proceedings had been opened and to apply the rules of ranking
of the Member State where the opening of secondary proceedings has
been requested when distributing the assets located in that Member State.
This Regulation should confer on the liquidator the possibility to give such
undertakings.180

Applying that Member State’s “rules of ranking” may not lead to the
same outcome in cases where there may be two or more Member States that
could have opened secondary proceedings, whilst it is unclear whether
terms like “distribution,” “priority rights,” or “ranking” should be
178. EU Insolvency Regulation, supra note 1, art. 3(4) provides:
4. Territorial insolvency proceedings referred to in paragraph 2 may be opened prior to
the opening of main insolvency proceedings in accordance with paragraph 1 only:
(a) where insolvency proceedings under paragraph 1 cannot be opened because of the
conditions laid down by the law of the Member State within the territory of which the
centre of the debtor’s main interests is situated; or
(b) where the opening of territorial insolvency proceedings is requested by a creditor
who has his domicile, habitual residence or registered office in the Member State within
the territory of which the establishment is situated, or whose claim arises from the
operation of that establishment.

179. EP Final Report, supra note 162, art. 18(1).
180. Id. recital 19a.
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interpreted on the basis of the lex concursus of the main proceedings or the
lex concursus secundary.
D. RIGHTS TO BE RESPECTED IN THE MAIN PROCEEDINGS
These “rights”—so the text in both versions—“will be respected in the
main proceedings.”181 In simpler terms, it is possible that an employee in
another Member State is much better off than an employee in the main
proceedings. This result may be tolerable to a certain extent, but it may be
regarded as against the imputation-rule of InsReg Article 20(2) or the
enforcements of a judgment of this nature may be regarded as manifestly
contrary to a Member State’s public policy (InsReg Article 26). For that
reason, I suggest that words to the effect that in such a situation paritas
creditorum/equal treatment is not breached, should be included.
E. MINIMUM CRITERIA OF AN “AS IF” UNDERTAKING
The EP sets—in its own words—minimum criteria for an undertaking.
It shall specify:
(i) the factual assumptions upon which it is based, in particular with
respect to the distribution of local claims over the priority and ranking
system under the law governing the secondary proceedings; (ii) the value
of distributable assets within the secondary proceedings; (iii) the options
available to realize such value; (iv) the proportion of creditors in the main
proceedings participating in the secondary proceedings; and (v) the costs
that would have to be incurred by the opening of secondary
proceedings.182

In as far as these specified criteria are mandatory (“shall”), it is
uncertain what the consequences will be when one or more of these criteria
are not, or just vaguely, taken into account. In addition, it may be the case
that under certain circumstances other facts may be of relevance too, such
as the rescue of a debtor with cross-border operations, the additional value
such a rescue may have as the total enterprise can be sold (without
disturbing secondary proceedings) to a third party, and the value the rescue
would have for maintaining employment and operational activities forming
a base for corporate tax in the other Member State.
The criteria mentioned differ in nature: the assumptions may be formed
in a shorter period, while the valuation will take time. In practice, all these
situations will differ, and therefore, it calls for a more flexible rule in which
the undertaking contains the sufficient information for a reasonable local
creditor to be able to decide to accept the offer made, or similar words,

181. Id. art. 18(1).
182. Id. amend. 35.
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seems to suffice. What has now been presented by the EP in the text could
be worded in a recital.
F. A “NO WORSE OFF” RULE IN AN “AS IF” UNDERTAKING?
Enhanced net value of assets available for distributions in the main
proceedings and the “as if” proceeding invokes the idea of creditor
protection, in which, at minimum, local creditors will be treated no worse
than creditors in the main proceedings.
G. A CONDITIONAL “AS IF” UNDERTAKING?
If the unilateral promise should lead to an acceptance by local creditors,
several questions arise. Is the main liquidator allowed to include conditions
to its undertaking? For instance, my undertaking should be accepted by
80% of the local creditors, or, my undertaking is ready for acceptance only
when third-party X offers an amount of $Y for all or certain described
assets. In this area, it is also important to assess whether the main liquidator
only makes the undertaking once, or whether he is allowed—when the
initial undertaking is rejected—to present a second or third undertaking.
The latter creates the danger of “undertaking shopping,” or bargaining.
Honest dealing suggests the undertaking should be unconditional and made
for a period of x days (e.g., five working days), without the possibility of
revocation.183
H. AGREEMENT BY THE LOCAL CREDITORS; HOLD OUT CREDITORS?
Because there is no rule on how to treat hold out creditors, “getting-toyes” ends up a cumbersome negotiation process that is complicated, timeconsuming, costly, and ultimately against the goal of efficient
administration of a debtor’s estate. Professor Fletcher and I have suggested,
in our June 2012 Global Principles Report, 184 an efficacious rule—albeit
one that involves an element of steamrollering over principles of due
process—in Global Principles 36 (Plan Binding on Participant) and Global
Principles 37 (Plan Binding: Personal Jurisdiction):
36.1. If a Plan of Reorganization is adopted in a main proceeding pending
in a court with international jurisdiction with respect to the debtor . . . and
there is no parallel proceeding pending with respect to the debtor, the Plan
should be final and binding upon the debtor and the creditors who
participate in the main proceeding.

183. For form requirements, see infra Part VII.I.
184. TRANSNATIONAL INSOLVENCY: GLOBAL

INTERNATIONAL INSOLVENCY CASES , supra note 130.

PRINCIPLES

FOR

COOPERATION
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202

102

BROOK. J. CORP. FIN. & COM. L.

[Vol. 9

36.2. For this purpose, participation includes (i) filing a claim; (ii) voting
on the Plan; or (iii) accepting a distribution of money or property under
the Plan.
37. If a Plan of Reorganization is adopted in a main proceeding in a court
with international jurisdiction with respect to the debtor. . . and there is no
parallel proceeding pending with respect to the debtor, the Plan should be
final and binding upon an unsecured creditor who received adequate
individual notice and over whom the court has jurisdiction in ordinary
commercial matters under the local law.185

I. FORM REQUIREMENTS FOR THE “AS IF” UNDERTAKING
The EP recommends that “requirements concerning the form which the
undertaking is to take, if any, shall be laid down by the laws of the State of
the opening of the main proceedings.”186 The recommendation results in 27
different systems of form requirements, as it may be the case that main
insolvency proceedings for instance could take place in the UK, but they
also can be opened in Croatia, Italy or Belgium. The “undertaking” is a
“Union” power and the form requirements should not be ‘national’ (in the
form and the language requirements of the four member States mentioned),
but should be harmonized in a European set of rules, which evidently also a
benefits local creditors.
In suggesting “European” rules, I propose: (i) the undertaking should be
in writing; (ii) the undertaking should be in English as well as in the
language of jurisdiction of the secondary proceeding; (iii) “known”
creditors should be informed by individual notice; 187 and (iv) the
undertaking should be published in a “European” register and/or a register
in the other Member State. 188 More consideration is due regarding the
question of whether registration, as noted in (iv), binds the hold out
creditors or creditors that are silent, either deliberately or because the
undertaking has not reached them. I suggest “European” rules would take
the text of Global Principles 36 and 37 (mentioned above) into account.
J. APPOINTMENT OF A LOCAL TRUSTEE
The EP indicates that the court that has jurisdiction to open secondary
proceedings may appoint a trustee.189 This “synthetic” trustee is a hybrid
185. Id. at 151. The underlying rationale is the UK provision for binding dissenting or nonresponding creditors, including unknown creditors under a CVA. See Insolvency Act, 1986, §
5(2)(b) (Eng.). A decision approving a CVA taken in accordance with § 4A “binds every person
who in accordance with the rules (i) was entitled to vote at that meeting (whether or not he was
present or represented at it), or (ii) would have been so entitled if he had had notice of it, as if he
were a party to the voluntary arrangement.” Id. § 4A.
186. EP Final Report, supra note 162, amend. 35.
187. See EU Insolvency Regulation, supra note 1, art. 40(1).
188. See id. art. 21(1).
189. EP Final Report, supra note 162, amend. 46.
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beast. The court may appoint such a trustee—but its discretion seems broad,
as there is no indication of what circumstances would warrant an
appointment. Which person is to be appointed? There is no Annex D, listing
trustees with their national names. This is obvious, as such a ‘trustee’ is a
new concept, but the Commission’s proposal does not provide for such an
Annex D. Therefore, under the present proposals, a trustee can be anyone
unlike a liquidator, whose appointment is restricted as listed in Annex C.
The trustee has the job to “control” the due performance of the main
liquidator’s undertaking. Where automatic recognition of insolvency
judgments by Member States’ courts is based on mutual trust, 190 there
seems to be suspicion towards the performance of a “Union” power by the
main liquidator. The task of the trustee is, to “ensure that the undertaking is
duly performed and shall participate in its implementation if this is
necessary for the protection of the interests of local creditors.” 191 It is
unclear which reasons led to the suggested amendment. Is the main
liquidator mistrusted? Or is it generally the weak way in which liquidators
are professionally and ethically regulated, as seen in some Member States
with limited of even absent rules? And if “secondary” jurisdictions are
reluctant to trust the main liquidator, is appointing a trustee the best
solution?
In cross-border cases, it is rather standard that the main liquidator
retains local counsel to assist him. Decisive here are the knowledge of the
local procedural rules and the local language. I am not aware of a study
related to the way “local” creditors have assessed the requirement of local
assistance with filing claims, such as through the main liquidator’s local
lawyer. The trustee does seem to be acting in the interest of local creditors.
Will they be asked by the court whether they feel it necessary to appoint a
trustee? Who will bear the costs? The appointment itself is at the court’s
discretion. It seems obvious to assume that the court will take into
account—when weighing against the cost of having a fully empowered
main liquidator involved at the local level—the contents of the undertaking
and the explanations given by the main liquidator as well as the delay and
costs of a trustee.192
Proposed Recital 20 expresses the following: “In their cooperation,
liquidators and courts should take into account best practices for
cooperation in cross-border insolvency cases as set out in principles and
guidelines on communication and cooperation adopted by European and

190. EU Insolvency Regulation, supra note 1, recital 22 (“Recognition of judgments delivered
by the courts of the Member States should be based on the principle of mutual trust . . . .”).
191. EP Final Report, supra note 162, amend. 46.
192. This additional layer of non-judicial supervision not only adds costs and complexity, but
flies in the face of the principle that all insolvency office holders act in the interests of all the
debtor’s creditors. See Laughton, supra note 165, at 23.
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international associations active in the area of insolvency law.”193 It fits in
the system of the present proposal to widen the guidance by best practices
to support a reasonable, impartial and independent exercise of the power to
give an undertaking by best practices which have their focus on
professional/ethical rules for the liquidator, such as the European Bank for
Reconstruction and Development’s Insolvency Office Holder Principles.194
VIII. THE LAW APPLICABLE
As indicated previously, the second group of legal matters are related to
issues of conflict of laws, queries about the law applicable to such “as if”
undertakings. I will—very briefly—set out the EU system for determining
applicable law in cross-border legal matters.
Since December 17, 2009, the European Union has two regulations in
force on the subject of determining the law applicable to contractual
obligations and to non-contractual obligations (Rome I and Rome II). 195
Rome I applies “in situations involving a conflict of laws, to contractual
obligations in civil and commercial matters.”196 However, in Article 1(2) of
Rome I, some ten matters are excluded from its scope, including:
(a) questions involving the status or legal capacity of natural persons;…
(e) arbitration agreements and agreements on the choice of court;… (g) the
question whether an agent is able to bind a principal, or an organ to bind a
company or other body corporate or unincorporated, in relation to a third
party;… [or] (i) obligations arising out of dealings prior to the conclusion
of a contract…197

At first glance, it seems that legal disputes concerning an “as if’
undertaking given prior to the acceptance by (local) creditors is outside the
scope of Rome I. Article 12 of Rome I set out the scope of the law
applicable.198
193. Proposal to Amend the EU Insolvency Regulation, supra note 3, recital 20.
194. Or the Insolvency Office Holders’ principles and best practices, presently being drafted by

Leiden Law School and discussed within INSOL Europe, the largest insolvency practitioners
organization. See TURNAROUND, RESCUE, & INSOLVENCY LEIDEN, www.tri-leiden.eu.
195. Council Regulation 593/2008, On the Law Applicable to Contractual Obligations (Rome
I), O.J. (L 177) 6 (EC) [hereinafter Rome I]; Council Regulation 864/2007, On the Law Applicable
to Non-Contractual Obligations (Rome II), O.J. (L 199) 40 (EC) [hereinafter Rome II].
196. Rome I, supra note 195, art. 1(1).
197. Id. art. 1(2).
198. Id. art. 12 (Scope of the Law Applicable) provides:
1. The law applicable to a contract by virtue of this Regulation shall govern in
particular:
(a) interpretation; (b) performance; (c) within the limits of the powers conferred on the
court by its procedural law, the consequences of a total or partial breach of obligations,
including the assessment of damages in so far as it is governed by rules of law; (d) the
various ways of extinguishing obligations, and prescription and limitation of actions;
(e) the consequences of nullity of the contract.
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Rome I is based on the principle of freedom of choice.199 Parties to a
contract are to choose the governing law. It may be applied to only a part or
the whole of the contract. 200 Article 10 (Consent and material validity)
provides in paragraph 1 that “[t]he existence and validity of a contract, or of
any term of a contract, shall be determined by the law which would govern
it under this Regulation if the contract or term were valid.”201 Article 10(2)
of Rome I, however, says that
Nevertheless, a party, in order to establish that he did not consent, may
rely upon the law of the country in which he has his habitual residence if it
appears from the circumstances that it would not be reasonable to
determine the effect of his conduct in accordance with the law specified in
paragraph 1.202

Provided that all the parties agree, the applicable law may be changed at
any time. If the law chosen is that of a country other than that relating most
closely to the contract, the provisions of the latter law still need to be
respected. If the contract relates to one or more Member States, the
applicable law chosen, other than that of a Member State, must not
contradict the provisions of Union law.203
In the absence of a choice, specific rules exist which are determined by
the nature of the contract. Article 4(1) of Rome I provides that the law
governing the contract shall be determined as set out in eight rules. 204
Primarily, the law will be determined as follows: “(a) a contract for the sale
of goods shall be governed by the law of the country where the seller has
his habitual residence; (b) a contract for the provision of services shall be
governed by the law of the country where the service provider has his
habitual residence . . . .”205
For contracts concerning immovable property, the law of the country
where the property is located is applied, except in the cases of temporary
and private tenancy, a maximum six consecutive months.206 In such cases,
the applicable law is that of the country of residence of the landlord. A sale
of goods by auction is subject to the law of the country of the auction.
There are two general back-up rules in Rome I, Article 4(3) and Article
4(4). Article 4(3) provides that “where it is clear from all the circumstances
2. In relation to the manner of performance and the steps to be taken in the event of
defective performance, regard shall be had to the law of the country in which
performance takes place.

199.
200.
201.
202.
203.
204.
205.
206.

Id. art. 3.
Id. art. 3(1).
Id. art. 10(1).
Id. art. 10(2).
Id. art. 3(4).
Id. art. 4(1).
Id. arts. 4(1)(a), (b).
Id. art. 4(1)(d).
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of the case that the contract is manifestly more closely connected with a
country other than that indicated in paragraphs 1 or 2, the law of that other
country shall apply.” 207 The other one is Article 4(4): “Where the law
applicable cannot be determined pursuant to paragraphs 1 or 2, the contract
shall be governed by the law of the country with which it is most closely
connected.”208
Rome II applies in a situation “involving a conflict of laws, to noncontractual obligations in civil and commercial matters.” 209 It is the
intention that Rome I and Rome II dovetail. Rome II shall not apply to “the
liability of the State for acts and omissions in the exercise of State authority
(acta iure imperii).” 210 “Claims arising out of acta iure imperii should
include claims against officials who act on behalf of the State and liability
for acts of public authorities, including liability of publicly appointed
office-holders. Therefore, these matters should be excluded from the scope
of this Regulation.”211 A query therefore is whether this exclusion applies to
the main liquidator and the “synthetic” trustee if these are to be regarded as
“public officers.”
Rome II Article 4(1) provides the general rule that unless otherwise
provided for in this Regulation, the law applicable to a non-contractual
obligation arising out of a tort/delict shall be the law of the country in
which the damage occurs irrespective of (i) the country in which the event
giving rise to the damage occurred; and irrespective of the country or
countries in which the indirect consequences of that event occur. For cases
in which certain exchange of information between the main liquidator and
“local” creditors and/or the “synthetic” trustee can be expected, as it is also
possible that the undertaking will be subject of further negotiations. Under
European jurisdictions the question might arise that expectations have been
raised, leading to a reliance by a third perty, but that nevertheless the
contract is not concluded. In that case, Rome II Article 12 (Culpa in
contrahendo) may apply. It provides:
1. The law applicable to a non-contractual obligation arising out of
dealings prior to the conclusion of a contract, regardless of whether the
contract was actually concluded or not, shall be the law that applies to the
contract or that would have been applicable to it had it been entered into.
2. Where the law applicable cannot be determined on the basis of
paragraph 1, it shall be:
(a) the law of the country in which the damage occurs, irrespective of the
country in which the event giving rise to the damage occurred and
207.
208.
209.
210.
211.

Id. art. 4(3).
Id. art. 4(4).
Rome II, supra note 195, art. 1(1).
Id.
Id. recital 9.
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irrespective of the country or countries in which the indirect consequences
of that event occurred; or
(b) where the parties have their habitual residence in the same country at
the time when the event giving rise to the damage occurs, the law of that
country; or
(c) where it is clear from all the circumstances of the case that the noncontractual obligation arising out of dealings prior to the conclusion of a
contract is manifestly more closely connected with a country other than
that indicated in points (a) and (b), the law of that other country.212

In the recitals to Rome II it is stated:
(29) Provision should be made for special rules where damage is caused
by an act other than a tort/delict, such as unjust enrichment, negotiorum
gestio and culpa in contrahendo.
(30) Culpa in contrahendo for the purposes of this Regulation is an
autonomous concept and should not necessarily be interpreted within the
meaning of national law. It should include the violation of the duty of
disclosure and the breakdown of contractual negotiations. Article 12
covers only non-contractual obligations presenting a direct link with the
dealings prior to the conclusion of a contract. This means that if, while a
contract is being negotiated, a person suffers personal injury, Article 4 or
other relevant provisions of this Regulation should apply.
(31) To respect the principle of party autonomy and to enhance legal
certainty, the parties should be allowed to make a choice as to the law
applicable to a non-contractual obligation. This choice should be
expressed or demonstrated with reasonable certainty by the circumstances
of the case. Where establishing the existence of the agreement, the court
has to respect the intentions of the parties. Protection should be given to
weaker parties by imposing certain conditions on the choice.213

Not only Rome I and Rome II may have their influence. They are both
influential pieces of regulation on the substance of the law. Other regulation
may have their influence in matters of procedure. Which court will have
jurisdiction to decide a certain legal dispute related to the given “as if’
undertaking? Will it be the court in charge of the main insolvency
proceedings, the court in the secondary jurisdiction, or the court based on
the rules of the Brussels I Regulation? The present division in these matters
is that “actions which derive directly from those [main insolvency]
proceedings and which are closely connected to them” will be heard and

212. Id. art. 12.
213. Id. recitals 29–31.
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determined by the court having jurisdiction based on the EU Insolvency
Regulation.214
It follows from the above summarized, the present European system on
private international law (or: conflicts-of-law) does not suit well on the “as
if” undertaking. The insolvency office holder giving the undertaking may
be, in its domestic system, either a “private” or a “public” officer, the legal
nature of the undertaking itself may be regarded as “private” or “public”.
Under certain circumstances Rome I may apply, in slightly different
circumstances certain matters will be qualified as falling under the scope of
Rome II. It goes without saying that the myriad of rules creates
uncertainties and is not a system that is conducive to rescue and insolvency
matters, which require timely action, efficiency, and few unnecessary costs.
For this reason, I submit that the proposal to amend the EU Regulation
should create its own rules for the law applicable for an “as if” undertaking
and should exclude this figure from the scope of both Rome I as well as
Rome II.
When creating rules for an “as if” undertaking, it is tempting to choose
as a starting point the lex concursus, or the law of the Member State in
which the main insolvency proceeding is opened, as the liquidator
appointed in such a proceeding conduct the undertaking (Article 18 of the
Proposal, as cited above). The undertaking should be seen as an
“autonomous” legal concept, and the law applicable to related matters
should be a mix of legal rules that support the legal expectations of
creditors in another Member State. To supplement these rules guaranteeing
the effective performance of the undertaking, any disputes between the
liquidator, the addressee of an “as if” undertaking, or a third party claiming
an interest in the case disputes should in principle be decided by the court
of the Member State where secondary proceedings were opened without the
presence of an “as if” undertaking.
CONCLUSION
In this article, a new mechanism to be included in the EU Insolvency
Regulation is analyzed. It was proposed by the European Commission on
December 12, 2012 as part of a general amendment to the European
Insolvency Regulation. The proposal provides that the insolvency office
holder (or liquidator), appointed in the main insolvency proceedings “may
also give the undertaking that the distribution and priority rights which local
creditors would have had if secondary proceedings had been opened will be
respected in the main proceedings. Such an undertaking shall be subject to
214. Case
C-339/07,
Seagon
v.
Deko
Marty,
http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d2dc30d582b712cc0f6642029
140b449009f253f.e34KaxiLc3qMb40Rch0SaxuObNr0?text=&docid=76240&pageIndex=0&docl
ang=en&mode=lst&dir=&occ=first&part=1&cid=9614 (2009).
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the form requirements, if any, of the State of the opening of the main
proceedings and shall be enforceable and binding on the estate.”215 In this
article, this mechanism also is referred to as an “as if” undertaking. The
words “as if” express that the undertaking treats its addressees, creditors
located in another Member State, “as if” secondary insolvency proceedings
had been opened when in fact these proceedings have not. The concept is
also know in American legal literature as “synthetic secondary
proceedings.” It has been the subject of recent debate by Professors Janger,
Westbrook, and Pottow, but the article has demonstrated that the idea has
its origin in German literature, dating over fifteen years ago.
Having generally explained the system of the European Insolvency
Regulation, now twelve years in legal force, I discussed the powers held by
a liquidator appointed in main insolvency proceedings, including their
effects outside the Member State where these proceedings are pending. The
fundamental foundation of the EU Insolvency Regulation is provided in
InsReg Articles 31(1) and (2)—the coordination of main insolvency
proceedings and secondary insolvency proceedings in which the liquidator
in the main proceedings and the liquidators in the secondary proceedings
are duty bound to communicate information to each other and to cooperate
with each other. On the other hand, InsReg Article 31(3) reflects the
dominant role of the main proceedings: the liquidator in the secondary
proceedings shall give the liquidator in the main proceedings an early
opportunity of submitting proposals on the liquidation or use of the assets in
the secondary proceedings. The nature and function of secondary
insolvency proceedings was explained in Part III with a focus on the
coordination of main insolvency proceedings and secondary insolvency
proceedings, and clarified aspects of the so-called “dominant” role of the
main insolvency proceedings. Part IV gave a short overview of cross-border
insolvency court practice in Europe, which serves as the cradle on the
European Commission’s proposal regarding the “as if” undertaking by a
main liquidator. In Part V, stressed the Court of Justice of the European
Union’s emphasis on cross-border cooperation and indicates an answer on
the question of how to combine and align main and secondary proceedings,
which have different or even contrasting aims. After describing the core of
the European Commission’s proposals from December 2012 to amend the
EU Insolvency Regulation, along with the additional amendments by the
European Parliament (EP) in February 2014, I critically analyze the so
called “as if” undertaking. The remarks made relate to the draft text of
proposed Article 18 as well as to the question which is the law applicable if
such an “as if” undertakings takes place.
To clarify the “as if” undertaking under InsReg Article 18 (as proposed)
a distinction should be made between powers a main liquidator derives
215. See Proposal to Amend the EU Insolvency Regulation, supra note 3, art. 18(1).
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from its own national legal system and those which have their basis in the
Insolvency Regulation. The “as if” undertaking has the latter basis and
therefore, the legal figure must be interpreted autonomously, unrelated to
the main proceeding. Suggestions are made to solve the question of who the
“local creditors” are, as the addressees of an “as if” undertaking; what the
contents of such an undertaking should be (and whether it should at least
contain minimum requirements, including a “no worse off” rule); and under
which circumstances “rights” of these local creditors will be respected in
the main proceedings. Other uncertainties in the proposal are touched upon,
such as how hold-out creditors should be treated. Here, the ALI-III Global
Principles 2012 can provide a solution. An additional question concerns
form requirements applicable to an “as if” undertaking. Contrary to what
the European Commission has suggested, I proposed to establish a set of
European form requirements.
Finally, the European Parliament’s suggestion that the court that has
jurisdiction to open secondary proceedings may appoint a trustee is
criticized. Furthermore, it is submitted that European rules on the law
applicable to contractual and non-contractual obligation are inadequate to
deal with the “as if” undertaking. These rules leave too many uncertainties
and are not geared to the needs of rescue and insolvency matters which
require timely action, efficiency, and fewer costs. Regarding matters of
substantial Law I submit that the proposal to amend the EU Regulation
creates its own rules for the law applicable for an “as if” undertaking, for
which I made some suggestions. To avoid unnecessary uncertainties
regarding the scope of my submission, a change to exclude this figure from
the scope of both Rome I and Rome II should be made as well.216

216. On Thursday. December 4, 2014 in the European Union the Council of Justice Ministers
adopted a political agreement on the renewed text of the Insolvency Regulation which has been
agreed with the European Parliament. It is directly clear that the new Regulation is nearly twice
the size of Regulation 1346/2000, now with 83 recitals (coming from 33), and 91 articles (coming
from 47), including around 20 articles relating to group insolvencies. The “undertaking” analyzed
in this article has found its way to Article 36 (recast) (“Right to give an undertaking in order to
avoid secondary proceedings”), including eleven paragraphs (some of which address the concerns
expressed in my contribution). See for its text, http://bobwessels.nl/2014/12/2014-12-doc4-textnew-eu-insolvency-regulation-available/.
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SILOS: ESTABLISHING THE
DISTRIBUTIONAL BASELINE IN
CROSS-BORDER BANKRUPTCIES
Edward J. Janger*
INTRODUCTION
The first two decades of law reform related to cross-border bankruptcy
are the paired story of the UNCITRAL Model Law (Chapter 15 in the
United States) and the EU Insolvency Regulation (the EU Reg).1 Both seek
to create an architecture whereby a court located at a debtor’s center of
main interest (COMI) can coordinate the insolvency of a debtor with assets
and operations in multiple jurisdictions. The Model Law focuses on the
automatic recognition of foreign representatives, and the creation of an
ancillary proceeding to administer local assets and claims or transfer them
for administration in the main case.2 The EU Reg creates a structure where
the main case, “opened” at the debtor’s COMI, administers the case, while
secondary winding up proceedings are opened in jurisdictions where the
debtor has an establishment. 3 Both statutes focus on centralizing
administrative power in the “main case.” Centralized, or at least
coordinated, administration should facilitate rescue (reorganization) where
efficient, and allow for a value maximizing liquidation or going-concern
sale where necessary.
Law reform efforts have paid relatively less attention to how assets
should be administered in the main case pending at the debtor’s COMI.4
Indeed, short of establishing a norm of cooperation with the main case, the
same can be said with regard to ancillaries. Governing law has been
* David M. Barse Professor, Brooklyn Law School. The author would like to thank Andrew
Ceppos, Philip Guffy, Kristen Peltonen, and Emily Shoor for helpful and able research assistance,
and Dean Nick Allard and the Dean’s Research Fund for generous support of this project. This
article is dedicated to the memory of Brittany McGrath ‘14 whose comments I will forever miss.
1. See U.N. COMM’N ON INT’L TRADE LAW, UNCITRAL MODEL LAW ON CROSS-BORDER
INSOLVENCY WITH GUIDE TO ENACTMENT AND INTERPRETATION, U.N. Sales No. E.14.V.2
(2014) [hereinafter MODEL LAW]; 11 U.S.C. § 1501 et seq.; Council Regulation 2000/1346, On
Insolvency Proceedings, 2000 O.J. (L 160) 1 (EC) [hereinafter EU Insolvency Regulation].
2. MODEL LAW, supra note 1, arts. 15–17 (recognition), 20–21 (effect of recognition and
discretionary relief).
3. EU Insolvency Regulation, supra note 1, arts. 3–4.
4. It would be wrong to say that no attention was paid. Jay Westbrook has written
thoughtfully on the topic of how to administer assets for distribution (Jay Lawrence Westbrook,
Universal Priorities, 33 TEX. INT’L L.J. 27 (1998)) and lays out an approach to the priority rules
applicable in the main proceeding. John Pottow too has given serious thought to the issue. John A.
E. Pottow, Greed And Pride In International Bankruptcy: The Problems Of And Proposed
Solutions To “Local Interests”, 104 MICH. L. REV. 1899 (2006). Indeed, there are similarities
between Pottow’s approach and mine that will be discussed below. The issue is only just being
addressed seriously within law reform efforts for the first time.
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assumed to be domestic bankruptcy law in the main, and a subset of
domestic bankruptcy law in the ancillary jurisdiction, though with a norm
of deference to and cooperation with the coordinating court (comity). Law
reformers and harmonizers have not ignored domestic bankruptcy law. On a
parallel track, UNCITRAL has promulgated the Legislative Guide on
Insolvency that provides a template for modernizing domestic bankruptcy
law.5 The Legislative Guide does not, however, address cross-border issues.
As such, the next decade, or at least the next round, of law reform is
likely to be devoted to developing and harmonizing the procedures for
administering the main case pending at the debtor’s center of main interest
in a manner that facilitates cooperation in cross-border cases.6 In particular,
the goal of these efforts should be to adopt measures that: (1) facilitate
cooperation by ancillary courts; (2) minimize the effects and incentives for
forum shopping; and (3) minimize the conflicts of interest faced by those
charged with administering assets in multiple jurisdictions. I would like to
further suggest that the success of these efforts is going to turn largely on
the ability to distinguish harmonized and global bankruptcy procedures
from locally determined substantive rights—finding the proper scope for lex
fori (law of the forum) and lex situs (law of the location of the property or
cause of action) respectively.
Modified universalism has animated the first generation of bankruptcy
harmonization, and operated based on the hope that differences of outcome
in individual cases that resulted from differences among local laws would
be tolerated under the principle of comity. Under modified universalism, an
ancillary court is encouraged to follow the direction of the main court, so
long as the main case is in a jurisdiction with a reasonable or modern
bankruptcy system. Deviations from a territorial distribution under local
law should be tolerated based on the assumption that, over time, national
gains and losses would be a “rough wash,” and that, in the aggregate,
“transactional gain” would outweigh the cost.7
This approach has worked reasonably well, particularly where common
law countries are involved, and there is a willingness to apply a relatively
strong norm of comity.8 But, where differences of outcome have seemed

5. U.N. COMM’N ON INT’L TRADE LAW, UNCITRAL LEGISLATIVE GUIDE ON INSOLVENCY
LAW, U.N. Sales No. E.05.V.10 (2004) [hereinafter UNCITRAL LEGISLATIVE GUIDE].
6. I have made this suggestion elsewhere. Edward J. Janger, Universal Proceduralism, 32
BROOK. J. INT’L L. 819 (2007); Edward J. Janger, Virtual Territoriality, 48 COLUM. J.
TRANSNAT’L L. 401 (2010); Edward J. Janger, Reciprocal Comity, 46 TEX. INT’L L.J. 441 (2011).
7. Jay Lawrence Westbrook, Theory and Pragmatism in Global Insolvencies: Choice of Law
and Choice of Forum, 65 AM. BANKR. L.J. 457 (1991) [hereinafter Westbrook, Theory and
Pragmatism].
8. In re Maxwell Commc’n Corp. plc, [1992] B.C.C. 372; Cambridge Gas Transp. Corp. v.
Official Comm. of Unsecured Creditors of Navigator Holdings Plc, [2007] 1 A.C. 508 at 16;
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significant (Qimonda) 9 or secured creditors are involved (Treco) 10 this
willingness to cooperate has broken down. In those cases, the need to
protect local creditor expectations has trumped the norm of international
cooperation. Concerns about local entitlements have trumped comity.
Problems have also emerged where corporate groups are involved, and it
has proven difficult to determine the relationship between the cases pending
at the group’s center and cases opened by subsidiaries in foreign
countries.11 As a result, there has been consistent uncertainty about whether
a secondary or ancillary court will cooperate with the court of the main
proceeding, or apply its own law to local assets in order to protect local
creditor expectations.
The comity-based approach relies on courts to enforce foreign
judgments notwithstanding differences of treatment. The problem with this
lies not with the courts, that often do cooperate ex post, but with the parties
themselves. Where differences of treatment exist along with uncertainties
about enforcement, opportunities for arbitrage and gaming arise. These
opportunities for a party to litigate or bargain for an increased distribution
can delay administration and frustrate the goal of global coordination, even
when cross-border cooperation is clearly in the firm’s best interest. Indeed,
as Judge Allan Gropper has pointed out elsewhere, the need to avoid the
threat of local secondary or ancillary proceedings (or “secondaries”) and the
cost of seeking recognition has simply led debtors in many cases to pay the
non-financial creditors who are beyond the reach of the forum court.12 This
functional territorial blackmail can be expensive, limits the ability of global
companies to restructure, and undercuts the goal of equal treatment.
In the last few years a second approach has emerged, focusing on
choice-of-law rather than comity. A comity-based approach demands
cooperation from the ancillary court and acquiescence to different
distributional outcomes. A choice-of-law approach has the potential to
make cooperation a two-way street. Under a choice-of-law (or virtually
territorial) approach, the main case pending at the debtor’s COMI would
respect the territorial priorities and distributions that would have been
McGrath v. Riddell (In re HIH Cas. & Gen. Ins. Ltd.), [2008] UKHL 21 at 36, 1 W.L.R. 852
(H.L.) 863 (Lord Hoffmann).
9. Jaffé v. Samsung Elec. Co., Ltd. (In re Qimonda), 737 F.3d 14 (4th Cir. 2013); In re
Qimonda AG, 462 B.R. 165 (Bankr. E.D. Va. 2011).
10. In re Treco, 240 F.3d 148 (2d Cir. 2001).
11. Re Enron Directo Sociedad Limitada (July 4, 2002) (unreported); Daisytek ISA Limited,
[2004] BPIR 30; MG Rover, [2005] EWHC (Ch) 874; Case C-341/04, Eurofood IFSC Ltd., 2006
E.C.R. I-3854.
12. Allan Gropper, The Payment of Priority Claims in Cross-Border Insolvencies, 46 TEX.
INT’L L.J. 559, 569 (2010) (“U.S. debtors in Chapter 11 reorganization cases with substantial
assets . . . abroad . . . invariably try to pay in full not only foreign priority creditors but all foreign
creditors, with the possible exception of foreign financial creditors (usually banks) . . . .”).
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applied had a case been opened in the secondary jurisdiction. This approach
minimizes (and may eliminate) differences in treatment, and along with it,
the incentives and opportunities for gaming.
Instead of imposing its own priority rules, the main might respect
foreign priorities, to mirror a hypothetical territorial distribution. Framed as
a procedure, John Pottow has labeled this approach a synthetic secondary.13
Framed as a choice-of-law principle, I have called it “virtual
territoriality.”14 Framed as a corollary to the principle of comity, I have also
called it “reciprocal comity.”15 Whatever the name, the vision is the same:
allow the case pending at the debtor’s COMI to distribute assets according
to a hypothetical territorial distribution.
As a practical matter, this approach was pioneered in the Collins &
Aikman case. Collins & Aikman Europe SA was an automobile parts maker
whose European operations were centered in the United Kingdom but
previously had operations and subsidiaries in other EU countries. 16 The
administrator promised certain foreign creditors that if they refrained from
opening secondary cases, they would be given the distribution they would
have received had they opened the local case. The UK court permitted this,
after some common law hoop-jumping, even though it was arguably
inconsistent with Article 4 of the EU Reg’s requirement that the forum
court apply its own bankruptcy law.17 This approach has been followed in
other cases in the United Kingdom,18 and current proposed amendments to
the EU Reg would expressly validate this approach.19 Similarly, the report
of Working Group V following the Fourth UNCITRAL International
Insolvency Law Colloquium in December 2013 suggested that
13. John A. E. Pottow, A New Role for Secondary Proceedings in International Bankruptcies,
46 TEX. INT’L L.J. 580, 584 (2011).
14. Janger, Virtual Territoriality, supra note 6, at 408.
15. Janger, Reciprocal Comity, supra note 6, at 456.
16. Re Collins & Aikman Europe SA, [2006] EWHC (Ch) 1343.
17. EU Insolvency Regulation, supra note 1, art. 4. Article 4 requires the “country of opening”
to apply its own bankruptcy law (subject to a number of exceptions). It provides in pertinent part:
“Save as otherwise provided in this Regulation, the law applicable to insolvency proceedings and
their effects shall be that of the Member State within the territory of which such proceedings are
opened, hereafter referred to as the ‘State of the opening of proceedings’.” Id.
18. See, e.g., In re MG Rover, [2005] BPIR 1162 (Ch) (Eng.); see also Barr v. Charterhouse
Group Int’l, Inc. (In re Everfresh Beverages, Inc.), 238 B.R. 558 (Bankr. S.D.N.Y. 1995); In re
Artimm, S.r.L., 335 B.R. 149 (Bankr. C.D. Cal. 2005) (carve-out for U.S. pension fund claim
from U.S. assets being sent to Italy for Italian distribution).
19. Proposal for a Regulation of the European Parliament and of the Council Amending
Council Regulation (EC) No 1346/2000 On Insolvency Proceedings, COM (2012) 744 final (Dec.
12, 2012) [hereinafter Proposal to Amend the EU Insolvency Regulation]. For a discussion of the
proposed amendments, see Bob Wessels’s contribution to this volume, Contracting Out of
Secondary Insolvency Proceedings: The Main Liquidator’s Undertaking in the Meaning of Article
18 in the Proposal to Amend the EU Insolvency Regulation, 9 BROOK. J. CORP. FIN. & COM. L. 63
(2014).
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UNCITRAL’s work regarding corporate groups and directors’ obligations
might also use “choice-of-law” to facilitate cross-border coordination.20 It
also listed the harmonization of choice-of-law principles in cross-border
bankruptcies as among its highest priorities for future work.21
This idea—using choice of law principles to implement virtual
territoriality—is motivated by a principle that might be called “global best
interests.” In a coordinated case, the distributional baseline, for the purposes
of negotiation and perhaps, someday, cramdown, would be determined by
calculating the amount that would be received in a hypothetical territorial
liquidation. Local claims would be entitled to a minimum distribution based
on their local priorities, though limited to the assets that would have been
available in a territorial case had one been filed. The practical task imposed
on courts (and administrators) is to calculate the hypothetical territorial
distribution. This task places great pressure on the ability to locate claims
and assets for the purpose of distribution.
In this Article, I will seek to make two related points. First, I will
explore some of the difficulties with locating claims and assets, but argue
that ultimately the task is not too hard. Second, I will try to explain why it is
worth the trouble, by articulating a principle of global best interests that can
offer a practical basis for allocating value in, and a normative basis for,
pursuing global reorganizations.
I.

IMPLEMENTING CHOICE-OF-LAW IN CROSS-BORDER
CASES

In previous articles, I have argued for an approach to cross-border
bankruptcies called “universal proceduralism.” 22 Universal proceduralism
contemplates a centrally administrated bankruptcy case located at the
debtor’s COMI that handles distribution and other matters of substance
according to a choice-of-law principle that I call “virtual territoriality.”23
This approach is situated within the academic debate between the
competing approaches of “cooperative territoriality” advocated by Lynn
LoPucki and “modified universalism” pioneered by Jay Westbrook. 24
Current law reform efforts have been animated by a commitment to
modified universalism, and, up until now, the differences between modified
universalism and universal proceduralism have not mattered much as a
20. U.N. Comm’n on Int’l Trade Law, Working Group V (Insolvency Law), Rep. on its 44th
Sess., July 7–25, 2014, para. 5, U.N. Doc A/CN.9/798 [hereinafter Forty-fourth Session Working
Group Report].
21. Id. para. 24.
22. See articles cited supra note 6.
23. Id.
24. Lynn Lopucki, The Case for Cooperative Territorialism in International Bankruptcy, 98
MICH. L. REV. 2216 (2000); Westbrook, Theory and Pragmatism, supra note 7.
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practical matter. This is because, with a few key exceptions, the broad
architecture contemplated by the UNCITRAL Model Law, the UNCITRAL
Legislative Guide, and the EU Regulation are broadly consistent with either
approach. The next phase of reform—addressing the problem of corporate
groups—however, will place the differences in high relief.
The model law is silent with regard to the law to be applied in main and
ancillary cases. The assumption, of course, is that the forum court (main or
ancillary) will apply its own law. But this leaves open a question, familiar
to first-year law students in the United States confronted with the Erie
decision: does that law include the forum’s own choice-of-law principles?25
To put it another way, under its domestic bankruptcy law, does a forum
court have the authority to apply foreign law to a legal question? If the
answer is yes, then a further question arises: which choice-of-law questions
are determined by choice of forum or lex fori, and which choice-of-law
questions are determined by the location of the cause of action itself or lex
situs? The EU Insolvency Regulation and the Legislative Guide are not
silent on this point, and the approach they follow has caused some practical
problems. 26
A. CHOICE-OF-LAW UNDER THE EU REGULATION AND
LEGISLATIVE GUIDE
The current approach to choice-of-law in cross-border bankruptcies is
hobbled by an anachronistic view of the distinction between substance and
procedure. 27 It is axiomatic that a forum court should apply its local
procedural law to a case. Forum choice determines choice of procedure. By
contrast, the governing law with regard to substantive rights is determined
by the location of the claim, or, where property based claims are involved,
by the location of the property. Bankruptcy law has historically been
viewed as procedural, and, therefore, choice of forum has dictated the
choice of applicable bankruptcy law.

25. Erie R.R. v. Tompkins, 304 U.S. 64 (1938); Klaxon v. Stentor, 313 U.S. 487 (1941).
26. Article 4 of the EU Reg (EU Insolvency Regulation, supra note 1, art. 4) and

recommendations 31–34 of the Legislative Guide (UNCITRAL LEGISLATIVE GUIDE, supra note
5, recs. 31–34) do create problems for Universal Proceduralism, and they are the focus of the
discussion below.
27. Paradoxically, in the US, the “bankruptcy is procedural” argument has been seized by
bankruptcy minimalists to argue that domestic bankruptcy law should be limited to the procedures
necessary for administering the debtor’s assets. THOMAS JACKSON, THE LOGIC AND LIMITS OF
BANKRUPTCY LAW (2001); Charles W. Mooney Jr., A Normative Theory of Bankruptcy Law:
Bankruptcy As (Is) Civil Procedure, 61 WASH. & LEE L. REV. 931 (2004). By contrast, in the
cross-border bankruptcy context, the procedural nature of bankruptcy law has been embraced by
bankruptcy maximalists to enforce centralization in the main case. See, e.g., Jay Lawrence
Westbrook, Locating the Eye of the Financial Storm, 32 BROOK. J. INT’L L. 1019 (2007).
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But the formal designation of bankruptcy law as procedural breaks
down under modern practice. Rules relating to priority, treatment of
contracts, avoidance, and governance all reside within modern bankruptcy
statutes, and the effects of those rules are quite substantive.28 Nonetheless,
the modified universalist clings to the historical classification of bankruptcy
as procedural and embraces the category creep. If bankruptcy law is
formally categorized as procedural, then forum choice determines
applicable law. Westbrook has argued, for example, that the major aspects
of bankruptcy law—control, priority, avoidance and bankruptcy policy—
should all be determined by forum choice.29 The existing instruments, as
well, continue to treat bankruptcy law as a procedural black box.30
The Legislative Guide embraces a broad view of lex fori concursus.
Recommendation 30 states clearly that the forum court should apply its
private international law (choice-of-law) rules to determine the validity of
claims: “The law applicable to the validity and effectiveness of rights and
claims existing at the time of the commencement of insolvency proceedings
should be determined by the private international law rules of the State in
which insolvency proceedings are commenced.”31
However, the forum’s bankruptcy law will govern the treatment of
those claims in an insolvency proceeding. Recommendation 31 states: “The
insolvency law of the State in which insolvency proceedings are
commenced (lex fori concursus) should apply to all aspects of the
commencement, conduct, administration and conclusion of those
insolvency proceedings and their effects.”32
There are a number of exceptions to this rule—for labor claims,
settlement of payments and a few others—but the rule is clear, the forum’s
bankruptcy law is treated as unitary. Indeed, Recommendation 34 brings the
point home, stating, “[a]ny exceptions . . . should be limited in number and
be clearly set forth or noted in the insolvency law.”33

28. 11 U.S.C. § 507 (priority), § 365 (executory contracts), §§ 544–550 (avoidance), §§ 321–
333 (governance) (2012).
29. Westbrook, Locating the Eye of the Financial Storm, supra note 27, at 1021 (“The close
integration among bankruptcy rules and policies in each jurisdiction applies to the big four of
bankruptcy policy: control, priority, avoidance, and reorganization policy.”). See also Westbrook,
Theory and Pragmatism, supra note 7; Jay Lawrence Westbrook, Choice of Avoidance Law in
Global Insolvencies, 17 BROOK. J. INT’L L. 499 (1991).
30. UNCITRAL LEGISLATIVE GUIDE, supra note 5, recs. 30–34; EU Insolvency Regulation,
supra note 1, arts. 3–4.
31. UNCITRAL LEGISLATIVE GUIDE, supra note 5, rec. 30.
32. Id. rec. 31.
33. Id. rec. 34.
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The EU Reg takes a similar approach. Article 4 provides:
Save as otherwise provided in this Regulation, the law applicable to
insolvency proceedings and their effects shall be that of the Member State
within the territory of which such proceedings are opened, hereafter
referred to as the ‘State of the opening of proceedings’.34

Again, there are exceptions, and the list is somewhat longer than in the
Legislative Guide, but the basic approach is that the forum court will apply
its own bankruptcy law, lock, stock, and barrel.
This approach has led to a paradox under both the EU Reg and the
Model Law. On the one hand, a debtor’s foreign assets and claims are dealt
with in the “main” case where the law of the COMI is applied for
distributional and other purposes. On the other hand, local creditors are free
to (and the administrator may need to) open a secondary or ancillary case.
Under the Model Law, the ancillary court would need to decide whether to
administer assets locally or send them to the main for central
administration.35 This decision would require a further determination as to
whether local creditor interests were “sufficiently” or “adequately
protected.” 36 Under the EU Reg, the secondary proceeding would
necessarily be a winding-up proceeding applying local law.37 Presumably,
only residual assets would be available for central administration.
This has created a difficult dynamic, particularly in Europe. Rescue,
going concern sale, or coordinated liquidation, can often only be
accomplished if one can avoid opening secondaries. Cases like Collins &
Aikman managed a workaround, but such a result would not have been
possible without the flexibility of a common law court.38 The Model Law
does not by its terms empower a court to engage in a choice-of-law inquiry,
so unless such power exists within local law, the baseline for “adequate
protection” would be local entitlements.
B. PROPOSAL FOR CHANGE
The Collins & Aikman approach has gained additional vitality as a
result of pending proposals to amend the EU Reg. 39 Those proposals, if
adopted, would codify a version of the Collins & Aikman approach. The
proposed amendments to the EU Reg give the administrator in the main
case the power to make a binding promise to foreign creditors that he would
34. EU Insolvency Regulation, supra note 1, art. 4(1).
35. 11 U.S.C. § 1521(a) (2012).
36. 11 U.S.C. § 1521(b). Chapter 15 uses the term “sufficient protection.” Article 21 of the

Model Law uses the term “adequate protection.”
37. EU Insolvency Regulation, supra note 1, art. 3(3)
38. Re Collins & Aikman Europe SA, [2006] EWHC (Ch) 1343 (Eng.). See supra text
accompanying note 16.
39. Proposal to Amend the EU Insolvency Regulation, supra note 19.

220

188

BROOK. J. CORP. FIN. & COM. L.

[Vol. 9

match their hypothetical territorial distribution. 40 Second, the proposal
would give the administrator in the main case the power to offer that
promise as a defense to the opening of a secondary.41
The proposed amendments achieve this result in two statutory steps.
First, proposed Article 18(1) allows the liquidator to make a binding
promise to comply with a hypothetical territorial distribution, and allows
the court in the main proceeding to honor that promise:
The liquidator appointed by a court . . . . may . . . give the undertaking that
the distribution and priority rights which local creditors would have had if
secondary proceedings had been opened will be respected in the main
proceedings. Such an undertaking . . . shall be enforceable and binding on
the estate.42

Second, to give teeth to this promise outside the main jurisdiction, the
liquidator has standing to appear in a foreign jurisdiction to oppose the
opening of a secondary. In a case where the undertaking described above
has been given, the court in the non-main jurisdiction is strongly
importuned not to open a case:
Upon request by the liquidator in the main proceedings, the court referred
to . . . shall postpone the decision of opening or refuse to open secondary
proceedings if the opening of such proceedings is not necessary to protect
the interests of local creditors, in particular, when the liquidator in the
main proceedings has given the undertaking referred to in Article 18 (1)
and complies with its terms.43

While these two provisions are framed as procedural, they give the
liquidator the power to make a binding promise that might otherwise have
been beyond her power. There should be no mistake that the effect of this is
substantive. Courts will be required to interpret and enforce these
“undertakings,” and in order to do so, it will be necessary to make a
substantive determination—to calculate “the distribution . . . which local
creditors would have had if secondary proceedings had been opened.”44
The European Union is not the only place where this approach is
catching on. UNCITRAL has recognized that in its current work on
corporate groups and officers and directors’ obligations, the ability to
calculate and enforce a hypothetical territorial distribution through the use
of a synthetic secondary may facilitate cross-border administration of a

40.
41.
42.
43.
44.

Id. para. 28(a)(1).
Id.
Id.
Id. para. 34(2).
Id. para. 28(a)(1).
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bankruptcy case.45 It has also listed a project to harmonize choice-of-law
rules as an avenue for future work.46
Finally, the need for reform is highlighted by the inconsistent approach
to foreign law courts have followed using a comity-based approach. For
example, in Condor, the foreign representative of a Saint Kitts and Nevis
debtor exercised its foreign avoidance powers in a Chapter 15 case.47 In that
case, a foreign insurance company opened an ancillary case in the United
States, seeking to avoid a fraudulent conveyance to its U.S. subsidiary.48
The Fifth Circuit held that, while Chapter 15 does not grant a foreign
representative the U.S. Bankruptcy Code’s avoidance powers, the foreign
administrator could pursue an avoidance action using the avoidance powers
available under the law of the main jurisdiction, Nevis. By contrast, in
Qimonda, U.S. licensees of a German corporation were able to claim
protections available under the U.S. law limiting the debtor’s power to
reject intellectual property licenses even though the patents were held by a
German licensor, and German law, it was argued, would have allowed
rejection.49
The synthetic secondary/virtual territoriality approach embodied in the
proposed amendments to the EU Reg might alleviate the tension and
inconsistency embodied in the recent cases. However, these proposals also
turn modified universalism on its head by validating a virtual territorial
approach to distribution. In order to determine whether the promise is being
honored, it will be necessary to locate claims, assets, applicable bankruptcy
priorities, and applicable non-bankruptcy property rights. This is not
impossible, but it may be complicated. How to do so is discussed in the
next section.
C. LOCATING CLAIMS AND ASSETS FOR THE PURPOSE OF
DISTRIBUTION
Harmonizing choice-of-law rules for the purpose of distribution might
seem like a daunting task. However, some of the work has been done
already. The Global Principles for Cross-border Insolvencies of the
45.
46.
47.
48.
49.

Forty-fourth Session Working Group Report, supra note 20, para. 16.
Id. para. 24.
Tacon v. Petroquest Res. Inc. (In re Condor Ins. Ltd.), 601 F.3d 319, 323 (5th Cir. 2010).
Id. at 320. See also 11 U.S.C. §§ 1519–1521 (2012).
Jaffé v. Samsung Elec. Co., Ltd. (In re Qimonda), 737 F.3d 14 (4th Cir. 2013). Global
Rule 11 of the ALI/III Principles would apply the law of the “seat” of the IP owner (licensor) to
govern the IP license. AM. LAW INST., Global Rules on Conflict-of-Laws Matters in Insolvency
Cases, in TRANSNATIONAL INSOLVENCY: GLOBAL PRINCIPLES FOR COOPERATION IN
INTERNATIONAL INSOLVENCY CASES ann. at 200, r.11, (2012), available at
http://www.iiiglobal.org/component/jdownloads/finish/557/5932.htm [hereinafter Global Rules].
The court in Qimonda does not do a private international law analysis, however, so the question is
not definitively answered.
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American Law Institute and International Insolvency Institute offer a
template. The choice-of-law “Annex” to the ALI/III Principles articulates a
set of choice-of-law principles for cross-border cases. 50 In this section, I
will set forth the contours of the Annex approach—not to endorse it, but
simply to point out that a broadly intuitive approach to locating claims and
assets will work for the vast majority of questions faced by a bankruptcy
court. Broadly speaking there are four types of assets that concern us: (1)
real property; (2) tangible movables; (3) intangibles; and (4) property
whose ownership is registered in a registry. There are three types of claims
against the debtor that matter: (1) secured claims—in rem; (2) claims
against the debtor that are entitled to priority; and (3) claims against the
debtor that would be entitled to pari passu treatment.
1. Assets
The Annex suggests the following rules for locating assets. Real
property is located where it is physically located, unless there is a registry,
in which case it is located where the registry is located.51 Tangible movable
property is also located where it is physically located, unless it is in transit,
has been moved in a forum shop, is mobile goods, or is registered.52 If it is
in transit, it is located where it is going.53 If it was recently moved in a
forum shop it is located where it used to be.54 Registered property, tangible
or intangible, is located where the registry is located.55 These are common
sense rules, and predictable. Indeed, they track the approach followed in the
United States by Article 9 of the Uniform Commercial Code prior to the
2000 amendments.56 While there are rules for locating intellectual property
rights, labor contracts, executory contracts and stock,57 the Global Rules do
not have a general rule for locating intangibles. This would be a task for the
UNCITRAL project. One possibility would be to locate them where the
debtor is located (as does the Uniform Commercial Code). Another
approach might be to use general rules for locating contracts at the site of
the transaction, to the extent there are rules for doing that. In short, there
are a few intricacies, but the obstacle, if any, to a virtually territorial
approach is not the ability or inability to articulate predictable principles for
locating assets.

50.
51.
52.
53.
54.
55.
56.
57.

Global Rules, supra note 49.
Id. r. 6.
Id. r. 7, 8.
Id. r. 7.2(b).
Id. r. 14.
Id. r. 6, 8.
UCC § 9-301 (pre-2000).
Global Rules, supra note 49, r. 10–11, 19–20.
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2. Claims
The Annex suggests that claims should be located where the debtor is
located. 58 As a general rule, this makes sense, but it requires a bit of
unpacking and depends on the type of claim that we are talking about. The
overarching principle of universalism is that a creditor knows where a
debtor is located when they extend credit and can take that into account
when they loan. For most debt contracts, this rule works. Indeed, to the
extent that a pari pasu claim is involved, the creditor could presumably
have asserted that claim against the debtor wherever assets are located and a
foreign judgment would be recognized. The result is the same as treating
the claim as if it were located at the COMI. So far, the exercise of locating
claims is reasonably straightforward. For secured claims, however, the
property aspect of the transaction will often be governed by the location of
the collateral, not the debtor.59 Where priorities are involved as well, the
location of the debtor rule breaks down and the analysis becomes more
complicated. We will take these situations in order.
a. Secured Claims
Once an asset has been located, the inquiry becomes simple, up to a
point. Assets located in a particular jurisdiction are governed by the
property law and secured credit law of that jurisdiction. However,
bankruptcy law often alters the treatment of secured creditors, and thus one
must ask whether the bankruptcy law that governs the property rights of
secured parties is going to be the bankruptcy law of the jurisdiction where
the asset is located or the bankruptcy law of the jurisdiction where the
debtor is located. A territorialist would choose the former. A universalist,
the latter. A virtual territorialist would say that the main proceeding ought
to treat the assets located in a foreign jurisdiction in the same manner as
they would have been treated in a territorial case had one been opened.
58. Id. r. 9.
59. The bankruptcy treatment of the locally determined property right could, as a practical

matter, be handled under the bankruptcy law of the COMI or the jurisdiction where the property is
located. This is an important distinction. Whether the stay limits the rights of the secured creditor,
whether the property can be used or sold by the trustee, and the nature of adequate protection are
all bankruptcy questions, and determining the applicable bankruptcy law may be as important as
determining the applicable property law. In theory, this is one place where the modified
universalist and the universal proceduralist would appear to part ways. The modified universalist
would give universal effect to the bankruptcy law of the COMI. The universal proceduralist would
allow the local assets to be administered under local bankruptcy law (whether in a secondary or in
the main). As a practical matter, however, the difference may not be as great as it appears. The EU
Reg excludes most in rem rights from coverage by the choice of law rule in Article 4. EU
Insolvency Regulation, supra note 1, art. 4. The Legislative Guide advocates a broader approach
to lex fori, but as a practical matter, it is comity rather than choice of law that will determine
whether an ancillary or secondary court will acquiesce to the (foreign) main court’s assertion of
jurisdiction over local assets.
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This latter approach is synthetic, but the other approaches might give
rise to forum shopping by debtors for better bankruptcy treatment, or create
an incentive to open a secondary that might endanger cooperation and
coordination. The synthetic approach is followed by the Annex. Rule 15.1
states that “insolvency proceedings shall not affect the rights in rem of
creditors or third parties . . . in respect of . . . assets . . . which are situated
within the territory of another state at the time of the opening of
proceedings.”60 In other words, if a secondary is opened, then assets located
in that jurisdiction will be governed by the bankruptcy law of that
jurisdiction. Therefore, symmetry would require that, if no secondary is
opened, the main case should determine the treatment of the secured
creditor based on what would have happened had a secondary been
opened.61
b. Priority Claims
Jay Westbrook has written thoughtfully about the treatment of priority
claims in cross-border cases. He advocates an approach called “universal
priority.”62 Under that approach, the priority rules of the debtor’s COMI
would govern regardless of the location where the claim arose. The
difficulty with this approach is that some priorities are regulatory and local
in nature, such as employee priorities, or priorities linked to the local law of
fraud or local tort law. To apply foreign priorities might disturb the
incentives built into the local remedial scheme. As an alternative, wearing
his modified universalist hat, Westbrook suggests universal priority with
cross filing. In other words, the local priorities might be applied in the
ancillary, and then again in the main. This has the difficulty of potentially
proliferating priorities, and also granting a windfall to a creditor who might
earn a double priority. The virtual territorialist would instead situate the
contract claim based on ordinary choice-of-law principles, locating the site
of the contract, and granting the priority that would apply (if any) under
local law. Again, this is the approach followed by the ALI/III principles.
Principle 35 states that:
A claim that is governed by the law of a state other than that in which
insolvency proceedings are taking place should in principle have only the
priority it would have in a strictly territorial process conducted in the state

60. Global Rules, supra note 49, r. 15.1.
61. Here, the Annex deviates from the modified universalist approach. The modified

universalist would not do this. They would ask the ancillary to cooperate in administering secured
claims according to the bankruptcy law of the debtor’s COMI.
62. Westbrook, Universal Priorities, supra note 4.
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whose law governs the insolvency proceedings, and restricted to assets
located in that state.63

It is important to note, however, that this result is not mandated by the
Model Law or consistent with the Legislative Guide’s recommendations on
governing law.
c. Pari Passu Claims
For general unsecured claims, the modified universalist and the virtual
territorialist reach the same result. To the extent that the claim is a recourse
claim against the debtor, an unsecured creditor could pursue that claim in
any jurisdiction where the debtor had assets by domesticating the judgment
and seizing assets to the extent permitted by that jurisdiction’s laws. The
same would be true if a secondary were opened in that jurisdiction. Local
creditors might claim in the secondary, but foreign creditors as well could
claim through the foreign representative. The difference between the virtual
territorialist and the modified universalist disappears where pari passu
claims are involved, and the III/ALI principles recognize this through
Principle 34 which mandates recognition and allowance of claims across
jurisdictions.
One place where the Annex fails to achieve clarity is with regard to
bilateral contracts. Rule 19 of the Annex states that the law governing
bilateral contracts shall be the “jurisdiction of opening.” 64 This rule is
problematic, as the governing law may change depending on whether the
contract rights are being enforced in the “main” or the “secondary,” each of
which has its own “jurisdiction of opening.” This is precisely the confusion
that led to the dispute in Qimonda. 65 The modified universalist would
resolve this dispute by saying that the bankruptcy treatment of an executory
contract will be handled by the law applicable to the main case. The virtual
territorialist would choose instead the law of the jurisdiction to which the
contract has its greatest relation—the situs of the transaction. For what it’s
worth, in Qimonda the result of both inquiries would likely have been
Germany rather than the United States.66
The point here is, again, not to choose which result is right, but to
suggest that the exercise of choosing the applicable law is not futile.
However, where the two inquiries diverge, virtual territoriality would limit
the incentive to forum shop for the favorable rule.

63. Global Rules, supra note 49, r. 35.
64. Id. r. 19.
65. See Jaffé v. Samsung Elec. Co., Ltd. (In re Qimonda), 737 F.3d 14 (4th Cir. 2013); In re

Qimonda AG, 462 B.R. 165 (Bankr. E.D. Va. 2011).
66. See supra text accompanying note 49.
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d. Corporate Groups
A second place where territorialism reasserts itself, even for unsecured
non-priority claims is if the debtor has created foreign subsidiaries.
Subsidiaries limit the assets against which local creditors may claim. The
existence of territorial subsidiaries simplifies the choice of law inquiry in
some ways and complicates it in others. With regard to legal nonbankruptcy treatment and calculation of a hypothetical territorial
distribution, the existence of a subsidiary actually simplifies matters. Assets
and claims are more likely to be located in the same jurisdiction. Creditor
expectations may be linked more tightly to territorial assets. With regard to
bankruptcy treatment, this is a place where the gap between modified
universalism and virtual territoriality becomes quite wide. Corporate groups
pose a problem for the modified universalist, in that they undercut equality
of treatment, and lock in the asset/claim inequalities that pari passu
treatment washes away for a consolidated debtor. The universal
proceduralist would respect the corporate form and leave it at that. The
modified universalist would take a different approach depending on
whether the subsidiaries were truly operationally distinct or merely formal.
In the next section, I will explain why, as a practical matter, the divide may
not be as great as it seems, but for the moment, the difference seems quite
fundamental.
Corporate groups are not just a problem for equality of treatment. They
also complicate matters for centralized control. Officers and directors of
subsidiaries face a difficult question: should they answer to the corporate
parent and equity owner, or to local creditors (if the debtor is locally
insolvent)? These questions loom large for the modified universalist.
Should the interest of the group control the interest of the subsidiary? The
question is not complicated for the universal proceduralist. The duties of
directors and officers are determined by local law. The problem for the
universal proceduralist is whether centralized control and coordinated
governance is possible in the face of such conflicting duties.
But again, as I will explain in Part II, the difference may not be as great
as it seems. First, the clarity added by corporate groups may actually make
it easier to calculate a hypothetical territorial distribution, and hence a
baseline entitlement. This in turn will make it possible to distinguish the
territorial entitlement from the value that is created by coordinated
administration (and is a proper subject for bargaining). To the extent that
the value to the subsidiary (over and above the hypothetical territorial
distribution) can be quantified, this may actually help the directors explain
to local stakeholders and courts why it is the entity’s best interest to follow
the instructions of the corporate parent.
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D. ACTION ITEMS—CHOICE-OF-LAW IN CURRENT
INTERNATIONAL INSTRUMENTS
To the extent that it is deemed desirable to implement a choice-of-law
based approach to cross border cases as outlined above, it will be necessary
to make several adjustments to existing international instruments. The
Model Law does not discuss choice-of-law, and many civil law jurisdictions
that have adopted the Model Law might take the absence of authority as a
denial of the power to engage in a private international law inquiry. It might
be worthwhile for UNCITRAL to consider suggesting in its enactment
guide a provision empowering countries to engage in the sort of choice-oflaw inquiry described above where none exists under national law.
Similarly, Article 34 of the Legislative Guide calls for strict limitation to
the number of exceptions from the scope of bankruptcy law. 67 Thus, if
choice-of-law is to be considered for purposes of distribution to secured and
priority creditors, then it might be useful to add a subsection to Article 34 to
govern cross-border cases. Finally, to the extent that these rules for locating
assets and claims make sense, it might also make sense for UNCITRAL to
undertake a project that would encourage harmonization around these rules.
II. WHY BOTHER?
Locating claims and assets can be difficult. Asking courts to apply
foreign law can be confusing. Westbrook has argued that seeking to do so
will not increase fairness and may undercut the goal of coordinated
administration of cross border bankruptcy rather than furthering it.
Hopefully, the discussion above demonstrates that the task is not a fool’s
errand. The question remains: why bother? What is to be gained from the
effort to locate claims and assets for the purpose of distribution? In this
section, I will argue that the benefit of a virtual territorial approach is that
(1) it will facilitate rather than hinder cooperation by limiting incentives to
forum shop; (2) it will provide a global distributional baseline for
determining best interests (Pareto optimality); (3) it will provide a global
basis for distinguishing pre-bankruptcy entitlements from bankruptcycreated going concern value; and (4) it will mute the sovereignty objection
and thereby facilitate cooperation among courts.
Situating claims and assets is worth the trouble because it makes it
possible to calculate a hypothetical territorial liquidation that respects the
corporate form. This calculated hypothetical “local” distribution establishes
what a claimant would receive in the absence of a globally coordinated
administration. The amount that such a creditor would actually realize if
they resorted to local remedies is the baseline against which a proposed
67. UNCITRAL LEGISLATIVE GUIDE, supra note 5, art. 34.
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coordinated disposition can be judged. It also establishes the quantum of
firm value that is based on “entitlement,” and the benefits of coordinated
administration (or “transactional gain”) that is the proper subject of
bargaining.
A. THE ABSENCE OF GLOBAL CRAMDOWN
The generally accepted rationale for cross-border bankruptcy is that
coordinated governance of a multinational enterprise will maximize value
for stakeholders. 68 The greatest obstacles to value maximizing
restructurings are coordination problems and conflicts of interest. These
obstacles loom large in domestic cases, and even larger when one seeks to
coordinate the restructuring of a multinational enterprise. There is no
mechanism to bind (cramdown) dissenters across borders, and for that
reason most global reorganizations reach only financial creditors. Even
then, this coordination can only be achieved when the benefits of
coordination are very large. Therefore, the acid test of a global
restructuring regime is not the ability to gather assets, but the ability to
obtain recognition, across borders, of the automatic stay, and, even more
importantly, to bind a non-consenting claimant.
Comity and cooperation help in this regard, but, as has been discussed,
they require a local court to accept outcome differences that will often
implicate strongly held creditor interests and fundamental national policies.
The calculation of a hypothetical distribution in a territorial liquidation
provides the basis for a “justice” based claim to recognition, and undercuts
both the entitlement claims of local creditors and the sovereignty objection
of local courts.
B. GLOBAL BEST INTERESTS AND THE DISTRIBUTIONAL BASELINE
To confirm a Chapter 11 plan in the United States, one must satisfy the
so-called “best interests” test.69 Every creditor must receive at least what
they would have received in a hypothetical Chapter 7 liquidation. 70 In
cramdown, secured creditors are entitled to at least the liquidation value of
their collateral and unsecured creditors are entitled to their pro rata share of
the proceeds of the liquidated unencumbered assets before any junior
creditor can receive a distribution. 71 The condition is one of Pareto
optimality. It limits the cases where one can seek to reorganize, but it also
establishes the limit to one’s moral and legal entitlement to a firm’s value.

68.
69.
70.
71.

11 U.S.C. § 1501(a) (2012).
11 U.S.C. § 1129(a)(7).
11 U.S.C. § 1129(b)(2)(B)(ii).
11 U.S.C. § 1129(b).
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In a domestic bankruptcy, value above and beyond the liquidation value
is, in effect, created by the availability of a bankruptcy forum. While
creditors can force a liquidation using state law remedies, the ability to
preserve going concern value by reorganizing or conducting a going
concern sale is value created by federal bankruptcy law. 72 This same
distinction between liquidation-based entitlements and bankruptcy created
going concern value can be made with even more moral force in crossborder cases with regard to territorial entitlements. When a cross-border
enterprise fails, local creditors have the power to compel the liquidation of
local assets, but not more. The cross-border bankruptcy architecture created
by the Model Law, EU Reg and other international instruments is what
creates the possibility of rescue or coordinated liquidation.
This recognition of the limits of territorial entitlement goes a long way
toward minimizing the practical difference between the universal
proceduralist and the modified universalist. The modified universalist fears
that recognition of local entitlements will give local creditors a veto over
the treatment of local assets, or that local asset inequalities will hamstring
consensus on a coordinated disposition. This may be true in cases where the
benefits of coordination are small, but in such cases coordinated
administration may not actually be worth the trouble. The cases where
coordinated administration is important are the ones where the firm’s going
concern increment exceeds the costs of coordination.
The cost of territorialism is that this increment of value will be lost
because of the problem of territorial holdouts. The cost of modified
universalism is that this value may also be lost if secondaries must be
opened and outcome differences cause ancillary courts to resist or cooperate
only after a considerable fight. Unfortunately, neither cramdown nor Pareto
optimality are enshrined in the cross-border architecture. Local liquidation
value is not stated as a baseline entitlement, and there has not been a
mechanism, until now, to impose this limit on a non-consenting local
creditor.
The genius of the proposed amendments to the EU Reg is that the
combined effect of the undertaking contemplated by Article 18(1), and the
discretion granted to the local court by Article 29a(2) to decline to open a
secondary is to provide just such a mechanism for binding non-consenting
foreign creditors to decisions made in the main case. The prerequisite is
compliance with the global best interests standard described above.
This Pareto optimality condition stands in sharp contrast to the “rough
wash” in return for “transactional gain” rationale for comity in cross-border
72. Melissa Jacoby and I have made this point in a more detailed and systematic fashion
elsewhere. Melissa B. Jacoby & Edward J. Janger, Ice Cube Bonds: Allocating the Price of
Process in Chapter 11 Bankruptcy Cases, 123 YALE L.J. 862, 925 (2014).
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cases. The modified universalist instead turns to Kaldor-Hicks based
efficiency claims, and these are hard sells when the institutions for
enforcement are weak, as they are in the cross-border context. 73 The
concept of the hypothetical territorial liquidation, offered by the virtual
territorialist, offers a way to render the cross-border apparatus consistent
with the usual bankruptcy criterion of “best interests.”74 This is particularly
important where the court at the debtor’s COMI must obtain cooperation
through persuasion rather than command.
C. THE PRACTICAL POLITICAL EFFECTS OF A GLOBAL BEST
INTERESTS TEST
To make the point of the preceding section more concrete, creditors
often base their objections to reorganization on a supposed legal
entitlement, without realizing that legal entitlements have different practical
values in different contexts. This point is most easily demonstrated in
connection with a secured creditor who claims ownership of collateral and
objects to any disposition that she does not approve. As a practical matter,
her security interest may have a variety of values depending on the manner
of disposition. As a legal matter, in a cross-border case, a secured creditor
only has the power to insist on a territorial foreclosure under the procedures
of local law. An unsecured creditor only has the power to levy on assets and
sell them on the courthouse steps. It may be possible to obtain a higher
value for these assets if sold as a group, or if not sold at all, but this is not
necessarily value that the creditor has the power or right to realize.
One does not want purely theoretical legal entitlements to stand in the
way of a cooperative coordinated solution that would grant them a greater
actual distribution. The hypothetical territorial liquidation baseline gives the
debtor in the main case the ability to move past rough wash to transactional
gain in the individual case. The administrator can call the objector’s bluff
and say, “This is what you’d get if we liquidated. We’re offering you at
least that much.”
Where courts are involved, the ability to calculate a hypothetical
territorial liquidation also makes it possible to decide whether it is in the
best interests of the estate to open a secondary case, and to decide whether
the debtor’s proposed disposition of the estate complies with the
undertaking described in proposed Article 18(1) of the EU Reg. Under the
Model Law knowing the hypothetical territorial distribution would allow an

73. The condition of Pareto optimality requires that everyone be made better off, while the
Kaldor-Hicks efficiency criterion requires only that society as a whole be made better off, even if
some members of society are made worse off.
74. See Edward J. Janger, Virtual Territoriality, 48 COLUM. J. TRANSNAT’L L. 401 (2010).
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ancillary court to determine whether creditors’ expectations are being
sufficiently protected.
Once a distributional baseline has been calculated, however, it is
possible to distinguish claims of entitlement based on ownership of or
control over a portion of the estate from negotiations over reorganization
value (that only exists as a result of the ability to arrange a coordinated
cross-border disposition of those assets).
D. FORUM SHOPPING
In addition to establishing a distributional baseline, granting the main
proceeding the power to offer foreign creditors at least their hypothetical
territorial distribution reduces the stakes associated with forum choice and
the incentive to open secondaries. Therefore, to the extent that debtors still
engage in forum shopping, it is more likely to be based on the efficiency of
a nation’s bankruptcy statute and the expertise of a nation’s bankruptcy
courts than it is to be based on strategic gaming. Finally, to the extent that it
is necessary to open a secondary or ancillary proceeding, the incentive will
derive from the needs of estate administration rather than attempts to
capitalize on priorities or creditor rights available in the secondary
jurisdiction.
E. RESPECTING NATIONAL POLICY CHOICES
Differences among bankruptcy laws exist for a reason. Bankruptcy law
allocates the cost of business failure among various constituencies, and
different countries take different views of how these losses should be
allocated. Some countries think it is essential to fully protect employees.
Others care deeply about fraud victims, tax claimants, tort claimants, and so
on. The relative priority positions are different, but not necessarily
idiosyncratic. They have expressive content, and they also reflect a balance
that is dependent on rights and entitlements that may exist elsewhere in the
legal system. Similarly, governance rights are allocated differently in
different systems. Some bankruptcy cases are run for the benefit of
shareholders, some unsecured creditors, some secured creditors, etc. Again,
this allocation of governance rights is likely to be considered, and may be
balanced against other policy choices contained in the nation’s business
laws. Allowing the main court to respect the distributional baseline
described above also carries with it a respect of the policy choices made by
other countries.
F. CORPORATE GROUPS AND THE CORPORATE FORM
The concept of global best interests based on a hypothetical territorial
distribution also provides a way for cross-border bankruptcy to manage and
address the problem of corporate groups. It both limits the effects of asset
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inequality and limits the scope of conflicting duties faced by directors of
territorial subsidiaries.
1. Equality of Treatment
Indeed, Collins & Aikman was a group case, and the promised territorial
distributions in that case were based on the existence of subsidiaries in the
relevant countries. By locating claims and assets, and indeed subsidiaries, it
was possible to centrally administer a case at the debtor’s COMI while
respecting the corporate form. 75
One concern about the virtual territoriality/synthetic secondary
approach raised by Westbrook and also by Irit Mevorach is that recognition
of the corporate form with regard to assets and claims may elevate form
over substance for many firms that are functionally and operationally
centralized at the group-COMI. 76 Indeed, many groups manage cash
centrally, and Westbrook has described territoriality, in such situations, as
creating a sort of “asset roulette.”77 Using a “territorial liquidation” standard
as the baseline for entitlement considerably limits the extent to which this
will be a problem. A territorial claimant asserting local priority or security
would bear the burden of establishing that the particular asset would be
available for liquidation in the territorial case. This would considerably
reduce the size of such entitlements, and hence, the bargaining leverage of
the claimants against the subsidiary.
2. Governance: Clarifying Directors’ Duties in Reorganization
Cases
Another problem that has bedeviled cross-border bankruptcy cases is
that where a firm organizes through territorial subsidiaries, the fiduciary
duties of the directors, and potential obligations for wrongful trading may
demand that they open a secondary case, while they may receive
instructions from the corporate parent not to do so, and instead to cooperate
with the global case. Again, if one can calculate a hypothetical territorial
distribution, and promise to honor that distribution and/or share a portion of
the reorganization value, then the local directors can justify their decision to
follow instructions emanating from the main case by stating that it is
maximizing value for the local claimants against the local subsidiary.

75. See text accompanying note 16 supra.
76. Jay Lawrence Westbrook, Breaking Away: Local Priorities and Foreign Assets, 46 TEX.

INT’L L.J. 601, 606–09 (2011); Irit Mevorach, Cross-Border Insolvency of Enterprise Groups: The
Choice of Law Challenge, 9 BROOK. J. CORP. FIN. & COM. L. 226, 232–34 (2014).
77. Symposium, International Insolvency Symposium: The Priority Dilemma, 46 TEX. INT’L
L.J. 437 (2011) (quoting Professor Westbrook’s spoken remarks).
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CONCLUSION
In sum, the goal of this essay has been twofold. First, I seek to establish
that it is practically possible within a centrally administered case to
calculate a hypothetical territorial distribution that can be used to establish a
distributional baseline for claimants across jurisdictions. Second, I argue
that this hypothetical territorial distribution, based on a choice-of-law
approach, should form the basis for establishing the Pareto optimality of
distributions in a coordinated administration. This ability to distinguish
local liquidation value from going concern value will allow the debtor to
quantify the transactional gain associated with cross-border cooperation,
and further to quantify the transactional gain obtained by each claimant.
This ability to distinguish claims based on entitlement from claims that seek
to reallocate reorganization surplus will reduce the cost of comity, as
differences of outcome should disappear as a political and moral
consideration
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BEYOND CARVE-OUTS AND TOWARD
RELIANCE: A NORMATIVE FRAMEWORK
FOR CROSS-BORDER INSOLVENCY CHOICE
OF LAW
John A. E. Pottow*
The title of this Article purports to develop a normative framework for
cross-border insolvency choice of law. That can be a task of varying scope,
so at the outset any pretense of ambition for a wholly new choice of law
model should be dispelled. Indeed, at the most generalized level,
bankruptcy choice of law theory has already been fully ventilated in the
well-rehearsed universalism versus territorialism debates.1 And it has been
settled. The universalists, at least as a normative matter, appear to have
won: choice of law, as it is increasingly accepted, should be determined by
the debtor’s center of main interests (COMI). 2 But no sooner did the
universalists claim theoretical superiority than did they bow to concessions
animated by such pragmatic concerns as reality, begetting the nowdominant paradigm of modified universalism.3 One could argue this raises a
nomenclature question: is “modified universalism” an independent
normative theory for choice of insolvency law in cross-border proceedings
or is it merely a pragmatic gloss put on the universalist theory, which
retains the normative theoretical core?4 For purposes of this Article, I prefer
to cast modified universalism as its own normative theory. Modified
* © John A. E. Pottow, John Philip Dawson Collegiate Professor of Law, University of Michigan

Law School, 2014. Thanks to all participants at the symposium for comments and especially Pete
Osornio (Michigan J.D. Class of 2014) for research help. Ted Janger, the Center for the Study of
Business Law and Regulation at Brooklyn Law School, and the International Insolvency Institute
all get credit for the wisdom of the need for this symposium.
1. E.g., Lynn M. LoPucki, The Case for Cooperative Territoriality in International
Bankruptcy, 98 MICH. L. REV. 2216 (2000); Jay Lawrence Westbrook, Theory and Pragmatism in
Global Insolvencies: Choice of Law and Choice of Forum, 65 AM. BANKR. L.J. 457 (1991)
[hereinafter Westbrook, Theory and Pragmatism].
2. See U.N. COMM. ON INT’L TRADE LAW, MODEL LAW ON CROSS-BORDER INSOLVENCY
WITH GUIDE TO ENACTMENT AND INTERPRETATION, U.N. Sales No. E.99.V.3 (1997) [hereinafter
UNCITRAL MODEL LAW]; Council Regulation 1346/2000, On Insolvency Proceedings, art. 12,
2000 O.J. (L 160) 1 (EC) [hereinafter EU Insolvency Regulation].
3. See John A. E. Pottow, Procedural Incrementalism: A Model for International Bankruptcy,
45 VA. J. INT’L L. 935, 952 (2005) [hereinafter Pottow, Procedural Incrementalism]. Although as
others well note, universalism, “modified” enough, can dissolve into territorialism. Charles W.
Mooney, Jr., Harmonizing Choice-of-Law Rules for International Insolvency Cases: Virtual
Territoriality, Virtual Universalism, and the Problem of Local Interests, 9 BROOK. J. CORP. FIN.
& COM. L. 120, 132–35 (2014); see also Edward J. Janger, Silos: Establishing the Distributional
Baseline in Cross-Border Bankruptcies, 9 BROOK. J. CORP. FIN. & COM. L. 180, 189 (2014)
(noting that the EU proposals turn “modified universalism on its head by validating a virtual
territorial approach to distribution”) [hereinafter Janger, Silos]; Edward J. Janger, Virtual
Territoriality, 48 COLUM. J. TRANSNAT’L L. 401, 418 (2010) [hereinafter Janger, Virtual
Territoriality].
4. See generally Pottow, Procedural Incrementalism, supra note 3, at 952–53 (discussing
modified universalism’s outgrowth from universalism).
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universalism is more specifically a second-order choice of law theory. It
argues that the theoretical purity of universalism is desirable as a first-order
matter, but because that purity is not yet attainable and because incremental
advancement toward universalism is preferable to failed swings for the
fences,5 a second-order approach is warranted. This second-order theory is
mindful of pragmatic constraints and counsels that it is normatively
desirable to “modify” universalism with some territorialist concessions. 6
Thus, non-trivial accommodation of local law not only can but also should
be tolerated in cross-border insolvency proceedings.7
Viewed in this manner, modified universalism is a form of
incrementalism, a thus-far successful approach to cross-border insolvency
reform. As deployed in the UNCITRAL Model Law,8 chapter 15 of the U.S.
Bankruptcy Code, 9 and to a large degree the EU Insolvency
Regulation, 10 modified universalism is more specifically an instance of
procedural incrementalism, a form of incrementalism that moves for
gradually increasing subjugation of sovereignty on seemingly less
threatening, procedural matters as a form of acclimation to the imposition
of foreign law upon (or at least foreign court control over) domestic
insolvency proceedings.11 As operationalized, the modified universalism of
these current regimes finds doctrinal outlet in a presumptive universalist
choice of law rule—COMI lex fori concursus—but which backtracks with a
series of carve-outs under which local insolvency law can apply in nonCOMI states.12 We can thus fairly characterize the present state of affairs
even more specifically as a carve-out-based regime of modified
universalism.
If this assessment is correct, that modified universalism—the stipulated
normatively superior (at present) framework for cross-border insolvency—
pursues an incremental trajectory, then the question naturally arises: what is
the next stage along this uncharted but dimly perceptible path toward fuller
and complete universalism? Specifically, which carve-outs are ready for
retirement to yield to COMI-state law? The question is not merely one of
academic interest. UNCITRAL’s Working Group V has put the issue
squarely in the crosshairs by seeking input for reforms from scholars and
practitioners alike 13 with particular focus on choice of law issues
5. See id.
6. See, e.g., Jay Lawrence Westbrook, A Global Solution to Multinational Default, 98 MICH.

L. REV. 2276 (2000).
7. See, e.g., UNCITRAL MODEL LAW, supra note 2, art. 28.
8. UNCITRAL MODEL LAW, supra note 2.
9. 11 U.S.C. §§ 1501 et seq (2012).
10. EU Insolvency Regulation, supra note 2.
11. See Pottow, Procedural Incrementalism, supra note 3, at 952.
12. See EU Insolvency Regulation, supra note 2; 11 U.S.C. § 1501; UNCITRAL MODEL LAW,
supra note 2.
13. U.N. Comm. on Int’l Trade Law, Working Group V (Insolvency Law), Rep. on its 45th
Sess., Apr. 21–25, 2014, U.N. Doc. A/CN.9/803 (May 6, 2014).
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(recognizing that as just mentioned, at a grander level the universalismterritorialism debate is already one about choice of law).14
The purpose of this Article is two-fold. First, this Article seeks to
address the third-order choice of law considerations under present debate in
answering the question of what’s next. That is, accepting universalism as a
first-order normative theory, and then accepting modified universalism as a
second-order normative theory, how might we theoretically anchor—as a
matter of normative analysis—the best way to take the next step in
reforming a carve-out-based choice of law regime? Rather than rely upon
serendipitous fits and starts, which seem to drive the field to a certain extent
in directing the vector of carve-out reform, this Article proposes a
framework based on actual, defensive litigant reliance as the third-order
theoretical principle to guide the doctrinal development within modified
universalism. Second, this Article tries to flesh out some choice of law rules
that might flow from, or at the very least be consistent with, such a reliancebased normative framework. Because the prescriptive/evaluative aspect of
this Article builds upon current efforts, however, it is first necessary to
review the bidding of where cross-border insolvency reform has moved on
choice of law. This Article thus divides into these three parts—reviewing
the bidding, explaining the suggested framework, and assessing the current
proposals —and unfolds accordingly (with one interlude). The reader
should be forewarned before proceeding: we are deeply inside baseball
here. This is a technical paper for experts; it assumes substantial familiarity
with the subject matter of cross-border insolvency. You have been warned.
I.

REVIEWING THE BIDDING: CURRENT CROSS-BORDER
INSOLVENCY CHOICE OF LAW DEVELOPMENTS

Modified universalism makes “give-backs” to territorialists in order to
garner broader acceptance of projects like the EU Insolvency Regulation
and UNCITRAL Model Law. There are two broad mechanisms through
which these territorialist give-backs manifest themselves: choice of law
carve-outs and secondary proceedings. (Technically, as the unassailable Ian
Fletcher points out,15 the former mechanism—choice of law carve-outs—
can actually divide into two analytically distinct subsets: restriction on the
scope of lex fori concursus, 16 and explicit selection of non-lex fori

14. Pottow, Procedural Incrementalism, supra note 3, at 944 (“In a critical respect, the
‘problem’ of transnational insolvencies, at least at one level, might be nothing more than an
admittedly challenging choice of law issue: whose (policy-rich) laws of distribution, priority, and
avoidance should govern the insolvency of the multi-jurisdiction debtor?” ).
15. BOB WESSELS & IAN F. FLETCHER, AM. LAW INST., Global Rules on Conflict-of-Laws
Matters in Insolvency Cases, in TRANSNATIONAL INSOLVENCY: GLOBAL PRINCIPLES FOR
COOPERATION IN INTERNATIONAL INSOLVENCY CASES ann. at 200, 252–53 (2012), available at
http://www.iiiglobal.org/component/jdownloads/finish/557/5932.htm [hereinafter GP Annex].
16. E.g., EU Insolvency Regulation, supra note 2, art. 6.
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concursus for specific litigation matters, such as lex laboris. 17 While
conceptually discrete, however, these are both carve-outs from the
presumptive choice of law rule of lex fori concursus.) Let us first turn to the
latter territorialist mechanism of lex fori concursus disapplication—
secondary proceedings—in reviewing the current proposals to reform the
EU Insolvency Regulation (and cognate innovations) from a modified
universalist’s perspective.
A. SECONDARY PROCEEDINGS: A NECESSARY EVIL
Secondary proceedings, by contrast to the subject-specific choice of law
exclusion of a carve-out, are wholesale vetoes of the COMI lex fori
concursus, deploying what perhaps should be considered lex secondus.
More precisely, secondary proceedings allow application of a different
forum’s lex fori concursus upon the opening of the secondary proceeding in
the new forum. While commentators, and not without reason, have
characterized these secondary proceedings as enabling a local creditor veto
over COMI law, blackmail, etc., 18 secondary proceedings can also be
properly conceived, and perhaps even better conceived, as choice of law
carve-outs writ large (albeit contingent). That is, when (but only when) the
contingency arises that a local creditor possessing claims under local law
chooses to open a secondary proceeding, then (but only then) the COMI
state insolvency law will be presumptively displaced in favor of the local
state’s insolvency law: lex secondus. 19 (Chapter 15 allows parallel
proceedings under sections 1528–29, which are a looser form of secondary
proceedings but have the same flavor of allowing for the primacy of local
law, albeit in a territorially limited matter.)20
From a normative perspective, secondary proceedings present
something of an embarrassment to universalists. As I have argued
elsewhere, however, secondaries are a necessary evil: a pit stop on the road
17. Id. art. 10.
18. Janger, Silos, supra note 3, at 182 (describing secondary proceedings as the “functional

territorial [equivalent of] blackmail”).
19. Yes, I know, I am conflating choice of forum with choice of law. Jay Westbrook has
already admonished us to keep the two distinct, see Westbrook, Theory and Pragmatism, supra
note 1, at 461 (“[T]here is a difference between choice of forum, the explicit focus of the
universalist rule, and choice of law, a result of universalism often implicitly assumed.”), and he is
right, but as I have also already admonished, choice of forum can have, at times, important and
even dispositive effects on choice of law. See John A. E. Pottow, The Maxwell Case, in
BANKRUPTCY LAW STORIES 222, 229 (Robert K. Rasmussen ed., 2007). Furthermore, local
insolvency law can choose foreign law (including COMI law) on a transaction-by-transaction
basis, as was indeed the implication of Maxwell. In re Maxwell Commc’n Corp. plc by Homan, 93
F.3d 1036 (2d Cir. 1996).
20. 11 U.S.C. § 1528 (2012) (“The effects of such case shall be restricted to the assets of the
debtor that are within the territorial jurisdiction of the United States . . . .”); 11 U.S.C. §
1529(2)(B) (“[I]f such foreign proceeding is a foreign main proceeding, the stay and suspension
referred to in section 1520(a) shall be modified or terminated if inconsistent with the relief granted
in the United States.”).
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toward universalism that was required to secure the buy-in of skeptical
states. 21 For the modified universalist, secondary proceedings should be
tolerated, but they should be slowly, in successive waves of reform,
restricted in scope.22
As a self-described universalist, I may have surprised some in seeming
not just to apologize for but to applaud secondary proceedings.
Specifically, I have endorsed the use of so-called “synthetic secondary
proceedings” to treat foreign creditor priority claims in the COMI forum “as
if” (to use Bob Wessel’s terminology)23 secondary proceedings have been
opened. 24 There are reasons for this seeming capitulation. Synthetic
secondaries are welcome in my view because they both reduce the valuegobbling transaction costs of local proceedings and cabin the scope and
incidence (by pre-emption) of true secondary proceedings. With increasing
disuse of true secondaries will likely come increasing acceptance of COMIstate law more generally, and so synthetic secondaries are a territorialist
step backward for a universalist leap forward. 25 Ted Janger calls these
proceedings an application of “virtual territoriality” 26 and others have
offered the even more evocative label of “virtual contractual secondary
proceedings.”27 Although we vary in our enthusiasm, we all arrive at the
same place: all agree that synthetic secondaries are better than full
secondaries (three cheers for the Collins & Aikman case, and more for
Nortel),28 but even better would be no secondaries at all.

21. John A. E. Pottow, A New Role for Secondary Proceedings in International Bankruptcies,
46 TEX. INT’L L.J. 579, 584 (2011) [hereinafter Pottow, Secondary Proceedings] (“In sum, the
most accurate understanding (from the normative perspective of a universalist) of secondary
proceedings is that they are a necessary evil. They are required to dampen territorialist and
competitive impulses.”).
22. Id. at 589 (declaring that future reform efforts should limit the scope of secondary
proceedings to real property disputes, disputes where local judicial authority is needed to exercise
equitable or other non-monetary bankruptcy-related relief, and other extraordinary circumstances
pursuant to some safety valve escape clause).
23. Bob Wessels, Contracting Out of Secondary Insolvency Proceedings: The Main
Liquidator’s Undertaking in the Meaning of Article 18 in the Proposal to Amend the EU
Insolvency Regulation, 9 BROOK. J. CORP. FIN. & COM. L. 63, 76 (2014).
24. Pottow, Secondary Proceedings, supra note 21, at 584 (“In other words, all that is
advocated is a centripedal push of the activity of putative secondary proceedings to resolution in
the COMI, without necessary change in actual outcome.”).
25. Aggressive universalist that I am, even I allow for secondary proceedings for certain
matters such as in rem real property disputes, equitable proceedings under local law, etc. Id.
26. Janger, Virtual Territoriality, supra note 3.
27. Michael Menjucq & Reinhard Dammann, Regulation No. 1346/2000 on Insolvency
Proceedings: Facing the Companies Group Phenomenon, 9 BUS. L. INT’L. 145, 154 (2008) (using
the phrase “virtual contractual secondary proceedings” to describe the practice of providing
creditors the same treatment as if secondary proceedings had been opened).
28. Re Collins & Aikman Europe SA, [2006] EWHC (Ch) 1343; Re Nortel Networks SA &
ORS, [2009] EWHC (Ch) 206.
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B. SECONDARY PROCEEDINGS: DOUBLING DOWN ON EVIL?
Taking secondary proceedings as here for now, the current wave of EU
reform—the proposals to amend the Regulation (ping-ponging back and
forth between the EU Commission, Council, and Parliament) 29 —builds
upon the assumption these proceedings will remain part of the procedural
landscape for some time. The amendments, however, seek to “drastically”
change the way secondary proceedings are to be used,30 but in a way that
might give a universalist heartburn, namely, by expanding their incidence.
Initially, this sounds like bad news for the modified universalist, but upon
reflection the expansion as proposed should be encouraged. First,
expanding the use of secondaries to non-liquidation purposes means that if
the (normatively regrettable) local law veto is exercised, it at least need not
lead to the winding up of the multinational subsidiary.31 Second, and more
importantly, the expansion of the powers of the primary liquidator
(insolvency representative) strengthens the notion of what I have called
“jurisdictional hierarchy,” by expressly increasing the domains in which the
COMI officer has dominance over the secondary proceeding officers,
especially in corporate group proceedings.32 For example, the first right to
propose a group-wide plan of reorganization vested in the COMI officer
mirrors the U.S. chapter 11 concept of exclusivity that is specifically
designed to empower debtors-in-possession in the domestic reorganization
context.33 Third, and perhaps most exciting from a theoretical perspective,
the recitals from the EU amendments contain all sorts of language (albeit in
the maddening, compromise-laden generalities that constitute legal Eurospeak) that recognize the ugly side of secondary proceedings. Thus, while
there is still some encomium about the grand importance of protecting local
creditors, there is also candid assessment that secondary proceedings can
“hamper” reorganizations.34

29. See Proposal for a Regulation of the European Parliament and of the Council Amending
Council Regulation (EC) No 1346/2000 on Insolvency Proceedings, COM (2012) 744 final (Dec.
12, 2012) [hereinafter Proposal]; Draft Report on the Proposal for a Regulation of the European
Parliament and of the Council Amending Council Regulation (EC) No 1346/2000 on Insolvency
Proceedings, COM (2012) 0744 (Dec. 20, 2012) (Parliament Draft Report).
30. Wessels, supra note 23, at 87.
31. Proposal, supra note 29, para. 5 (“[T]he requirement that secondary proceedings must be
winding-up proceedings should be abolished.”).
32. Pottow, Secondary Proceedings, supra note 21, at 583.
33. Proposal, supra note 29, para. 45, art. 42(d)(1)(c) (empowering the liquidator with the
right “to propose a rescue plan . . . for all or some members of the group for which insolvency
proceedings have been opened and to introduce it into any of the proceedings opened with respect
to another member of the same group”); 11 U.S.C. § 1121(b) (2012) (“Except as otherwise
provided in this section, only the debtor may file a plan until after 120 days after the date of the
order for relief under this chapter.”).
34. Proposal, supra note 29, para. 12, recital 19(a) (noting that the opening of secondary
proceedings can “hamper the efficient administration of the estate”).
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C. SUMMARY: DUBIOUS REFORM IN SEARCH OF A NORMATIVE
ANCHOR
Assessing the direction of the circulating EU amendments from a
modified universalist perspective leads to a middling but passing grade
regarding the change in the role of secondary proceedings. True, the recitals
starting to call out the potential evils of secondaries are a step in the right
direction, but some disappointments remain. At the most basic level,
secondaries persist as an instantiation of choice of law veto. Additionally,
and perhaps more importantly, there does not seem to be serious movement
in the choice of law provisions; none of the amendments confronts the issue
of the carve-outs from lex fori concursus. And most troublingly from the
vantage of this Article’s ambitions, there is no apparent normative compass
guiding these reforms. That is, for synthetic secondaries, the report simply
recognizes generalized feedback from respondents to questionnaires
expressing “dissatisfaction” with secondary proceedings; 35 it cites the
success of Collins & Aikman as a workaround,36 but then shies away from
striking a new path guided by a strong normative vision. Rather, the
amendments seem to have restricted their changes to secondary proceedings
(and other choice of law provisions) to the level of housekeeping: necessary
and deft cleanups, to be sure, but nothing moving the ball forward in any
significantly normative way. 37 This restricted scope is perhaps not
surprising given the touchiness with which choice of law gets treated in
insolvency. Consider the voluminous Legislative Guide (LG) propounded
by UNCITRAL.38 While generally not bashful about offering prescriptive
recommendations for domestic insolvency laws for countries seeking to
update their regimes (including such micromanagement as spelling out
super-majoritarian voting rules in reorganization proceedings), 39 the LG
does not touch choice of law with a ten-foot pole, other than meekly
suggesting that if countries want to persist in having priority payment
provisions for preferred creditors in local law, they should minimize those
unwelcome attributes of a bankruptcy law regime.40

35. Id. at 4 (noting that “half of the respondents were dissatisfied with the coordination
between main and secondary proceedings.”).
36. Id. at 7.
37. I know, housekeeping was essentially the scope of its mandate, id. at 3 (noting that, after
consultation with stakeholders and receipt of results of studies, improving efficiency was the
primary objective of the revision of the Insolvency Regulation), so I’m not blaming the
technocrats here—in fact, I think they did a great technocratic job. Ten points for Ravenclaw.
38. U.N. COMM’N ON INT’L TRADE LAW, UNCITRAL LEGISLATIVE GUIDE ON INSOLVENCY
LAW, U.N. Sales No. E.05.V.10 (2005) [hereinafter UNCITRAL LEGISLATIVE GUIDE].
39. Id. recs. 145–151.
40. Id. rec. 187 (“The insolvency law should minimize the priorities accorded to unsecured
claims.”). I would translate this into more direct speech thus: “We all know they’re just gravy
trains for favored local lobbies, so if you have no shame and include them in your bankruptcy
laws, at least be discreet about it and don’t do it too much.”
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D. FUMBLING TOWARD NORMATIVITY: THE GLOBAL PRINCIPLES
ANNEX
All of this discussion should lead the knowledgeable reader to want to
explore the Global Principles Annex (GP Annex), with its comparatively
ambitious agenda for a choice of law regime to supplement the EU
Insolvency Regulation. 41 There, carve-outs abound as the modified
universalist approach to choice of law.42 The GP Annex is certainly a bold
innovation, but at the same time it too is unnecessarily timid in its embrace
of modified universalism. That is, by its own terms, it worries that perhaps
the provisions of EU Insolvency Regulation, and certainly the choice of law
suggestions in the LG, are too universalist for international rollout, having
too few carve-outs from COMI insolvency law for the Reporters’ comfort.43
In that sense, the GP Annex is a theoretical step backward.44 Indeed, this
reveals the greatest risk with an incrementalist reform system (procedural or
otherwise). The glass half full narrative is that modest reforms will tear
down sovereign mistrust and participant-actors’ skepticism of the evils of
applying foreign insolvency law. The half empty narrative, however, is that
these modest reforms will get readily enacted with self-congratulatory backslapping but then stall without further progress when the truly difficult
sovereignty concessions have to be made (e.g., selection of priority and
distribution rules).45 Worse, “critical carve-out mass” might be reached that
encourages protectionist-minded lobbyists to seek to add their own carveouts into the mix, resulting in rent-seeking chaos and the loss of any
universalist core.46
Viewed from the half empty perspective, it is easy to dismiss the GP
Annex as “just a bunch of carve-outs” and bemoan its increased carve-out
usage when compared with other instruments. But that would be a mistake.
Carefully analyzed, the carve-outs have a common normative thread.
Indeed, the painstakingly crafted Comments and Reporters’ Notes to each
41. GP Annex, supra note 15, Statement of the Reporters.
42. E.g., id. r. 19–21 cmt. (“Based on perceived impressions of the importance of certain social

policies and on several high-profile court cases, the Reporters believe that a [carve-out] rule of
global application should be proposed with regard to current contracts of employment in case of
the insolvency of the employer.”).
43. Id. Statement of the Reporters (“With respect, the Reporters consider that so limited a
range of exceptions to the dominant role of the lex concursus is unlikely to prove commercially
convenient or acceptable to the majority of parties engaged in international trade and business,
given the present stage of uneven development of national laws governing such sensitive matters
as security interests, set-off, and transaction avoidance.”).
44. Of course, the Reporters will fairly retort that they score a huge victory in scope—the
intended reach of the GP Annex is to be universal, not just European—and so it can be argued that
with wider scope and exposure to more diverse legal systems comes a necessary reduction in
ambition regarding acceptance of universalist choice of law principles.
45. See Pottow, Procedural Incrementalism, supra note 3, at 1012 (“[I]t might well be that as
the cession of sovereignty gets increasingly painful, states will reach a balking point.”).
46. As an example, see The Innovation Act, H.R. 3309, 113th Cong. § 6(d) (2013), enacted as
11 U.S.C. § 365(n).
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Rule in the GP Annex demonstrate that the drafters were trying to anchor
each carve-out in a justified principle of insolvency or commercial law
policy.47 The proposal of this Article is to draw that common normative
thread out into the open and propose a unifying theme. Thus, this Article
contends that the better approach is to use this normative vision to guide
from the top-down an analysis of which, if any, carve-outs should exist
from a strong lex fori concursus rule in a modified universalist regime,
rather than justify which, if any, current carve-outs are theoretically
defensible from a bottoms-up, issue-by-issue approach.48
II. PROPOSED NORMATIVE FOCUS: PROTECTING
DEFENSIVE RELIANCE INTERESTS.
As a clarifying reminder, the normative focus proposed in this next
section presupposes a modified universalist insolvency regime. That is, the
most top-level normative framework is stipulated to be universalism; the
transactional gains and operational simplicity are taken as givens in need of
no further theoretical defense.49 But the modified universalist system allows
clawback from this ideal, and as currently operationalized, that clawback is
by way of carve-outs. Thus, the “lower-level” focus of this normative
discussion is how best to design and identify the appropriate carve-outs.
A. FIRST PRINCIPLES: PARTY RELIANCE
As a starting point, then, we might blend the normative into the
descriptive and examine the current carve-outs of the status quo (at least the
status quo of current reform proposals). Looking at Rules 15 through 23 of
the GP Annex that permit carve-outs to the lex fori concursus, such as “in
rem” (security); 50 labor contracts; 51 set-off defenses; 52 and voidable
transactions, 53 it is submitted that a common theme of reliance can be
divined. For example, the avoidance carve-outs protect the party accused of
a voidable transaction’s defense to avoidance available under local law.54
The presumed reliance of a local worker to the protections accorded under
domestic insolvency law is similarly vindicated.55 Broadening the focus of
reliance to ex ante business expectations, it can also be argued (at least
plausibly) that secured lenders equally rely upon the insolvency protections
47. GP Annex, supra note 15, cmts. passim.
48. The GP Annex takes a bottoms-up approach under this taxonomy.
49. See, e.g., Westbrook, Theory and Pragmatism, supra note 1, at 466; Lucian Arye Bebchuk

& Andrew T. Guzman, An Economic Analysis of Transnational Bankruptcies, 42 J.L. & ECON.
775 (1999).
50. GP Annex, supra note 15, r. 15.
51. Id. r. 20.
52. Id. r. 17.
53. Id. r. 22.
54. Id.
55. Id. r. 20.
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of transaction-state law regarding rights upon default.56 Thus, the carve-outs
from strict application of lex fori concursus can each, to a greater or lesser
extent, be justified as protecting this “local law reliance interest.” This
should not be a provocative position; the Reporters themselves frequently
cite reliance interests in their commentary.57
Accordingly, I propose that rather than have a reliance tail wagging the
choice of law carve-out dog, we should promote reliance to the status of
dog proper: reliance should become the necessary and (nearly) exclusive
justification for a choice of law carve-out. That is, a more theoretically pure
approach to insolvency choice of law would be to have a global rule that
whenever a party to a transaction actually and reasonably relies upon the
provisions of domestic insolvency law, that substantive law should govern
resolution of an insolvency-related dispute. That pure a rule, however, is
unlikely to come about. Even setting aside administrability concerns for
present discussion, such a party-focused rule would be a radical departure
from the interest-focused analysis of modern choice of law rules in many
legal systems.58 Indeed, it even seems like a reversion to the vested rights
approach of a bygone era, 59 perhaps prompting concern by private
international law scholars that this would be the worst of all possible
worlds.60
Let me nevertheless defend this seemingly provocative normative
stance from such global attack. First, “contacts”—really, state-based
reliance interests—are not the proper reliance interests that should be
protected in insolvency choice of law rules. (In earlier work, I have argued
for a general carve-out in favor of local state insolvency law as a bone to
throw to territorialists in the truest pragmatic spirit of modified

56. Id. r. 15–16 cmt. (“The extent to which the rights of a secured creditor are capable of being
affected by the debtor’s insolvency is an essential aspect of the creditor’s assessment of the net
risk to which he is exposed, and can have a significant bearing upon the decision whether to
extend credit, and if so, on what terms.”).
57. Id. Statement of the Reporters (describing the “enhanced certainty and predictability of . . .
outcomes” as “a worthwhile goal”).
58. See, e.g., RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 6 (1971) (articulating a “most
significant contacts” test); see also id. cmt. c (articulating the principle that the law of the
jurisdiction with the “most significant relationship” to a dispute should govern).
59. See RESTATEMENT (FIRST) OF CONFLICT OF LAWS § 1 (1934).
60. See, e.g., J.H.C. Morris, Law and Reason Triumphant, or How Not to Review a
Restatement, 21 AM. J. COMP. L. 322, 330 (1973) (calling the Restatement (Second) of Conflicts
“the most impressive, comprehensive and valuable work on the conflict of laws that has ever been
produced in any country, in any language, at any time.”). However, the Restatement (Second) has,
much as its predecessor, faced considerable criticism. See, e.g., Douglas Laycock, Equal Citizens
of Equal and Territorial States: The Constitutional Foundations of Choice of Law, 92 COLUM. L.
REV. 249, 253 (1992) (“Trying to be all things to all people, [the Restatement (Second) of
Conflicts] produced mush.”); Symeon C. Symeonides, The Need for A Third Conflicts
Restatement (and A Proposal for Tort Conflicts), 75 IND. L.J. 437, 448 (2000) (“Courts need and
are entitled to more guidance than either the Second Restatement or the iconoclastic literature of
the last two decades have provided.”).
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universalism, 61 but here I am engaging in a more theoretically pure
analysis.) Indeed, state interests are already well protected in the standard
escape clause public policy exceptions within the universalist choice of law
regimes,62 so it is hardly fair to suggest that party-focused reliance leaves
state public policies out in the cold. Second, as will be revealed below, I am
not necessarily against “presumed” party reliance as a back-door protection
of state interests in certain policy-sensitive areas, such as labor rights, that
have traditionally bedeviled multinational insolvency proposals. 63 (Some
might label this a fudge, and there may be some force to that criticism, but I
will counter their purity with pragmatism.) Accordingly, I am trying to
capture the fairness-oriented concerns undergirding some, if not all, of the
GP Annex exceptions in suggesting that party reliance—and not state
reliance—should be elevated to become the proper focus of attention in
crafting choice of insolvency law carve-out rules within a modified
universalist system.
B. SECOND PRINCIPLES: DEFENSIVE RELIANCE
Even if the theoretical purity of an exclusively reliance-based choice of
law regime could overcome pragmatism objections, it would still encounter
challenges based on the multi-party nature of bankruptcy law. Consider, for
example, avoidance law. Creditor A, recipient of a voidable preference
under COMI-state law, pleads that under the private international law rules
of her state the obligation would be covered by home-state law, and under
home-state law she has an absolute defense to avoidance. The GP Annex
accommodates this “defendant reliance” by exempting the application of
COMI state avoidance law to “save” the defendant from liability and
thereby protect A’s legitimate legal expectations.64 An intrinsic fallacy with
this approach, however, is a vividness focus on A’s interest to the extent of
61. John A. E. Pottow, Greed and Pride in International Bankruptcy: The Problems of and
Proposed Solutions to “Local Interests”, 104 MICH. L. REV. 1899, 1939 (2006) [hereinafter
Pottow, Greed and Pride].
62. E.g., 11 U.S.C. § 1506 (2012) (“Nothing in this chapter prevents the court from refusing to
take an action governed by this chapter if the action would be manifestly contrary to the public
policy of the United States.”).
63. See EU Insolvency Regulation, supra note 2, rec. 11 (noting that the varying views on
rights in rem and contracts of employment make it impractical to introduce insolvency
proceedings that are universal in scope).
64. The GP Annex contains three examples demonstrating the application of Global Rules 22
and 23. Two of those examples illustrate how the GP Annex “saves” creditors who rely on a
certain state’s law from the application of COMI law. GP Annex, supra note 15, r. 22–23 cmt.,
Reporters’ Notes. Example (a) is the quintessential example of a creditor who relies on local law
being saved from the application of COMI law by the GP Annex. Example (c) provides an
example of how the GP Annex saves a creditor who structures a transaction relying on usage of
trade, rather than local law. By contrast, example (b) illustrates how the GP Annex does not
“save” creditors who do not rely on either local law or usage of trade. Instead, the GP Annex
dictates that COMI law should apply if the only motive for structuring a transaction is to avoid the
application of avoidance law.
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diffuse-parties B through Z’s interests, represented by a bankruptcy trustee,
liquidator, etc. Creditors B through Z surely have a fair retort that under
COMI law they legitimately expect a bankruptcy estate will not be unfairly
depleted by transactions of the sort that A just protected. Yet the GP Annex,
following all major reforms to date, protects A at the expense of B through
Z in the name of reliance.
The vividness (or perhaps salience) bias of concentrated losses versus
diffuse gains is not hard to understand in the realm of voidable transactions:
the creditor who writes the cheque back to the bankruptcy estate smarts; the
other creditors, whose unsecured dividend increases marginally as a result,
may barely notice. To be sure, some gains are too diffuse to count: when a
criminal defendant’s rights are violated securing a wrongful conviction, we
generally do not talk about the diffuse gain received by having someone
dangerous off the street. The real question, then, for bankruptcy, is not just
what a given party relies upon in arranging its legal affairs, but whether that
expectation is concentrated enough that it warrants special protection in the
face of countervailing antithetical expectations of myriad other parties that
will necessarily be compromised. Thus, mere incantations of “reliance,” on
their own, cannot suffice to justify automatic legal protection; more
searching scrutiny is required.
To help sort the types of reliance and find those sufficiently special to
warrant choice of law protection in bankruptcy, a subsidiary consideration
might be deployed: whether the expectation should be considered
“affirmative” or “defensive.” Let us revisit the sympathy one might have
toward the voidable preference defendant.65 It is not just the concentration
of loss upon the party that inclines us to offer protection but also the fact
that it is a loss and not a gain. To be sure, technically this is swapping one
cognitive bias (vividness) for another (endowment). But the law, perhaps to
the lament of economists, privileges loss aversion in all sorts of ways that
differ from gain protection. 66 I build happily upon that scaffolding in
submitting that the sympathy accorded a voidable transaction recipient
might markedly exceed that accorded, say, a secured transaction lender who
was “legitimately expecting” State A’s law to allow it to have unqualified
priority in insolvency and who would be disappointed to find that an
insolvency proceeding under (COMI) State B’s law might surcharge that
priority. The loss of a potential priority seems a different order of
expectation to protect than being tagged with civil liability to disgorge a
65. Preference recipients are especially sympathetic under U.S. law because of their lack of
culpability. See 11 U.S.C. § 547 (voiding preference transfers under a strict liability regime).
66. See, e.g., Eyal Zamir, Loss Aversion and the Law, 65 VAND. L. REV. 829 (2012) (noting,
for example, how the loss-focused law of tort gives rise to greater remedies than the law of unjust
enrichment and how the Constitution’s Takings Clause limits the government’s power to take
property without just compensation while no provision limits the government’s power to confer
benefits).
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“wrongful” transaction. We can thus conceive the use of reliance
expectations in choice of law as a sword as being categorically different
from their use as a shield, perhaps inclining us to protect the latter more
than the former.67
Accordingly, a focus on “defensive” reliance can help solve an
especially prevalent reliance question in the bankruptcy context: whose
reliance? But that theoretical starting point is still not enough; the idea also
needs to be implemented. That implementation can take several forms. At
the cleanest level, if one wants to operationalize a defensive reliance-based
normative framework for choice of law in the most theoretically pure
manner, one could simply abolish all the carve-outs from COMI law that
seem to grasp around reliance justifications and replace them with an
omnibus reliance exception. To wit, global application of COMI law could
be tempered by a freestanding exception as follows: “Any party who has
actually and reasonably relied upon local insolvency law in conducting its
affairs with the debtor shall not be subjected to the application of the
COMI-state’s insolvency law.” This straightforward rule would not only
adhere more directly to the normative principles I contend (rightly)
undergird the present carve-outs but also have the additional attraction of
drafting simplicity. Relaxing the need for theoretical purity, however, I
might reject such a blanket rule and instead use the principle of defensive
litigant reliance as a “framework” to guide further movement along the
paths already blazed by current international insolvency instruments, such
as the EU amendments or GP Annex. Path dependency has its virtues, and
modified universalism, by definition, recognizes the desirability of
pragmatics over purity.
In Part IV, infra, I will suggest where such a framework leads, but
first we must detour briefly to a reconsideration of the merits of so-called
“bankruptcy contractualism.” This is not an indulgence. It is a discussion
that is necessitated by the Article’s proposed normative refocus of crossborder insolvency law onto reliance.
III. INTERLUDE: CONTRACTUALISM RECONSIDERED
If a normatively desirable approach to choice of insolvency law rules
involves protecting legitimate party expectation, we run squarely into the
world of contractualism, which espouses allowing parties freedom to

67. This example is not perfect. From the perspective of the disappointed secured creditor,
there has been a “loss” of expected entitlement, but that loss still does not rise to the level of the
disgorged preference recipient. Perhaps a better analogy might be that of the disappointed
unsecured creditor who cajoled a trustee into pursuing a preference action that is subsequently
abandoned. That “loss” clearly does not engage the same endowment concerns of the preference
recipient’s disgorgement.
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choose their own bankruptcy law regime.68 Assuming that such party choice
is permissible (i.e., the contra-indicating policy concerns are put to rest),69
then we have given away the choice of law farm. That is, if parties to a
transaction have agreed contractually that the law, including the insolvency
law, of State C will apply to any dispute arising out of a loan, then the
COMI state’s law in insolvency proceedings is rendered irrelevant. This is
not a problem if what we truly care about under our normative framework is
protecting these parties’ legitimate expectations. In other words, it is
difficult to adopt a normative approach to insolvency choice of law that
centers on reliance without taking a stand (and presumably a strongly
supportive one) on the merits of contractualism.
Increasingly unfettered party autonomy in choice of law contracts is
clearly gaining ascendency.70 Furthermore, in the international commercial
context, courts have been especially permissive to forum selection clauses.71
Accordingly, it seems the anti-contractualist has an uphill battle in cabining
the scope of free party choice between sophisticated legal actors of
governing legal law. On the other hand, and for similar reasons to those
discussed in the preceding section, the unique multi-party context of
insolvency draws into sharp relief the very problem with extending the
presumptively free governing force of party-selected choice of law clauses:
insolvency is not just a proceeding between the parties to a contract.
Bankruptcy involves many other parties not at the contracting table.
Consider the example of a bank and debtor who agree to structure their loan
subject to a choice of law rule that the insolvency law of State X, which
subordinates tort claims, will apply. Both debtor and bank will happily
lower the cost of credit at the expense of the non-present (and perhaps notyet-existent) tort victims.72
American insolvency law guards against this concern of two parties’
control over the fate of the many, for example, by invalidating certain ex
ante agreements to waive the automatic stay upon filing bankruptcy.73 Such
68. See, e.g., Robert K. Rasmussen, Resolving Transnational Insolvencies Through Private
Ordering, 98 MICH. L. REV. 2252 (2000).
69. For a discussion of countervailing concerns, see John A. E. Pottow, The Myth (and
Realities) of Forum Shopping in Transnational Insolvency, 32 BROOK. J. INT’L L. 785, 816 (2007)
(pointing out that contractualism is systematically biased in favor of those creditors “likely to
have, process, and credit-adjust to [] notice and [against] those likely to not”).
70. Regulation 593/2008, of the European Parliament and of the Council of 17 June 2008 on
the Law Applicable to Contractual Obligations, 2008 O.J. (L 177) 6 (EC); Regulation 864/2007,
of the European Parliament and of the Council of 11 July 2007 on the Law Applicable to NonContractual Obligations, 2007 O.J. (L 199) 40 (EC).
71. M/S Bremen v. Zapata Off-Shore Co., 407 U.S. 1 (1972); Carnival Cruise Lines, Inc. v.
Shute, 499 U.S. 585 (1991).
72. See Barry E. Adler, Bankruptcy Primitives, 12 AM. BANKR. INST. L. REV. 219, 243 (2004)
(noting that shareholders and lenders can externalize risk on nonconsensual creditors and arguing
that such creditors be given priority above even secured creditors).
73. E.g., Farm Credit of Cent. Florida, ACA v. Polk, 160 B.R. 870, 873 (M.D. Fla. 1993); In
re Sky Grp. Int’l, Inc., 108 B.R. 86, 89 (Bankr. W.D. Pa. 1989) (“To grant a creditor relief from
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agreements between the debtor and a lender, courts reason, cannot bind the
bankruptcy trustee, because the trustee enjoys the protection of the stay for
the protection of all creditors.
The GP Annex takes some good first steps to curb this potential for
mischief by requiring some “connection” between State X and the parties to
the loan. 74 As a practical matter, however, such connection is easy to
concoct in a modern age. 75 Thus, unless a truly restrictive test for
“connections” is set up—which is possible doctrinally, although not yet
proposed—then the (utilitarian) policymaker has to confront the difficult
task of weighing the benefits of vindication of party choice against the costs
of third-party exclusion.76
Three observations flow from and should guide resolution of this
tension. First, if categorical exclusions can correctly anticipate ex ante all
potentials for third-party abuse, then a free contractual choice regime can be
defended. For example, Barry Adler has endorsed a system of bankruptcy
contractualism with the precondition that all tort creditors have automatic
priority for preferred distribution. 77 Second, vindicating party choice of
forum and/or governing law need not be an all-or-nothing proposition.
stay simply because the debtor elected to waive the protection afforded the debtor by the
automatic stay ignores the fact that it also is designed to protect all creditors and to treat them
equally. The orderly liquidation procedure contemplated by the Code would be placed in jeopardy,
especially where (as here) none of the creditors who brought the involuntary petition was a party
to the Agreement in which debtor allegedly waived its right to the automatic stay.”).
74. E.g., GP Annex, supra note 15, r. 16.1 (making Rule 15 on Secured Creditors inapplicable
if the state where the assets are situated has no substantial relationship to the parties or the
transaction); r. 18 (making Rule 17 on Set-off inapplicable if the law of the state chosen by the
parties has no substantial relationship to the parties or the transaction); r. 23 (making Rule 22 on
Defenses to Avoidance of Detrimental Acts inapplicable if proof is provided that the state whose
law that applies has no “substantial relationship to the parties or the transaction”).
75. The European Parliament attempted to address this concern in insolvency cases involving
groups by proposing a presumption that allows the application of a certain state’s law when a
group member or members existing in that state contribute at least ten percent to the consolidated
balance-sheet total and consolidated turnover. European Parliament, Comm. on Legal Affairs,
Report on the Proposal for a Regulation of the European Parliament and of the Council
Amending Council Regulation (EC) No 1346/2000 on Insolvency Proceedings, amend. 26(ja)(ii),
(COM(2012)0744 – C7-0413/2012 – 2012/0360(COD)) (Nov. 9, 2013) [hereinafter Parliament
Report].
76. Even this analysis sidesteps the administrability concerns of multi-creditor negotiations.
For a sobering analysis, see Elizabeth Warren & Jay Lawrence Westbrook, Contracting Out of
Bankruptcy: An Empirical Intervention, 118 HARV. L. REV. 1197 (2005).
77. Adler, supra note 72, at 243; see also Robert K. Rasmussen, Debtor’s Choice: A Menu
Approach to Corporate Bankruptcy, 71 TEX. L. REV. 51, 67 (1992) (“The question of the
appropriate treatment of nonconsensual claimants when a firm is insolvent is the subject of a rich
literature. This Article does not, and need not, enter this debate. Rather, once policymakers decide
the optimal treatment of nonconsensual creditors, this treatment should be unalterable by any debt
contract. In other words, the priority status of tort claimants should not depend on which
bankruptcy option a firm selects. Thus, a bankruptcy regime consisting primarily of default rules
can readily accommodate the existence of nonconsensual claimants.”); cf. Henry Hansmann &
Reinier Kraakman, Toward Unlimited Shareholder Liability for Corporate Torts, 100 YALE L.J.
1879 (1991) (arguing against even shareholder limited liability where plaintiff is tort victim).
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Consider, for example, family law contracts (antenuptial, postnuptial, etc.).
For some of the same reasons as insolvency law (implication of the rights of
non-contracting third parties, i.e., children),78 many domestic systems will
give only presumptive—not dispositive—weight to the parties’
contractually expressed preferences for legal distributions. 79 A similar
presumption-based approach to contractualism could be deployed in multinational insolvency to see if the hypothetically exploited tort victim actually
arises in any given case. Third, harkening back to the distinction earlier
about parties’ expectations serving as either a sword or a shield, choice of
law rules could be otherwise less solicitous to party choice involving
preferred distribution (swords) to ones involving defensive protections from
liability (shields). 80 This third point blends with the second point to
underscore that a “looser” approach to vindicating party expectation as
expressed through contracted choice of law clauses can indeed be
justified—even in a context of extra-party concerns.
IV. DEPLOYING A RELIANCE-BASED CHOICE OF LAW
FRAMEWORK.
Earlier I proposed how a theoretically pure reliance-based choice of law
principle might be implemented as a categorical rule. Now it is time, as
modified universalism commands, to relax the commitment to theoretical
purity and build upon the incrementalist path already laid out by prior
78. Allison A. Marston, Planning for Love: The Politics of Prenuptial Agreements, 49 STAN.
L. REV. 887, 898 (1997) (“The most common types of provisions that courts have held invalid
contravening public policy concern children, including waiver of child support, custody, or
visitation rights.”); see, e.g., N.J. STAT. ANN. § 37:2-35 (West, Westlaw through 2014 Sess.) (“A
premarital or pre-civil union agreement shall not adversely affect the right of a child to support.”);
CONN. GEN. STAT. ANN. § 46b-36d (West, Westlaw through 2014 Sess.) (“The right of a child to
support may not be adversely affected by a premarital agreement. Any provision relating to the
care, custody and visitation or other provisions affecting a child shall be subject to judicial review
and modification.”).
79. For example, in the United Kingdom, prenuptial agreements are not legally binding.
Courts retain broad discretion to distribute family assets as they see fit, so as to bring about
fairness between the couple. Matrimonial Causes Act, 1973, c. 18, §§ 23–24 (U.K.). A prenup is
merely one of the factors the court will take into account when distributing assets. Id. § 7. Similar
issues arise regarding forum selection clauses. See Stewart Org., Inc. v. Ricoh Corp., 487 U.S. 22
(1988) (viewing enforcement not as a question of contract formation, but instead as a question of
whether the action should be transferred from a noncontractual forum to the contractual forum
depending upon the factors outlined in the transfer of venue statute, 28 U.S.C. § 1404(a) (2012),
namely, convenience of parties and witnesses and “the interest of justice”).
80. This final point may need some unpacking. A contract necessarily involves at least two
actors, and so one party’s shield may be another’s sword. My thinking here is that parties might
structure a transaction to provide protection from avoidance under (appropriate) local law.
Accordingly, a logical extension of the argument advanced in this Article regarding the role
reliance should play in choice of cross-border insolvency law is that a general theory of
bankruptcy contractualism should be embraced. So long as “embraced” allows cautious
application of the principles derived from the theory and not a full-throated commitment to “the
contract trumps all,” then this Article’s author approves and endorses the logical extension of this
Article’s arguments!
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efforts in the field. We can go through some of the current carve-outs, such
as those relating to set-offs and labor laws, both to see how they fare under
our reliance-focused framework and to make appropriate remedial
recommendations as needed.
A. SET-OFF
To start, let us consider the case of set-off. After a comprehensive
discussion, the Reporters of the GP Annex adopted the exception from lex
fori concursus for a local state set-off law in circumstances when set-off is
allowed by the passive claim’s law. 81 This is basically a defendantprotective position based on reliance. Note that other approaches could have
been proposed that would vindicate different policies. For example, one
could have proposed allowing a set-off only if both COMI law and local
law allow for set-off. This would be considered a “debtor-protective” stance
(or, equally, an “anti-set-off” stance); both of those positions can be
justified normatively as a matter of policy, but not on the reliance grounds
advanced here. Similarly, one could have suggested allowing a set-off if
either COMI or local law allows. While promoting a plausible normative
policy (maximal creditor self-help in bankruptcy), this approach similarly
cannot be said to follow reliance vindication.
Against this backdrop, it might be assumed that the GP Annex set-off
exception scores well on this Article’s proposed framework. It does, but it
also does not. First, the positive: by focusing on the defendant’s local law,82
the exception properly restricts itself to the domain of “protective”
expectations, which vindicates defensive reliance. The reason for
withholding full marks, however, is that the carve-out assumes that the
creditor has, in fact, relied on that local law (or, even more precisely,
assumes that the creditor relied upon the non-application of COMI law in
lending to the debtor). While of course administrability concerns might
justify an approach of such presumed reliance, a modified universalist
should want to minimize carve-outs as much as possible to maximize the
reach of COMI-law rule. 83 Accordingly, a better approach would be one
that allows defenses to COMI law not when they are presumed, but only
when they are actually needed. This might be considered “calling the
reliance bluff” of the putative setter-off. Indeed, this consideration is
already cogently mentioned in the Reporters’ notes, where they ask whether
set-off should be allowed upon its entitlement under passive claim law or

81. GP Annex, supra note 15, r. 17.
82. I realize this discussion frames set-off as an attack on a defendant. Of course, it could also

be characterized as a privilege accorded the setter-off. I think it is nevertheless fair to think of an
offsetting creditor as resisting payment of its claim to the estate and hence as a putative defendant.
(If not, the analysis of this discussion can be carried over to preference recipients.)
83. Pottow, Secondary Proceedings, supra note 21, at 588–89.
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whether there should be a further requirement that the party invoking setoff must show that such a right has formed part of its legitimate
expectations arising in the context of the lending relationship between the
creditor and the insolvent debtor, so as to have been part of the calculation
of risk during the process of becoming a creditor on the terms agreed.84

Yes, of course it should. The setter-off is the one who wants the Get-Outof-COMI-Free Card; let the burden lie accordingly.85
Thus, a better rule under the suggested normative framework of this
Article would be to amend Rule 17 of the GP Annex to read something like
this for the conditions of allowing set-off: “If set-off is permitted by the law
applicable to the insolvent debtor’s claim and the party with the right to setoff demonstrates it relied upon the application of that law to the exclusion
of the law of the state of the main insolvency proceeding in lending to the
debtor.” For those tut-tutting on administrability grounds that such an
approach necessarily draws a fact-intensive debate into each set-off claim, I
threaten them with offering an alternative reformulation that is less likely to
ground viable litigation: “and the offsetting party demonstrates it was
unaware of the debtor’s COMI.” That way, the truly “local” creditors who
are purportedly unsophisticated in dealing with multinational conglomerates
would get a pass, but the rest would be bound by the Gebhard maxim of
when you do business with a foreign company, you know you’re getting
yourself into foreign law.86 In the spirit of incrementalism, if the alternative
proposal is deemed too aggressive for the present state of affairs, consider it
a negotiating anchor to make the primary proposal seem more reasonable!
More seriously, if we want to circumscribe normatively well grounded rules
doctrinally by functional considerations—an eminently sensible impulse—
then such “cut-offs” should not just be expeditious (e.g., no carve-out for
84. GP Annex, supra note 15, r. 17–18 cmt.
85. I am unapologetic that this apparently reverses the British Parliament’s statutory semi-

overruling of Forster v. Wilson, (1843) 152 Eng. Rep. 1165. In Forster, one Wilson was in debt to
a bank that had gone bankrupt. He acquired several classes of £5 notes payable from the bank to
the bearer. Some of the notes were from customers on account of antecedent debt and other notes
provided that “the defendants were to pay so much only as they should receive from the assignees
. . . .” Wilson argued that he had a right to set-off for all classes of notes. The Court held that
Wilson and his co-defendants possessed the latter class of notes solely as trustees for third parties.
In essence, they themselves had not relied on the notes. The purpose of the right of set-off, the
court said, is to do “substantial justice” between the parties, “where a debt is really due from the
bankrupt to the debtor to his estate.” In this case, the court found the latter classes of notes were
not debts that were due since the defendants were to pay only as much as they received. Since
there was no reliance, the defendants did not have a right of set-off as to those notes. When it
enacted a set-off statute, Insolvency Act, 1986, c. 45, § 323 (Eng.), the British Parliament allowed
for the assignment of claims while eschewing the analysis of the court in Forster. Cf. Stein v.
Blake, [1996] A.C. 243 (declaring that the right of set-off is automatic and self-executing).
86. Canada S. Ry. Co. v. Gebhard, 109 U.S. 527, 537 (1883) (“[E]very person who deals with
a foreign corporation impliedly subjects himself to such laws of the foreign government, affecting
the powers and obligations of the corporation with which he voluntarily contracts, as the known
and established policy of that government authorizes.”).
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creditors whose names begin with “P”), but should be guided by principles
themselves furthering the higher-level ideal (here, universalism). In this
specific instance, therefore, one could respond to concerns of excessive
litigation with an evidentiary presumption. Given the universalist reluctance
toward carve-outs, in this case that presumption could be that the defendant
did not rely on local law. (If that rule were thought to be too broad, further
tweaks could be added: e.g., a presumption of no local law reliance for a
creditor whose COMI is outside the local jurisdiction, a counterpresumption of local law reliance for a creditor who conducts business
solely within the local jurisdiction, etc.).
In sum, the GP Annex carve-out for set-off is consistent with this
Article’s framework; to be fully consonant, however, it should include an
actual reliance test.
B. LABOR LAW
Labor law presents a different challenge, because here it is harder to
justify a lex fori concursus carve-out from an expectations-based normative
lens. In fact, it stretches the fiction of legal knowledge to its breaking point.
(As an informal self-survey, I can attest I was unaware of any insolvency
labor entitlements until I became employed as a bankruptcy professor.)87
Rather, the labor law carve-out is for “certain social policies,” as the GP
Annex Reporters candidly admit.88 In fact, the EU Insolvency Regulation
reveals the inappositeness of expectations to its rule by saying point-blank
that the justification of the labor law carve-out is “in order to protect
employees and jobs.” 89 To be clear, pro-labor is a perfectly defensible
insolvency law policy—indeed, I have argued elsewhere for the
permissibility of such a policy-based carve-out from lex fori concursus90—
but a lex laboris carve-out cannot honestly be justified on the grounds of
protecting expectations.91 Consider: if the purpose of the carve-out is, as the
87. By contrast, I suspect most directors and officers are acutely aware of their
responsibilities—and defenses—under local law. For this reason, and for the desire to favor
“defensive” carve-outs from lex fori concursus, a reliance-based choice of law regime would
protect local officers from liability if entitled to immunity under local law regardless of COMI
law. Indeed, “presumed reliance” might even be an appropriate evidentiary standard.
88. GP Annex, supra note 15, r. 19–21 cmt. (“Based on perceived impressions of the
importance of certain social policies and on several high-profile court cases, the Reporters believe
that a rule of global application should be proposed with regard to current contracts of
employment in case of the insolvency of the employer.”).
89. EU Insolvency Regulation, supra note 2, rec. 28 (“In order to protect employees and jobs,
the effects of insolvency proceedings on the continuation or termination of employment and on
the rights and obligations of all parties to such employment must be determined by the law
applicable to the agreement in accordance with the general rules on conflict law.”).
90. Pottow, Secondary Proceedings, supra note 21, at 589.
91. The Legislative Guide gamely tries. The rationale for the lex laboris carve-out, according
to the Guide, is “protecting the reasonable expectations of employees with respect to their contract
of employment, recognizing that workers may have a relatively weaker bargaining position than
their employer, and ensuring non-discrimination amongst workers working in the same state,
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EU Insolvency Regulation intones, to protect jobs, then a COMI rule that
was more protective of employees than local insolvency law should be
enthusiastically embraced rather than subordinated by carve-out. Yet to be
theoretically consistent, one interested in protecting expectations alone
would try to “save” the local workers in such a situation by restricting them
to the more limited benefits of local law—all to vindicate their purported
expectations. I doubt many laborers would begrudge being treated
“discriminatorily” from other domestic workers by the application of more
favorable COMI law in these circumstances.92
The lex laboris rule is even more confusing when it is coupled with the
ambition of the GP Annex that priority payout not be carved out from the
application of lex fori concursus. 93 This means the “insolvency effects”
carve-out from COMI law is limited to presumably such matters as ipso
facto termination of labor agreements but not—which one might predict
many employees owed back wages care about—priority distribution. 94
While I applaud this carve-out-within-a-carve-out approach (indeed, it
comports with an approach I have commended earlier), 95 it once again
seems intellectually difficult to square with a reliance-based normative
mission. Either the workers legitimately expect the application of local
law—with the full panoply of its insolvency goodies—or they do not. This
hybrid approach surely cannot be founded on a fine empirical line between
just what they do expect and what they don’t. Rather, it is a policy balance:
this is what they can rely on, but no more. Again, to belabor the point, I do
not object to this line-drawing-cum-sausage-making; my intention simply is
to underscore the tension between policy-driven compromises, such as the
current lex laboris concursus, and more normatively driven approaches, be
they animated by substantive policies (e.g., protecting employees) or more
“meta” legal principles (e.g., protecting reliance).
Employment contracts are the most politically sensitive area of
insolvency choice of law discussion, perhaps next to secured credit. 96
Accordingly, my modified universalist inclination is to defer subjugation to
whether they are employed by a local or by a foreign employer.” UNCITRAL LEGISLATIVE
GUIDE, supra note 38, at 70 (emphasis added).
92. Pottow, Greed and Pride, supra note 61, at 1914 (“[W]e cannot say with certainty whether
the content of local law on its own inclines legally privileged creditors toward universalism or
territorialism; we can only say with certainty that it inclines them toward the application of the
most favorable law.”).
93. GP Annex, supra note 15, r. 20.
94. Cf. Re Collins & Aikman Europe SA, [2006] EWHC (Ch) 1343 (suggesting such priority
distributions motivate restructuring plan design).
95. Pottow, Secondary Proceedings, supra note 21, at 589.
96. See UNCITRAL LEGISLATIVE GUIDE, supra note 38, at 131 (“[T]he relationship between
employee and employer raises some of the most difficult questions in insolvency law . . . . The
difficult question is generally the extent to which [non-insolvency statutory] provisions will have
an impact on the insolvency, raising issues that are much broader than termination of the contract
and priority of monetary claims . . . .”).
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COMI state law for as long as possible along the incrementalist path; I
would let states apply local state law to local workers as and not push the
envelope. The problem is fitting that within my normative framework. I
have two choices on how to do so (absent hypocrisy): first, I can repair to
categorical treatment and simply say that for policy reasons, labor law is
“off the table” for universalist choice of law subject to reliance-based carveouts. Second, I can try to shoehorn the lex laboris rules suggested thus far
into a reliance, or at least “deemed” reliance, analysis. My critique above
portends an uphill battle.97 Worse, deemed reliance drags me into the very
quagmire I criticize the British Parliament for regarding set-off
expectations. In part for that reason, I would recommend treating
employment contracts as a straight-out categorical exception—yes, a carveout (a meta-carve-out?)—from the approach espoused in this Article.
Especially if the carve-out does not encompass priority distribution along
the lines of the GP Annex approach, it seems justifiable on an
“extraordinary state interests” ground (i.e., control of the labor markets,
minimizing pitchfork-based uprisings, etc.). 98 Nothing precludes such a
“policy overlay” upon an otherwise reliance-based regime, especially in a
world of modified universalism.
One point of reflection in closing on this possible cop-out: a decade or
two ago, were I writing this same assessment, I would have assumed that
tax priorities fell into the same sensitive policy domain and would have to
be carved out from the lex fori concursus for political necessity.99 Now, tax
priorities are being abolished left and right; they do not even make the list
of carve-outs under many of the proposals to date.100 So some qualification
might be in order regarding my pessimism for the universalization of
employee rights. They too may change with time. But for now, discretion is
the better part of valor.
C. SECURITY INTERESTS
Rights in rem are mostly subject to a registration system, and so the
contractualist analysis above governs whether to require actual reliance on
non-COMI law in light of this registration. While of course a modified
97. See supra discussion accompanying notes 91–92.
98. Id.
99. See Barbara K. Morgan, Should the Sovereign Be Paid First? A Comparative International

Analysis of the Priority for Tax Claims in Bankruptcy, 74 AM. BANKR. L.J. 461, 461–62 (2000)
(asserting that a fundamental question that a country attempting to develop a bankruptcy system
must face is whether tax claims should be subject to insolvency laws and, if so, to what extent tax
claims should be afforded priority treatment); see also INT’L INSOLVENCY INST., REPORT ON TAX
CLAIMS (2005) (surveying differing national treatments of tax claims in insolvency proceedings);
cf. AM. L. INST., PRINCIPLES OF COOPERATION AMONG THE NAFTA COUNTRIES 13 (2003)
(recommending that rather than adopt parallel legislation regarding treatment of tax claims, such
claims should be the subject of an international agreement).
100. See, e.g., The Enterprise Act, 2002, § 251 (U.K.) (abolishing the priority of the Crown).
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universalist would like to subject these claims to COMI law as well (absent
actual reliance) and eliminate the carve-out—bristling at the
characterization of what is essentially a bankruptcy distribution priority as
an inviolable property right—I am less insistent, given the careful
distinctions already addressed by the Reporters and others between what
might and what might not rise to the level of truly violating “rights in rem.”
Thus, for example, a limited moratorium on the realization of the security
interest that holds the secured creditor at bay for a bit may not even be a
“violation” of rights in rem so long as the underlying lien remains
preserved. 101 If so, then the value-destructive risk of leaving secured
creditors with unfettered rights to pull the plug on a reorganization
proceeding afoot under a debtor-protective COMI law becomes less
worrisome, because the (protective) stay would escape carve-out treatment.
For non-registered charges, however, I would revert to the requirement of
demonstrating actual reliance and/or lack of knowledge of the foreign
COMI of the debtor. (Real property, for path-dependent jurisprudential
reasons, can stick with a strict lex situs rule.)102
*

*

*

In sum, the modified universalist following a normative framework of
reliance-based exceptions to lex fori concursus would counsel restricting
the carve-outs to demonstrated instances of actual, defensive reliance. Such
a framework could additionally accommodate, or at least not be
intellectually embarrassed by, residual carve-outs for certain extraordinary
policy categories (such as labor rights) or historically rooted categories
(such as the situs rule for real property). Finally, a reliance-based regime
could also tolerate a role for contractual choice of law selection, which may
in reality functionally eclipse any secured credit rules, if the contracts were
held in check and given presumptive, but not dispositive force, with careful
scrutiny of adverse third-party effects. Two closing comments on
administration and forum shopping seem in order. On administration: some
instances of “deemed reliance” would not be antithetical to this Article’s
normative enterprise. Perhaps creditors of a certain size or whose operations
do not transcend national borders could be deemed to have relied on local
law per se.103 American bankruptcy law has all sorts of “small potatoes”
exceptions and flatters itself still to be intellectually coherent.104 Similarly,
101. GP Annex, supra note 15, at 39 (asserting that a temporary moratorium does not interfere
with the right in rem itself but merely affects the exercising of the right).
102. Pottow, Secondary Proceedings, supra note 21, at 588–89 n.63.
103. See 11 U.S.C. § 101(51D) (2012) (defining “small business debtor”); see also Wessels,
supra note 23, at 98–99 (discussing the need for a definition of localization in Article 2(g) of the
EU Insolvency Regulation and proposing some possibilities).
104. 11 U.S.C. § 547(c)(8)–(9) (excepting from preference attack transactions below a certain
dollar amount).
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for policy reasons we might, or might not, want to deem individual
directors to have relied upon the defenses of local corporate law. The key
point is to countenance some sliding by through a flexible conception of
reliance for smaller fish but call the reliance bluff for other, larger, more
sophisticated creditors, who often don’t in reality truly rely on the
provisions of local law at all when dealing with an international debtor, but
rather use a choice of law arbitrage potential to gain strategic advantage.
Secondly, on forum shopping: much debate between universalism and
territorialism has centered on the ability to police or facilitate forum
shopping. 105 One of the vectors of complaint has been the difficulty in
situating assets (under territorialism) and determining a debtor’s COMI
(under universalism).106 The approach of this Article—by allowing in some
instances the persistence of carve-outs—at one level is the worst of all
worlds because it requires both the situation of assets and the location of
COMI. That is, however, a necessary outcome of the pragmatics of
modified universalism.
CONCLUSION.
Choice of law in multinational bankruptcy proceedings stands at an
important crossroads. While universalism has gained an intellectual
foothold, the realities of the modern political landscape require its
deployment at present only in modified form. But the degree of how much
to “modify” universalism back into territorialism is now under discussion.
The scope and extent of COMI law carve-outs are being examined by
international institutions, such as UNCITRAL, that stand ready to advance
further reform. 107 Within these confines, this Article has proposed a
normative approach centered on reliance: rather than vague exhortations to
the importance of protecting “local creditors,” explicit requirement should
be made for actual, defensive reliance on the application of local law to the
exclusion of COMI law before a litigant may evade the lexi fori concursus.
Yet rather than be fully committed to the normative implications of this
argument—having a general rule of actual reliance cutting across all choice
of law circumstances—this Article further aligns itself with the modified
universalist project of incremental reform and prefers to build upon extant
regimes; wheel re-inventing is neither welcome nor required. As such, this
Article proposes to apply the reliance-based rule only in the subset of
instances already identified as appropriate areas for carve-out. In a similar
vein, this framework will bow to the political necessities of modified
universalism and tolerate limited policy-based categorical carve-outs to
105. Jay Lawrence Westbrook, Multinational Financial Distress: The Last Hurrah of
Territorialism, 41 TEX. INT’L L.J. 321 (2006); Lynn M. LoPucki, Global and Out of Control?, 79
AM. BANKR. L.J. 79 (2005).
106. Pottow, supra note 69.
107. Working Group V (Insolvency Law), supra note 13.
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persist, such as lex laboris. It is submitted that this new framework, with its
focus on reliance and actual legitimate expectations, in addition to enjoying
intellectual consistency, will ultimately serve a cabining effect on putative
carve-outs by reserving the application of non-COMI law only when truly
“required.” More importantly, the axis of cabining is one of principle, and
so those left behind will be hard-placed to criticize the advance (i.e., when
someone does not, in fact, rely on local law, it is hard to demand from a
moral high ground that he should nevertheless enjoy the windfall of local
law on bankruptcy distribution in a multi-jurisdictional proceeding). This
new approach to choice of insolvency law can thus further the ultimate toplevel normative goal: a truly universalist cross-border insolvency system.
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CROSS-BORDER INSOLVENCY OF
ENTERPRISE GROUPS:
THE CHOICE OF LAW CHALLENGE
Irit Mevorach*
INTRODUCTION
It is not surprising that the problems of choice of law and international
group insolvency have not been sufficiently addressed during the initial
development of cross-border insolvency frameworks.1 The choice of law
problem raises difficult questions and affects substantive rights in the
context of cross-border insolvency.2 International group enterprises come
about in different legal and operational structures, requiring a sufficiently
nuanced regime that could properly accommodate the diverse types of
groups.3 Generally, the regulation of groups is difficult, as it raises a
concern of defeating the economic merits of the corporate form.4
Addressing the combined problem of international groups and choice of law
presents significant challenges, and requires careful analysis of economic
structures and their implications on both creditors’ expectations regarding
their substantive rights and the ability to achieve efficient solutions in
insolvency. This Article aims to provide a roadmap of choice of law
solutions in international enterprise group cases, and to compare these
solutions with the existing cross-border insolvency practice and the crossborder insolvency frameworks.

* Dr. Irit Mevorach, Senior Counsel, World Bank; Associate Professor, University of
Nottingham. The views expressed in the paper are those of the author and do not represent the
views of the World Bank, its board of directors or the countries they represent. The author would
like to thank the participants at the Brooklyn Journal of Corporate, Financial & Commercial Law
Symposium on Choice of Law in Cross-Border Bankruptcy Cases for their helpful comments to
the earlier draft of this paper.
1. The EU Regulation on Insolvency Proceedings (Council Regulation 1346/2000, On
Insolvency Proceedings, 2000 O.J. (L 160) 1 (EC) [hereinafter EU Insolvency Regulation]) that
entered into force in 2002 includes a choice of law regime, but the UNCITRAL Model Law (U.N.
COMM. ON INT’L TRADE L., UNCITRAL MODEL LAW ON CROSS-BORDER INSOLVENCY WITH
GUIDE TO ENACTMENT AND INTERPRETATION, U.N. Sales No. E.14.V.2 (1997) [hereinafter
MODEL LAW]) of 1997 does not. See infra Part V. Both frameworks currently do not explicitly
address group insolvencies.
2. See generally Jay Lawrence Westbrook, Theory and Pragmatism in Global Insolvencies:
Choice of Law and Choice of Forum, 65 AM. BANKR. L.J. 457 (1991) [hereinafter Westbrook,
Theory and Pragmatism].
3. See IRIT MEVORACH, INSOLVENCY WITHIN MULTINATIONAL ENTERPRISE GROUPS 30–31,
127 (Oxford Univ. Press 2009).
4. See Tom Hadden, Regulating Corporate Groups: An International Perspective, in
CORPORATE CONTROL AND ACCOUNTABILITY: CHANGING STRUCTURES AND THE DYNAMICS OF
REGULATION 343, 358–60 (1993); CLIVE M. SCHMITTHOFF, The Wholly Owned and the
Controlled Subsidiary, in CLIVE M. SCHMITTHOFF’S SELECT ESSAYS ON INTERNATIONAL TRADE
LAW 218 (Chia-Jui Cheng ed., 1978); PHILLIP I. BLUMBERG, THE MULTINATIONAL CHALLENGE
TO CORPORATION LAW: THE SEARCH FOR A NEW CORPORATE PERSONALITY (1993).
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Part I of this Article discusses the main schools of thought with regard
to the resolution of cross-border insolvency, and considers which theory
generally provides a more compelling choice of law solution for
international insolvency cases. Part II considers how the preferred choice of
law solution may apply in cases of groups, and what might be the specific
concerns in its application to such cases. Part III looks at the diversity of
group structures and considers the choice of law solutions that may be
applied in these different circumstances. Part IV analyzes the EU
Insolvency Regulation and the UNCITRAL Model Law on Cross-Border
Insolvency in terms of their choice of law mechanisms (to the extent such
exist) and their application to group cases.
This Article argues that in general, an efficient and fair international
insolvency process requires a “universalist” approach, whereby a single
jurisdiction governs the proceeding and applies its laws (the laws of the
forum) regarding the insolvency matters, subject to limited exceptions. It
also argues that universalism applied to the international group as a whole
is often the preferred approach, since many groups operate a single global
business that require a group-wide solution in the course of insolvency. The
concern that group-wide global solutions that encompass several companies
would interfere with the corporate form is of lesser relevance in this regard
and is generally unjustified, since the choice of law determination does not
entail “lifting of the corporate veil.” Rather, it is a private international law
determination linked to expectations regarding forum and law that should
derive from ascertaining a real connection to a home country. Indeed, given
the diversity of group structures, a one size fits all solution is not
appropriate, and while some groups will require a global group-wide
solution in insolvency, others may not. Still, although a toolkit of solutions
is required, the focus should be on the universalist solutions that would
target many group (or parts of groups) that enter insolvency as a whole, and
that would promote rescues and going concern sales.
The universalist approach suggested in this Article for the private
international law problem should not be confused with issues concerning
the substantive rules of group insolvency and solutions such as “substantive
consolidation” (the pooling of assets and debts of the different group
entities together in the course of insolvency) that do entail “veil lifting.”
The substantive consolidation dilemma is outside the scope of this paper.5
This Article focuses on the private international law solution that may
5. The application of such a solution requires more caution. The starting position should be
respect of the corporate form. Substantive consolidation should only be applied when the group
was heavily integrated and its assets and debts were intermingled. See MEVORACH, supra note 3,
at 215–29; see also U.N. COMM’N ON INT’L TRADE LAW, UNCITRAL LEGISLATIVE GUIDE ON
INSOLVENCY LAW, PART THREE, rec. 220, U.N. Sales No. E.12.V.16 (2012) [hereinafter
UNCITRAL LEGISLATIVE GUIDE PART THREE]. For a different approach, see Leif M. Clark,
Managing Distribution to Claimants in Cross-Border Enterprise Group Insolvency, 9 BROOK. J.
CORP. FIN. & COM. L. 111 (2014).
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support any type of group treatment, including procedural or substantive
consolidation, as may be appropriate in the circumstances.
I. THE SUPREMACY OF THE UNIVERSALIST ONE LAW
LINKED TO ONE FORUM SOLUTION
The design of cross-border insolvency frameworks requires
consideration of the opposing theories of universalism and territorialism.6
Universalism is founded on the idea of “unity of bankruptcy;” for every
given debtor there should logically be a unified process of administration of
the estate in the event of insolvency.7 It corresponds with the assertion that,
as insolvency should entail a collective process, an effective insolvency
system should be symmetrical with the market—covering all or nearly all
transactions and stakeholders in that market.8 Territorialism, on the other
hand, stresses state sovereignty and emphasizes the importance of and
unique distinctions between national legal regimes. It strives to ensure
minimum interference with domestic policies. It also suggests that nations
may be concerned about subordinating their own bankruptcy laws and
policies to the laws and policies of another jurisdiction.9 Indeed, legal
systems often tend to take a territorialist stance in the absence of binding
global frameworks.10
Specifically, under universalism, cross-border insolvencies would be
administered by a single court that would apply a single insolvency law.11
In the absence of unified international institutions,12 the application of such
regime could be achieved by harmonizing the private international law rules
pertaining to insolvency.13 Thus, the rules would identify the “home
country” of the multinational debtor, namely the forum to which the debtor
has the most substantial connections. Assets of the debtor located in other
countries would be transferred to this jurisdiction.
6. See IAN F. FLETCHER, INSOLVENCY IN PRIVATE INTERNATIONAL LAW 15 (James J.
Fawcett ed., 2d ed. 2005).
7. See id. at 11–12.
8. The concept of collectivism in insolvency is widely accepted in bankruptcy theory. See id.
at 8–10.
9. Lynn M. LoPucki, The Case for Cooperative Territoriality in International Bankruptcy, 98
MICH. L. REV. 2216 (2000); Reuven S. Avi-Yonah, National Regulation of Multinational
Enterprises: An Essay on Comity, Extraterritoriality, and Harmonization, 42 COLUM. J.
TRANSNAT’L L. 5, 8–9, 12 (2003); Frederick Tung, Is International Bankruptcy Possible?, 23
MICH. J. INT’L L. 31 (2001).
10. See Ian F. Fletcher, Insolvency in Private International Law 12 (James J. Fawcett ed., 2d
ed. 2005).
11. Westbrook, Theory and Pragmatism¸ supra note 2, 458; Jay Lawrence Westbrook, A
Global Solution to Multinational Default, 98 MICH. L. REV. 2276, 2277 (2000) [hereinafter
Westbrook, A Global Solution].
12. That is to say, a single international bankruptcy law and a single international bankruptcy
court system. See Westbrook, A Global Solution, supra note 11.
13. Ordinary private international law principles would continue to govern questions of noninsolvency law such as the validity of claims.
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Ideally, the forum administering the case would apply its own rules
regarding matters of insolvency—the lex fori concursus (the law of the state
of the opening of proceedings)—to govern the commencement, conduct,
administration, and conclusion of the insolvency proceedings.14 Insolvency
is regarded as based on procedural norms that are typically within the
domain of the forum under private international law regimes. In addition,
insolvency embodies fundamental values, which should be protected by the
forum.15 The application of the law of the forum where insolvency
proceedings are administered avoids potentially costly and extensive
litigation to determine issues of applicable law. As long as the insolvency
law of the forum is uniformly applied in its entirety, the case is governed by
a single coherent system. Under a unified approach to cross-border
insolvency, stakeholders can expect increased predictability, which in turn
can reduce transaction costs and risk premiums.16 Universalism also accords
with the idea that all creditors wherever located should be treated
equitably.17
Territorialism suggests that the universalist single law/single forum
approach is unrealistic and instead the cross-border insolvency framework
should follow the territorialist inclination of states.18 Often, national private
international laws of insolvency that afford insolvency proceedings of the
national system with universal effects do not reciprocally acknowledge the
effects of foreign insolvency proceedings conducted under the laws of a

14. See Jay Lawrence Westbrook, Locating the Eye of the Financial Storm, 32 BROOK. J.
INT’L L. 1019, 1021–22 (2007). This concentrated choice of law concept applies only to
insolvency matters and does not affect rules in regard to the creation of rights and claims. The
latter continues to be governed by general conflict of law rules. Thus, the insolvency forum will
need to apply its conflict of law rules to determine which laws govern the validity and
effectiveness of a right or claim.
15. FLETCHER, supra note 6, at 89.
16. Westbrook, A Global Solution, supra note 11, at 2286; Andrew T. Guzman, International
Bankruptcy: In Defence of Universalism, 98 MICH. L. REV. 2177, 2179, 2181, 2270 (2000);
Robert K. Rasmussen, Resolving Transnational Insolvencies Through Private Ordering, 98 MICH.
L. REV. 2252, 2255. Indeed the lex fori concursus is the dominant rule, adopted in the EU
Insolvency Regulation, supra note 1, art. 4(1); U.N. COMM’N ON INT’L TRADE LAW, UNCITRAL
LEGISLATIVE GUIDE ON INSOLVENCY LAW, rec. 31, U.N. Sales No. E.05.V.10 (2004) [hereinafter
UNCITRAL LEGISLATIVE GUIDE]; AM. LAW INST., Global Rules on Conflict-of-Laws Matters in
Insolvency Cases, in TRANSNATIONAL INSOLVENCY: GLOBAL PRINCIPLES FOR COOPERATION IN
INTERNATIONAL INSOLVENCY CASES ann. at 200, r. 12, (2012), available at
http://www.iiiglobal.org/component/jdownloads/finish/557/5932.htm [hereinafter Global Rules].
It is often subject to exceptions, though. See discussion infra Part V.
17. FLETCHER, supra note 6, at 11–12. Cf. Edward J. Janger, Universal Proceduralism, 32
BROOK. J. INT’L L. 819 (2007), who would favour a solution of one court but multiple laws to
avoid incentives for forum shopping or the need for excessive harmonization.
18. Lynn M. LoPucki, The Case for Cooperative Territoriality in International Bankruptcy, 98
MICH. L. REV. 2216 (2000); Reuven S. Avi-Yonah, National Regulation of Multinational
Enterprises: An Essay on Comity, Extraterritoriality, and Harmonization, 42 COLUM. J.
TRANSNAT’L L. 5, 8–9, 12 (2003); Frederick Tung, Is International Bankruptcy Possible?, 23
MICH. J. INT’L L. 31 (2001).
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foreign state.19 Thus, under territorialism, insolvency should be handled on
a separate territorial basis, that is, in each jurisdiction where the company
has assets. The universalist concept of a single forum and law presiding
over an international insolvency is also regarded by territorialists as
unfeasible, due to the potential difficulty in identifying a “home country”
for a multinational corporation for the purpose of insolvency.20 Finally,
even if such a place can be ascertained, territorialists remain concerned that
local creditors might be in a disadvantageous position because of the
difficulty of participating in foreign proceedings and because creditor rights
may be adversely affected by the change of the forum and laws.21
However, territorialism does not address the special problems of
international insolvencies. It could actually prove counter-productive for
reorganization or efficient liquidations of an entire international company if
each jurisdiction involved handles a fraction of the case. Fragmented
administration and multiplicity of applicable laws could increase the cost of
the process and make it difficult to reach a package sale or a restructuring of
the business as a whole.22 Furthermore, notwithstanding the pessimistic
prediction that a one law linked to one forum approach would be
“politically impossible and wholly unworkable,”23 evidence suggests that
cross-border insolvency frameworks adopting versions of universalism have
thus far managed to produce quite consistent, predictable, and appropriate
results.24
Nonetheless, universalism requires some mitigation to take into account
local policies, expectations, and diversity of enterprise structures. Indeed,
the key existing cross-border insolvency frameworks adopt a modified
version of universalism.25 Proponents of universalism have also proposed
modified universalism as the best solution in the short- to medium-term.26
19. FLETCHER, supra note 6, at 12.
20. See Lynn M. LoPucki, Cooperation in International Bankruptcy: A Post-Universalist

Approach, 84 CORNELL L. REV. 696, 716–25; 751–53 (1999).
21. See id. at 713–18.
22. Professor LoPucki has suggested, though, that territorialism may have a ‘cooperative’
element whereby States will retain full sovereignty, yet may collaborate in international
insolvency cases when they find it mutually beneficial. LoPucki, supra note 9; LoPucki, supra
note 20.
23. See, e.g., Tung, supra note 9.
24. See Irit Mevorach, Jurisdiction in Insolvency: A Study of European Courts’ Decisions, 6 J.
PRIVATE INT’L L. 327 (2010) [hereinafter Mevorach, Jurisdiction in Insolvency]; Irit Mevorach,
On the Road to Universalism: A Comparative and Empirical Study of the UNCITRAL Model Law
on Cross-Border Insolvency, 12 EUR. BUS. ORG. L. REV. 517 (2011) [hereinafter Mevorach, On
the Road to Universalism] (claiming that the Model Law has been a catalyst of universalism); JAY
LAWRENCE WESTBROOK, AN EMPIRICAL LOOK AT CHAPTER 15 (2010) (as presented to the
National Conference of Bankruptcy Judges). Cf. Jeremy Leong, Is Chapter 15 Universalist or
Territorialist? Empirical Evidence from United States Bankruptcy Court Cases, 29 WISC. INT’L
L.J. 110 (2012).
25. See infra Part V.
26. See Westbrook, A Global Solution, supra note 11.
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Under modified universalism, a cross-border insolvency system would
identify the main insolvency jurisdiction that would administer the case,
and whose laws would apply to most of the insolvency matters. Indeed,
modified universalism’s aim would be to administer the case by taking a
global collective perspective. Yet, modified universalism would also
subject the global approach to certain specific exceptions to accommodate
local expectations, for example, regarding rights in rem.27 Furthermore,
additional proceedings may be opened and regarded as “ancillary,” in aid of
a “main” (i.e., primary) proceeding. A modified universalist regime may
also provide for “secondary” proceedings in cases in which this would
better fit with creditors’ expectations, for example because the enterprise
had a significant presence in the jurisdiction, or where it would assist the
proceedings in the main forum. If secondary proceedings are opened, the
local forum may apply its own laws with regard to assets located in the
jurisdiction, though indeed the more the system allows secondary
proceedings to take place, the less it may benefit from the advantages of
universalism.28 Under modified universalist regimes, recognition of foreign
insolvency proceedings and assistance to the foreign courts may not be
automatic. Domestic courts might retain discretion to evaluate the fairness
of the home country procedures and laws, or apply public policy safety
valves to deny recognition or assistance and protect the interests of local
creditors.29 Modified universalism accommodates situations where a
number of full parallel processes take place, and still provides for
cooperation towards a harmonized solution to the multiple proceedings.
Universalism can be further supported by “contractualist” solutions.
The contractualist theory suggests, with regard to international insolvency,
giving full effect to parties’ choice of the international insolvency regime.
This theory has gained little support.30 Indeed, it fails to appreciate the
multiparty nature of insolvency regimes and the divergence in the nature of
claimants.31 However, ad hoc contractualism in the course of the
international insolvency, whereby parties agree on how to coordinate the
cross-border insolvency process by way of agreement on “protocols,” could
contribute to an effective implementation of global universalist solutions in
insolvency.32
Thus, the universalist one law linked to one forum approach, achieved
by the harmonization of private international laws of insolvency, is an
27. See EU Insolvency Regulation, supra note 1, art. 5–15; see also Global Rules, supra note
16, r. 15–22. Cf. UNCITRAL LEGISLATIVE GUIDE PART THREE, supra note 5, recs. 32–33.
28. See infra Part V on the EU Insolvency Regulation scheme.
29. See infra Part V on the Model Law scheme.
30. See Rasmussen, supra note 16, at 2255.
31. See Elizabeth Warren & Jay Lawrence Westbrook, Contracting Out of Bankruptcy: An
Empirical Intervention, 118 HARV. L. REV. 1197, 1201, 1248–54 (2005).
32. See Irit Mevorach, Towards a Consensus on the Treatment of Enterprise Groups in
Insolvency, 18 CARDOZO J. INT’L & COMP. L. 359, 405 (2010).
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effective way to deal with cross-border insolvencies. It should be subject to
safety valves and exceptions in a restrained manner so that exceptions do
not “swallow” the universalist rule,33 and it should be sufficiently flexible to
accommodate different enterprise structures. Such an approach
accommodates territorialism concerns, without considerably sacrificing
insolvency objectives. Contractualism also fits well within a modified
universalist paradigm where it contributes to the achievement of a global
approach without undermining those same concerns of territorialism.
II. UNIVERSALISM AND THE GROUP CONTEXT
Cross-border insolvencies involving groups present greater
complexities compared with cases of single company insolvency, and the
appropriateness of universalism to resolve such cases is accordingly less
straightforward. Indeed, territorialist arguments against a global perspective
to multinational default are stronger in an enterprise group context, i.e.,
where the “single law linked to a single forum” approach purports to apply
to a group as a whole. In cases involving groups, the problems highlighted
by territorialists and mentioned above—such as predictability of a home
country forum, possible defeat of creditor entitlement by the alteration of
the forum and law, and interference with state sovereignty—might be more
pronounced. Group enterprises may operate as conglomerates of
independent and separate entities located in different jurisdictions.
Dislocating the insolvency forum from the entities’ home country to
another forum (a group forum of some sort), and applying that other
forum’s laws, could therefore distort such expectations and preclude state
control over locally formed and controlled entities. Arguably, a universalist
approach applied to the group as a whole may not be necessary at all, and
territorialism may better fit with the way groups operate.34
The reality, though, is more multifaceted. There is, in fact, a wide range
of group structures, and group entities often operate beyond national
33. See Jay Lawrence Westbrook, Breaking Away: Local Priorities and Global Assets, 46
TEX. INT’L L.J. 601 (2011); Leif M. Clark & Karen Goldstein, Sacred Cows: How to Care for
Secured Creditors’ Rights in Cross-Border Bankruptcies, 46 TEX. INT’L L.J. 513 (2011). Cf.
Edward J. Janger, Reciprocal Comity, 46 TEX. INT’L L.J. 441 (2011) (who suggests giving a
greater role to local priorities in the context of modified universalist solutions); John A. E. Pottow,
A New Role for Secondary Proceedings in International Bankruptcies, 46 TEX. INT’L L.J. 579
(2011) [hereinafter Pottow, A New Role for Secondary Proceedings in International Bankruptcies]
(discussing the merits of synthetic secondary proceedings over traditional secondary proceedings).
Pottow suggests that secondary proceedings are a necessary evil, required to get skeptical states to
subscribe to universalism. Id. at 581, 584. See also John A. E. Pottow, Beyond Carve-Outs and
Toward Reliance: A Normative Framework for Cross-Border Insolvency Choice of Law, 9
BROOK. J. CORP. FIN. & COM. L. 202, 205–06 (2014) [hereinafter Pottow, Beyond Carve-Outs and
Toward Reliance].
34. LoPucki, supra note 20, at 750. See also the regime proposed for international enterprise
groups in the UNCITRAL LEGISLATIVE GUIDE PART THREE, supra note 5, which is mainly based
on cooperation of multiple territorial proceedings. See infra Part V.
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borders through their close affiliation with the other entities, even when the
enterprise is formally segregated into separate entities in different countries.
Moreover, the group as a whole may be functionally integrated and operate
a single business or single lines of businesses across entities. In some
circumstances, the enterprise may even be so heavily integrated that assets
and debts were intermingled in the ordinary course of business.35 A one size
fits all solution that provides for separate territorial proceedings at the
location of the subsidiaries for any group in cross-border insolvency would
often diverge from the way multinational groups actually operate and
therefore fail to facilitate beneficial global group-wide solutions.36
Furthermore, at least with regard to those international groups whose
subsidiaries are significantly linked to the home country group’s nerve
center the application of local policies to the group entities might be in any
event limited in the ordinary course of business. Therefore, taking a
multinational approach in insolvency in such cases would not defeat state
sovereignty in functional terms.37
Territorialists argue that even if there is some sense in universalism in a
group context, it is impractical since it is impossible to identify a group
home country in which proceedings could be centrally administered with
sufficient predictability.38 Yet, this concern should be evaluated in view of
the diversity of group structures, and the fact that in practice some common
group organizational forms may have a clear group center. In other words,
territorialist concerns regarding the feasibility of universalism in a group
context are overstated to some extent and require closer evaluation of group
economic reality and its effect on the need for a global approach in
insolvency, on expectations, and on local control.
There may also be a concern that universalism applied to groups would
defeat the fundamental company law principle of the corporate form. Yet,
this concern is largely misconceived. Indeed, the key economic rationale for
respecting the corporate form and, in a group context, applying entity
principles39 is the reduction of transaction costs and encouragement of

35. See MEVORACH, supra note 3, ch. 5.
36. A coordinated group-wide approach can avoid separate sales of assets resulting from

disintegration which may be value destroying as was apparent in the case of KPNQwest N.V. See
ROBERT VAN GALEN, THE EUROPEAN INSOLVENCY REGULATION AND GROUPS OF COMPANIES
(2003) (presented at the INSOL Europe Annual Congress). It can also avoid lack of smooth
cooperation between affiliates. An example is the Lehman Brothers case where the UK
administrators of Lehman Brothers International (Europe) (LBIE) refused to become a party to a
cross-border protocol proposed by the U.S. Bankruptcy court. See In re Lehman Brothers
International (Europe) (in administration), [2011] EWHC (Ch) 2022.
37. See also Westbrook, A Global Solution, supra note 11, 2298–99, 2310–11.
38. See LoPucki, supra note 20 at 716–18.
39. The respect of corporate personality and limited liability in the regulation of groups can be
contrasted with “enterprise law,” which suggests considering the group as the relevant “entity.”
See Phillip I. Blumberg, The Corporate Entity in an Era of Multinational Corporations, 15 DEL. J.
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commerce through the segregation of assets and debts (“asset partitioning”)
among affiliates in a group.40 However, private international laws that
would take account of group interconnectedness in order to ascertain the
proper forum and the applicable law would not interfere with asset
segregation within the group.
Conflict of law rules are characteristically based on connecting factors
linking the legal relationship to the appropriate forum and applicable law.
The connecting factor in corporate insolvency that determines both forum
and laws choices is primarily based on geography, i.e. the presence of the
main economic activity of the debtor in a particular country. In the case of
integrated groups, there is no reason why the geographical link of a debtor
to a jurisdiction would not be created through its connection to other
entities in a group that have presence in that forum. Thus, a universalist
approach applied to groups would determine the choice of law and forum in
accordance with economic reality, taking account of the specific group
scenario. Accordingly, it would in many cases find that the entire integrated
group has a unified main forum to which all entities are connected. The
universalist approach would have no say, though, on the issue of liability
between affiliates and the segregation of asset and debts. Indeed, in the
course of insolvency of enterprise groups (wherever the case may take place
and under which laws), it may be determined by the presiding forum, based
on the applicable law, that a parent should be liable for the debts of the
subsidiary, or that proceedings should be substantively consolidated. Such
solutions that an insolvency law might provide would no doubt directly
interfere with asset partitioning, as they would allow the “lifting” of the
“corporate veil.” Therefore, clearly and strictly defined pre-requisites may
apply in such scenarios, such as the proof of fraud, wrongful trading by
shadow corporate directors or very strong integration.41 However, such
determination of whether to treat the entities separately or link them
substantively is a different matter, separate from the private international
law aspects of the administration of a group insolvency case.
III. APPLYING THE GROUP FORUM LAWS: NOT A ONE SIZE
FITS ALL SOLUTION
Many cross-border insolvency cases of groups involve economically
integrated enterprises because such enterprises are prone to the “domino
effect,” with the insolvency of one or few entities of the group cascading

CORP. L. 283 (1990); Clive M. Schmitthoff, The Wholly Owned and the Controlled Subsidiary, J.
BUS. L. 218, 219–22 (1978).
40. Henry Hansmann & Reinier Kraakman, The Essential Role of Organizational Law, 110
YALE L.J. 387 (2000).
41. See MEVORACH, supra note 3, at 215–29, 294–318.
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throughout the entire integrated enterprise.42 Integration may be in terms of
the group business, where the entire group or some parts thereof have run a
single or an interdependent business. In the more rare cases, the integration
is in terms of the assets and debts, whereby the affairs and liabilities of the
different entities have been intermingled and inseparable.43
In any event, the existence of integration would suggest that some
degree of coordination in the course of insolvency would be critical for
achieving efficient solutions, connecting the different entities proceedings
together—potentially centralizing all proceedings in a single jurisdiction
and governing the process by a single set of laws. Centralization of the
process and concentration of the laws may be particularly important where
the envisaged solution is reorganization or a going concern sale of the
integrated business. In a piecemeal liquidation, it is possible to break the
integrated group into pieces and address the insolvency on a jurisdictionby-jurisdiction basis. Even then, a group may benefit from a joint “package
sale” of its assets; however, the going concern value of the joint business
could be lost and reorganization of the enterprise might be impossible in the
absence of a group-wide approach. Achieving such group-wide solutions
may be possible through cooperation across borders. Still, mere cooperation
between parallel processes taking place in different countries and subject to
different laws may not be sufficiently effective. In particular, coordinated
solutions may be hampered where different insolvency laws would apply to
the different entities in insolvency. It may be especially difficult to achieve
group-wide reorganizations where rules—for example, regarding voting,
plan confirmation, and new financing—are different,44 and even more so
where multiple jurisdictions are involved. Concentration of the laws and
processes in one or two jurisdictions could facilitate the reorganization
significantly.45
Concentration of laws and proceedings is also particularly sensible
where substantive consolidation is envisaged for the enterprise, since
substantive consolidation would require treating the enterprise as a single
entity for distributional purposes, ignoring the random position of assets in
different jurisdictions.46 Indeed, such a solution should be applied sparingly.
42. Non-integrated groups are less likely to collapse as a whole and thus the question of
whether to apply universalist or territorialist solutions to the group would not normally arise.
43. See MEVORACH, supra note 3, at 30–31, 132.
44. See, e.g., the Enron case in which a complex plan needed to be designed in order to
overcome the differences between the chapter 11 and scheme of arrangement regimes (In re
Enron, No. 01-16034, 2001 Extra LEXIS 304 (Bankr. S.D.N.Y. Dec. 10, 2001)).
45. Subject to the same exceptions to the lex concursus rule that would apply in a single
company insolvency case. The nature and rationale for such exceptions is beyond the scope of the
paper. But see the discussion in Pottow, Beyond Carve-Outs and Toward Reliance, supra note 33;
Edward J. Janger, Silos: Establishing the Distributional Baseline in Cross-Border Bankruptcies, 9
BROOK. J. CORP. FIN. & COM. L. 180, 184–87 (2014).
46. Such a solution was achieved by way of agreement between the liquidators in the BCCI
case. The assets and debts of the different entities were pooled together under the supervision of
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The rationale for applying substantive consolidation and the extent to which
such solution should be pursued in relevant circumstances is, as noted
earlier, beyond the scope of this paper.47 What is relevant for the purpose of
the private international law and choice of law analysis is that the crossborder insolvency framework be able to support a group solution, including
where substantive consolidation is necessary. If different laws apply to the
group enterprise’s insolvency, each set of laws may impose different preconditions for applying substantive consolidation. For example, the parent
company’s forum laws may provide for substantive consolidation only
where assets and liabilities of the group entities were intermingled in the
course of business, while the subsidiary’s forum laws may require as a
condition for substantive consolidation proof of creditor reliance on the
group as a whole. Legal systems may also vary in the way to apply
substantive consolidation. The fragmentation of applicable law is likely to
impede any coherent solution.
Centralization of the law and forum in cases of integrated enterprises is
thus conducive to group-wide solutions that may better match the economic
reality of the enterprise. However, the assumption of efficiency of this
universalist approach, as well as the question of compatibility with spheres
of control and expectations, requires consideration of the degree of
geographical spread of the enterprise and the way it has been managed
internationally. Specifically, it requires drawing a distinction between two
typical structures of integrated enterprise groups: those groups that have
been controlled centrally (centralized groups) and those groups that
although integrated in various ways, have been managed in a decentralized
manner and operated the global business through autonomous entities
(decentralized groups).48
A. INTEGRATED CENTRALIZED GROUPS
It is submitted that in cases where the integrated group was controlled
and managed centrally,49 the optimal approach in the course of insolvency
would also be full centralization of the forum and law.50 The integrated,
centralized enterprise group is in functional (economic connections) terms
the principal process in Luxemburg that also applied its insolvency laws, though some of the
jurisdictions involved ring fenced assets or applied some of their local insolvency rules. See Re
BCCI SA (No. 10) [1997] 2 WLR 172 (Ch 1996); Re BCCI SA (No. 2) [1992] BCLC 715.
47. See, e.g., MEVORACH, supra note 3, at 215–35; Henry Peter, Insolvency in a Group of
Companies, Substantive and Procedural Consolidation: When and How?, in THE CHALLENGES
OF INSOLVENCY LAW REFORM IN THE 21ST CENTURY (Henry Peter et al. eds.,Verlag Schulthess
2006); Douglas G. Baird, Substantive Consolidation Today, 47 B.C. L. REV. 5 (2005); William H.
Widen, Corporate Form and Substantive Consolidation, 75 GEO. WASH. L. REV. 237 (2007).
48. See MEVORACH, supra note 3, at 133–35.
49. The whole or part of the group may operate in this way.
50. Subject to the same limited exceptions to the lex fori concursus rule that should apply to a
single company’s cross-border insolvency.
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the same as a single enterprise that operates across borders via offices or
branches; only these “branches” are in fact formally separated entities and
therefore require separation between the assets and the debts of each entity
in the course of insolvency. Thus, as it is most effective to handle the crossborder insolvency of single companies centrally in terms of the law and
forum, so would be the case for the integrated, centralized group. Similarly,
the argument about the defeat of state sovereignty in such cases is weak.
Like the multinational corporation that is not in fact governed locally, the
integrated centrally controlled group is in reality significantly linked to the
home country forum in the ordinary course, and centralization in insolvency
only follows this reality.
Even in the cases of centralized groups, however, it might be that some
of the subsidiary entities are heavy in assets and local presence, to the
extent that it would be efficient to conduct local proceedings. However,
whether or not to open additional proceedings should ideally be a decision
made by the insolvency representative supervising the main group
proceedings who would be obliged to regard the interests of the
stakeholders as a whole. Furthermore, the opening of additional
proceedings regarding the same integrated, centralized group may be
merely ancillary to the main process, and may not require the application of
a separate set of laws.
In any event, any further decentralization of the law and process would
not match the economic reality of the business enterprise. At the same time,
creditors’ entitlements vis-à-vis the entity with whom they were dealing,
and their prediction regarding the law and forum that will preside in the
event of insolvency, would not be hampered by the centralization of the
applicable law and forum. In cases of integrated centralized groups,
voluntary creditors are capable of conducting the ex ante predictions to
ascertain the group’s home country in the same way that they would for a
single company with foreign branches. Identifying a mutual predictable
center is especially feasible if the key connecting factor for insolvency
jurisdiction is the location of the economic center, rather than the place of
incorporation, and as will be noted below, cross-border insolvency
frameworks, increasingly emphasize economic reality over mere
registration as their jurisdictional test. Indeed, the place of incorporation or
registered office is likely to refer to multiple jurisdictions where entities
were registered, yet the economic center, in particular if it is equated with
the operational headquarters of the business, is likely to refer the case to a
common center for the group as a whole.51 In fact, in cases of integrated
51. In cases decided under the EC regulation, it was possible to identify a mutual predictable
center for all group members at the location of the central head-office. See Daisytek-ISA Ltd High
Court of Justice Leeds (UK) 16 May 2003, [2003] BCC 562 (ChD); Re Parkside Flexibles SA,
[2006] BCC. 589 (Eng.); MPOTEC GmbH, tribunal de grande instance [T.G.I.] [ordinary court of
original jurisdiction] Nanterre, [2006] BCC 681 (Fr); Re Creative Building Maintenance Inc., et
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centralized groups, the central management of the group coincides with the
center of each group entity, and therefore can be predicted in the same way.
Because each group entity is centrally controlled from the group head office
(since the group is centralized), the entities’ home countries and the group
home country would be the same.
B. INTEGRATED DECENTRALIZED GROUPS
The choice of law analysis may be different where the group is
integrated but decentralized, that is, where the group entities—all or some
of them—are managed independently, with significant autonomy in their
respective jurisdictions, and are more loosely controlled from a group
headquarter. Although the integration of the group still suggests that the
group stakeholders would benefit from some degree of global group-wide
approach, full centralization might not be the optimal solution if entities
were locally administered. Collection of evidence and relevant information
may be difficult without opening local proceedings. Decentralization may
also suggest that separate reorganization plans or restructurings for different
divisions may be most effective. Other territorialist concerns might also be
paramount in such cases. Since the entities in a decentralized enterprise
were independent and controlled domestically or on a regional level,
creditors likely had dealings with the local or regional management,, and
therefore, they expect the applicable insolvency law to be linked to that
territorial forum. The primary choice of law solution in such cases should,
therefore, be the application of the entity’s lex fori concursus, rather than
that of a group center.52 Still, the process may be usefully synchronized to
promote an efficient solution through the leadership of the forum where the
whole integrated group was to some extent coordinated in the ordinary
course—that is, at the group coordination center. The coordination center
equates with the place of an enterprise’s headquarters, only that the function
of the headquarters has been somewhat different in the case of the
decentralized group as it coordinated the enterprise rather than closely
controlled it. The purpose of such coordination between entities of a
decentralized group, in the course of insolvency may be to exchange
relevant information or collaborate in view of a forthcoming investment in

al., Nos. 06-03586, 03587 (Bankr. W.D.N.Y. 2006); Re ROL Manufacturing (Canada) Inc., et al.,
No. 08-31022 (Bankr. S.D. Ohio 2008). See also Gabriel Moss & Michael Haravon, “Building
Europe”—the French Case Law on COMI, 20 INSOLVENCY INTELLIGENCE 20 (2007); Gabriel
Moss, Group Insolvency—Choice of Forum and Law: The European Experience Under the
Influence of English Pragmatism, 32 BROOK. J. INT’L L. 1005 (2007).
52. Note that the local entity too may represent a regional group center, of a regionally
integrated centralized group, in which case the law of that entity may apply to additional entities
that were under the control of that separately managed part of the group.
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the group as a whole, but not to fully centralize the proceedings and the
laws.53
However, the proper private international law solution for an integrated
group in insolvency may be less clear-cut. Even though in decentralized
groups, entities may exercise local autonomy, centralization in the course of
insolvency may still be the most effective approach, especially if
reorganization of the entire integrated group, or substantive consolidation,
is envisioned.54 As mentioned above, achieving group-wide reorganizations
or substantive consolidation is difficult where the process is fragmented and
multiple laws apply. The future structure planned for the enterprise may
also be such that centralization is required in the course of insolvency.
Thus, while it may have been the case that prior to the insolvency
proceedings part of the group was decentralized, a new structure may be
envisaged post-insolvency in the context of a plan that may entail a
transformation of the enterprise into a more centralized organization. At the
same time, the fact of pre-insolvency decentralization requires
consideration of the redistribution risk and the potential uncertainty
regarding the applicable law.
These scenarios, therefore, present some degree of conflict or mismatch
between the advance of optimal insolvency solutions ex post after the
opening of insolvency proceedings (and in view of future restructuring of
the business) and the respect of pre-insolvency rights and expectations that
affect ex ante efficiency. The dilemma can be resolved, though, through a
sufficiently nuanced choice of law regime that would allow the central
(main) group forum to address the applicable law question more flexibly.
The main group forum at the group headquarters, where proceedings would
be centralized, may be required to uphold creditor pre-insolvency
entitlements in such cases, pursuant to the subsidiary’s center of main
interests (COMI) insolvency law and ensure that creditors are not worse off
by the application of the laws of the group forum. Yet, the center forum
may not apply the local laws wholesale. Such an approach might be
counter-productive to achieving group-wide effective solutions. It will be
sufficient to ensure that specific protections afforded to local creditors are
upheld through, for example, respecting priorities under the local law
regarding the local assets. The application of other rules and processes of
the group center is justifiable—both because it will promote the insolvency
goals by allowing efficient solutions in the course of insolvency and
because it fits with the private international law analysis that is based on a
53. See Irit Mevorach, The Home Country of a Multinational Enterprise Group Facing
Insolvency, 57 INT’L & COMP. L.Q. 427, 446–47 (2008).
54. Indeed, the latter scenario (substantive consolidation for decentralized groups) is less likely
to occur, since it is more conceivable that a heavily integrated intermingled group that would
require substantive consolidation would also be centralized in terms of its management. It is a
more conceivable scenario in circumstances of fraud.
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connection between entities and jurisdictions.55 In the integrated but
decentralized cases, in addition to having distinct centers, the group entities
have also had a significant link to the group center forum that has been
coordinating the enterprise. The approach is similar to the “synthetic
secondary proceeding”56 solution that has been employed in practice,
whereby all proceedings were opened at group headquarters and the
opening of additional secondary proceedings regarding the same group
entities was avoided by applying certain local laws that grant protections to
creditors.57
C. OTHER INTEGRATED GROUPS
Finally, some group enterprises, even if integrated, may be structured in
a way that would make it difficult to identify a single economic center
where the group as a whole is centrally controlled or coordinated. For
example, a group enterprise may be split organizationally whereby several
sets of management control the group,58 or it may be structured in a way in
which there is no central location exercising control over subsidiaries. Thus,
instead of having one “head” and “brain” controlling or coordinating the
entire group, there may be two or more heads of the enterprise. Decisionmaking may also take place between management centers of equally
positioned entities in horizontal types of structures.59 In the event of
insolvency of such groups, it may be appropriate to open more than one
central proceeding and apply more than one set of laws. It might be
55. A connection that also generates expectations and reliance.
56. See Pottow, A New Role for Secondary Proceedings in International Bankruptcies, supra

note 33, at 199. The concept is referred to as “virtual territoriality” in Edward J. Janger, Virtual
Territoriality, 48 COLUM. J. TRANSNAT’L L. 401, 408–09 (2010), and as the “as if” approach in
Bob Wessels, Contracting Out of Secondary Insolvency Proceedings: The Main Liquidator’s
Undertaking in the Meaning of Article 18 in the Proposal to Amend the EU Insolvency
Regulation, 9 BROOK. J. CORP. FIN. & COM. L. 63, 75–76 (2014).
57. See, e.g., Re MG Rover Belux SA/NV (In Administration), [2006] EWHC (Ch) 1296
(Eng.); see also Heribert Hirte, Towards a Framework for the Regulation of Corporate Groups’
Insolvencies, EUR. CO. & FIN. L. REV. 213, 218 (2008). The pending amended EU Regulation will
explicitly authorize liquidators to make such undertakings to local creditors to avoid the opening
of secondary proceedings (Proposal for a Regulation of the European Parliament and of the
Council Amending Council Regulation (EC) No 1346/2000 on Insolvency Proceedings, art. 18(1),
COM (2012) 744 final (Dec. 12, 2012) [hereinafter Proposal for Amending the EU Insolvency
Regulation]); Council of the European Union, 10284/14 add 1. ann. art. 42d1-42d17 (June 3,
2014). [hereinafter Compromise Text]). See also Janger, supra note 45, at 187–89 (Janger would
give an even greater role to the synthetic proceedings approach and apply it more generally in
cross-border insolvency).
58. An example is the case of Eurotunnel (Tribunal de Commerce, Paris, Aug. 2006 (Fr.))
(unreported), where two parent companies, French and English, jointly owned the global
integrated operation. Indeed the decision on the location of COMI in this case was not “clear cut.”
Eventually the global restructuring took place under the French “Procedure de Sauvegarde”. The
French court concluded inter alia that the various group entities’ management was largely
concentrated in France, as was also described in the annual reports of the parent companies.
59. Mevorach, supra note 53, at 447–48.
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possible, however, to centralize the process to some extent where
centralization can promote the goals of the process. The court may also
consider alternative connecting factors (i.e., degree of activities, assets,
creditors etc.) to ascertain an approximate center that can lead the case
especially if a group reorganization, going concern sale or substantive
consolidation is being considered. Furthermore, by way of agreement or
cooperation between insolvency representatives or the courts, some of the
center forums may defer to a single center that would oversee the process.
The usefulness of “ad-hoc contractualism” to achieve group universalist
solutions has been noted; it may be particularly sensible to utilize this
measure in order to minimize the number of proceedings and laws that
would apply, where the envisaged solution is reorganization or substantive
consolidation that would encompass those parallel-managed parts of the
group. It is important, though, to set limitations to contractual solutions or
discretionary powers given to the court to employ alternative jurisdictional
tests. To the extent that deference and centralization entail redistribution of
rights because of a real shift of an entity’s center, there should be means of
compensation in a reorganization plan. A no worse-off rule, or requirement
of consent of those whose rights are impaired by the jurisdictional shift,
should be applied when confirming agreements on applicable law or
localizing group proceedings in an approximate center, in a way that could
advance a group plan or other group-wide solutions.
Thus, a choice of law regime applicable to groups can be nuanced
enough to accommodate the diversity of group managerial structures and
insolvency scenarios. The more the enterprise has been integrated and
centralized, and the more it requires solutions that envisage a continuation
of the group or its business, the more crucial it is to apply a universalist
solution to the group as a whole, to centralize the process and laws. The
toolkit of solutions should also include the possibility of accommodating
local priority rights in cases where entities had distinct centers yet the
process still requires a large degree of centralization. In cases of significant
decentralization or where piecemeal liquidation is desired, looser
connections between the group entities’ insolvency proceedings may be
employed through the private international law/choice of law regime. Yet,
the cases of integrated enterprises that require a large degree of
centralization in insolvency, be it because the group was significantly
integrated or because it would benefit from some type of reorganization or
going concern sale, are common cases of group insolvency on which crossborder insolvency frameworks should focus, as practice also shows.
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IV. CHOICE OF LAW SOLUTIONS FOR GROUPS UNDER THE
CROSS-BORDER INSOLVENCY FRAMEWORKS
The two main cross-border insolvency frameworks on the regional and
international levels are the EU Insolvency Regulation and the UNCITRAL
Cross-Border Insolvency Model Law. Below it is considered to what extent
these frameworks, in their current form and in view of forthcoming
developments, facilitate the type of optimal solutions suggested above for
the cases of international groups’ insolvency.
A. EU INSOLVENCY REGULATION
Under the EU Insolvency Regulation scheme, only one main
proceeding may be opened against a debtor, in the forum of its COMI, and
this proceeding should automatically be recognized and given full effect in
other Member States.60 The lex fori concursus (the law of the forum) is the
applicable law regarding insolvency matters, subject to certain exceptions,
including the possibility that secondary proceedings will be opened in
which case the law of the secondary forum will apply regarding locally
situated assets.61 Thus, the EU Regulation adopts the mitigated one law
linked to one forum approach. However, the group case is not addressed
explicitly. Currently, there are no provisions regarding centralization,
coordination, or cooperation in cases where two or more entities belonging
to the same enterprise group are in insolvency. The EU Regulation would
apply in such cases with regard to each entity separately.62
Nevertheless, the Regulation has generated pragmatic solutions in cases
of groups. Many group cases have been centralized in one forum allowing
the design of group-wide solutions through the identification of the same
COMI for all group entities at the group headquarters, and the application
of the forum law.63 The practice of the application of the EU Regulation
shows a large proportion of group cases, of which many required groupwide solutions and that had a structure that could indicate a mutual place of
command and control.64 COMI was also interpreted as referring to a real

60. Subject to the “public policy exception.” EU Insolvency Regulation, supra note 1, art. 26.
61. Id. art. 4(2).
62. See Miguel Virgós & Etienne Schmit, Report on the Convention of Insolvency

Proceedings,
para.
76,
(May
3,
1996),
available
at
http://aei.pitt.edu/952/1/insolvency_report_schmidt_1988.pdf. See also Eurofood IFSC Ltd. (Case
/c-341/04) [2006] OJ 2006 C143/11, [26]-[37].
63. See, e.g., In re Daisytek-ISA Ltd., [2003] BCC 562; Energotech SARL, [2007] BCC 123
(Tribunal de Grande Instance) (Fr.); Hettlage-Austria, Munich District Court (Amtsgericht), 4
May 2004, AG Munchen Beschl.v.4.5.2004-1501 IE 1276/04; Eurotunnel (Tribunal de
Commerce, Paris, Aug. 2006 (Fr.)). In some cases the forum allowed giving effect to local
priorities. See supra note 58.
64. See Mevorach, Jurisdiction in Insolvency, supra note 24, at 327; see also Gabriel Moss,
Group Insolvency — Forum — EC Regulation and Model Law Under the Influence of English

277

2014]

Cross-Border Insolvency of Enterprise Groups

243

economic center, primarily the enterprise actual head-office.65 Courts and
insolvency representatives have acknowledged the reality of integrated
groups in insolvency and ensured that a global centralized approach can be
applied in such cases. Thus, the practice developed optimal effective rules.
Nonetheless, the manner in which such group-wide approach should be
applied could be made more explicit in the Regulation. Indeed, the need to
address the case of group insolvency has been acknowledged and a new
chapter on enterprise groups has been formulated for a revised EU
Regulation (negotiations on the revised Regulation text are still ongoing).66
However, while the new chapter on groups provides means for cooperation
and coordination of group insolvencies, it does not sufficiently endorse the
practice of centralization.
Indeed, the design of provisions for groups presented challenges, and
the drafting of the chapter on groups involved several iterations and
negotiations between the Parliament and the Commission. The European
Commission’s original proposal (from 2012) of a group chapter only
contained provisions on cooperation between multiple group proceedings.67
The idea was that liquidators appointed in proceedings concerning entities
of the same group would cooperate if such cooperation would facilitate the
effective administration of the proceedings, including sharing information,
exploring the possibilities of group restructuring, and coordinating the
supervision of the group affairs. The courts too would similarly cooperate.
The liquidators would have the right to be heard and participate in other
group entities’ proceedings, to request a stay of such proceedings, and to
propose a rescue plan.68
The Commission’s initial approach resembles the manner in which the
relationship between main and secondary proceedings is addressed in the
current text of the revised Regulation. In that context too, liquidators and
courts are duty-bound to cooperate. However, regarding secondary
proceedings, it may now be possible to limit the opening of such
proceedings to circumstances where it is necessary to protect the interests of
local creditors.69 In contrast, no limitations were suggested regarding the
opening of parallel proceedings against related companies. Various other
new provisions will ensure that the leading role of the liquidator in the main
proceeding is retained vis-à-vis the secondary proceedings. In contrast, the
Commission did not include similar limitations regarding the opening or the
Pragmatism Revisited, 9 BROOK. J. CORP. FIN. & COM. L. 250 (2014) (discussing the use of the
“head office functions” test to determine COMI).
65. See Mevorach, Jurisdiction in Insolvency, supra note 24.
66. See Proposal for Amending the EU Insolvency Regulation, supra note 57, ch.IV a;
Compromise Text, supra note 57, ch. IVa. The negotiations on the revised Regulation were still
ongoing at the time this Article went to print.
67. See Proposal for Amending the EU Insolvency Regulation, supra note 57, ch. IVa.
68. Id. art. 42a-d.
69. Id. art. 29a; see also Compromise Text, supra note 57, art. 29a.
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handling of parallel proceedings against related companies of a group
enterprise. All liquidators were to have the same status and all could have
asked to stay other proceedings and propose a rescue plan. It was not
required or suggested to file the proceedings in a single jurisdiction, or to
instigate main or supervisory proceedings at a group center.
The initial proposal of the European Parliament for a group chapter
(proposed in 2011) was a much more obtrusive yet adaptive approach and
more akin to the practice of centralization. It provided concrete solutions for
different types of groups and suggested the centralization of group
proceedings in a single forum as the primary approach.70 The Parliament
recommended that where the group structure allows it, proceedings should
be centralized in the jurisdiction of the group headquarters.71 That would
have led to the application of that forum’s laws, based on the EU
Insolvency Regulation scheme whereby the forum applies its laws subject
to exceptions. Any additional proceedings opened against entities of the
same group would be ancillary to the main group proceedings. Where the
group is decentralized, the Parliament recommended that coordination
mechanisms should be used.
Indeed, to some extent, the practice of centralization was acknowledged
in the 2012 Commission’s proposal as well, through the introduction of a
new recital that stated that the rules proposed for groups should not limit the
possibility of a court’s opening of insolvency proceedings for several
companies belonging to the same group in a single jurisdiction.72 Such joint
opening would be possible if the court finds that the COMI of these
companies is located in a single member state. In such situations, the court
should also be able to appoint, if appropriate, the same insolvency
representative in all proceedings concerned. Yet, the centralization concept
was mentioned only in a recital and had no resonance within the body of the
group chapter.73
The European Parliament subsequently introduced amendments to the
Commission’s text. The revised Parliament’s proposal (of December 2013)
could be seen as a compromise between its original approach that
distinguished between different group scenarios and focused on
centralization, and the Commission’s “one-size fits all” cooperation-based
proposal.74 The Parliament suggested that in addition to the provisions
regarding cooperation among parallel proceedings of group entities, it
70. European Parliament, Comm. of Legal Affairs, Rep. with Recommendations to the
Commission on Insolvency Proceedings in the Context of EU Company Law, Part 3:
Recommendations on the Insolvency of Groups of Companies, 2011/2006(INI) (Oct. 17, 2011).
71. Id.
72. Proposal for Amending the EU Insolvency Regulation, supra note 58, recital 20b.
73. Id.
74. European Parliament, Comm. on Legal Affairs, Draft Report on the Proposal for a
Regulation of the European Parliament and of the Council Amending Council Regulation (EC)
No. 1346/2000 on Insolvency Proceedings, COM (2012) 0744 (Dec. 20, 2012).
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should be possible for a court to open what is called “coordinating
proceedings” at any jurisdiction where a proceeding against a group entity
is pending, provided that the entity serves “crucial functions” within the
group and has its COMI in the jurisdiction.75 Where there is an attempt to
open such proceedings in several forums, the group coordinating
proceedings should be opened at the COMI of the most crucial member of
the group.
A more recent Compromise Text adopted by the Council of Ministers
(in June 2014) provides that such group coordination proceedings may be
requested at any court having jurisdiction over the insolvency proceedings
of a member of the group by a practitioner appointed in a proceeding
opened in relation to a member of the group. If there are several requests,
the court first seized has jurisdiction. Where at least two-thirds of all
insolvency practitioners appointed in insolvency proceedings of the
members of the group have agreed that a court of another Member State
having jurisdiction is the most appropriate for the opening of group
coordination proceedings, that court shall have exclusive jurisdiction.76
The coordinator officer will have responsibility for mediating between
office-holders appointed in the various proceedings, identifying and
outlining recommendations for the conduct of the insolvency proceedings,
and proposing a group-wide plan if suitable. Once coordinating proceedings
are opened other office-holders would no longer have the right to request a
stay of measures with regard to other group members’ proceedings.77 The
Compromise Text further emphasizes that participation in a coordinated
proceeding is voluntary.78
Thus, the current text of the new group chapter is premised on
cooperation and coordination of multiple proceedings.79 No doubt,
cooperation and coordination are important mechanisms in the toolkit of
measures for addressing group insolvencies. As suggested above,
cooperation and coordination between parallel proceedings may be
particularly suitable for cases of decentralized groups that may not require
tighter solutions and full centralization of the process post-insolvency.
Indeed, such enterprises or parts thereof may be significantly decentralized
and not require any coordination at all, and therefore, the possibility to
include only some of the entities in a coordinated insolvency process is
commendable. Regrettably, though, still no reference is made in the current
75. “Crucial functions” refers to the ability, prior to the opening of insolvency proceedings
with respect to any member of the group, to take and enforce decisions of strategic relevance for
the group or parts of it. Alternatively, it means the economic significance within the group,
presumed if the group member contributed at least ten per cent to the consolidated balance sheet
total and consolidated turnover. Id. art. 2 (ja).
76. See Compromise Text, supra note 57, arts. 42d1-42d17.
77. Id.
78. Id. arts. 42d4-42d5.
79. Compromise Text, supra note 56, Ch. IVa.
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text of the group chapter, or elsewhere in the body of the (revised)
Regulation, to the new recital that mentions the possibility of identifying a
single COMI for all group entities. The impression might be, therefore, that
the primary (perhaps, even the only) relevant cross-border insolvency
measure for groups going forward is the opening of multiple proceedings in
different jurisdictions, with the possibility of coordinating them through the
group coordination proceedings.
The concern is that there may be less room under the framework
proposed in the revised Regulation for initiating proceedings against several
group members in the same forum and allowing that forum to apply its
laws, subject to possible modifications and protection of local interests. The
result may be that cooperation and coordination in cases of group
insolvencies may be enhanced. Yet, the insolvency process might be more
complicated than it could have been if more emphasis was put on
centralized solutions. In addition, under the proposed revised Regulation,
certain group solutions may not be possible at all. Thus, for example, even
if the applicable law of what could be regarded as the main group
(coordinating) forum would allow, in accordance with international
standards,80 the substantive consolidation of the estates where assets and
debts were significantly intermingled, the multiplicity of the proceedings
may preclude such a solution. The new chapter on groups also specifically
prohibits any possibility of consolidating the proceedings or the estates by
the coordinating practitioner.81
B. UNCITRAL MODEL LAW
The cross-border insolvency scheme under the UNCITRAL Model Law
is similarly based on the notion of identifying the COMI of the debtor,
although such a determination is required for recognizing foreign
proceedings rather than for the purpose of opening proceedings.82 The
Model Law does not unify choice of law rules, as it only provides rules on
access, recognition, assistance, and relief.83 Therefore, both the recognizing
court and the opening court may apply their own private international law
rules to determine which laws to apply regarding insolvency matters.
Nonetheless, it is possible under the Model Law that the opening court will
apply its domestic laws and then seek their recognition through the Model
Law’s relief provisions,84 achieving a de facto centralized applicable law
solution. Indeed, the Model Law envisions that the recognizing court may
80.
81.
82.
83.

See UNCITRAL LEGISLATIVE GUIDE PART THREE, supra note 5.
See Compromise Text, supra note 56, art. 42d12(3).
MODEL LAW, supra note 1, art. 16.
See Jenny Clift, The UNCITRAL Model Law on Cross-Border Insolvency—A Legislative
Framework to Facilitate Coordination and Cooperation in Cross-Border Insolvency, 12 TUL. J.
INT’L & COMP. L. 307, 324 (2004).
84. MODEL LAW, supra note 1, art. 21.
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turn over assets to the foreign representative and entrust the foreign
representative with the administration or realization of assets as well as the
distribution of assets located in the recognizing state.85 The consequence of
such relief is that the assets will become part of a single insolvency estate
and will be distributed, unless other conditions apply, according to the laws
of the opening state.86
The concentrated lex fori concursus approach is further reinforced by
the recommendation in the UNCITRAL Legislative Guide on Insolvency
Law to afford the lex fori concursus a dominant role.87 Indeed, under the
Model Law framework, this solution would primarily apply to single
companies, as the Model Law does not provide rules for groups.
Nonetheless, it is possible that proceedings that were opened with regard to
two or more member entities of a group in the same forum will be
recognized under the Model Law. Similar to the position under the EU
Insolvency Regulation, such a conclusion could be based on the finding that
all entities had their COMI in the same forum, and would be facilitated by
focusing on the location of the entities’ central administration
(headquarters) and by considering the purpose of the proceedings. Courts in
the United States and Canada have been particularly inclined to apply the
Model Law in this way to facilitate group-wide solutions. Thus, they have
often recognized foreign proceedings opened against related companies,
including entities registered in the local (recognizing) forum, in the
jurisdiction of the group head office.88 Such solutions are likely to be
further promoted by the recent revision to the Guide to Enactment of the
Model Law that clarified the meaning of COMI, and now provides that
COMI primarily refer to the location of the company’s headquarters.89
Centralization of group proceedings (and the applicable laws) through the
recognition and relief provisions in the Model Law could be subject to
conditions, to reflect, for example, a scenario of decentralization and
85. Id.
86. Such relief is subject to the requirement that the court is satisfied that the interests of the

local creditors are adequately protected. MODEL LAW, supra note 1, arts. 21(2), 22. See also
Mevorach, On the Road to Universalism, supra note 24, at 543–50.
87. See UNCITRAL LEGISLATIVE GUIDE, supra note 16, rec. 31.
88. See, e.g., Petroflow Energy Ltd, 17 September 2010, No. 1001-13659 (Court of Queen’s
Bench, Alberta); TerreStar Network Inc., 19 October 2010, 21 October 2010, 9 November 2010,
19; November 2010, No. CV-10-8944-00CL (Ont. S.C.J. [Commercial List]); TLC Vision
Corporation, 21 December 2009; 23 December 2009 (Ont. S.C.J. [Commercial List]); Pope &
Talbot, Inc., et al., No. 08-11933 (Bankr. D. Del., 2008); Shermag Inc., No. 08-12015 (Bankr.
M.D.N.C., 2008); Madill Equipment Canada, et al., No. 08-41426 (Bankr. W.D. Wa., 2008). See
also Mevorach, On the Road to Universalism, supra note 24, at 537–43.
89. See U.N. Secretariat, Interpretation and Application of Selected Concepts of the
UNCITRAL Model Law on Cross-Border Insolvency Relating to Centre of Main Interests (COMI),
¶¶ 123D-123I, U.N. Doc. A/CN.9/WG.V/WP.112 (Feb. 11, 2013). The final text of the revised
Guide to Enactment should be available soon on the UNITRAL website (http://www.uncitral.org).
The author had the privilege of participating in the deliberations as adviser to the United Kingdom
delegation. All views expressed here, though, are solely those of the author.
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mismatch between the insolvency solutions and ex ante realities and
expectations. Thus, group optimal solutions could be, and have been,
achieved under the Model Law.
Indeed, the global cross-border insolvency framework too could be
developed further to provide greater clarity and guidance through the design
of explicit provisions concerning groups, as well as rules regarding the
applicable law. The need for such rules has been acknowledged by
UNCITRAL, which is now considering the development of its regime to
address international groups in insolvency.90 It has also indicated an
intention to develop choice of law rules in future projects. Such initiatives
are particularly important in view of sometimes inconsistent applications of
the Model Law, in particular the relief provisions, which are currently
loosely defined and leave considerable room for discretion and varied
interpretation.91
CONCLUSION
The analysis in this Article showed that, most often, the optimal choice
of law solution for group insolvency would be a universalist centralized
one, whereby all of the process will take place in one forum that would
apply its laws. Many groups (or parts thereof) that enter into insolvency as a
whole are integrated and therefore would benefit from a global group-wide
solution. A concentration of the process and laws can facilitate such an
approach. Creditors’ expectations are not defeated by such centralization if
the cross-border insolvency framework ensures that the forum that applies
its laws to the insolvency matters represents a real connection to each of the
entities. There is also no defeat of the corporate form since assets and debts
remain separate, except for specific justifications that would allow “lifting
the corporate veil” (that are beyond the private international law analysis).
In certain cases, the group, although integrated, has decentralized
management structure with subsidiaries having distinct centers, in addition
to being linked to the group center forum. In such cases, it was submitted,
the presumption in terms of choice of law and forum should be the handling
of multiple, coordinated, proceedings. However, even in cases of
decentralized enterprise structures, often the process will require
centralization, especially if the group or the business plans to go forward in
a more unified manner. A cross-border insolvency framework should be
equipped with nuanced measures, allowing the pursuit of centralized
solutions in these cases too, while ensuring that the group forum can give
effect to local creditor protections. In cases where no center of control or
90. Deliberations started in April 2014.
91. See Tacon v. Petroquest Res. Inc. (In re Condor Ins. Ltd.), 601 F.3d 319 (5th Cir. 2010).

Cf. Jaffé v. Samsung Elecs. Co. (In re Qimonda), 737 F.3d 14 (4th Cir. 2013). See also Janger,
supra note 45, at 184–85.
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coordination can be identified, the proceedings may be handled in parallel,
and group solutions may be achieved through cooperation.
Current frameworks for cross-border insolvency provide some answers
along the above lines, even if not explicitly, and the practice has evolved in
a pragmatic way that has reflected group economic realities. Further
developments of the frameworks present an opportunity to provide clearer
and more comprehensive solutions. Yet, such developments also entail the
risk that in attempting to provide specific rules for groups, a one size fits all
solution might emerge, or that the unjustified concern regarding “veil
lifting” would take the regime a step backwards by giving primacy to
solutions that are merely based on cooperation or on a minimal degree of
coordination, between multiple proceedings. It is hoped, though, that even
if the cross-border insolvency frameworks will end up appearing as
constraining group solutions by focusing merely on cooperation and
coordination, pragmatic optimal approaches will continue to prevail.
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