Educational Materials
Wednesday, September 30, 2015 | 8:30 AM – 9:30 AM

Social Media
and Ethics:
What Are
“Friends” For?

Presented by:

Social Media & Ethics:
What are “Friends” For?
Table of Contents
Bankruptcy Issues in Social Media/Social Media Issues in Bankruptcy by Peter C. Fessenden……..1
Hercules on Ted Cruz “Hercules and the umpire” Article…………………………………………………………….11
Hercules Apology Article………….………………………………………………………………………………………………….15
Hercules Pulls the Plug Article ……………………………….……………………………………………………………………17
Code of Conduct for United States Judges…………………………………………………………………………………..19
Code of Conduct for Judicial Employees………………………………………………………………………………………38
Ask Ms. Ps & Qs Article………………………………………………………………………………………………………………..52

BANKRUPTCY ISSUES IN SOCIAL MEDIA /
SOCIAL MEDIA ISSUES IN BANKRUPTCY
NATIONAL CONFERENCE OF BANKRUPTCY JUDGES
MIAMI, FLORIDA

SEPTEMBER 2015
© 2015 Peter C. Fessenden, Esq.
Standing Chapter 13 Trustee – District of Maine

These materials are submitted in connection with
an educational program. They do not necessarily
reflect the trustee’s opinion. The trustee reserves
the right to assert any position in an actual case.

Every public action which is not
customary either is wrong, or, if it
is right, is a dangerous precedent.
It follows that nothing should ever
be done for the first time.
F. M. Cornford, 1908

Standards of legal ethics, professional responsibility, privilege, admissibility of
evidence, privacy, confidentiality, courtesy, morality, friendship and intimacy are
considered by some to be interconnected, and perhaps co-extensive.

They are often

interconnected, but almost always dangerously so. Co-extensive, certainly not.
Social media have expanded the scope and speed of communication between and
among family, friends, acquaintances, business partners and associates, and complete
strangers. Even as technology enhances our communication, it presents new challenges
to how we relate to one another as individuals, as parties to bankruptcy proceedings, as
counsel (and judges) in bankruptcy proceedings and in countless other contexts. This

1

portion of the materials offers some brief thoughts and perspective on a few of those
challenges.
The distinguishing characteristics of social media were defined by Dahan M.
Boyd & Nicole B. Ellison in Social Networking Sites: Definition, History and
Scholarship, 13 JOURNAL OF COMPUTER-MEDIATED COMMUNICATION 11 (2007), as “webbased services that allow individuals to (1) construct a public or semi-public profile
within a bounded system, (2) articulate a list of other users with whom they share a
connection, and (3) view and traverse their list of connections and those made by others
within the system.”

Several technological eons have passed since 2007, however.

“Social media” is an evolving concept and will never be a fully defined term.

It is most

often described by examples: Facebook, MySpace, Twitter, LinkedIn, Flickr, YouTube,
Tumblr, Pinterest, SnapChat, WhatsApp and others.

It should also include websites

(both static and interactive), blogs, e-mail listserves and likely private e-mail itself.
Almost every computer-accessed system is used in relative physical and
psychological isolation.

The individual is in immediate contact only with his or her

keyboard and monitor at home, office, cubicle, in a coffee shop or on a park bench.
S/He has the sensation of privacy, despite actual knowledge of interaction with others.
There is rarely anyone physically present with the user as s/he keyboards1. As a result,
each user has a skewed sense of security and anonymity that can be dangerous and
destructive.
Bankruptcy practice requires the full, good-faith disclosure of each debtor’s
financial affairs.

It may also entail the full, good-faith disclosure by third parties of

their transactions with each debtor. The debtor’s disclosures are accomplished initially
1

A regrettably necessary – but still ghastly – example of “verbing.”
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through the schedules and statements (plus, in Chapter 11 cases, the debtor’s disclosure
statement under §1125(b)) filed with the court. Thereafter, the debtor is required to
cooperate with the trustee, 11 U.S.C. § 521(a)(3), and to comply with proper requests for
discovery and production sought by creditors. A debtor and/or a trustee may challenge
the nature, scope, extent and legitimacy of a creditor’s claims against a debtor or the
estate through a contested matter or adversary proceeding. A debtor and/or a trustee
may seek to collect money or property from third-party obligors to the estate by similar
processes.
Debtors are sometimes less than forthcoming.

Despite the requirements for

voluntary discovery under Fed.R.Civ.P. 26(a)(1) and 26(e), applicable to adversary
proceedings by Fed.R.Bankr.P. 7026, defendants and respondents in adversary
proceedings and contested matters are occasionally reluctant to spill the beans.
Trustees, plaintiffs and movants should be prepared to dig below the surface.
appropriate case, full-bore discovery may be necessary.
information remain viable.

In the

Traditional sources of

Social media offer new vistas that have not been fully

explored.
There is no impediment to the passive access of information posted on the
internet by an opposing party. Social media sites available to the general public are
available to everyone, including counsel.

In the non-bankruptcy context, courts have

held that counsel had an affirmative duty to research jurors on-line (Johnson v.
McCullough 306 S.W.3d 551 (Mo. 2010)), and that it was inadequate assistance of
counsel if a victim’s social media recanting was not investigated (Cannedy v. Adams,
706 F.3d 1148 (9th Cir. 2013)). If counsel interacts with an opposing party by way of
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social media, however, the screw turns – just as it does when counsel interacts with an
opposing party in any other context.
There are still pitfalls on the social media path.

In Los Angeles County Bar

Association Professional Responsibility and Ethics Committee Opinion 514, use of a
general listserve to find and vet an expert witness ran into trouble.

First the posting

divulged confidential client information, inadvertently violating MRPC 1.6. Even more
severe, it ran the risk of waiving attorney/client privilege.

Lastly, since the specially

assigned trial judge was also a subscriber to the listserve, there was the possibility of an
improper ex parte contact with the bench in violation of MRPC 3.5(b). Formal Opinion
2011-184 of the Oregon Board of Governors cautioned that an exchange between
listserve members could limit a participant’s ability to participate in future litigation
regarding the subject matter discussed between and among them.
Rule 4.2 of the Model Rules of Professional Conduct proscribes unauthorized
communication with a person known to be represented without his or her attorney’s
consent.

It is improper for counsel to ask a represented party to be a social media

‘friend’ without permission from that person’s lawyer.

Model Rule 8.4(a), as well as

paragraph [4] of the commentary on Rule 4.2, make it clear that it is similarly improper
for counsel to ask an employee or even a stranger to do so.
Do things change if counsel seeks to ‘friend’ an unrepresented party? If counsel
asks directly, stating accurately her or his own name and profile but without disclosing
the underlying reason for the request, the possibility of professional discipline being
imposed depends on one’s own local bar standards. The New York City Bar Association
Committee on Professional and Judicial Ethics saw no impediment in Opinion 2010-2.
The Philadelphia Bar Association in Opinion 2009-02 required counsel to disclose his or
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her motive for the request. See, generally, Steven Seidenberg’s article, “Seduced” in the
February 2011 ABA JOURNAL.

In April 2014, the ABA Standing Committee on Ethics

and Professional Responsibility issued Formal Opinion 466, addressing social media
investigation of jurors by litigation counsel. “Passive review of a juror’s website … that is
available without making an access request, and of which the juror is unaware, does not
violate Model Rule 3.5(b). … The mere act of observing that which is open to the public
… [is not a transgression.” However, an access request by the lawyer or by someone on
behalf of the lawyer would be improper.

The Opinion further stated that if the social

media technology setting informed the juror of the lawyer’s review, it would still not
constitute a communication from the lawyer in violation of Rule 3.5(b).
Deceit is always improper, whether the recipient of the request is represented or
not. Model Rule 4.1(a) states, “[A] lawyer shall not knowingly … make a false statement
… to a third person.”

Model Rule 8.4(c) provides, “It is professional misconduct for a

lawyer to … engage in conduct involving dishonesty, fraud, deceit or misrepresentation.”
There are liability concerns, as well.

Relying on the RESTATEMENT (SECOND) OF

TORTS § 652B, some jurisdictions, including New Jersey, recognize the common law tort
of intrusion upon seclusion to insulate a plaintiff’s solitude or seclusion or private affairs
from infringement in such a manner as would highly offend a reasonable person. See,
Bisbee v. John C. Conover Agency Inc., 186 N.J. Super 335, 339, 452 A.2d 689
(App.Div. 1982).

In Pietrylo v. Hillston Restaurant Group, 2008 WL 6085437 (D.N.J.

July 25, 2008), while rejecting the common law tort claim, the jury found a violation of
the federal Stored Communications Act, 18 U.S.C. § 2071, et seq., where an employer
gained access to an employee’s less-than-complimentary Facebook page by bullying a
co-worker to turn over her password. The overall conduct of the employer was deemed
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to be malicious, resulting in punitive damages four times the amount of the
compensatory award.
Straightforward discovery avoids all of the perils of professional discipline and
professional liability. It is not, however, a complete panacea.
In EEOC v. Simply Storage Management, 2010 U.S.Dist. LEXIS 52766 (S.D.Ind.
May 1, 2010), the defendant sought to undercut the claimants’ charges of sexual
harassment by searching their Facebook and MySpace pages. The court overruled the
agency’s blanket objections that the subpoenas for Facebook and MySpace access were
overbroad and embarrassing harassment that infringed on the claimants’ privacy. The
court did, however, limit production to relevant information and photographs on the
claimants’ sites.
McMillen v. Hummingbird Speedway, 2010 Pa. D.&C. LEXIS 270 (Pa. D.&C.
Sept.9, 2010), was a humdrum personal injury action where the defendant sought access
to Facebook and MySpace to demonstrate that the plaintiff engaged in activities
incompatible with his claims of severe injury. In light of his apparent vigor in some of
the public Facebook postings, the court rejected the plaintiff’s opposition to discovery.
Popular attitude toward information on an individual’s social media sites is that
it is personal or private. Despite the developing consensus in the law that sites are not
protected from discovery, many trustees are reluctant to breach established decorum by
asking for access. Herbert Hoover’s Secretary of State, Henry L. Stimson, said famously
in 1929, “Gentlemen do not read other people’s mail” when he refused to authorize the
interception of encrypted foreign military communications.
the time he became Secretary of War during WWII.

He changed his mind by

It is likely that the review of
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debtors’ social media sites in consumer bankruptcy cases will become unremarkable,
although perhaps not routine, in the near future.
The scope of examination under Fed.R.Bankr.P. 2004(b) is broader than the
standards for discovery under the Federal Rules of Evidence. As Chief Judge Stair said
in In re Lufkin, 255 B.R. 204, 208 (Bankr.E.D.Tenn. 2000), “The scope of a Rule 2004
examination is extremely broad and has often been likened to a lawful “fishing
expedition…” … [that] may be used to search for assets which have been intentionally or
unintentionally concealed.”
Apart from the Rule 2004 tool, debtors have an affirmative obligation to
cooperate with the trustee in her or his investigation of the debtor’s financial affairs. 11
U.S.C. § 521(a)(3). Although there is no general practice at this time, there is no reason
why a trustee could not ask for a debtor’s social media passwords or access codes as part
of his or her investigation.
It is not clear that a trustee or other party in interest needs to warn the debtor in
advance that either a Rule 2004 examination or a § 341 meeting would involve access to
a debtor’s social media sites.

If an internet connection were available at the

examination or meeting, the trustee could ask the debtor to log in on each site, but
would not need to have the debtor disclose passwords or codes.

Just as the trustee

reviews certain documents at the meeting but elects not to retain copies because they
are not relevant to estate administration, a trustee could review the debtor’s social
media postings and take a screen shot of only pertinent matters.
Obtaining information on social media sites with the consent – however
grudgingly granted – or permission of the originator or addressee is one thing.
Pursuing its production directly from the carrier is another.

The federal Stored

7

Communications Act, 18 U.S.C. §2702(a)(1) mandates that “a person or entity providing
an electronic communication service to the public shall not knowingly divulge to any
person or entity the contents of a communication while in electronic storage by that
service.” See, e.g., Mintz v. Mark Bartelstein & Associates, Inc., 885 F.Supp.2d 987,
993-4 (C.D.Cal. 2012) (holding that §2702(a)(1) prohibits an “electronic communication
service” from disclosing text message content in response to a subpoena); Bower v.
Bower, 808 F.Supp.2d 348, 249-50 (D. Mass. 2011) (“Yahoo! and Google may not
produce emails in response to civil discovery subpoenas”); Flagg v. City of Detroit, 262
F.R.D. 346,350 (E.D.Mich. 2008) (“§2702 lacks any language that explicitly authorizes
service provider to divulge the contents of a communication pursuant to a subpoena or
court order”); accord, Viacom International Inc. v. YouTube Inc., 253 F.R.D. 256, 264
(S.D.N.Y. 2008) and In re Subpoena Duces Tecum to AOL, LLC, 550 F.Supp.2d 606, 611
(E.D.Va. 2008). While there is no liability to the carrier if the Stored Communications
Act is violated (18 U.S.C. §2703(e)), there is no such protection for the party or attorney
who finagles disclosure documents, data or images.
Assuming that access to social media sites becomes commonplace, debtor’s
counsel will face additional ethical issues: What advice or information should be given
to clients – or potential clients – about the likelihood of the trustee’s investigation of
social media sites? What are counsel’s obligations to minimize the deletion of postings
and photographs by clients or potential clients before the sites can be viewed by the
trustee?
them.

Bank records can be retrieved by a trustee from the bank if a debtor has “lost”
Social media postings and information are within the exclusive control of the

debtor. Once deleted, they are extremely difficult to recover. (Of course, a computer
hard drive can be torn down to retrieve anything that ever existed on it. In a consumer
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case, the cost would be prohibitive.) A debtor risks denial of discharge in Chapter 7
under § 727(a)(3) for destruction of or failure to preserve records or other information
from which his or her financial condition might be ascertained.

Dismissal “for cause”

under § 1307(c) could be ordered for similar reasons.
Judges are not immune. In State v. Madden, 2014 BL 69323, 2014 ILRC 1495
(Tenn.Crim.App. 2014), the judge in a criminal trial was Facebook friends with one of
the key prosecution witnesses. Defense counsel moved unsuccessfully to recuse the
judge when the Facebook connection was found when researching the judge. After the
defendant was found guilty, the appeals court noted that “some of the … statements
made by the trial court to defense counsel … reveal that the … judge was upset, perhaps
because he felt that defense counsel had violated his privacy by visiting his
[unprotected] Facebook page (and the pages of individuals listed as his “friends” on that
page).”

Although the conviction withstood the appeal, the panel observed, “Perhaps

someday … judges must accept restrictions on online conduct that might be viewed as
burdensome…

In the meantime, judges will … best be served by ignoring any false

sense of security created by so-called “privacy settings” and understanding that, in
today’s world, posting information to Facebook is the very definition of making it
public.”
Spoliation of evidence is a hot topic in general litigation. If there is any concern
that critical documents or electronic data may become unavailable, counsel should send
a “preservation letter” to an opposing party or its counsel in anticipation of discovery to
forestall the “inadvertent” destruction of records, including electronic records,
important to the litigation, including litigation that has not yet been commenced. There
is a growing body of law recognizing a duty of counsel for the person/entity in
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possession of the records to advise his/her client to maintain them where litigation is
likely.
The debtor and debtor’s counsel are usually the only ones who are aware of an
impending bankruptcy filing.
before a case is filed.

The eventual trustee cannot send a preservation letter

Debtor’s counsel has an obligation to inform the client, or

potential client, of all likely events in the bankruptcy case.

Is there a duty to prevent

spoliation of information on a social media site? In Zubulake v. UBS Warburg, 2004
WL 1620886 (S.D.NY 2004), the district court judge held that counsel representing the
defendant “must” take certain steps with respect to records once litigation was filed or
was reasonably anticipated. They included counsel’s instruction to the client to place a
“litigation hold” to forestall the destruction of potentially relevant documents and
overseeing compliance with the litigation hold. In Contra Pension Committee of Univ.
of Montreal Pension Plan v. Banc of America Secs. LLC 685 F.jupp.2d 456 (S.D.N.Y.
2010), Judge Scheindlin held that failure to advise the client to put a litigation hold on
relevant electronic information was gross negligence and justified significant sanctions
on counsel as well as the client.
Bankruptcy cases discussing social media responsibilities have not yet been
widely reported.

They will come.

In the meantime, counsel should keep in mind

Comment 8 to the ABA Model Rule of Professional Conduct 1.1 regarding competence:
“To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes
in the law and its practice, including the benefits and risks associated with relevant
technology, engage in continuing study and education, and comply with all continuing
legal education requirements to which the lawyer is subject.” (Emphasis added)
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Guide to Judiciary Policy
Vol 2: Ethics and Judicial Conduct
Pt A: Codes of Conduct

Ch 2: Code of Conduct for United States Judges
Introduction
Canon 1:

A Judge Should Uphold the Integrity and Independence of the Judiciary

Canon 2:

A Judge Should Avoid Impropriety and the Appearance of Impropriety in
All Activities

Canon 3:

A Judge Should Perform the Duties of the Office Fairly, Impartially and
Diligently

Canon 4:

A Judge May Engage in Extrajudicial Activities That Are Consistent with
the Obligations of Judicial Office

Canon 5:

A Judge Should Refrain from Political Activity

Compliance with the Code of Conduct
Applicable Date of Compliance

Introduction
The Code of Conduct for United States Judges was initially adopted by the Judicial
Conference on April 5, 1973, and was known as the "Code of Judicial Conduct for
United States Judges." See: JCUS-APR 73, pp. 9-11. Since then, the Judicial
Conference has made the following changes to the Code:
•
•
•
•
•
•
•

March 1987: deleted the word "Judicial" from the name of the Code;
September 1992: adopted substantial revisions to the Code;
March 1996: revised part C of the Compliance section, immediately
following the Code;
September 1996: revised Canons 3C(3)(a) and 5C(4);
September 1999: revised Canon 3C(1)(c);
September 2000: clarified the Compliance section;
March 2009: adopted substantial revisions to the Code;
Last revised (Transmittal 02-016) March 20, 2014
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March 2014: revised part C of the Compliance section, which appears
below, immediately following the Code.

This Code applies to United States circuit judges, district judges, Court of International
Trade judges, Court of Federal Claims judges, bankruptcy judges, and magistrate
judges. Certain provisions of this Code apply to special masters and commissioners as
indicated in the “Compliance” section. The Tax Court, Court of Appeals for Veterans
Claims, and Court of Appeals for the Armed Forces have adopted this Code.
The Judicial Conference has authorized its Committee on Codes of Conduct to render
advisory opinions about this Code only when requested by a judge to whom this Code
applies. Requests for opinions and other questions concerning this Code and its
applicability should be addressed to the Chair of the Committee on Codes of Conduct
by email or as follows:
Chair, Committee on Codes of Conduct
c/o General Counsel
Administrative Office of the United States Courts
Thurgood Marshall Federal Judiciary Building
One Columbus Circle, N.E.
Washington, D.C. 20544
202-502-1100
Procedural questions may be addressed to:
Office of the General Counsel
Administrative Office of the United States Courts
Thurgood Marshall Federal Judiciary Building
One Columbus Circle, N.E.
Washington, D.C. 20544
202-502-1100

CANON 1:

A JUDGE SHOULD UPHOLD THE INTEGRITY AND INDEPENDENCE
OF THE JUDICIARY

An independent and honorable judiciary is indispensable to justice in our society.
A judge should maintain and enforce high standards of conduct and should personally
observe those standards, so that the integrity and independence of the judiciary may be
preserved. The provisions of this Code should be construed and applied to further that
objective.
COMMENTARY
Deference to the judgments and rulings of courts depends on public confidence
in the integrity and independence of judges. The integrity and independence of judges
depend in turn on their acting without fear or favor. Although judges should be
20
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independent, they must comply with the law and should comply with this Code.
Adherence to this responsibility helps to maintain public confidence in the impartiality of
the judiciary. Conversely, violation of this Code diminishes public confidence in the
judiciary and injures our system of government under law.
The Canons are rules of reason. They should be applied consistently with
constitutional requirements, statutes, other court rules and decisional law, and in the
context of all relevant circumstances. The Code is to be construed so it does not
impinge on the essential independence of judges in making judicial decisions.
The Code is designed to provide guidance to judges and nominees for judicial
office. It may also provide standards of conduct for application in proceedings under the
Judicial Councils Reform and Judicial Conduct and Disability Act of 1980 (28 U.S.C.
§§ 332(d)(1), 351-364). Not every violation of the Code should lead to disciplinary
action. Whether disciplinary action is appropriate, and the degree of discipline, should
be determined through a reasonable application of the text and should depend on such
factors as the seriousness of the improper activity, the intent of the judge, whether there
is a pattern of improper activity, and the effect of the improper activity on others or on
the judicial system. Many of the restrictions in the Code are necessarily cast in general
terms, and judges may reasonably differ in their interpretation. Furthermore, the Code
is not designed or intended as a basis for civil liability or criminal prosecution. Finally,
the Code is not intended to be used for tactical advantage.

CANON 2:

A JUDGE SHOULD AVOID IMPROPRIETY AND THE APPEARANCE
OF IMPROPRIETY IN ALL ACTIVITIES

A.

Respect for Law. A judge should respect and comply with the law and
should act at all times in a manner that promotes public confidence in the
integrity and impartiality of the judiciary.

B.

Outside Influence. A judge should not allow family, social, political,
financial, or other relationships to influence judicial conduct or judgment.
A judge should neither lend the prestige of the judicial office to advance
the private interests of the judge or others nor convey or permit others to
convey the impression that they are in a special position to influence the
judge. A judge should not testify voluntarily as a character witness.

C.

Nondiscriminatory Membership. A judge should not hold membership in
any organization that practices invidious discrimination on the basis of
race, sex, religion, or national origin.

COMMENTARY
Canon 2A. An appearance of impropriety occurs when reasonable minds, with
knowledge of all the relevant circumstances disclosed by a reasonable inquiry, would
conclude that the judge’s honesty, integrity, impartiality, temperament, or fitness to
21
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serve as a judge is impaired. Public confidence in the judiciary is eroded by
irresponsible or improper conduct by judges. A judge must avoid all impropriety and
appearance of impropriety. This prohibition applies to both professional and personal
conduct. A judge must expect to be the subject of constant public scrutiny and accept
freely and willingly restrictions that might be viewed as burdensome by the ordinary
citizen. Because it is not practicable to list all prohibited acts, the prohibition is
necessarily cast in general terms that extend to conduct by judges that is harmful
although not specifically mentioned in the Code. Actual improprieties under this
standard include violations of law, court rules, or other specific provisions of this Code.
Canon 2B. Testimony as a character witness injects the prestige of the judicial
office into the proceeding in which the judge testifies and may be perceived as an
official testimonial. A judge should discourage a party from requiring the judge to testify
as a character witness except in unusual circumstances when the demands of justice
require. This Canon does not create a privilege against testifying in response to an
official summons.
A judge should avoid lending the prestige of judicial office to advance the private
interests of the judge or others. For example, a judge should not use the judge’s judicial
position or title to gain advantage in litigation involving a friend or a member of the
judge’s family. In contracts for publication of a judge’s writings, a judge should retain
control over the advertising to avoid exploitation of the judge’s office.
A judge should be sensitive to possible abuse of the prestige of office. A judge
should not initiate communications to a sentencing judge or a probation or corrections
officer but may provide information to such persons in response to a formal request.
Judges may participate in the process of judicial selection by cooperating with
appointing authorities and screening committees seeking names for consideration and
by responding to official inquiries concerning a person being considered for a judgeship.
Canon 2C. Membership of a judge in an organization that practices invidious
discrimination gives rise to perceptions that the judge’s impartiality is impaired. Canon
2C refers to the current practices of the organization. Whether an organization
practices invidious discrimination is often a complex question to which judges should be
sensitive. The answer cannot be determined from a mere examination of an
organization’s current membership rolls but rather depends on how the organization
selects members and other relevant factors, such as that the organization is dedicated
to the preservation of religious, ethnic or cultural values of legitimate common interest to
its members, or that it is in fact and effect an intimate, purely private organization whose
membership limitations could not be constitutionally prohibited. See New York State
Club Ass’n. Inc. v. City of New York, 487 U.S. 1, 108 S. Ct. 2225, 101 L. Ed. 2d 1
(1988); Board of Directors of Rotary International v. Rotary Club of Duarte, 481 U.S.
537, 107 S. Ct. 1940, 95 L. Ed. 2d 474 (1987); Roberts v. United States Jaycees, 468
U.S. 609, 104 S. Ct. 3244, 82 L. Ed. 2d 462 (1984). Other relevant factors include the
size and nature of the organization and the diversity of persons in the locale who might
reasonably be considered potential members. Thus the mere absence of diverse
membership does not by itself demonstrate a violation unless reasonable persons with
22

Guide to Judiciary Policy, Vol. 2A, Ch. 2

Page 5

knowledge of all the relevant circumstances would expect that the membership would
be diverse in the absence of invidious discrimination. Absent such factors, an
organization is generally said to discriminate invidiously if it arbitrarily excludes from
membership on the basis of race, religion, sex, or national origin persons who would
otherwise be admitted to membership.
Although Canon 2C relates only to membership in organizations that invidiously
discriminate on the basis of race, sex, religion or national origin, a judge’s membership
in an organization that engages in any invidiously discriminatory membership practices
prohibited by applicable law violates Canons 2 and 2A and gives the appearance of
impropriety. In addition, it would be a violation of Canons 2 and 2A for a judge to
arrange a meeting at a club that the judge knows practices invidious discrimination on
the basis of race, sex, religion, or national origin in its membership or other policies, or
for the judge to use such a club regularly. Moreover, public manifestation by a judge of
the judge’s knowing approval of invidious discrimination on any basis gives the
appearance of impropriety under Canon 2 and diminishes public confidence in the
integrity and impartiality of the judiciary, in violation of Canon 2A.
When a judge determines that an organization to which the judge belongs
engages in invidious discrimination that would preclude membership under Canon 2C or
under Canons 2 and 2A, the judge is permitted, in lieu of resigning, to make immediate
and continuous efforts to have the organization discontinue its invidiously discriminatory
practices. If the organization fails to discontinue its invidiously discriminatory practices
as promptly as possible (and in all events within two years of the judge’s first learning of
the practices), the judge should resign immediately from the organization.

CANON 3:

A JUDGE SHOULD PERFORM THE DUTIES OF THE OFFICE FAIRLY,
IMPARTIALLY AND DILIGENTLY

The duties of judicial office take precedence over all other activities. In
performing the duties prescribed by law, the judge should adhere to the following
standards:
A.

Adjudicative Responsibilities.
(1)

A judge should be faithful to, and maintain professional
competence in, the law and should not be swayed by partisan
interests, public clamor, or fear of criticism.

(2)

A judge should hear and decide matters assigned, unless
disqualified, and should maintain order and decorum in all judicial
proceedings.

(3)

A judge should be patient, dignified, respectful, and courteous to
litigants, jurors, witnesses, lawyers, and others with whom the
judge deals in an official capacity. A judge should require similar
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conduct of those subject to the judge’s control, including lawyers to
the extent consistent with their role in the adversary process.
(4)

A judge should accord to every person who has a legal interest in a
proceeding, and that person’s lawyer, the full right to be heard
according to law. Except as set out below, a judge should not
initiate, permit, or consider ex parte communications or consider
other communications concerning a pending or impending matter
that are made outside the presence of the parties or their lawyers.
If a judge receives an unauthorized ex parte communication
bearing on the substance of a matter, the judge should promptly
notify the parties of the subject matter of the communication and
allow the parties an opportunity to respond, if requested. A judge
may:
(a)

initiate, permit, or consider ex parte communications as
authorized by law;

(b)

when circumstances require it, permit ex parte
communication for scheduling, administrative, or emergency
purposes, but only if the ex parte communication does not
address substantive matters and the judge reasonably
believes that no party will gain a procedural, substantive, or
tactical advantage as a result of the ex parte communication;

(c)

obtain the written advice of a disinterested expert on the law,
but only after giving advance notice to the parties of the
person to be consulted and the subject matter of the advice
and affording the parties reasonable opportunity to object
and respond to the notice and to the advice received; or

(d)

with the consent of the parties, confer separately with the
parties and their counsel in an effort to mediate or settle
pending matters.

(5)

A judge should dispose promptly of the business of the court.

(6)

A judge should not make public comment on the merits of a matter
pending or impending in any court. A judge should require similar
restraint by court personnel subject to the judge’s direction and
control. The prohibition on public comment on the merits does not
extend to public statements made in the course of the judge’s
official duties, to explanations of court procedures, or to scholarly
presentations made for purposes of legal education.

24

Guide to Judiciary Policy, Vol. 2A, Ch. 2

B.

C.

Page 7

Administrative Responsibilities.
(1)

A judge should diligently discharge administrative responsibilities,
maintain professional competence in judicial administration, and
facilitate the performance of the administrative responsibilities of
other judges and court personnel.

(2)

A judge should not direct court personnel to engage in conduct on
the judge’s behalf or as the judge’s representative when that
conduct would contravene the Code if undertaken by the judge.

(3)

A judge should exercise the power of appointment fairly and only
on the basis of merit, avoiding unnecessary appointments,
nepotism, and favoritism. A judge should not approve
compensation of appointees beyond the fair value of services
rendered.

(4)

A judge with supervisory authority over other judges should take
reasonable measures to ensure that they perform their duties timely
and effectively.

(5)

A judge should take appropriate action upon learning of reliable
evidence indicating the likelihood that a judge’s conduct
contravened this Code or a lawyer violated applicable rules of
professional conduct.

Disqualification.
(1)

A judge shall disqualify himself or herself in a proceeding in which
the judge’s impartiality might reasonably be questioned, including
but not limited to instances in which:
(a)

the judge has a personal bias or prejudice concerning a
party, or personal knowledge of disputed evidentiary facts
concerning the proceeding;

(b)

the judge served as a lawyer in the matter in controversy, or
a lawyer with whom the judge previously practiced law
served during such association as a lawyer concerning the
matter, or the judge or lawyer has been a material witness;

(c)

the judge knows that the judge, individually or as a fiduciary,
or the judge’s spouse or minor child residing in the judge’s
household, has a financial interest in the subject matter in
controversy or in a party to the proceeding, or any other
interest that could be affected substantially by the outcome
of the proceeding;
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the judge or the judge’s spouse, or a person related to either
within the third degree of relationship, or the spouse of such
a person is:
(i)

a party to the proceeding, or an officer, director, or
trustee of a party;

(ii)

acting as a lawyer in the proceeding;

(iii)

known by the judge to have an interest that could be
substantially affected by the outcome of the
proceeding; or

(iv)

to the judge’s knowledge likely to be a material
witness in the proceeding;

the judge has served in governmental employment and in
that capacity participated as a judge (in a previous judicial
position), counsel, advisor, or material witness concerning
the proceeding or has expressed an opinion concerning the
merits of the particular case in controversy.

(2)

A judge should keep informed about the judge’s personal and
fiduciary financial interests and make a reasonable effort to keep
informed about the personal financial interests of the judge’s
spouse and minor children residing in the judge’s household.

(3)

For the purposes of this section:
(a)

the degree of relationship is calculated according to the civil
law system; the following relatives are within the third degree
of relationship: parent, child, grandparent, grandchild, great
grandparent, great grandchild, sister, brother, aunt, uncle,
niece, and nephew; the listed relatives include whole and
half blood relatives and most step relatives;

(b)

“fiduciary” includes such relationships as executor,
administrator, trustee, and guardian;

(c)

“financial interest” means ownership of a legal or equitable
interest, however small, or a relationship as director, advisor,
or other active participant in the affairs of a party, except
that:
(i)

ownership in a mutual or common investment fund
that holds securities is not a “financial interest” in such
26
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securities unless the judge participates in the
management of the fund;

(d)

(4)

D.

(ii)

an office in an educational, religious, charitable,
fraternal, or civic organization is not a “financial
interest” in securities held by the organization;

(iii)

the proprietary interest of a policyholder in a mutual
insurance company, or a depositor in a mutual
savings association, or a similar proprietary interest,
is a “financial interest” in the organization only if the
outcome of the proceeding could substantially affect
the value of the interest;

(iv)

ownership of government securities is a “financial
interest” in the issuer only if the outcome of the
proceeding could substantially affect the value of the
securities;

“proceeding” includes pretrial, trial, appellate review, or other
stages of litigation.

Notwithstanding the preceding provisions of this Canon, if a judge
would be disqualified because of a financial interest in a party
(other than an interest that could be substantially affected by the
outcome), disqualification is not required if the judge (or the judge’s
spouse or minor child) divests the interest that provides the
grounds for disqualification.

Remittal of Disqualification. Instead of withdrawing from the proceeding, a
judge disqualified by Canon 3C(1) may, except in the circumstances
specifically set out in subsections (a) through (e), disclose on the record
the basis of disqualification. The judge may participate in the proceeding
if, after that disclosure, the parties and their lawyers have an opportunity
to confer outside the presence of the judge, all agree in writing or on the
record that the judge should not be disqualified, and the judge is then
willing to participate. The agreement should be incorporated in the record
of the proceeding.

COMMENTARY
Canon 3A(3). The duty to hear all proceedings fairly and with patience is not
inconsistent with the duty to dispose promptly of the business of the court. Courts can
be efficient and businesslike while being patient and deliberate.
The duty under Canon 2 to act in a manner that promotes public confidence in
the integrity and impartiality of the judiciary applies to all the judge’s activities, including
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the discharge of the judge’s adjudicative and administrative responsibilities. The duty to
be respectful includes the responsibility to avoid comment or behavior that could
reasonably be interpreted as harassment, prejudice or bias.
Canon 3A(4). The restriction on ex parte communications concerning a
proceeding includes communications from lawyers, law teachers, and others who are
not participants in the proceeding. A judge may consult with other judges or with court
personnel whose function is to aid the judge in carrying out adjudicative responsibilities.
A judge should make reasonable efforts to ensure that law clerks and other court
personnel comply with this provision.
A judge may encourage and seek to facilitate settlement but should not act in a
manner that coerces any party into surrendering the right to have the controversy
resolved by the courts.
Canon 3A(5). In disposing of matters promptly, efficiently, and fairly, a judge
must demonstrate due regard for the rights of the parties to be heard and to have issues
resolved without unnecessary cost or delay. A judge should monitor and supervise
cases to reduce or eliminate dilatory practices, avoidable delays, and unnecessary
costs.
Prompt disposition of the court’s business requires a judge to devote adequate
time to judicial duties, to be punctual in attending court and expeditious in determining
matters under submission, and to take reasonable measures to ensure that court
personnel, litigants, and their lawyers cooperate with the judge to that end.
Canon 3A(6). The admonition against public comment about the merits of a
pending or impending matter continues until the appellate process is complete. If the
public comment involves a case from the judge’s own court, the judge should take
particular care so that the comment does not denigrate public confidence in the
judiciary’s integrity and impartiality, which would violate Canon 2A. A judge may
comment publicly on proceedings in which the judge is a litigant in a personal capacity,
but not on mandamus proceedings when the judge is a litigant in an official capacity (but
the judge may respond in accordance with Fed. R. App. P. 21(b)).
Canon 3B(3). A judge’s appointees include assigned counsel, officials such as
referees, commissioners, special masters, receivers, guardians, and personnel such as
law clerks, secretaries, and judicial assistants. Consent by the parties to an
appointment or an award of compensation does not relieve the judge of the obligation
prescribed by this subsection.
Canon 3B(5). Appropriate action may include direct communication with the
judge or lawyer, other direct action if available, reporting the conduct to the appropriate
authorities, or, when the judge believes that a judge’s or lawyer’s conduct is caused by
drugs, alcohol, or a medical condition, making a confidential referral to an assistance
program. Appropriate action may also include responding to a subpoena to testify or
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otherwise participating in judicial or lawyer disciplinary proceedings; a judge should be
candid and honest with disciplinary authorities.
Canon 3C. Recusal considerations applicable to a judge’s spouse should also
be considered with respect to a person other than a spouse with whom the judge
maintains both a household and an intimate relationship.
Canon 3C(1)(c). In a criminal proceeding, a victim entitled to restitution is not,
within the meaning of this Canon, a party to the proceeding or the subject matter in
controversy. A judge who has a financial interest in the victim of a crime is not required
by Canon 3C(1)(c) to disqualify from the criminal proceeding, but the judge must do so if
the judge’s impartiality might reasonably be questioned under Canon 3C(1) or if the
judge has an interest that could be substantially affected by the outcome of the
proceeding under Canon 3C(1)(d)(iii).
Canon 3C(1)(d)(ii). The fact that a lawyer in a proceeding is affiliated with a law
firm with which a relative of the judge is affiliated does not of itself disqualify the judge.
However, if “the judge’s impartiality might reasonably be questioned” under
Canon 3C(1), or the relative is known by the judge to have an interest in the law firm
that could be “substantially affected by the outcome of the proceeding” under
Canon 3C(1)(d)(iii), the judge’s disqualification is required.

CANON 4:

A JUDGE MAY ENGAGE IN EXTRAJUDICIAL ACTIVITIES THAT ARE
CONSISTENT WITH THE OBLIGATIONS OF JUDICIAL OFFICE

A judge may engage in extrajudicial activities, including law-related pursuits and
civic, charitable, educational, religious, social, financial, fiduciary, and governmental
activities, and may speak, write, lecture, and teach on both law-related and nonlegal
subjects. However, a judge should not participate in extrajudicial activities that detract
from the dignity of the judge’s office, interfere with the performance of the judge’s official
duties, reflect adversely on the judge’s impartiality, lead to frequent disqualification, or
violate the limitations set forth below.
A.

Law-related Activities.
(1)

Speaking, Writing, and Teaching. A judge may speak, write,
lecture, teach, and participate in other activities concerning the law,
the legal system, and the administration of justice.

(2)

Consultation. A judge may consult with or appear at a public
hearing before an executive or legislative body or official:
(a)

on matters concerning the law, the legal system, or the
administration of justice;
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(b)

to the extent that it would generally be perceived that a
judge’s judicial experience provides special expertise in the
area; or

(c)

when the judge is acting pro se in a matter involving the
judge or the judge’s interest.

(3)

Organizations. A judge may participate in and serve as a member,
officer, director, trustee, or nonlegal advisor of a nonprofit
organization devoted to the law, the legal system, or the
administration of justice and may assist such an organization in the
management and investment of funds. A judge may make
recommendations to public and private fund-granting agencies
about projects and programs concerning the law, the legal system,
and the administration of justice.

(4)

Arbitration and Mediation. A judge should not act as an arbitrator
or mediator or otherwise perform judicial functions apart from the
judge’s official duties unless expressly authorized by law.

(5)

Practice of Law. A judge should not practice law and should not
serve as a family member’s lawyer in any forum. A judge may,
however, act pro se and may, without compensation, give legal
advice to and draft or review documents for a member of the
judge’s family.

Civic and Charitable Activities. A judge may participate in and serve as an
officer, director, trustee, or nonlegal advisor of a nonprofit civic, charitable,
educational, religious, or social organization, subject to the following
limitations:
(1)

A judge should not serve if it is likely that the organization will either
be engaged in proceedings that would ordinarily come before the
judge or be regularly engaged in adversary proceedings in any
court.

(2)

A judge should not give investment advice to such an organization
but may serve on its board of directors or trustees even though it
has the responsibility for approving investment decisions.

Fund Raising. A judge may assist nonprofit law-related, civic, charitable,
educational, religious, or social organizations in planning fund-raising
activities and may be listed as an officer, director, or trustee. A judge may
solicit funds for such an organization from judges over whom the judge
does not exercise supervisory or appellate authority and from members of
the judge’s family. Otherwise, a judge should not personally participate in
fund-raising activities, solicit funds for any organization, or use or permit
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the use of the prestige of judicial office for that purpose. A judge should
not personally participate in membership solicitation if the solicitation might
reasonably be perceived as coercive or is essentially a fund-raising
mechanism.
D.

E.

Financial Activities.
(1)

A judge may hold and manage investments, including real estate,
and engage in other remunerative activity, but should refrain from
financial and business dealings that exploit the judicial position or
involve the judge in frequent transactions or continuing business
relationships with lawyers or other persons likely to come before
the court on which the judge serves.

(2)

A judge may serve as an officer, director, active partner, manager,
advisor, or employee of a business only if the business is closely
held and controlled by members of the judge’s family. For this
purpose, “members of the judge’s family” means persons related to
the judge or the judge’s spouse within the third degree of
relationship as defined in Canon 3C(3)(a), any other relative with
whom the judge or the judge’s spouse maintains a close familial
relationship, and the spouse of any of the foregoing.

(3)

As soon as the judge can do so without serious financial detriment,
the judge should divest investments and other financial interests
that might require frequent disqualification.

(4)

A judge should comply with the restrictions on acceptance of gifts
and the prohibition on solicitation of gifts set forth in the Judicial
Conference Gift Regulations. A judge should endeavor to prevent
any member of the judge’s family residing in the household from
soliciting or accepting a gift except to the extent that a judge would
be permitted to do so by the Judicial Conference Gift Regulations.
A “member of the judge’s family” means any relative of a judge by
blood, adoption, or marriage, or any person treated by a judge as a
member of the judge’s family.

(5)

A judge should not disclose or use nonpublic information acquired
in a judicial capacity for any purpose unrelated to the judge’s official
duties.

Fiduciary Activities. A judge may serve as the executor, administrator,
trustee, guardian, or other fiduciary only for the estate, trust, or person of a
member of the judge’s family as defined in Canon 4D(4). As a family
fiduciary a judge is subject to the following restrictions:
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(1)

The judge should not serve if it is likely that as a fiduciary the judge
would be engaged in proceedings that would ordinarily come before
the judge or if the estate, trust, or ward becomes involved in
adversary proceedings in the court on which the judge serves or
one under its appellate jurisdiction.

(2)

While acting as a fiduciary, a judge is subject to the same
restrictions on financial activities that apply to the judge in a
personal capacity.

F.

Governmental Appointments. A judge may accept appointment to a
governmental committee, commission, or other position only if it is one
that concerns the law, the legal system, or the administration of justice, or
if appointment of a judge is required by federal statute. A judge should
not, in any event, accept such an appointment if the judge’s governmental
duties would tend to undermine the public confidence in the integrity,
impartiality, or independence of the judiciary. A judge may represent the
judge’s country, state, or locality on ceremonial occasions or in connection
with historical, educational, and cultural activities.

G.

Chambers, Resources, and Staff. A judge should not to any substantial
degree use judicial chambers, resources, or staff to engage in extrajudicial
activities permitted by this Canon.

H.

Compensation, Reimbursement, and Financial Reporting. A judge may
accept compensation and reimbursement of expenses for the law-related
and extrajudicial activities permitted by this Code if the source of the
payments does not give the appearance of influencing the judge in the
judge’s judicial duties or otherwise give the appearance of impropriety,
subject to the following restrictions:
(1)

Compensation should not exceed a reasonable amount nor should
it exceed what a person who is not a judge would receive for the
same activity.

(2)

Expense reimbursement should be limited to the actual costs of
travel, food, and lodging reasonably incurred by the judge and,
where appropriate to the occasion, by the judge’s spouse or
relative. Any additional payment is compensation.

(3)

A judge should make required financial disclosures, including
disclosures of gifts and other things of value, in compliance with
applicable statutes and Judicial Conference regulations and
directives.

COMMENTARY
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Canon 4. Complete separation of a judge from extrajudicial activities is neither
possible nor wise; a judge should not become isolated from the society in which the
judge lives. As a judicial officer and a person specially learned in the law, a judge is in a
unique position to contribute to the law, the legal system, and the administration of
justice, including revising substantive and procedural law and improving criminal and
juvenile justice. To the extent that the judge’s time permits and impartiality is not
compromised, the judge is encouraged to do so, either independently or through a bar
association, judicial conference, or other organization dedicated to the law. Subject to
the same limitations, judges may also engage in a wide range of non-law-related
activities.
Within the boundaries of applicable law (see, e.g., 18 U.S.C. § 953) a judge may
express opposition to the persecution of lawyers and judges anywhere in the world if the
judge has ascertained, after reasonable inquiry, that the persecution is occasioned by
conflict between the professional responsibilities of the persecuted judge or lawyer and
the policies or practices of the relevant government.
A person other than a spouse with whom the judge maintains both a household
and an intimate relationship should be considered a member of the judge’s family for
purposes of legal assistance under Canon 4A(5), fund raising under Canon 4C, and
family business activities under Canon 4D(2).
Canon 4A. Teaching and serving on the board of a law school are permissible,
but in the case of a for-profit law school, board service is limited to a nongoverning
advisory board.
Consistent with this Canon, a judge may encourage lawyers to provide pro bono
legal services.
Canon 4A(4). This Canon generally prohibits a judge from mediating a state
court matter, except in unusual circumstances (e.g., when a judge is mediating a federal
matter that cannot be resolved effectively without addressing the related state court
matter).
Canon 4A(5). A judge may act pro se in all legal matters, including matters
involving litigation and matters involving appearances before or other dealings with
governmental bodies. In so doing, a judge must not abuse the prestige of office to
advance the interests of the judge or the judge’s family.
Canon 4B. The changing nature of some organizations and their exposure to
litigation make it necessary for a judge regularly to reexamine the activities of each
organization with which the judge is affiliated to determine if the judge’s continued
association is appropriate. For example, in many jurisdictions, charitable hospitals are
in court more often now than in the past.
Canon 4C. A judge may attend fund-raising events of law-related and other
organizations although the judge may not be a speaker, a guest of honor, or featured on
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the program of such an event. Use of a judge’s name, position in the organization, and
judicial designation on an organization’s letterhead, including when used for fund raising
or soliciting members, does not violate Canon 4C if comparable information and
designations are listed for others.
Canon 4D(1), (2), and (3). Canon 3 requires disqualification of a judge in any
proceeding in which the judge has a financial interest, however small. Canon 4D
requires a judge to refrain from engaging in business and from financial activities that
might interfere with the impartial performance of the judge’s judicial duties. Canon 4H
requires a judge to report compensation received for activities outside the judicial office.
A judge has the rights of an ordinary citizen with respect to financial affairs, except for
limitations required to safeguard the proper performance of the judge’s duties. A
judge’s participation in a closely held family business, while generally permissible, may
be prohibited if it takes too much time or involves misuse of judicial prestige or if the
business is likely to come before the court on which the judge serves. Owning and
receiving income from investments do not as such affect the performance of a judge’s
duties.
Canon 4D(5). The restriction on using nonpublic information is not intended to
affect a judge’s ability to act on information as necessary to protect the health or safety
of the judge or a member of a judge’s family, court personnel, or other judicial officers if
consistent with other provisions of this Code.
Canon 4E. Mere residence in the judge’s household does not by itself make a
person a member of the judge’s family for purposes of this Canon. The person must be
treated by the judge as a member of the judge’s family.
The Applicable Date of Compliance provision of this Code addresses continued
service as a fiduciary.
A judge’s obligation under this Code and the judge’s obligation as a fiduciary may
come into conflict. For example, a judge should resign as a trustee if it would result in
detriment to the trust to divest holdings whose retention would require frequent
disqualification of the judge in violation of Canon 4D(3).
Canon 4F. The appropriateness of accepting extrajudicial assignments must be
assessed in light of the demands on judicial resources and the need to protect the
courts from involvement in matters that may prove to be controversial. Judges should
not accept governmental appointments that could interfere with the effectiveness and
independence of the judiciary, interfere with the performance of the judge’s judicial
responsibilities, or tend to undermine public confidence in the judiciary.
Canon 4H. A judge is not required by this Code to disclose income, debts, or
investments, except as provided in this Canon. The Ethics Reform Act of 1989 and
implementing regulations promulgated by the Judicial Conference impose additional
restrictions on judges’ receipt of compensation. That Act and those regulations should
be consulted before a judge enters into any arrangement involving the receipt of
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compensation. The restrictions so imposed include but are not limited to: (1) a
prohibition against receiving “honoraria” (defined as anything of value received for a
speech, appearance, or article), (2) a prohibition against receiving compensation for
service as a director, trustee, or officer of a profit or nonprofit organization, (3) a
requirement that compensated teaching activities receive prior approval, and (4) a
limitation on the receipt of “outside earned income.”

CANON 5:
A.

A JUDGE SHOULD REFRAIN FROM POLITICAL ACTIVITY
General Prohibitions. A judge should not:
(1)

act as a leader or hold any office in a political organization;

(2)

make speeches for a political organization or candidate, or publicly
endorse or oppose a candidate for public office; or

(3)

solicit funds for, pay an assessment to, or make a contribution to a
political organization or candidate, or attend or purchase a ticket for
a dinner or other event sponsored by a political organization or
candidate.

B.

Resignation upon Candidacy. A judge should resign the judicial office if
the judge becomes a candidate in a primary or general election for any
office.

C.

Other Political Activity. A judge should not engage in any other political
activity. This provision does not prevent a judge from engaging in
activities described in Canon 4.

COMMENTARY
The term “political organization” refers to a political party, a group affiliated with a
political party or candidate for public office, or an entity whose principal purpose is to
advocate for or against political candidates or parties in connection with elections for
public office.

Compliance with the Code of Conduct
Anyone who is an officer of the federal judicial system authorized to perform judicial
functions is a judge for the purpose of this Code. All judges should comply with this
Code except as provided below.
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Part-time Judge
A part-time judge is a judge who serves part-time, whether continuously or
periodically, but is permitted by law to devote time to some other
profession or occupation and whose compensation for that reason is less
than that of a full-time judge. A part-time judge:

B.

(1)

is not required to comply with Canons 4A(4), 4A(5), 4D(2), 4E, 4F,
or 4H(3);

(2)

except as provided in the Conflict-of-Interest Rules for Part-time
Magistrate Judges, should not practice law in the court on which
the judge serves or in any court subject to that court's appellate
jurisdiction, or act as a lawyer in a proceeding in which the judge
has served as a judge or in any related proceeding.

Judge Pro Tempore
A judge pro tempore is a person who is appointed to act temporarily as a
judge or as a special master.

C.

(1)

While acting in this capacity, a judge pro tempore is not required to
comply with Canons 4A(4), 4A(5), 4D(2), 4D(3), 4E, 4F, or 4H(3);
further, one who acts solely as a special master is not required to
comply with Canons 4A(3), 4B, 4C, 4D(4), or 5.

(2)

A person who has been a judge pro tempore should not act as a
lawyer in a proceeding in which the judge has served as a judge or
in any related proceeding.

Retired Judge
A judge who is retired under 28 U.S.C. § 371(b) or § 372(a) (applicable to
Article III judges), or who is subject to recall under § 178(d) (applicable to
judges on the Court of Federal Claims), or who is recalled to judicial
service, should comply with all the provisions of this Code except Canon
4F, but the judge should refrain from judicial service during the period of
extrajudicial appointment not sanctioned by Canon 4F. All other retired
judges who are eligible for recall to judicial service (except those in U.S.
territories and possessions) should comply with the provisions of this
Code governing part-time judges. However, bankruptcy judges and
magistrate judges who are eligible for recall but who have notified the
Administrative Office of the United States Courts that they will not consent
to recall are not obligated to comply with the provisions of this Code
governing part-time judges. Such notification may be made at any time
after retirement, and is irrevocable. A senior judge in the territories and
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possessions must comply with this Code as prescribed by 28 U.S.C.
§ 373(c)(5) and (d).
COMMENTARY
The 2014 amendment to the Compliance section, regarding retired bankruptcy
judges and magistrate judges and exempting those judges from compliance with the
Code as part-time judges if they notify the Administrative Office of the United States
Courts that they will not consent to recall, was not intended to alter those judges’
statutory entitlements to annuities, cost-of-living adjustments, or any other retirement
benefits.
Applicable Date of Compliance
Persons to whom this Code applies should arrange their financial and fiduciary affairs
as soon as reasonably possible to comply with it and should do so in any event within
one year after appointment. If, however, the demands on the person's time and the
possibility of conflicts of interest are not substantial, such a person may continue to act,
without compensation, as an executor, administrator, trustee, or other fiduciary for the
estate or person of one who is not a member of the person's family if terminating the
relationship would unnecessarily jeopardize any substantial interest of the estate or
person and if the judicial council of the circuit approves.
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Ch 3: Code of Conduct for Judicial Employees
§ 310 Overview
§ 310.10 Scope
§ 310.20 History
§ 310.30 Definitions
§ 310.40 Further Guidance
§ 320 Text of the Code
Canon 1: A Judicial Employee Should Uphold the Integrity and Independence of
the Judiciary and of the Judicial Employee's Office
Canon 2: A Judicial Employee Should Avoid Impropriety and the Appearance of
Impropriety in All Activities
Canon 3: A Judicial Employee Should Adhere to Appropriate Standards in
Performing the Duties of the Office
Canon 4: In Engaging in Outside Activities, a Judicial Employee Should Avoid
the Risk of Conflict with Official Duties, Should Avoid the Appearance of
Impropriety, and Should Comply with Disclosure Requirements
Canon 5: A Judicial Employee Should Refrain from Inappropriate Political
Activity

§ 310 Overview
§ 310.10 Scope
(a)

This Code of Conduct applies to all employees of the judicial branch,
including interns, externs, and other volunteer court employees, except it
does not apply to Justices; judges; and employees of the United States
Supreme Court, the Administrative Office of the United States Courts, the
Federal Judicial Center, the Sentencing Commission, and federal public
defender offices.

Last revised (Transmittal 02-013) August 2, 2013
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(b)

Justices and employees of the Supreme Court are subject to standards
established by the Justices of that Court. Judges are subject to the Code
of Conduct for United States Judges (Guide, Vol 2A, Ch 2). Employees of
the AO and the FJC are subject to their respective agency codes.
Employees of the Sentencing Commission are subject to standards
established by the Commission. Federal public defender employees are
subject to the Code of Conduct for Federal Public Defender Employees
(Guide, Vol 2A, Ch 4). Intermittent employees [HR Manual, Sec 5, Ch
4.7] are subject to canons 1, 2, and 3 and such other provisions of this
code as may be determined by the appointing authority.

(c)

Employees who occupy positions with functions and responsibilities
similar to those for a particular position identified in this code should be
guided by the standards applicable to that position, even if the position
title differs. When in doubt, employees may seek an advisory opinion as
to the applicability of specific code provisions.

(d)

Contractors and other nonemployees not covered above who serve the
judiciary are not covered by this code, but appointing authorities may
impose these or similar ethical standards on such nonemployees, as
appropriate.

§ 310.20 History
(a)

With the adoption of the Code of Conduct for Judicial Employees on
September 19, 1995, the Judicial Conference repealed the Code of
Conduct for Clerks (and Deputy Clerks), the Code of Conduct for United
States Probation Officers (and Pretrial Services Officers), the Code of
Conduct for Circuit Executives, the Director of the Administrative Office,
the Director of the Federal Judicial Center, the Administrative Assistant to
the Chief Justice, and All Administrative Office Employees Grade GS-15
and Above, the Code of Conduct for Staff Attorneys of the United States,
the Code of Conduct for Federal Public Defenders, and the Code of
Conduct for Law Clerks. JCUS-SEP 95, p. 74.

(b)

This Code of Conduct for Judicial Employees took effect on January 1,
1996.

(c)

In March 2001, the Conference revised Canon 3F(4). JCUS-MAR 01, pp.
10-12.

(d)

The Conference revised the following provisions in March 2013: "Scope"
(§ 310.10(a) and (d)); "Definitions" (§ 310.30(a)); Canon 1; Canon
3F(2)(a)(ii); Canon 4A; and Canon 5B. JCUS-MAR 13, p. 9.
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§ 310.30 Definitions
(a)

Member of a Judge’s Personal Staff
As used in this code in canons 3F(2)(b), 3F(5), 4B(2), 4C(1), and 5B, a
member of a judge's personal staff means a judge's secretary or judicial
assistant, a judge's law clerk, intern, extern, or other volunteer court
employee, and a courtroom deputy clerk or court reporter whose
assignment with a particular judge is reasonably perceived as being
comparable to a member of the judge's personal staff.

(b)

Third Degree of Relationship
As used in this code, the third degree of relationship is calculated
according to the civil law system to include the following relatives: parent,
child, grandparent, grandchild, great grandparent, great grandchild,
brother, sister, aunt, uncle, niece and nephew.

§ 310.40 Further Guidance
(a)

The Judicial Conference has authorized its Committee on Codes of
Conduct to render advisory opinions concerning the application and
interpretation of this code. Employees should consult with their supervisor
and/or appointing authority for guidance on questions concerning this
code and its applicability before a request for an advisory opinion is made
to the Committee on Codes of Conduct.

(b)

In assessing the propriety of one's proposed conduct, a judicial employee
should take care to consider all relevant canons in this code, the Ethics
Reform Act, and other applicable statutes and regulations (e.g., receipt of
a gift may implicate canon 2 as well as canon 4C(2) and the Ethics
Reform Act gift regulations).

(c)

Should a question remain after this consultation, the affected judicial
employee, or the chief judge, supervisor, or appointing authority of such
employee, may request an advisory opinion from the Committee.
Requests for advisory opinions may be addressed to the chair of the
Committee on Codes of Conduct by email or as follows:
Chair of the Committee on Codes of Conduct
c/o Office of the General Counsel
Administrative Office of the United States Courts
One Columbus Circle, N.E.
Washington, D.C. 20544
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§ 320 Text of the Code

Canon 1: A Judicial Employee Should Uphold the Integrity and Independence of
the Judiciary and of the Judicial Employee's Office
An independent and honorable Judiciary is indispensable to justice in our society. A
judicial employee should personally observe high standards of conduct so that the
integrity and independence of the Judiciary are preserved and the judicial employee's
office reflects a devotion to serving the public. Judicial employees should require
adherence to such standards by personnel subject to their direction and control. The
provisions of this code should be construed and applied to further these objectives.
The standards of this code do not affect or preclude other more stringent standards
required by law, by court order, or by the appointing authority.

Canon 2: A Judicial Employee Should Avoid Impropriety and the Appearance of
Impropriety in All Activities
A judicial employee should not engage in any activities that would put into question the
propriety of the judicial employee's conduct in carrying out the duties of the office. A
judicial employee should not allow family, social, or other relationships to influence
official conduct or judgment. A judicial employee should not lend the prestige of the
office to advance or to appear to advance the private interests of others. A judicial
employee should not use public office for private gain.

Canon 3: A Judicial Employee Should Adhere to Appropriate Standards in
Performing the Duties of the Office
In performing the duties prescribed by law, by resolution of the Judicial Conference of
the United States, by court order, or by the judicial employee's appointing authority, the
following standards apply:
A.

A judicial employee should respect and comply with the law and these
canons. A judicial employee should report to the appropriate supervising
authority any attempt to induce the judicial employee to violate these
canons.
Note: A number of criminal statutes of general applicability govern
federal employees' performance of official duties. These include:
•

18 U.S.C. § 201 (bribery of public officials and witnesses);
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18 U.S.C. § 211 (acceptance or solicitation to obtain appointive
public office);
18 U.S.C. § 285 (taking or using papers relating to government
claims);
18 U.S.C. § 287 (false, fictitious, or fraudulent claims against the
government);
18 U.S.C. § 508 (counterfeiting or forging transportation requests);
18 U.S.C. § 641 (embezzlement or conversion of government
money, property, or records);
18 U.S.C. § 643 (failing to account for public money);
18 U.S.C. § 798 and 50 U.S.C. § 783 (disclosure of classified
information);
18 U.S.C. § 1001 (fraud or false statements in a government
matter);
18 U.S.C. § 1719 (misuse of franking privilege);
18 U.S.C. § 2071 (concealing, removing, or mutilating a public
record);
31 U.S.C. § 1344 (misuse of government vehicle);
31 U.S.C. § 3729 (false claims against the government).

In addition, provisions of specific applicability to court officers include:
•
•
•
•

18 U.S.C. §§ 153, 154 (court officers embezzling or purchasing
property from bankruptcy estate);
18 U.S.C. § 645 (embezzlement and theft by court officers);
18 U.S.C. § 646 (court officers failing to deposit registry moneys);
18 U.S.C. § 647 (receiving loans from registry moneys from court
officer).

This is not a comprehensive listing but sets forth some of the more
significant provisions with which judicial employees should be familiar.
B.

A judicial employee should be faithful to professional standards and
maintain competence in the judicial employee's profession.

C.

A judicial employee should be patient, dignified, respectful, and courteous
to all persons with whom the judicial employee deals in an official
capacity, including the general public, and should require similar conduct
of personnel subject to the judicial employee's direction and control. A
judicial employee should diligently discharge the responsibilities of the
office in a prompt, efficient, nondiscriminatory, fair, and professional
manner. A judicial employee should never influence or attempt to
influence the assignment of cases, or perform any discretionary or
ministerial function of the court in a manner that improperly favors any
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litigant or attorney, nor should a judicial employee imply that he or she is
in a position to do so.
D.

A judicial employee should avoid making public comment on the merits of
a pending or impending action and should require similar restraint by
personnel subject to the judicial employee's direction and control. This
proscription does not extend to public statements made in the course of
official duties or to the explanation of court procedures. A judicial
employee should never disclose any confidential information received in
the course of official duties except as required in the performance of such
duties, nor should a judicial employee employ such information for
personal gain. A former judicial employee should observe the same
restrictions on disclosure of confidential information that apply to a current
judicial employee, except as modified by the appointing authority.

E.

A judicial employee should not engage in nepotism prohibited by law.
Note: See also 5 U.S.C. § 3110 (employment of relatives); 28 U.S.C.
§ 458 (employment of judges' relatives).

F.

Conflicts of Interest
(1)

A judicial employee should avoid conflicts of interest in the
performance of official duties. A conflict of interest arises when a
judicial employee knows that he or she (or the spouse, minor child
residing in the judicial employee's household, or other close relative
of the judicial employee) might be so personally or financially
affected by a matter that a reasonable person with knowledge of
the relevant facts would question the judicial employee's ability
properly to perform official duties in an impartial manner.

(2)

Certain judicial employees, because of their relationship to a judge
or the nature of their duties, are subject to the following additional
restrictions:
(a)

A staff attorney or law clerk should not perform any official
duties in any matter with respect to which such staff attorney
or law clerk knows that:
(i)

he or she has a personal bias or prejudice concerning
a party, or personal knowledge of disputed
evidentiary facts concerning the proceeding;
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(ii)

he or she served as lawyer in the matter in
controversy, or a lawyer with whom he or she
previously practiced law had served (during such
association) as a lawyer concerning the matter
(provided that the prohibition relating to the previous
practice of law does not apply if he or she did not
work on the matter, did not access confidential
information relating to the matter, and did not practice
in the same office as the lawyer), or he, she, or such
lawyer has been a material witness;

(iii)

he or she, individually or as a fiduciary, or the spouse
or minor child residing in his or her household, has a
financial interest in the subject matter in controversy
or in a party to the proceeding;

(iv)

he or she, a spouse, or a person related to either
within the third degree of relationship (as defined
above in § 310.40), or the spouse of such person
(A) is a party to the proceeding, or an officer, director,
or trustee of a party; (B) is acting as a lawyer in the
proceeding; (C) has an interest that could be
substantially affected by the outcome of the
proceeding; or (D) is likely to be a material witness in
the proceeding;

(v)

he or she has served in governmental employment
and in such capacity participated as counsel, advisor,
or material witness concerning the proceeding or has
expressed an opinion concerning the merits of the
particular case in controversy.

A secretary to a judge, or a courtroom deputy or court
reporter whose assignment with a particular judge is
reasonably perceived as being comparable to a member of
the judge's personal staff, should not perform any official
duties in any matter with respect to which such secretary,
courtroom deputy, or court reporter knows that he or she, a
spouse, or a person related to either within the third degree
of relationship, or the spouse of such person (i) is a party to
the proceeding, or an officer, director, or trustee of a party;
(ii) is acting as a lawyer in the proceeding; (iii) has an
interest that could be substantially affected by the outcome
of the proceeding; or (iv) is likely to be a material witness in
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the proceeding; provided, however, that when the foregoing
restriction presents undue hardship, the judge may authorize
the secretary, courtroom deputy, or court reporter to
participate in the matter if no reasonable alternative exists
and adequate safeguards are in place to ensure that official
duties are properly performed. In the event the secretary,
courtroom deputy, or court reporter possesses any of the
foregoing characteristics and so advises the judge, the judge
should also consider whether the Code of Conduct for
United States Judges may require the judge to recuse.
(c)

A probation or pretrial services officer should not perform
any official duties in any matter with respect to which the
probation or pretrial services officer knows that:
(i)

he or she has a personal bias or prejudice concerning
a party;

(ii)

he or she is related within the third degree of
relationship to a party to the proceeding, or to an
officer, director, or trustee of a party, or to a lawyer in
the proceeding;

(iii)

he or she, or a relative within the third degree of
relationship, has an interest that could be
substantially affected by the outcome of the
proceeding.

(3)

When a judicial employee knows that a conflict of interest may be
presented, the judicial employee should promptly inform his or her
appointing authority. The appointing authority, after determining
that a conflict or the appearance of a conflict of interest exists,
should take appropriate steps to restrict the judicial employee's
performance of official duties in such matter so as to avoid a
conflict or the appearance of a conflict of interest. A judicial
employee should observe any restrictions imposed by his or her
appointing authority in this regard.

(4)

A judicial employee who is subject to canon 3F(2)(a) should keep
informed about his or her personal and fiduciary financial interests
and make a reasonable effort to keep informed about the personal
financial interests of a spouse or minor child residing in the judicial
employee's household. For purposes of this canon, "financial
interest" means ownership of a legal or equitable interest, however
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small, or a relationship as director, advisor, or other active
participant in the affairs of a party, except that:

(5)

(a)

ownership in a mutual or common investment fund
that holds securities is not a "financial interest" in
such securities unless the employee participates in
the management of the fund;

(b)

an office in an educational, religious, charitable,
fraternal, or civic organization is not a "financial
interest" in securities held by the organization;

(c)

the proprietary interest of a policy holder in a mutual
insurance company, or a depositor in a mutual
savings association, or a similar proprietary interest,
is a "financial interest" in the organization only if the
outcome of the proceeding could substantially affect
the value of the interest;

(d)

ownership of government securities is a "financial
interest" in the issuer only if the outcome of the
proceeding could substantially affect the value of the
securities.

A member of a judge's personal staff should inform the appointing
judge of any circumstance or activity of the staff member that might
serve as a basis for disqualification of either the staff member or
the judge, in a matter pending before the judge.

Canon 4: In Engaging in Outside Activities, a Judicial Employee Should Avoid
the Risk of Conflict with Official Duties, Should Avoid the Appearance of
Impropriety, and Should Comply with Disclosure Requirements
A.

Outside Activities
A judicial employee's activities outside of official duties should not detract
from the dignity of the court, interfere with the performance of official
duties, or adversely reflect on the operation and dignity of the court or
office the judicial employee serves. Subject to the foregoing standards
and the other provisions of this code, a judicial employee may engage in
such activities as civic, charitable, religious, professional, educational,
cultural, avocational, social, fraternal, and recreational activities, and may
speak, write, lecture, and teach. If such outside activities concern the law,
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the legal system, or the administration of justice, the judicial employee
should first consult with the appointing authority to determine whether the
proposed activities are consistent with the foregoing standards and the
other provisions of this code. A judicial employee should not accept a
governmental appointment that has the potential for dual service to and/or
supervision by independent branches of government (including state
courts) or different governments during judicial employment.
B.

Solicitation of Funds
A judicial employee may solicit funds in connection with outside activities,
subject to the following limitations:

C.

(1)

A judicial employee should not use or permit the use of the prestige
of the office in the solicitation of funds.

(2)

A judicial employee should not solicit subordinates to contribute
funds to any such activity but may provide information to them
about a general fund-raising campaign. A member of a judge's
personal staff should not solicit any court personnel to contribute
funds to any such activity under circumstances where the staff
member's close relationship to the judge could reasonably be
construed to give undue weight to the solicitation.

(3)

A judicial employee should not solicit or accept funds from lawyers
or other persons likely to come before the judicial employee or the
court or office the judicial employee serves, except as an incident
to a general fund-raising activity.

Financial Activities
(1)

A judicial employee should refrain from outside financial and
business dealings that tend to detract from the dignity of the court,
interfere with the proper performance of official duties, exploit the
position, or associate the judicial employee in a substantial
financial manner with lawyers or other persons likely to come
before the judicial employee or the court or office the judicial
employee serves, provided, however, that court reporters are not
prohibited from providing reporting services for compensation to
the extent permitted by statute and by the court. A member of a
judge's personal staff should consult with the appointing judge
concerning any financial and business activities that might
reasonably be interpreted as violating this code and should refrain
from any activities that fail to conform to the foregoing standards or
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that the judge concludes may otherwise give rise to an appearance
of impropriety.
(2)

A judicial employee should not solicit or accept a gift from anyone
seeking official action from or doing business with the court or other
entity served by the judicial employee, or from anyone whose
interests may be substantially affected by the performance or
nonperformance of official duties; except that a judicial employee
may accept a gift as permitted by the Ethics Reform Act of 1989
and the Judicial Conference regulations thereunder. A judicial
employee should endeavor to prevent a member of a judicial
employee's family residing in the household from soliciting or
accepting any such gift except to the extent that a judicial
employee would be permitted to do so by the Ethics Reform Act of
1989 and the Judicial Conference regulations thereunder.
Note: See 5 U.S.C. § 7353 (gifts to federal employees). See also
5 U.S.C. § 7342 (foreign gifts); 5 U.S.C. § 7351 (gifts to superiors).

(3)

A judicial employee should report the value of gifts to the extent a
report is required by the Ethics Reform Act, other applicable law, or
the Judicial Conference of the United States.
Note: See 5 U.S.C. App. §§ 101 to 111 (Ethics Reform Act
financial disclosure provisions).

(4)

D.

During judicial employment, a law clerk or staff attorney may seek
and obtain employment to commence after the completion of the
judicial employment. However, the law clerk or staff attorney
should first consult with the appointing authority and observe any
restrictions imposed by the appointing authority. If any law firm,
lawyer, or entity with whom a law clerk or staff attorney has been
employed or is seeking or has obtained future employment appears
in any matter pending before the appointing authority, the law clerk
or staff attorney should promptly bring this fact to the attention of
the appointing authority.

Practice of Law
A judicial employee should not engage in the practice of law except that a
judicial employee may act pro se, may perform routine legal work incident
to the management of the personal affairs of the judicial employee or a
member of the judicial employee's family, and may provide pro bono legal
services in civil matters, so long as such pro se, family, or pro bono legal
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work does not present an appearance of impropriety, does not take place
while on duty or in the judicial employee's workplace, and does not
interfere with the judicial employee's primary responsibility to the office in
which the judicial employee serves, and further provided that:
(1)

in the case of pro se legal work, such work is done without
compensation (other than such compensation as may be allowed
by statute or court rule in probate proceedings);

(2)

in the case of family legal work, such work is done without
compensation (other than such compensation as may be allowed
by statute or court rule in probate proceedings) and does not
involve the entry of an appearance in a federal court;

(3)

in the case of pro bono legal services, such work (a) is done
without compensation; (b) does not involve the entry of an
appearance in any federal, state, or local court or administrative
agency; (c) does not involve a matter of public controversy, an
issue likely to come before the judicial employee's court, or
litigation against federal, state or local government; and (d) is
reviewed in advance with the appointing authority to determine
whether the proposed services are consistent with the foregoing
standards and the other provisions of this code.

Judicial employees may also serve as uncompensated mediators or
arbitrators for nonprofit organizations, subject to the standards applicable
to pro bono practice of law, as set forth above, and the other provisions of
this code.
A judicial employee should ascertain any limitations imposed by the
appointing judge or the court on which the appointing judge serves
concerning the practice of law by a former judicial employee before the
judge or the court and should observe such limitations after leaving such
employment.
Note: See also 18 U.S.C. § 203 (representation in matters involving the
United States); 18 U.S.C. § 205 (claims against the United States);
28 U.S.C. § 955 (restriction on clerks of court practicing law).
E.

Compensation and Reimbursement
A judicial employee may receive compensation and reimbursement of
expenses for outside activities provided that receipt of such compensation
and reimbursement is not prohibited or restricted by this code, the Ethics
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Reform Act, and other applicable law, and provided that the source or
amount of such payments does not influence or give the appearance of
influencing the judicial employee in the performance of official duties or
otherwise give the appearance of impropriety. Expense reimbursement
should be limited to the actual cost of travel, food, and lodging reasonably
incurred by a judicial employee and, where appropriate to the occasion,
by the judicial employee's spouse or relative. Any payment in excess of
such an amount is compensation.
A judicial employee should make and file reports of compensation and
reimbursement for outside activities to the extent prescribed by the Ethics
Reform Act, other applicable law, or the Judicial Conference of the United
States.
Notwithstanding the above, a judicial employee should not receive any
salary, or any supplementation of salary, as compensation for official
government services from any source other than the United States,
provided, however, that court reporters are not prohibited from receiving
compensation for reporting services to the extent permitted by statute and
by the court.
Note: See 5 U.S.C. App. §§ 101 to 111 (Ethics Reform Act financial
disclosure provisions); 28 U.S.C. § 753 (court reporter compensation).
See also 5 U.S.C. App. §§ 501 to 505 (outside earned income and
employment).

Canon 5: A Judicial Employee Should Refrain from Inappropriate Political
Activity
A.

Partisan Political Activity
A judicial employee should refrain from partisan political activity; should
not act as a leader or hold any office in a partisan political organization;
should not make speeches for or publicly endorse or oppose a partisan
political organization or candidate; should not solicit funds for or contribute
to a partisan political organization, candidate, or event; should not
become a candidate for partisan political office; and should not otherwise
actively engage in partisan political activities.

B.

Nonpartisan Political Activity
A member of a judge's personal staff, lawyer who is employed by the
court and assists judges on cases, clerk of court, chief probation officer,
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chief pretrial services officer, circuit executive, and district court executive
should refrain from nonpartisan political activity such as campaigning for
or publicly endorsing or opposing a nonpartisan political candidate;
soliciting funds for or contributing to a nonpartisan political candidate or
event; and becoming a candidate for nonpartisan political office. Other
judicial employees may engage in nonpartisan political activity only if such
activity does not tend to reflect adversely on the dignity or impartiality of
the court or office and does not interfere with the proper performance of
official duties. A judicial employee may not engage in such activity while
on duty or in the judicial employee's workplace and may not utilize any
federal resources in connection with any such activity.
Note: See also 18 U.S.C. chapter 29 (elections and political activities).
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Ask Ms. Ps & Qs
By Professor Nancy Rapoport
(Reprinted with permission: The Academy, ConsiderChapter13.org May 18, 2015)

Dear Readers:
I’m assuming that, by now, you’ve heard about (and, I hope, read) the Court’s opinion in In
re CLTI, LLC: Memorandum Opinion on Jeremy Alcede’s Emergency Motion Objecting to
Proposed Order Regarding Social Media Accounts, Docket No. 259, Case No. 14-33564, U.S.
Bankruptcy Court for the Southern District of Texas (4/3/15). If you haven’t, then this case falls
into the world of You Can’t Make These Things Up.
The issue in this case was whether the debtor’s social media accounts can ever be considered
property of the estate. (Spoiler alert: yes, at least when it’s a business debtor and the social media
accounts are business accounts.) But I don’t write a “here’s a new case” column. I write an ethics
column. So let’s read the opinion for some hints about potential ethics issues:
1. It’s never a good idea to fail to comply with a court order.
This Court's order confirming the Plan required Mr. Alcede to
“deliver possession and control” of “passwords for the Debtor's
social media accounts, including but not limited to Facebook and
Twitter” to Mr. Wilson on behalf of the reorganized Debtor. In a
status conference held on December 11, 2014, this Court discovered
that Mr. Alcede had failed to honor that instruction. . . . In
consequence, this Court found Mr. Alcede in contempt.1
2. Credibility still matters—a lot.
The Court is skeptical of Mr. Alcede's purported rationale for
creating the Tactical Firearms Facebook Page. Mr. Alcede contends
that he had reached the limit of Facebook Friends and therefore
Facebook was automatically denying his Friend Requests. However,
as of December 18, 2014, Mr. Alcede personally had only 4,423
Facebook Friends. While it is possible that Mr. Alcede had more
Friends when he created the Tactical Firearms Facebook Page, such a
precipitous decline in Mr. Alcede's popularity is unlikely.
Furthermore, if Mr. Alcede had really created the Page to promote
himself personally, he would have originally entitled it “Jeremy
Alcede.” Apparently, since the filing of the Plan, Mr. Alcede has
created an individual Page specifically to promote his personal
“brand,” and therefore two “Jeremy Alcede” Facebook Pages exist in
addition to the personal “Jeremy Alcede” Facebook Profile: “Jeremy
Alcede Entrepreneur” (the former Tactical Firearms Facebook Page)
and “Jeremy Alcede Patriot.” Mr. Alcede, conveniently, has never mentioned
this fact to the Court.2
The words “conveniently” and “never mentioned,” when linked in a court opinion, do not bode well
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for the subject of that sentence.
3. Courts like to have consistency in people’s testimony.
Mr. Alcede also places significant emphasis on the fact that
he sometimes posted “personal” Status Updates to the Tactical
Firearms Facebook Page, i.e., Status Updates that Mr. Alcede
contends are not business-related.
First, this Court notes that Mr. Alcede's emphasis on the
“personal” character of the social media accounts is inconsistent with
his emphasis, at prior hearings in this Chapter 11 case-when he was
still in control of the Debtor-of the substantial amount of time he
spent using these accounts for business purposes.3
Yes, sometimes we can have contradictory testimony and still be telling the truth. But if a court
already doubts someone’s veracity, it behooves that person (or his or her lawyer) to make sure that
the court understands why the person is testifying to both “A” and “not A” in the same case.
4. What you post on social media has a habit of cropping up in places that you wouldn’t want.
In this case, the court quoted some pretty juicy posts by the debtor,4 and it’s clear that the
court was not particularly sympathetic to some of the debtor’s claims in those posts.5 Here are two
things to remember about social media:
(1) Social media is not like Vegas. What happens there does not stay there. For that matter,
what happens in Vegas doesn’t really stay there, either.6
(2) When many of us were young, adults threatened us by telling us that some misdeed of
ours would go on “our permanent record.” I’m still skeptical that, back in the Dark Ages, I had a
permanent record, but I absolutely believe that the Internet is our permanent record now.
I’ll end this month’s column with a plea for ethics questions from you. The wonderful
Regina is great about sending me ideas, but if you have a burning question, us please let know.

Opinion at 3 (record citations omitted); see also In re Steward, Case No. 11-46399, U.S. Bankruptcy Court, Eastern
District of Missouri (Bench Warrant For the Attachment of the Bodies of and the Arrest of James C. Robinson and
Elbert Walton, Jr. (4/29/15). (And yes, you’re going to want to read that opinion.)
2 Opinion at 13-14 (citations to record omitted and italics added).
3 Opinion at 15.
4 Opinion at 23-24. Seriously, you’re going to want to read this opinion in its entirety.
1

5

The Court notes that there is evidence suggesting that Mr. Alcede’s
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disruptive behavior is not limited to his seizure of the Debtor’s social media
accounts. For example, on December 11, 2014, Mr. Wilson’s counsel informed the
Court that the biggest problem facing the reorganized Debtor was that someone
had deleted data from the company’s hard drives, including accounting and sales
data. [Hearing of December 11, 2014, at 4:35--4:36 p.m.]. According to counsel,
Mr. Alcede was one of three people with the capability to have deleted the data.
[Id.]. Later, at a status conference on January 8, 2015, Mr. Wilson identified the
reorganized Debtor’s biggest problem as not having access to the company email
accounts, which routed to the personal email address of Mr. Alcede. [Hearing of
January 8, 2015, at 10:38-10:40 a.m.]. Mr. Alcede could have chosen to assist the
reorganized Debtor by transferring control of the Debtor’s email accounts, but he
failed, and continues to fail, to do so. And, by failing to cooperate in this respect,
he has harmed not only his intended target-Mr. Wilson-but also the business itself,
which employs all of those veterans about whom Mr. Alcede claims to so deeply
care. Stated differently, Mr. Alcede has placed his own personal vendetta against his
former business partner above the interests of veterans whose jobs are at stake if
the business fails to survive.
Opinion at 29 (citation to record omitted).
6 Cf. http://www.nbcnews.com/id/28087337/ns/us_news-crime_and_courts/t/oj-simpson-faces-spartan-desertprison/#.VUf9eq1VhBc.

54

