Educational Materials
Wednesday, September 30, 2015 | 9:30 AM – 10:30 AM

Supreme Court
Review

Presented by:

Supreme Court Review
Table of Contents
Stern v. Marshall and Its Progeny by Hon. Martin Glenn.........…………………………………………………….1
Bullard v. Blue Hills Bank Summary………….………………………………………………………………………………….19
Bank of America, N.A. v. Caulkett Summary.………….……………………………………………………………………21
Baker Botts, LLP v. ASARCO LLC Summary…………………………………………………………………………………..22

Stern v. Marshall and Its Progeny1
By Hon. Martin Glenn
U.S. Bankruptcy Judge
Southern District of New York
Supreme Court decisions strongly shape what bankruptcy judges can and can’t do,
particularly the decisions in Murray’s Lessee, 59 U.S. 272 (1855); Katchen v. Landy, 382
U.S. 323 (1966); Northern Pipeline v. Marathon Pipeline Co., 458 U.S. 50 (1982);
Commodity Futures Trading Comm’n v. Schor, 478 U.S. 833 (1986); Granfinanciera,
S.A. v. Nordberg, 492 U.S. 33 (1989); Langenkamp v. Culp, 498 U.S. 42 (1990); Stern v.
Marshall, 131 S. Ct. 2594 (2011); Executive Benefits Ins. Agency v. Arkison, 134 S. Ct.
2165 (2014); and, most recently, Wellness Int’l Network, Ltd. v. Sharif, 135 S. Ct. 1932
(2015) .
A.

Cases Imposing Limitations on the Authority of Bankruptcy Judges

Courts have grappled with constitutional and statutory limits on bankruptcy
jurisdiction even before the current bankruptcy court system was created in the
Bankruptcy Act of 1978 (the “1978 Act”). The inquiry commonly focused on whether a
bankruptcy estate’s affirmative claim against a third party involved the claims allowance
process. For example, in Katchen v. Landy, 382 U.S. 323 (1966), the Supreme Court held
that a bankruptcy judge had authority to enter judgment on a bankruptcy estate’s
preference action against a creditor that filed a proof of claim in the bankruptcy case, and
to enter judgment against the creditor for an amount in excess of its proof of claim. The
Court held that the preference action in question was, like any other claims objection,
“part and parcel” of the claims allowance process, and therefore subject to adjudication
by a bankruptcy court. Id. at 330. The Court explained: “he who invokes the aid of the
bankruptcy court by offering a proof of claim and demanding its allowance must abide
the consequences of that procedure.” Id. at 333 n.9. “[O]ne of those consequences was
resolution of the preference issue as part of the process of allowing or disallowing claims
. . . .” Stern, 131 S. Ct. at 2616 (explaining Katchen).
The contours of bankruptcy jurisdiction remained unclear after enactment of the
1978 Act. In the landmark Marathon decision, the Supreme Court struck down as
unconstitutional the provisions of the 1978 Act that granted bankruptcy courts final
adjudicative authority over certain state law claims brought against third parties who
were not otherwise part of the bankruptcy case. The Court explained that Article III of the
Constitution requires those matters to be adjudicated by an Article III court, not an
Article I bankruptcy court. 458 U.S. at 71–72. Notably, the defendant in Marathon had
not filed a proof of claim in the bankruptcy case—an important distinction from Katchen.
See Stern, 131 S. Ct. at 2615–18 (discussing Katchen and Marathon).
In 1984, after the delayed congressional response to the 1982 decision in
Marathon, Congress adopted the Bankruptcy Amendments and Federal Judgeship Act of
1
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1984 (BAFJA), Pub. L. No. 98-353, 98 Stat. 333 (codified in sections of titles 11 and 28).
BAFJA amended the 1978 Bankruptcy Act, effectively repealing sections that the Court
found unconstitutional in the Marathon decision. That enactment set the structure for our
bankruptcy courts today. It codified the “core,” “non-core” division that, until Stern v.
Marshall, largely defined how bankruptcy judges determined their authority to act in the
specific matters before them. On the basis of Marathon, Congress thought that the “core,”
“non-core” distinction was workable. Congress provided a non-exhaustive list of core
proceedings in 28 U.S.C. § 157(b)(2). Non-core proceedings are those that are not core
“but that [are] otherwise related to a case under title 11.” Id. at § 157(c)(1). Bankruptcy
judges were given statutory authority to enter final judgments in core proceedings, id. §
157(b)(1), but were limited in non-core proceedings to submitting proposed findings of
fact and conclusions of law to the district court for de novo review. Id. § 157(c)(1).
Proceedings involving the “allowance or disallowance of claims” are listed as
core proceedings under section 157(b)(2)(B). Even after Marathon, it remained clear—as
it has been since Katchen—that bankruptcy courts could constitutionally determine
matters that were part of the claims allowance process. See, e.g., Langenkamp, 498 U.S.
at 44 (“[B]y filing a claim against a bankruptcy estate the creditor triggers the process of
‘allowance and disallowance of claims,’ thereby subjecting himself to the bankruptcy
court’s equitable power.”) (citing Granfinanciera, S.A. v. Nordberg, 492 U.S. at 58–59).
This authority is codified in section 157(b)(2)(B). But it was unclear whether Congress,
by listing counterclaims as core in section 157(b)(2)(C), had provided that the filing of a
proof of claim subjected a creditor to final adjudication by the bankruptcy court of all
counterclaims by the estate (regardless of the connection to the proof of claim), and, if so,
whether that act was constitutional. See 1 COLLIER ON BANKRUPTCY ¶ 3.02[d][i] (16th
ed. rev. 2014). Indeed, in the 2009 edition of their casebook, Professors Warren and
Westbrook concluded that after Granfinanciera, “many in the bankruptcy world are
waiting for another jurisdictional shoe to drop, but it has become the wait for Godot.”
ELIZABETH WARREN & JAY LAWRENCE WESTBOOK, THE LAW OF DEBTORS AND
CREDITORS, at 108 (6th ed. 2009). With the decision in Stern v. Marshall, the wait was
over.
In Stern, a creditor filed a proof of claim for defamation in the debtor’s
bankruptcy case, and the debtor defended the complaint and filed a counterclaim for
tortious interference. See Stern, 131 S. Ct. at 2601. The bankruptcy court treated the
counterclaim as core and entered judgment in favor of the debtor. See id. at 2601–02.
The district court disagreed that the counterclaim was core and conducted a de novo
review of the record as if the claim was non-core. See id. at 2602. On further appeal, the
Ninth Circuit held that the debtor’s counterclaim, although compulsory, was not a core
proceeding under section 157(b)(2)(C). Marshall v. Stern (In re Marshall), 600 F.3d
1037, 1057–58 (9th Cir. 2010).
On appeal to the Supreme Court, one of the questions presented was “[w]hether
the Ninth Circuit opinion, which render[ed] § 157(b)(2)(C) surplusage in light of
§ 157(b)(2)(B), contravene[d] Congress’ intent in enacting § 157(b)(2)(C).” Petition for
Writ of Certiorari at ii, Stern, 131 S. Ct. 2594 (No. 05-1631), 2010 WL 3068082. The
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Supreme Court answered this question in the affirmative, rejecting the Ninth Circuit’s
reasoning. The Court held that the counterclaim at issue was indeed statutorily core under
section 157(b)(2)(C) as a “counterclaim by the estate against persons filing claims against
the estate.” Stern, 131 S. Ct. at 2604. See also 1 COLLIER ON BANKRUPTCY ¶ 3.02[d][i].
But even though the counterclaim was statutorily core, the Court concluded that Congress
could not constitutionally authorize bankruptcy courts to finally determine the
counterclaim, since the bankruptcy court “lacked the constitutional authority to enter a
final judgment on a state law counterclaim that is not resolved in the process of ruling on
a creditor’s proof of claim.” Stern, 131 S. Ct. at 2620. Thus, “Stern made clear that some
claims labeled by Congress as ‘core’ may not be adjudicated by a bankruptcy court in the
manner designated by § 157(b).” Arkison, 134 S. Ct. at 2172. Stern explicitly held that
the debtor’s counterclaim was “core” under section 157(b)(2)(C). See Stern, 131 S. Ct. at
2605 (“[W]e agree with [the creditor] that designating all counterclaims as ‘core’
proceedings raises serious constitutional concerns. . . . We would have to ‘rewrit[e]’ the
statute, not interpret it, to bypass the constitutional issue § 157(b)(2)(C) presents. That we
may not do.”) (alteration in original) (quoting Schor, 478 U.S. at 841). Importantly, Stern
did not alter the subject matter jurisdiction of the bankruptcy courts. As the Supreme
Court stated, “[s]ection 157 allocates the authority to enter final judgment between the
bankruptcy court and the district court. That allocation does not implicate questions of
subject matter jurisdiction.” Stern, 131 S. Ct. at 2607.
As discussed above, the core/non-core distinction generally does not bear on the
question of federal subject matter jurisdiction—federal courts have jurisdiction to hear
both core matters and non-core matters. See 28 U.S.C. § 1334(b). If a proceeding
qualifies as one of the core proceedings enumerated in section 157(b)(2), the court has
subject matter jurisdiction over the action as one “arising under” or “arising in” a
bankruptcy case. The applicable test for determining whether the court may exercise
related-to jurisdiction over non-core claims may depend on whether the claim is asserted
before or after confirmation of a chapter 11 plan and whether the confirmed plan provides
for reorganization or liquidation of the debtor.
After the 2011 decision in Stern v. Marshall, the distinction between core and
non-core issues no longer completely determines the authority of bankruptcy judges to
act, particularly for what the Court in Arkison described as “Stern claims”—statutorily
core claims for which Article I bankruptcy judges may not enter final orders or judgment,
at least absent the consent of the parties. Stern left great uncertainty whether or how
bankruptcy judges could resolve Stern claims. Section 157(b)(1) provides that bankruptcy
judges may “hear and determine”—understood to mean enter final orders or judgment—
on all statutorily core proceedings, but after the Stern decision that was no longer true.
Section 157(c) provides that for none core proceedings, bankruptcy judges shall submit
proposed findings of fact and conclusions of law to the district court, with the district
court entering final orders or judgment after de novo review. The statute left a gap—what
should or could the bankruptcy judge do with core claims for which the bankruptcy judge
lacked constitutional authority to enter final orders or judgment?
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Stern made clear that the jurisdiction of the bankruptcy court was not affected by
the ruling; rather, the issue was the authority of the bankruptcy judge in deciding Stern
claims. The applicable jurisdictional statute, 28 U.S.C. § 1334, provides that the district
courts have original and exclusive jurisdiction of bankruptcy cases, and original but not
exclusive jurisdiction of civil proceedings arising under title 11, or arising in or related to
cases under title 11. Section 157(a) provides that the district courts may provide that
bankruptcy cases and proceedings shall be referred to bankruptcy judges in the same
district. Every district court in the country has acted on this authority by adopting an
order of reference automatically referring all bankruptcy cases and proceedings to the
bankruptcy court. But section 157(d) provides that the district court, on motion or sua
sponte, may withdraw the reference, in whole or in part, of any case or proceeding
referred to the bankruptcy court. Therefore, the bankruptcy court’s jurisdiction over cases
and proceedings is derivative of the district court’s jurisdiction, and the district court may
withdraw the reference of cases or proceedings in the bankruptcy court, effectively taking
those matters back for decision by Article III district judges. As discussed below, this
authority of the district court to withdraw the reference of cases or proceedings was
important to the decision in Wellness, permitting bankruptcy judges to enter final orders
or judgment with the consent of the parties.
Many district courts responded to the decision in Stern by amending their orders
of reference.2 These amendments clarified that not only statutorily noncore matters, but
also Stern claims are referred to the bankruptcy courts for resolution. Absent consent
(assuming consent was valid), these changes to the orders of reference directed the
bankruptcy judge to resolve Stern claims by issuing proposed findings of fact and
conclusions of law. The Supreme Court’s decision in Arkison, 134 S. Ct. 2165, decided in
2014 after many of these amended orders of reference were issued, validates the approach
taken by these district courts. Some bankruptcy courts have also adopted local rules
changes to accommodate the procedures for dealing with core and non-core claims, and
the issue of consent.
2

At least 16 districts amended their orders of reference in light of Stern. For example, the U.S.
District Court for the Southern District of New York adopted an amended standing order of reference on
February 1, 2012, continuing to refer all bankruptcy cases or proceedings to the bankruptcy court, and
specifying how the bankruptcy court or district court may deal with rulings in matters impacted by Stern.
The order provides as follows:
Pursuant to 28 U.S.C. Section 157(a) any or all cases under title 11 and any
or all proceedings arising under title 11 or arising in or related to a case under title 11
are referred to the bankruptcy judges for this district.
If a bankruptcy judge or district judge determines that entry of a final order
or judgment by a bankruptcy judge would not be consistent with Article III of the
United States Constitution in a particular proceeding referred under this order and
determined to be a core matter, the bankruptcy judge shall, unless otherwise ordered
by the district court, hear the proceeding and submit proposed findings of fact and
conclusions of law to the district court. The district court may treat any order of the
bankruptcy court as proposed findings of fact and conclusions of law in the event the
district court concludes that the bankruptcy judge could not have entered a final order
or judgment consistent with Article III of the United States Constitution.
M-431 (Bankr. S.D.N.Y. Feb. 1, 2012).
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Until the recent Supreme Court decision in Wellness, 135 S. Ct. 1932, post-Stern
decisions from lower federal courts added to the uncertainty whether a bankruptcy judge
could enter final orders or judgment with respect to core and non-core claims with the
consent of the parties. Section 157(c)(2) specifically permits bankruptcy judges to “hear
and determine”—enter final orders or judgment—in related to (i.e., non-core
proceedings) with the consent of all of the parties, but that subsection does not by its
terms apply to statutorily core proceedings. As discussed below, Wellness has now
resolved that issue, concluding that express or implied consent by the parties is sufficient
to permit a bankruptcy judge to enter final orders or judgment with respect to both core
and non-core claims. This resolution of the consent issue is important for both bankruptcy
judges and magistrate judges.
B.

The Authority of Article I Judges to Decide Disputes

Marathon, Stern v. Marshall, Arkison and Wellness deal with the constitutional
limitations placed on Article I judges. Article III, section 1 of the Constitution provides
that the “judicial power of the United States shall be vested in one Supreme Court, and in
such inferior courts as the Congress may from time to time ordain and establish.” It also
protects Article III judges (but not bankruptcy or magistrate judges) by providing life
tenure and protections against diminution in salary.
In 1856, the Supreme Court in Murray’s Lessee, 59 U.S. 272, 284 (1855),
concluded that Article III does not permit Congress to “withdraw from [Article III]
judicial cognizance any matter which, from its nature, is the subject of a suit at the
common law, or in equity, or admiralty . . . .” The Supreme Court applied this principle
in Marathon, where it struck down as unconstitutional the 1978 Bankruptcy Act’s
provisions vesting final adjudicative authority in the bankruptcy court—an Article I
court—over certain state-law claims asserted by the debtor against a third party. The
Court held that Article III required final adjudicative authority over matters within the
competence of the Article III judiciary to be vested in an Article III court. The cases must
not be removed to tribunals where judges lack the Article III protections of life tenure
and non-diminution of salary. The Court stated:
Article III bars Congress from establishing under its Art. I powers
legislative courts to exercise jurisdiction over all matters arising under the
bankruptcy laws. The establishment of such courts does not fall within any
of the historically recognized situations—non-Art. III courts of the
Territories or of the District of Columbia, courts-martial, and resolution of
“public rights” issues—in which the principle of independent adjudication
commanded by Art. III does not apply.
Marathon, 458 U.S. at 51.
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The Court explained the public rights doctrine as follows:
The [public rights] doctrine extends only to matters arising
between the Government and persons subject to its authority in connection
with the performance of the constitutional functions of the executive or
legislative departments, and only to matters that historically could have
been determined exclusively by those departments. The understanding of
these cases is that the Framers expected that Congress would be free to
commit such matters completely to nonjudicial executive determination,
and that as a result there can be no constitutional objection to Congress’
employing the less drastic expedient of committing their determination to
a legislative court or an administrative agency.
Marathon, 458 U.S. at 67–68 (internal quotation marks and citations omitted).
Bankruptcy judges may hear and determine (enter final judgment) on any issue
that is “part and parcel” of the claims-allowance process. For example, in Katchen v.
Landy, 382 U.S. 323 (1966), the Supreme Court upheld the authority of a bankruptcy
judge, as part of the claims allowance process, to adjudicate and enter final judgment on a
bankruptcy estate’s claim to avoid and recover a preference against a creditor that filed a
proof of claim in the bankruptcy case, and to enter judgment against the creditor for an
amount in excess of the proof of claim the creditor filed. Bankruptcy judges may also
enter final judgments on discharge matters. See Cent. Va. Cmty. College v. Katz, 546 U.S.
356, 363–64 (2006) (“Critical features of every bankruptcy proceeding are the exercise of
exclusive jurisdiction over all of the debtor’s property, the equitable distribution of that
property among the debtor’s creditors, and the ultimate discharge that gives the debtor a
‘fresh start’ by releasing him, her, or it from further liability for old debts.”); Tenn.
Student Assistance Corp. v. Hood, 541 U.S. 440, 447 (2004) (“The discharge of a debt by
a bankruptcy court is similarly an in rem proceeding.”); Local Loan Co. v. Hunt, 292 U.S.
234, 244–45 (1934) (“This purpose of the act has been again and again emphasized by
the courts as being of public as well as private interest, in that it gives to the honest but
unfortunate debtor who surrenders for distribution the property which he owns at the time
of bankruptcy, a new opportunity in life and a clear field for future effort, unhampered by
the pressure and discouragement of preexisting debt.”).
This focus on what is necessarily part of the claims-allowance process is one of
the crucial factors in understanding the implications of Stern v. Marshall for the authority
of bankruptcy judges to enter final orders and judgments. The claims allowance
process—including preference avoidance and recovery against a creditor that filed a
proof of claim—is integral to the restructuring of the debtor-creditor relationship and
invokes the bankruptcy court’s equity jurisdiction. Therefore, there is no right to trial by
jury.
Section 157(b)(2)(A)–(P) provides a non-exhaustive list of examples of core
matters, including avoidance actions (§ 157(b)(2)(F) & (G)) and counterclaims by the
estate against persons filing claims against the estate (§ 157(b)(2)(C)).
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The statute provides that bankruptcy courts may hear core matters and non-core
matters that are “otherwise related” to a case under title 11. But bankruptcy judges only
have statutory authority to enter final judgments in core proceedings (§ 157(b)(1) (“hear
and determine all cases . . . and all core proceedings”); in non-core proceedings, absent
consent, bankruptcy judges may only enter proposed findings of fact and conclusions of
law, with final orders or judgments entered by the district courts (§ 157 (c)(1) (“the
bankruptcy judge shall submit proposed findings of fact and conclusions of law to the
district court, and any final order or judgment shall be entered by the district judge”)).
The district court enters a final order or judgment after reviewing de novo any matters to
which a party objects following the procedure set forth in Bankruptcy Rule 9033.
In Arkison, the Supreme Court decided that for “Stern claims”—for which section
157(b)(1) provides that bankruptcy judges may hear and determine all core proceedings
and enter final orders and judgment but Article III does not permit a bankruptcy judge to
do so—bankruptcy judges may enter proposed findings of fact and conclusions of law
under section 157(c)(1), with final judgment entered by the district court after de novo
review to the extent of any objections to the bankruptcy judge’s proposed disposition
following the procedure in Fed. R. Bankr. P. 9033. Arkison resolved the issue of the
“statutory gap,” since the statute only provides for proposed findings and conclusions for
non-core, related-to claims, and not for core claims—in effect, after Arkison, the Stern
claims are channeled to the procedure applicable for non-core claims. See Wellness, 135
S. Ct. at 1942 n. 6 (“The Seventh Circuit concluded its opinion by considering the
remedy for the Bankruptcy Court’s purportedly unconstitutional issuance of a final
judgment. The court determined that if count V of Wellness’ complaint raised a core
claim, the only statutorily authorized remedy would be for the District Court to withdraw
the reference to the Bankruptcy Court and set a new discovery schedule. The Seventh
Circuit’s reasoning on this point was rejected by the decision last Term in Arkison, which
held that district courts may treat Stern claims like non-core claims and thus are not
required to restart proceedings entirely when a bankruptcy court improperly enters final
judgment.”); see also Residential Funding Co., LLC v. UBS Real Estate Securities, Inc.
(In re Residential Capital, LLC), 515 B.R. 52, 66 (Bankr. S.D.N.Y. 2014)
(“[A]djudication of Stern claims is channeled to section 157(c), permitting the
bankruptcy court to submit proposed findings of fact and conclusions of law, as if the
claim was non-core. The Court does not read Arkison to re-write the statute such that
Stern claims are no longer statutorily core under 157(b)(2)—something the Stern court
itself explicitly did not do.”) (citation omitted).
Section 157(c)(2) provides that the parties may consent to a bankruptcy court’s
final adjudication of non-core matters. 28 U.S.C. § 157(c)(2) (“Notwithstanding the
provisions of paragraph (1) of this subsection, the district court, with the consent of all
the parties to the proceeding, may refer a proceeding related to a case under title 11 to a
bankruptcy judge to hear and determine and to enter appropriate orders and judgments,
subject to review under section 158 of this title.”). The Supreme Court granted certiorari
on the consent issue in Arkison, but found it unnecessary to resolve it. Less than one
week after deciding Arkison, however, the Supreme Court granted certiorari in Wellness
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on the consent issue and its decision resolved the circuit split in post-Stern cases,
concluding that express or implied consent is sufficient to provide authority for
bankruptcy judges to enter final orders or judgments on Stern claims or non-core matters.
The question of what may constitute implied consent was not fully resolved, however,
with the Court remanding the case to the Seventh Circuit to address the question. Implied
consent is discussed further below.
C.

Wellness and the Framework for Analyzing the Consent Issue

After Stern, the circuits were split whether the parties’ consent permitted a
bankruptcy judge to enter final orders or judgment.3 While the Supreme Court granted
certiorari in Arkison on the consent issue, the Court found it unnecessary to resolve the
issue. But the Court promptly thereafter granted certiorari in Wellness on the consent
issue. This time, the Court resolved the issue hanging over bankruptcy judges, and
magistrate judges as well since 28 U.S.C. § 636, applicable to magistrate judges, likewise
includes a consent procedure permitting magistrate judges with the consent of the parties
to enter final orders or judgment (including conducting of jury trials).

Circuit court decisions had reached conflicting results on the consent issue. In Arkison, the Ninth
Circuit concluded that, based on express or implied consent, a bankruptcy judge may enter a final order or
judgment in a core proceeding that would otherwise require that the district court enter final orders or
judgment. See Executive Benefits Ins. Agency v. Arkison (In re Bellingham Ins. Agency, Inc.), 702 F.3d 553,
567 (9th Cir. 2012). In Mastro v. Rigsby, 764 F.3d 1090 (9th Cir. 2014), decided after the Supreme Court
decision in Arkison, the Ninth Circuit concluded that its earlier decision in Arkison, remained controlling
law in the circuit.
In a pre-Stern case that addressed the Article III issue based on the Supreme Court Marathon
decision, the Second Circuit had held that a bankruptcy judge may enter a final order or judgment based on
express or implied consent in core or non-core proceedings. Men’s Sportswear, Inc. v. Sasson Jeans, Inc.
(In re Men’s Sportswear, Inc.), 834 F.2d 1134, 1137–38 (2d Cir. 1987).
The Fifth and Sixth Circuits reached the opposite result. In BP RE, L.P. v. RML Waxahachie
Dodge, L.L.C. (In re BP RE, L.P.), 735 F.3d 279, 285–86 (5th Cir. 2013), the Fifth Circuit concluded,
based on Stern, that the bankruptcy court did not have the constitutional authority to enter a final judgment
on claims that are not necessarily resolved as part of the claims allowance process. See also Frazin v.
Haynes & Boone, L.L.P. (In re Frazin), 732 F.3d 313, 319 (5th Cir. 2013).
The Sixth Circuit reached a similar conclusion in Waldman v. Stone, 698 F.3d 910, 918–19 (6th
Cir. 2012), cert. denied, 133 S. Ct. 1604 (2013) (“Article III could neither serve its purpose in the system of
checks and balances nor preserve the integrity of judicial decisionmaking if the other branches of the
Federal Government could confer the Government’s judicial Power on entities outside Article III. Article
III envisions—indeed it mandates—that the judicial Power will be vested in judges whose tenure and salary
are protected as set forth in that Article. To the extent that Congress can shift the judicial Power to judges
without those protections, the Judicial Branch is weaker and less independent than it is supposed to be.”)
Despite the Seventh Circuit’s Wellness decision, the outcome on the consent issue remained
unclear in the Seventh Circuit. The decision in Wellness Int’l Network, Ltd. v. Sharif, 727 F.3d 751, 771
(7th Cir. 2013), dealt with a Stern claim and was primarily based on the statutory gap that provided no
statutory authority for a bankruptcy judge to dispose of statutorily core claims that required an Article III
judge to enter final orders or judgment, a position that was thereafter rejected by the Supreme Court in
Arkison. Indeed, the Seventh Circuit panel in Wellness reserved judgment on the constitutionality of 28
U.S.C. § 157(c)(2), which authorizes the parties to consent to adjudication by a bankruptcy judge for
related to proceedings; in dicta, the panel explained that the argument supporting the constitutionality of the
consent procedure for related to proceedings was strong. See also Peterson v. Somers Dublin Ltd., 729 F.3d
741, 747 (7th Cir. 2013) (concluding that the effect of an express waiver is open in the circuit).
3
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Writing for the majority in Wellness, Justice Sotomayor concluded that “We hold
that Article III is not violated when the parties knowingly and voluntarily consent to
adjudication by a bankruptcy judge.” 135 S. Ct. at 1939. In analyzing the consent issue,
the Court stated that “[t]he foundational case in the modern era is Commodity Futures
Trading Comm’n v. Schor, 478 U.S. 833 (1986).” Id. at 1942. In Schor, the Court found
two components inherent in the constitutional right to an Article III judge: (1) the
individual constitutional right of litigants to insist on an Article III decision-maker; and
(2) the structural constitutional right, stemming from the separation of powers doctrine
which requires an Article III decision-maker. Schor, 478 U.S. at 847–49. The individual
constitutional right to an Article III decision-maker may be lost through waiver or
express or implied consent by the parties. The structural right, however, assures that the
executive and legislative branches will not encroach on the authority to enter a final
judgment in certain matters; it is derived from the core separation of powers principle,
and it may not be waived by the parties.
The lesson of Schor, Peretz [v. U.S., 501 U.S. 923 (1991)], and the history
that preceded them is plain: The entitlement to an Article III adjudicator is
a personal right and thus ordinarily subject to waiver. Article III also
serves a structural purpose, barring congressional attempts to transfer
jurisdiction [to non-Article III tribunals] for the purpose of emasculating
constitutional courts and thereby prevent[ing] the encroachment or
aggrandizement of one branch at the expense of the other. But Allowing
Article I adjudicators to decide claims submitted to them by consent does
not offend the separation of powers so long as Article III courts retain
supervisory authority over the process.
Wellness, 135 S. Ct. at 1944 (internal quotation marks and citations omitted).
The last point—the supervisory authority of Article III judges over the process—
was likewise important to the decision. As already discussed, bankruptcy cases and
proceedings are referred to the bankruptcy courts by the district courts, which continue to
have the authority, on motion or sua sponte, to withdraw the reference. 28 U.S.C. §
157(d). Because the entire process of adjudication in the bankruptcy court “takes place
under the district court’s total control and jurisdiction, there is no danger that use of the
bankruptcy court involves a congressional attempt to transfer jurisdiction to non-Article
III tribunals for the purpose of emasculating constitutional courts.” Id. at 1945 (internal
quotation marks and brackets omitted).
Giving effect to the decisions in Stern, Arkison and Wellness, the Bankruptcy
Code does not withdraw from Article III judicial cognizance, for final decision by Article
I bankruptcy judges, cases in which the parties are entitled to an Article III decisionmaker. While the parties may waive their individual rights to an Article III judge, opting
instead to have a bankruptcy judge enter final orders or judgment, the district court
retains the authority to withdraw the reference despite the parties’ consent.
Indeed, one can argue that in providing a consent procedure in section 157(c)(2),
by its terms limited to related-to cases but now applied to Stern claims as well, Congress
9
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has only codified what was the historical practice in bankruptcy cases and proceedings,
sanctioned by decisions of the Supreme Court under the former Bankruptcy Act.
Bankruptcy jurisdiction was previously divided between summary and plenary
jurisdiction, with referees authorized to finally resolve summary proceedings, but with
district judges required to resolve plenary proceedings. But even in the absence of
statutory provisions authorizing referees to do so, Supreme Court cases permitted referees
to finally resolve plenary proceedings with the express or implied consent of the parties.
Indeed, in Wellness, Justice Sotomayor explained:
Before 1978, district courts typically delegated bankruptcy proceedings to
“referees.” Under the Bankruptcy Act of 1898, bankruptcy referees had
“[s]ummary jurisdiction” over “claims involving ‘property in the actual or
constructive possession of the bankruptcy court’ ”—that is, over the
apportionment of the bankruptcy estate among creditors. They could
preside over other proceedings—matters implicating the court’s “plenary
jurisdiction”—by consent.
Wellness, 135 S. Ct. at 1939 (citations omitted).
In support of her conclusion regarding consent to referees deciding plenary
proceedings, Justice Sotomayor cited MacDonald v. Plymouth County Trust Co., 286
U.S. 263 (1932). The Court in that case concluded as follows:
While under the provisions of the Bankruptcy Act the exercise of his
jurisdiction by the referee is ordinarily restricted to those matters which
may be dealt with summarily by the method of procedure available to
referees in bankruptcy, the restriction may be removed, as it was here, by
the consent of the parties to a summary trial of the issue presented. The
referee therefore had power to decide the issues . . . .
Id. at 268. The MacDonald decision was not unique. For example, Justice
Frankfurter explained in Cline v. Kaplan, 323 U.S. 97 (1944), that based on
consent a referee may decide matters otherwise entitling the defendant to a
plenary action before a district judge. And the consent may be formally expressed
or waived by failing to make a timely objection.
Consent to proceed summarily may be formally expressed, or the right to
litigate the disputed claim by the ordinary procedure in a plenary suit, like
the right to a jury trial, may be waived by failure to make timely objection.
Consent is wanting where the claimant has throughout resisted the petition
for a turnover order and where he has made formal protest against the
exercise of summary jurisdiction by the bankruptcy court before that court
has made a final order.
Id. at 99. See generally KENNETH M. KLEE, BANKRUPTCY
COURT, chpt. 4, at 199–217 (2008).
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Chief Justice Roberts and Justices Scalia and Thomas dissented in
Wellness. The Chief Justice wrote the principal dissent. The Chief Justice would
have resolved the case without reaching the consent issue, concluding that the
Seventh Circuit incorrectly decided that one of the plaintiff’s claims was a Stern
claim. But assuming the case raised a Stern claim, the Chief Justice concluded
that consent to adjudication of Stern claims by an Article I bankruptcy judge
trenches upon the structural protection of Article III that cannot be waived. The
Chief Justice laments the Court opening the door to congressional action that
would encroach on the powers of Article III judges. Id. at 1950–51. The expressed
concern is not fanciful. There is long history of legislative efforts—some wellintentioned, expanding the range of administrative agency decision-making, see,
e.g., Thomas v. Union Carbide Agric. Prod. Co., 473 U.S. 568, 582–83 (1985)—
and some seemingly punitive, for example, attempting to restrict the Supreme
Court’s appellate jurisdiction over legislative apportionment, or review of the
voluntariness of confessions. See, e.g., Hart, The Power of Congress to Limit the
Jurisdiction of Federal Courts: An Exercise in Dialectic, 66 Harv. L. Rev. 1362
(1953), reprinted in P. Bator, P. Mishkin, D. Shapiro, & H. Wechsler, Hart and
Wechsler’s The Federal Courts and the Federal System 330 (2d ed. 1973).
The concern expressed by the dissent seems overblown in the
circumstances. Well-settled historical practice under the Bankruptcy Act
permitted referees (the predecessors to bankruptcy judges) to adjudicate plenary
disputes on consent. The statutory consent procedure under section 157(c)(2),
combined with the authority of district judges to withdraw the reference under
section 157(d), leaves Article III judges with control. In short, with the judicial
gloss imposed on the statutes by Stern, Arkison and Wellness, Congress has not
withdrawn from Article III judicial cognizance any cases that were tried at
Westminster in 1789.
D.

Express and Implied Consent

Five of the six justices in the majority in Wellness agreed that nothing in the
Constitution or in the relevant statute (28 U.S.C. § 157) requires express consent. 135 S.
Ct. at 1947. Justice Alito, in a separate concurring opinion, said that he “would not decide
whether consent may be implied.” Id. at 1949. In discussing implied consent, Justice
Sotomayor’s opinion for the Court focused on the Court’s earlier decision in Roell
v.Withrow, 538 U.S. 580 (2003), which construed the consent provision in 28 U.S.C. §
636(c)(1) (“Upon the consent of the parties, a full-time United State magistrate judge . . .
may conduct any or all proceedings in a jury or nonjury civil matter and order the entry
of judgment in the case . . . .”), and concluded that implied consent sufficed for a
magistrate judge to decide and enter final judgment in matters otherwise requiring an
Article III judge. Id. (“But the majority [in Roell]—thus placed on notice of the
constitutional concern—was untroubled by it, opining that ‘the Article III right is
substantially honored’ by permitting waiver based on ‘actions rather than words.’” )
(internal citation omitted).
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The majority opinion explained:
The implied consent standard articulated in Roell supplies the appropriate
rule for adjudications by bankruptcy courts under section 157. Applied in
the bankruptcy context, that standard possesses the same pragmatic
virtues—increasing judicial efficiency and checking gamesmanship—that
motivated our adoption of it for consent-based adjudication by magistrate
judges. It bears emphasizing, however, that a litigant’s consent—whether
express or implied—must still be knowing and voluntary. Roell makes
clear that the key inquiry is whether ‘the litigant or counsel was made
aware of the need for consent and the right to refuse it, and still voluntarily
appeared to try the case’ before the non-Article III adjudicator.
Id. at 1948. In a footnote, the opinion then explains that while the Constitution does not
require that consent be express,
it is good practice for courts to seek express statements of consent or
nonconsent, both to ensure irrefutably that any waiver of the right to
Article III adjudication is knowing and voluntary and to limit subsequent
litigation over the consent issue. Statutes and judicial rules may require
express consent where the Constitution does not. Indeed, the Federal Rules
of Bankruptcy Procedure already require that pleadings in adversary
proceedings before a bankruptcy court “contain a statement that the
proceeding is core or non-core and, if non-core, that the pleader does or
does not consent to entry of final orders or judgment by the bankruptcy
judge.”
Id. at 1948 n.13 (citing FED. R. BANKR. P. 7008 and 7012). The Court then remanded the
case back to the Seventh Circuit to determine on remand whether the defendant “evinced
the requisite knowing and voluntary consent . . . .” Id. at 1949.
The requirement of knowing and voluntary waiver or consent before permitting a
bankruptcy judge to enter final orders or judgment seems unexceptional, but the
comparison of the applicable procedures for magistrate judges and bankruptcy judges
presents some difficulties. See O’Toole v. McTaggart (In re Trinsum Group, Inc.), 467
B.R. 734, 740 n.13 (explaining the differences in the referral procedures and scope of the
referral for magistrate judges and bankruptcy judges). “A referral to a magistrate judge
under the applicable statute and rule [Fed. R. Civ. P. 72] is narrower than the referral of
cases to the bankruptcy court.” Id. All bankruptcy cases and proceedings are referred to
the bankruptcy court. Bankruptcy judges may enter final orders or judgment on
statutorily-core, non-Stern claims without the parties’ consent; for Stern claims and noncore claims, final orders or judgment may only be entered by the bankruptcy judge with
express or implied consent. Section 157(b)(3) provides that the “bankruptcy judge shall
determine, on the judge’s own motion or on timely motion of a party, whether a
proceeding is a core proceeding . . . or is a proceeding that is otherwise related to a case
under title 11. A determination that a proceeding is not a core proceeding shall not be
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made solely on the basis that its resolution may be affected by state law.” 28 U.S.C. §
157(b)(3). Of course, after Stern, the determination required by the statute is not enough;
the court must also decide what is a Stern claim. The statute does not direct when the
determination must or should be made. It is not always an easy determination, and it may
never need to be made—most cases settle. Sometimes, too, parties that initially withhold
consent change their minds and provide consent before pretrial proceedings are complete.
Adversary proceedings (like many civil complaints in district court) may contain
multiple causes of action—core claims that allow the bankruptcy judge to enter final
orders or judgment without consent; Stern claims that require consent to enter final orders
or judgment; and non-core claims that require consent to enter final orders or judgment.
But absent consent, the determination needs to be made on a claim-by-claim basis. The
procedure for parties’ consent to magistrate judge adjudication is designed to prevent the
magistrate judge from knowing which party has withheld consent; but Bankruptcy Rules
7008 and 7012 (discussed further in Section F infra) require statements agreeing to or
withholding consent to be included in the complaint and answer.
Among the questions that remain after Wellness are the following:
1. Should the Federal Rules of Bankruptcy Procedure be amended to better
reflect the state of the law on consent? (An earlier proposed amendment
was withdrawn by the Rules Committee after certiorari was granted in
Wellness.)
2. Should local bankruptcy rules be amended to better reflect the state of the
law on consent? May the rules provide a time limit for the parties to
disclose whether they consent, and provide that failure to object by the
deadline shall be deemed consent? See, e.g., FED. R. CIV. P. 38(b)(1) &
(d) (demand for jury must be made within 14 days after the last pleading; a
party waives a jury trial unless its demand is properly served).
3. May a bankruptcy judge presiding over an adversary proceeding enter a
case management and scheduling order setting a time limit for the parties
to disclose whether they consent, and provide that failure to object by the
deadline shall be deemed consent?
4. Consistent with the decision in Wellness, may a bankruptcy judge enter a
default judgment based on the failure to respond to an adversary
complaint?4
4

After the Supreme Court’s decision in Stern, bankruptcy courts split whether bankruptcy judges
have the authority to enter a default judgment based on a defendant’s failure to respond to an adversary
complaint in which a Stern claim is asserted. In Executive Sounding Board Assoc. Inc. v. Advanced Mach.
& Engineering Co. (In re Oldco M Corp.), 484 B.R. 598, 609–11 (Bankr. S.D.N.Y. 2012), relying
principally on Commodity Futures Trading Comm’n v. Schor, 478 U.S. 833 (1986), I concluded that a
bankruptcy judge may enter a final default judgment based on implied consent in core and noncore matters
since the official form of the summons states (in all capital letters and in bold):
IF YOU FAIL TO RESPOND TO THIS SUMMONS, YOUR FAILURE WILL BE DEEMED
TO BE YOUR CONSENT TO ENTRY OF A JUDGMENT BY THE BANKRUPTCY
COURT AND JUDGMENT BY DEFAULT MAY BE TAKEN AGAINST YOU FOR THE
RELIEF DEMANDED IN THE COMPLAINT.

Official Bankruptcy Forms B 250A and B 250B.
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E.

Many Issues Remain Regarding What Are “Stern Claims”

Many issues remain about which statutorily core claims are Stern claims. The
Stern Court held that the bankruptcy court “lacked the constitutional authority to enter a
final judgment on a state law counterclaim that is not resolved in the process of ruling on
a creditor’s proof of claim.” Stern, 131 S. Ct. at 2620.
The lower federal courts have split on what are Stern claims. For example, absent
consent or the filing of a proof of claim by a creditor, courts are split whether bankruptcy
judges may enter final orders or judgment on preference 5 and fraudulent conveyance
After Wellness, the question may arise whether the language in bold in the summons is sufficient
to establish that “a litigant’s consent—whether express or implied—must still be knowing and voluntary.
[T]he key inquiry is whether ‘the litigant or counsel was made aware of the need for consent and the right
to refuse it, and still voluntarily appeared to try the case’ before the non-Article III adjudicator.” Wellness,
135 S. Ct. at 1948.
5
For cases upholding the authority of bankruptcy judges to enter final judgments on preference
avoidance claims, see, e.g., In re MCK Millennium Centre Parking, LLC, Adv. No. 14–00392 (JPC), 2015
WL 1951036 , at *2 (Bankr. N.D. Ill. April 30, 2015) (applying Apex Long Term Acute Care (summarized
below) and concluding that “the Court determines that it has both constitutional and statutory authority to
enter a final judgment order on Plaintiff's preference claims”); Post–Confirmation Comm. v. Tomball
Forest, Ltd. (In re Bison Bldg. Holdings, Inc.), 473 B.R. 168, 171 (Bankr. S.D. Tex. 2012) (Isgur, J.) (“This
Court may not issue a final order or judgment in matters that are within the exclusive authority of Article
III courts. The Court may, however, exercise authority over essential bankruptcy matters under the ‘public
rights exception.’ Actions to recover preferential transfers under § 547 fall within the Bankruptcy Court’s
constitutional authority.”) (citations omitted); Burtch v. Seaport Capital, LLC (In re Direct Response
Media, Inc.), 466 B.R. 626, 644 (Bankr. D. Del. 2012) (Gross, J.) (“This Court disagrees that the Stern
decision stands for the . . . proposition that a non-Article III court does not have authority to enter a final
judgment on a preference . . . claim brought by the Debtor to augment the estate, or any other core claim (as
defined in 28 U.S.C. § 157(b)(2)) that is not a state law counterclaim. . . . By extension, the Court
concludes that Stern does not remove the bankruptcy courts’ authority to enter final judgments on other
core matters, including the authority to finally adjudicate preference . . . actions like those at issue before
this Court.”); West v. Freedom Med., Inc. (In re Apex Long Term Acute Care–Katy, L.P.), 465 B.R. 452,
463 (Bankr. S.D. Tex. 2011) (Isgur, J.) (“The Court concludes that preference actions both stem from the
bankruptcy itself and are decided primarily pursuant to in rem jurisdiction. The cause of action for
preferential transfers is established by the Bankruptcy Code. The provision for recovering preferences is
integrally bound up in the overall scheme for ensuring equitable distribution among creditors. Preferential
transfers are payments for legitimate debts. Preferences are avoidable precisely because they enable some
creditors to receive more than their fair distribution under the Bankruptcy Code. The entire purpose of the
cause of action, then, is to enforce the Bankruptcy Code’s equality of distribution. In this respect,
preferential transfer actions are fundamentally different from fraudulent transfer actions, although the two
causes of action superficially resemble.”).
For cases rejecting the authority of bankruptcy judges to enter final judgments on preference
avoidance claims, see, e.g., Penson Fin. Servs. Inc. v. O'Connell (In re Arbco Capital Mgmt., LLP), 479
B.R. 254, 264–66 (S.D.N.Y. 2012) (Oetken, J.) (“Most recently the Supreme Court concluded that the
public rights exception is limited to ‘cases in which the claim at issue derives from a federal regulatory
scheme, or in which resolution of the claim by an expert government agency is deemed essential to a
limited regulatory objective within the agency’s authority.’ . . . The Court . . . concludes that claims for
avoidance of preferential transfers, where the creditor has filed no proof of claim, are not subject to the
public right[s] exception. . . . While the Supreme Court has not expressly held that actions to avoid
preferential transfers are matters of private right, the Supreme Court has examined the authority of the
bankruptcy court to adjudicate preferential transfer claims in the Seventh Amendment context and
determined that preference defendants are entitled to a trial by jury. . . . Stern’s dicta similarly support the
conclusion that where a creditor has not submitted a proof of claim, preference actions may be finally
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claims.6 Cases have generally upheld the authority of bankruptcy judges to enter final
judgments on dischargeability of debts and objections to discharge; determinations of the
validity, extent, and priority of liens; confirmation of plans; orders approving the use,
sale, or leasing of property; turnover of property of the estate (so long as it is not a
disguised breach of contract action); approval of settlements; assumption and rejection of
contracts; distribution of property of the estate; and many others.
Additionally, some proceedings are treated as non-core solely as a matter of
congressional policy, not constitutional law. For example, wrongful death and personal
injury claims against the estate are subject to mandatory withdrawal to the district court
for trial under 28 U.S.C. § 157(b)(5). But even answering the question of what is a
personal injury or wrongful death action may not be simple. Courts apply different
standards in making this determination. See, e.g., Stranz v. Ice Cream Liquidation, Inc.
(In re Ice Cream Liquidation, Inc.), 281 B.R. 154 (Bankr. D. Conn. 2002) (discussing the
different approaches courts apply in resolving the question whether the claim is for
personal injury or wrongful death). One of the overlooked portions of the decision in
Stern v. Marshall is its holding that section 157(b)(5) is not jurisdictional and the parties
may consent to the trial of personal injury and wrongful death claims in bankruptcy court.
Stern, 131 S. Ct. at 2606 (“We need not determine what constitutes a ‘personal injury
tort’ in this case because we agree with Vickie that § 157(b)(5) is not jurisdictional, and
that Pierce consented to the Bankruptcy Court’s resolution of his defamation claim.”).
F.

The Bankruptcy Rules Require Parties to Identify “Core” and “NonCore” Claims

Bankruptcy Rule 7008 makes Federal Rule of Civil Procedure 8 applicable in
adversary proceedings. It also requires that “in an adversary proceeding before a
adjudicated only by an Article III court. . . . Accordingly, this Court concludes that preferential transfer
claims, where, as here, the preference defendant has filed no proof of claim against the bankruptcy estate,
are matters of private right.”) (citations omitted); Tabor v. Kelly (In re Davis), 2011 WL 5429095, at *12
(Bankr. W.D. Tenn. Oct. 5, 2011) (Latta, J.) (“Using this test, when a creditor who has not filed a proof of
claim is sued by the bankruptcy trustee to recover a preferential transfer, it is a matter of private right,
which, as we have seen, requires the exercise of the judicial power of the United States, a power that cannot
be exercised by a non-Article III judge.”).
6
With respect to fraudulent conveyance claims, because such claims seek to augment the
bankruptcy estate, and such claims existed at common law outside of bankruptcy proceedings, courts
have concluded that unless the defendant filed a proof of claim or consented to the entry of final
orders or judgment, a bankruptcy judge may not enter final orders or judgment. While circuit, district
and bankruptcy courts have concluded that fraudulent conveyance claims are Stern claims, the
Supreme Court has not actually decided the issue. See Wellness, 135 S. Ct. at 1952 (citing Arkison with
a parenthetical explaining that the case assumed without deciding that a fraudulent conveyance claim is a
Stern claim); see, e.g., In re MCK Millennium Centre Parking, LLC, Adv. No. 14–00392 (JPC), 2015 WL
1951036 , at *2 (Bankr. N.D. Ill. April 30, 2015) (“However, the fraudulent transfer claims . . . may not be
constitutionally core under the precedent set by Stern v. Marshall and its progeny.”) (citing Arkison, 134 S.
Ct. at 2174 (“The Court of Appeals held, and we assume without deciding, that fraudulent conveyance
claims in this case are Stern claims.”). The Supreme Court in Granfinanciera, S.A. v. Nordberg, 492 U.S.
33 (1989), analogized the Seventh Amendment right to a jury trial to the Article III right to have an Article
III judge, and concluded that a fraudulent conveyance defendant that did not file a proof of claim was
entitled to demand a jury.
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bankruptcy judge, the complaint, counterclaim, cross-claim, or third-party complaint
shall contain a statement that the proceeding is core or non-core and, if non-core, that the
pleader does or does not consent to entry of final orders or judgment by the bankruptcy
judge.” FED. R. BANKR. P. 7008(b). After Stern v. Marshall, the core vs. non-core
division does not accurately determine a bankruptcy judge’ authority to act without
consent of the parties.
Bankruptcy Rule 7012 makes Federal Rule of Civil Procedure 12 applicable in
adversary proceedings. But it also requires that “[a] responsive pleading shall admit or
deny an allegation that the proceeding is core or non-core. If the response is that the
proceeding is non-core, it shall include a statement that the party does or does not consent
to the entry of final orders or judgment by the bankruptcy judge. In non-core proceedings
final orders and judgments shall not be entered on the bankruptcy judge’s order except
with the express consent of the parties.” FED. R. BANKR. P. 7012(b) (emphasis added).
The rule requires a party to disclose whether it consents to entry of final orders or
judgment by a bankruptcy judge in non-core matters; the rule does not address consent in
core matters, because section 157 provides that a bankruptcy judge may enter final orders
or judgment in all core matters. Absent consent of the parties in non-core matters, the
statute requires the bankruptcy judge to submit proposed findings of fact and conclusions
of law, and then requires that final orders or judgment only be entered by the district
court. After Stern v. Marshall, absent consent the bankruptcy judge may not enter final
orders or judgment in core matters unless the issues will be resolved as part of the claimsallowance process or unless the matter determines the debtor’s right to a discharge.
The issue whether bankruptcy judges may enter proposed findings of fact and
conclusions of law in the absence of statutory authority for bankruptcy judges to enter
proposed findings of fact and conclusions of law in core matters was resolved in Arkison.
This issue was often referred to as the statutory gap—Congress in drafting section 157 of
the Judicial Code assumed (incorrectly, as it turned out) that bankruptcy judges could
enter final orders or judgments in all core matters, so there was no need to provide for
entry of proposed findings of fact and conclusions of law, as Congress provided for noncore matters, where absent consent, only the district court may enter final orders or
judgments.
A number of bankruptcy courts, including my court in the Southern District of
New York, have amended the local rules to require a statement whether the party filing
the pleading consents to the entry of final orders or judgments “if it is determined that the
bankruptcy judge, absent consent of the parties, cannot enter final orders or judgment
consistent with Article III of the United States Constitution.” See N.Y.S.B. Local Rules
7008-1 and 7012-1.
Two further observations: First, counsel frequently ignore the requirements in
Bankruptcy Rules 7008 and 7012, and in my court’s amended local rules, requiring a
statement about consent. Second, adversary complaints frequently contain a statement
that “this complaint is a core proceeding,” without focusing on separate causes of action
within the complaint. But consider, for example, an adversary complaint filed by a debtor
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that contains two causes of action: one for recovery of a preference under Bankruptcy
Code sections 547 and 550 that is statutorily “core” under section 157(b)(2)(F)); and the
other for breach of contract for an alleged prepetition breach that is a non-core “related
to” claim. The bankruptcy judge may enter final orders or judgment on preference
avoidance claim if the creditor also filed a proof of claim (and, perhaps, even without a
proof of claim). But the bankruptcy judge may not enter final orders or judgment absent
consent on a breach of contract claim (which was essentially the issue decided in
Marathon) unless the resolution is part and parcel of the claim determination. Therefore,
absent consent, the questions need to be addressed on a claim-by-claim basis.
G.

Does Stern Lead to Withdrawal of the Reference?

Section 157(d) provides that “[t]he district court may withdraw, in whole or in
part, any case or proceeding referred under this section, on its own motion or on timely
motion of any party, for cause shown. The district court shall, on timely motion of a
party, so withdraw a proceeding if the court determines that resolution of the proceeding
requires consideration of both title 11 and other laws of the United States regulating
organizations or activities affecting interstate commerce.” 28 U.S.C. § 157(d).
The first sentence provides for withdrawal of the reference “for cause shown” and
is permissive. The second sentence provides for mandatory withdrawal of the reference,
but it is only mandatory if one of the parties moves to withdraw the reference.
After Stern v. Marshall was decided, there was a flood of motions to withdraw the
reference in some districts. The motions generally argued that because the bankruptcy
judge couldn’t finally resolve the proceeding, judicial efficiency supported moving the
case to the district court promptly. An almost unbroken line of district court cases all
across the country now deny such motions to withdraw the reference without prejudice to
renewing the motion when the case is trial ready. Bankruptcy judges may handle all
pretrial proceedings and enter interlocutory orders on all motions before the reference is
withdrawn and the proceeding is returned to the district court for trial if a jury is properly
demanded.
In core and non-core cases in which consent is required but has not been given,
absent a timely jury demand in a case triable to a jury, the bankruptcy judge may try the
case and submit proposed findings of fact and conclusions of law under Bankruptcy Rule
9033. Rule 9033 sets forth the procedure for objections to the proposed findings of fact
and conclusions of law. The district court enters final orders or judgment.
With respect to motions to withdraw the reference, the motions are filed in the
bankruptcy court, which then transmits them to the district court. Only the district court
can decide the motion. Some district courts have local rules permitting or even requiring
the bankruptcy judge to make a recommendation to the district court about the
appropriate disposition of the motion.
Section 157(b)(3) provides that “the bankruptcy judge shall determine, on the
judge’s own motion or on timely motion of a party, whether a proceeding is a core
17
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proceeding under this subsection or is a proceeding that is otherwise related to a case
under title 11.” 28 U.S.C. § 157(b)(3). Bankruptcy Rule 5011(c) specifically provides
that a motion to withdraw the reference or to abstain shall not stay the administration of
the case or proceeding. Thus, the bankruptcy court may continue to administer the case
while the motion to withdraw the reference is pending in the district court. Often, the
district court is in no hurry to decide the withdrawal motion.
M.G.
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Bullard v. Blue Hills Bank
In Bullard, the Supreme Court held that a bankruptcy court’s order denying confirmation
of a debtor’s proposed chapter 13 plan is not a final order that the debtor can immediately appeal.
While our panel’s focus is on business bankruptcy cases, the holding in Bullard very likely
applies in chapter 11 cases as well.
The debtor’s proposed chapter 13 plan included “hybrid” treatment of a mortgage held by
Blue Hills Bank (“BHB”) on the debtor’s multi-residential property. The property had declined
in value and was valued at less than BHB’s secured claim. The proposed plan bifurcated the
claim, proposing to pay the secured portion in full and the unsecured portion pro rata with other
unsecured claims. BHB objected to confirmation of the plan. The bankruptcy court sustained
the objection to the plan based on the proposed hybrid treatment. The First Circuit BAP denied
the debtor’s appeal as of right under 28 U.S.C. § 158(a)(1) on grounds that the bankruptcy
court’s order denying confirmation of the plan was not final and thus not appealable—the debtor
was free to amend and propose an alternate plan. But the BAP, nevertheless, permitted the
debtor to proceed with an interlocutory appeal under 28 U.S.C. § 158(a)(3). On the merits, then,
the BAP affirmed the bankruptcy court’s decision denying confirmation of the hybrid treatment
in the plan.
The debtor appealed to the First Circuit, but also requested the BAP to certify the appeal
as interlocutory pursuant to 28 U.S.C. § 158 (d)(2); but the BAP denied the request. The First
Circuit dismissed the debtor’s appeal for lack of jurisdiction, finding that the bankruptcy court’s
denial of confirmation was not a final order that could be immediately appealed. The court
reiterated the BAP’s decision and joined the majority of other circuits in holding that a denial of
plan confirmation is not a final order when a party has leave to propose an alternative plan.
The Supreme Court affirmed. In typical civil litigation, a party can appeal an adverse
judgment as of right only from a “final decision.” This rule promotes the overarching policy of
avoiding piecemeal, prejudgment appeals for the sake of judicial efficiency and administration.
In bankruptcy litigation, a single case involves “an aggregation of individual controversies,” and
so Congress has broadened the possibility of immediate appeal as of right to include decisions
that “finally dispose of discrete disputes within the larger case.” Under §158(a), “decisions” that
are immediately appealable are “final judgments, orders, and decrees . . . in cases and
proceedings.” Because a single bankruptcy case involves many individual controversies,
whether to permit an appeal as of right turns, then, on the meaning of “final” as in a typical civil
case, as well as the meaning of “proceeding” as a subunit of a case.
The circuits were split whether an order denying plan confirmation is immediately
appealable. Three circuits—the Third, Fourth, and Fifth—had held that a debtor could
immediately appeal a bankruptcy court’s order denying confirmation of a chapter 13 plan. Those
courts concluded that the order meets the definition of final under the statute; permitting debtors
to appeal a denial of confirmation promotes the congressional goal of providing debtors with
protection and an opportunity to develop a plan for repayment. Five circuits—the First, Second,
Sixth, Eighth, Ninth, and Tenth Circuits—had held that a denial of confirmation was not a final
order permitting an immediate appeal as of right. Those courts concluded that the possibility of
1
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the court confirming an alternate plan means that denial of confirmation is not a final order under
28 U.S.C. § 158; an appealable order as of right is one where the remaining proceeding would be
merely “of a ministerial character.” The denial of confirmation leaves open the debtor’s
opportunity to propose a new plan, making the remaining proceedings more than ministerial.
In the Supreme Court, the debtor argued that because a bankruptcy court conducts a
separate proceeding each time it reviews a proposed plan, the discrete proceeding that would
qualify for immediate appeal upon its end is the process of the court’s consideration of each
individual proposed plan. The Supreme Court rejected this argument, choosing instead to adopt
the rule that the discrete, relevant proceeding that would permit an appeal is the entire process
culminating in confirmation.
A “final” order results in a change to the status quo and the respective rights and
obligations of the parties to each other. Confirmation of a plan does change the status quo and
respective rights because it binds the debtor and creditors to each other along the plan terms,
precludes future litigation of the same issues, renders the debtor’s estate free and clear of any
claims of a creditor provided for in the plan, and triggers the trustee’s duty to begin distribution
of funds to creditors. Denial of confirmation that leads to a dismissal of the case changes the
status quo in that the automatic stay is lifted, exposing the debtor to potential legal action by
creditors, and extinguishes the possibility of a discharge and other benefits granted under
bankruptcy. Denial of confirmation with leave to amend changes little about the debtor’s own
position: the automatic stay remains in place, and the parties’ rights and obligations remain
unsettled.
Permitting an appeal only from a final decision promotes the overarching policy of
avoiding piecemeal, prejudgment appeals for the sake of judicial efficiency and administration.
In bankruptcy litigation, a single case involves “an aggregation of individual controversies,” and
so Congress has broadened the possibility of immediate appeal as of right to include decisions
that “finally dispose of discrete disputes within the larger case.” Under §158(a), “decisions” that
are immediately appealable are “final judgments, orders, and decrees . . . in cases and
proceedings.” Because a single bankruptcy case involves many individual controversies,
whether an appeal as of right is permitted turns on the meaning of “final,” as in a typical civil
litigation case, and on the meaning of “proceeding” as a subunit of a case.
The Court found additional support for its conclusion in § 157(b)(2)(L), which lists
“confirmation of plans” as one of the core bankruptcy proceedings, but does not include “denials
of plans.” This suggests Congress’s view that the broader confirmation process is the relevant
discrete proceeding. Preventing immediate appeals of a denial of confirmation encourages the
debtor to work with creditors to develop a confirmable plan as quickly as possible.

2
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Bank of America, N.A. v. Caulkett
While Caulkett is a chapter 7 consumer case, and the focus of this panel is on business
bankruptcy cases, whether a lien can be stripped from a wholly underwater junior mortgage in
chapter 7 and 13 cases is an important issue for debtors and lenders (more likely, for distressed
debt purchasers). Stating the rule of Caulkett is straightforward—a wholly unsecured junior lien
may not be stripped off in a chapter 7 case—but the rationale of the decision and, more
importantly, the implications of the decision for chapter 13 cases, are important issues.
Caulkett is based on the application of Dewsnup v. Timm, 502 U.S. 410 (1992). Applying
rather odd principles of statutory interpretation, Dewsnup decided that, under section 502(d), a
chapter 7 debtor could not “strip down” a creditor’s mortgage lien to the value of the collateral
(which had some value). In Caulkett, however, the junior lien was completely under water.
Justice Thomas, writing for the Court, concluded that Dewsnup controlled and precluded the
strip off of the wholly unsecured lien.1
Justice Thomas’s opinion for the Court in Nobelman v. Amer. Sav. Bank, 508 U.S. 322
(1993) bears on whether Caulkett applies in chapter 13 cases. In Nobelman, the Court held that
section 1322(b)(2) prohibits a chapter 13 debtor from bifurcating an undersecured mortgage
claim under section 502(a)(1) into its secured and unsecured portions. Part of the rationale was
that the bank is the holder of “rights” as a mortgagee, protected from alteration by section
1322(b)(2), without regard to the value of the collateral. “These are rights that were ‘bargained
for by the mortgagor and the mortgagee’ and are rights protected from modification by §
1322(b)(2).” Id. at 329-30 (citing Dewsnup, 502 U.S. at 417). Does this same reasoning apply
to wholly unsecured junior liens in chapter 13 cases?
After Caulkett, the question is likely to arise again whether strip off is possible in chapter
13 cases. Some background on the state of the law on strip off in chapter 13 cases is helpful.
The short of it is that there is a split of authority among the circuits whether a chapter 13 debtor
can strip off a wholly unsecured junior lien. The majority rule permits strip off. Judge William
Brown, in his book on consumer bankruptcy law, explains the case law, obviously before the
decision in Caulkett. See WILLIAM HOUSTON BROWN, CONSUMER BANKRUPTCY LAW: CHAPTER
7 & 13, at 128-32 (Federal Judicial Center 2014).
Judge Brown cites In re Woolsey, 696 F.3d 1266 (10th Cir. 2012), which includes a
helpful discussion of the issue. Woolsey describes the circuit split and the reasoning of the
opposing views. While it rejects the chapter 13 debtor-appellant’s argument supporting strip off
in that case, it suggests the argument that might save strip off in chapter 13 cases. See id. at 1278
(“As we’ve already alluded to, many courts seeking to avoid Dewsnup’s pinch have invoked
provisions specific to the reorganization chapters to permit the removal or stripping down of
liens unsupported by value. And when it comes to Chapter 13, many courts have already
identified one apparently promising candidate in § 1322(b)(2).”).
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Justice Thomas did not participate in the Dewsnup decision; Justice Scalia’s dissent, joined by Justice
Souter, criticized the majority’s statutory interpretation methodology. Justice Thomas echoed the same criticisms of
the Dewsnup majority’s approach in an opinion concurring in the judgment in Bank of America Nat. Trust and Sav.
Assn. v. 203 North LaSalle Street Ptnshp, 526 U.S. 444, 463 & n.3 (1999). Justice Thomas followed Dewsnup in
Caulkett.
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Baker Botts, L.L.P. v. ASARCO LLC
In ASARCO, the Supreme Court held that bankruptcy Code § 330(a)(1) does not permit
bankruptcy courts to award fees to § 327(a) professionals for defending objections to fee
applications. Chapter 11 debtor ASARCO retained two law firms, with the retentions approved
by the bankruptcy court under § 327(a). By almost any measure the case was successful—
ASARCO successfully reorganized and all prepetition creditors were paid in full. The two law
firms sought compensation under § 330(a)(1), which provides that the bankruptcy court “may
award . . . reasonable compensation for actual, necessary services rendered by” professionals
hired under section 327(a). ASARCO’s non-debtor parent (also named ASARCO) retained
control of the reorganized debtor, and then challenged the compensation requested by the firms.
After lengthy, expensive litigation of the objection to fees, the bankruptcy court overruled the
objection and awarded the law firms approximately $130 million—$120 million for fees incurred
during the bankruptcy case, a $4.1 million fee enhancement for exceptional performance, and $5
million for fees for defending the objection to the firms’ fee applications.
ASARCO appealed the bankruptcy court fee award. The Fifth Circuit reversed, holding
that § 330 does not authorize a bankruptcy court to award fees for defending fee applications
because such fees provide no benefit to the estate. The Supreme Court granted certiorari to
address whether § 330(a)(1) permits a bankruptcy court to award attorney’s fees for work
performed in defending a fee application in court. In an opinion by Justice Thomas, the Court
affirmed the Fifth Circuit, concluding that the “American Rule” applies, leaving a bankruptcy
court without authority to award fees for defending objections to a fee application.
The American Rule creates a presumption that “[e]ach litigant pays his own attorney’s
fees, win or lose, unless a statute or contract provides otherwise.” Courts typically depart from
the American Rule only if fees are permitted under “specific and explicit provisions for the
allowance of attorneys’ fees under selected statutes.” The Court concluded that that §330(a)(1)
does not expressly override the American Rule in the context of litigation in defense of a fee
application.
Section 327(a) authorizes the employment of professionals such as attorneys,
accountants, and auctioneers to assist the debtor. Section 330(a)(1), then, authorizes
compensation for these professionals. However, the Court held, § 330(a)(1) does not displace
the American Rule with respect to fee-defense litigation because the phrase “reasonable
compensation for actual, necessary services rendered” does not authorize courts to shift the cost
of litigation from one side to the other because such services are not “in service of the estate
administrator.”
The Court rejected the law firms’ argument about the meaning of “services.” In what
seems to be an unusual twist, the Court looked to dictionaries from the time when Congress
passed the predecessor of section 330(a)(1) to find that “services” means “loyal and disinterested
service in the interest of a client.” The selection of appropriate dictionaries when interpreting a
statute is certainly something that may recur anytime a court is required to interpret a statute.
The Court also rejected the Government’s policy argument that awarding fee defense fees
is “necessary to the proper functioning of the Bankruptcy Code.” The Court found the argument
1
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unconvincing because no attorneys, bankruptcy or otherwise, are entitled to fees for fee-defense
litigation. Fee defense awards are only warranted when such awards are expressly permitted by
statute, which is not the case in the Bankruptcy Code. Courts “lack the authority to rewrite the
statute even if believed that uncompensated fee litigation would fall particularly hard on the
bankruptcy bar.” The majority responded to the Government’s concern about the possibility of
frivolous objections to fee applications by noting that Bankruptcy Rule 9011—the bankruptcy
analogue to Rule 11—authorizes the court to impose sanctions for bad faith litigation conduct.
Justice Sotomayor concurred in part and concurred in the judgment, supporting the
holding that “there is no textual, contextual, or other support for reading 11 U.S.C §330(a)(1) in
the way advocated by petitioners and the United States.” Justice Breyer wrote a dissenting
opinion, joined by Justices Ginsburg and Kagan. While the dissenters agreed with the majority
that defense of a fee application is not a “service” as defined by the Code, compensation for feedefense work is justifiably part of the compensation “for the underlying services in [a]
bankruptcy proceeding.” Justice Breyer argued that the Bankruptcy Code grants bankruptcy
courts broad discretion to decide what constitutes “reasonable compensation,” providing that “a
‘court shall consider the nature, the extent, and the value of…services [rendered], taking into
account all relevant factors.’” 28 U.S.C. §330(a)(3).
The dissent shared the concern expressed by many bankruptcy judges and estate
professionals that if professionals may not be compensated for defending multiple objections to
fee applications, there will be an imbalance between the work put in and the compensation
coming out.
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