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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

LOSS MITIGATION PROGRAM PROCEDURES
I. PURPOSE
The Loss Mitigation Program is designed to function as a forum for debtors and lenders to
reach consensual resolution whenever a debtor’s residential property is at risk of foreclosure. The
Loss Mitigation Program aims to facilitate resolution by opening the lines of communication
between the debtors’ and lenders’ decision-makers. While the Loss Mitigation Program stays certain
bankruptcy deadlines that might interfere with the negotiations or increase costs to the Loss
Mitigation Parties, the Loss Mitigation Program also encourages the parties to finalize any
agreement under Bankruptcy Court protection, instead of seeking dismissal of the bankruptcy case.
II. LOSS MITIGATION DEFINED
The term “Loss Mitigation” is intended to describe the full range of solutions that may avert
either the loss of a debtor’s property to foreclosure, increased costs to the lender, or both. Loss
mitigation commonly consists of the following general types of agreements, or a combination
of them: loan modification, loan refinance, forbearance, short sale, or surrender of the property in
full satisfaction. The terms of a Loss Mitigation solution will vary in each case according to the
particular needs and goals of the parties.
III. ELIGIBILITY
The following definitions are used to describe the types of parties, properties and loans that
are eligible for participation in the Loss Mitigation Program:
A. DEBTOR
The term “Debtor” means any individual debtor in a case filed under Chapter 7, 11, 12 or
13 of the Bankruptcy Code, including joint debtors.
B. PROPERTY
The term “Property” means any real property or cooperative apartment used as a principal
residence in which an eligible Debtor holds an interest.
C. LOAN
The term “Loan” means any mortgage, lien or extension of money or credit secured by
eligible Property or stock shares in a residential cooperative, regardless of whether or not the Loan
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(1) is considered to be “subprime” or “non-traditional,” (2) was in foreclosure prior to the
bankruptcy filing, (3) is the first or junior mortgage or lien on the Property, or (4) has been
“pooled,” “securitized,” or assigned to a servicer or to a trustee.
D. CREDITOR
The term “Creditor” refers to any secured creditor whether it be are the holder, mortgage
servicer or trustee of an eligible Loan. If the Creditor participating in Loss Mitigation is not the
direct holder of the loan, the Creditor is deemed to have full consent to act on behalf of the holder.
If such consent has not been given, the Creditor must object to the Loss Mitigation Request and
provide the name of the holder, trustee, or other entity that has the ability to participate in Loss
Mitigation.
E. LOSS MITIGATION PARTIES
The term “Loss Mitigation Parties” refers to the Debtor and the Creditor bound by a Loss
Mitigation Order to participate in Loss Mitigation.
IV. ADDITIONAL PARTIES
A. OTHER CREDITORS
Where it may be necessary or desirable to obtain a global resolution, any party may request,
or the Bankruptcy Court may direct, that multiple Creditors participate in Loss Mitigation.
B. CO-DEBTORS AND THIRD PARTIES
Where the participation of a co-debtor or other third party may be necessary or desirable,
any party may request, or the Bankruptcy Court may direct, that such party participate in Loss
Mitigation, to the extent that the Bankruptcy Court has jurisdiction over the party, or if the party
consents to participation in Loss Mitigation.
C. CHAPTER 13 TRUSTEE
The Chapter 13 Trustee has the duty in section 1302(b)(4) of the Bankruptcy Code to
“advise, other than on legal matters, and assist the debtor in performance under the plan.” Any party
may request, or the Bankruptcy Court may direct, the Chapter 13 Trustee to participate in Loss
Mitigation to the extent that such participation would be consistent with the Chapter 13
Trustee’s duty under the Bankruptcy Code.
D. MEDIATOR
At any time, a Debtor or Creditor participating in the Loss Mitigation Program may request,
or the Bankruptcy Court may order, the appointment of an independent mediator from the United
States Bankruptcy Court for the Southern District of New York’s Register of Mediators, which may
be viewed at http://www.nysb.uscourts.gov/mediators.html. A mediator will assist in Loss
Mitigation in accordance with these Procedures and Local Rule 9019-1.
V. COMMENCEMENT OF LOSS MITIGATION
Parties are encouraged to request Loss Mitigation as early in a case as possible, but Loss
Mitigation may be initiated at any time prior to the entry of a discharge order, by any of the
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following methods:
A. BY THE DEBTOR
1. In section C of the Model Chapter 13 Plan, a Chapter 13 Debtor may indicate an interest
in discussing Loss Mitigation with a particular Creditor. Upon requesting same in the Chapter 13
Plan, the Debtor must serve said plan on the Creditor and file proof of same on the Electronic Case
Filing System (“ECF”). If the Creditor fails to object within fourteen(14) days of service of the plan
the Debtor shall submit an order approving the Loss Mitigation Request (the “Loss Mitigation
Order” 1) and the Bankruptcy Court may enter the order. A copy of the Southern District of New
York’s “Model Chapter 13 Plan” can be found on the Bankruptcy Court’s website under “Chapter
13 Forms.” The Debtor may request Loss Mitigation in the plan for one Loan without regard for
whether the Loan is a first or second mortgage loan. In order to request Loss Mitigation on a
second Loan, the Debtor must file a separate Loss Mitigation Request.
2.
A Debtor may file a request for Loss Mitigation (“Loss Mitigation Request”)
with a particular Creditor. The Creditor shall have fourteen (14) days to object. If no objection is
filed, the Debtor shall submit a “Loss Mitigation Order” and the Bankruptcy Court may enter the
“Loss Mitigation Order.” A copy of the “Loss Mitigation Request-By the Debtor” 2 and the “Loss
Mitigation Order” can be found on the Bankruptcy Court’s website under the “Loss Mitigation”
tab.
3. Upon entry of the “Loss Mitigation Order,” the Debtor must serve same upon the
appropriate Creditor and file proof of service on ECF. If the Creditor is a domestic or foreign
corporation, partnership, or other unincorporated association, service must be made by mailing a
copy of the plan to a physical address and to the attention of an officer. A copy of the “Loss
Mitigation Order” can be found on the Bankruptcy Court’s website.
4. If a Creditor has filed a motion requesting relief from the automatic stay pursuant to
section 362 of the Bankruptcy Code (a “Lift-Stay Motion”), at any time prior to the conclusion of
the hearing on the Lift-Stay Motion, the Debtor may file a Loss Mitigation Request. The Debtor and
Creditor shall appear at the scheduled hearing on the Lift-Stay Motion, and the Bankruptcy Court
will consider the Loss Mitigation Request and any opposition by the Creditor.
B. BY A CREDITOR
A Creditor may file a Loss Mitigation Request. The Creditor must serve said request on the
Debtor and Debtor’s counsel and file proof of service on ECF. The Debtor shall have seven (7)
days after service of the request to object. If no objection is filed, the Creditor shall submit a Loss
Mitigation Order and the Bankruptcy Court may enter the Loss Mitigation Order. Upon entry
of the Loss Mitigation Order, the Creditor is to serve same upon Debtor and Debtor’s counsel and
file proof of same on ECF. The form “Loss Mitigation Request-By the Creditor” can be found on
the Bankruptcy Court’s website.
C. BY THE BANKRUPTCY COURT
The Bankruptcy Court may enter a “Loss Mitigation Order” at any time, provided that the
Loss Mitigation Parties that will be bound by the “Loss Mitigation Order” have had notice and an
opportunity to object.

1

Italicized words in quotations indicate that there is a form by the same name on the Bankruptcy Court’s website.
These forms should be used whenever applicable.
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D. OPPORTUNITY TO OBJECT
Where any party files an objection, a “Loss Mitigation Order” shall not be entered until the
Bankruptcy Court has held a hearing to consider the objection. At the hearing, a party objecting to
Loss Mitigation must present specific reasons why it believes that Loss Mitigation would not be
successful. If a party objects on the grounds that Loss Mitigation has been requested in bad faith,
the assertion must be supported by evidence.
VI. LOSS MITIGATION ORDER
A. ORDER
A separate “Loss Mitigation Order” shall be submitted for each Loss Mitigation Request,
regardless of the method used for making the request.
B. DEADLINES
A “Loss Mitigation Order” shall contain set time frames for all of the following:
1. The date by which the Loss Mitigation Parties shall designate contact persons and
disclose contact information.
2. The date by which each Creditor must transmit any information request to the Debtor.
3. The date by which the Debtor must transmit any information request to each Creditor.
4. The date by which a written status report must be filed and the date and time set for a
status conference at which a verbal report must be provided. Where a written report is required, it
should generally be filed not later than seven (7) days before the initial Loss Mitigation status
conference (“Initial Status Conference”).
C. EFFECT
Whenever a “ Loss Mitigation Order” is entered, the following shall apply to the Loss
Mitigation Parties:
1. Unless otherwise ordered by the Bankruptcy Court, all communications between the Loss
Mitigation Parties shall be made through the designated contacts’ attorneys.
2. Except where necessary to prevent irreparable injury, loss or damage, a Creditor shall
not file a Lift-Stay Motion while Loss Mitigation is pending.
3. Any Lift-Stay Motion filed by the Creditor prior to the entry of the “Loss Mitigation
Order” shall be adjourned to a date after the “Order Terminating Loss Mitigation and Final
Report,” and the stay shall be extended pursuant to section 362(e) of the Bankruptcy Code.
4. In a Chapter 13 case, the deadline by which a Creditor must object to confirmation of
the Chapter 13 plan shall be extended to permit the Creditor an additional fourteen (14) days after
the filing of the “Order Terminating Loss Mitigation and Final Report.”
5. All communications and information exchanged by the Loss Mitigation Parties during
Loss Mitigation will be inadmissible in any subsequent proceeding pursuant to Federal Rule of
Evidence 408.
6. Unless otherwise ordered by the Bankruptcy Court, in a Chapter 7 case, the entry of the
“Loss Mitigation Order” defers the entry of an order granting the Debtor’s discharge until one day
after an “Order Terminating Loss Mitigation and Final Report” is filed, pursuant to Federal Rule of
Bankruptcy Procedure 4004(c)(2). The time to object to the Debtor’s discharge or the
dischargeability of a debt is NOT extended by this Order
VII. DUTIES UPON COMMENCEMENT OF LOSS MITIGATION
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Upon entry of a Loss Mitigation Order, the Loss Mitigation Parties shall have the
following duties:
A. GOOD FAITH
The Loss Mitigation Parties shall negotiate in good faith. A party that fails to participate in
Loss Mitigation in good faith may be subject to sanctions.
B. CONTACT INFORMATION
1. The Debtor: Unless the Debtor has already done so in the Chapter 13 plan or Loss
Mitigation Request, the Debtor shall file and serve a written notice on each Creditor, indicating the
manner in which the Creditor should contact the Debtor.
2. The Creditor: Unless a Creditor has already done so as part of a Loss Mitigation
Request, each Creditor shall provide written notice to the Debtor by filing and serving its
Creditor Affidavit on the Debtor in which it identifies: 1) the name, address and direct telephone
number of the contact person who has full settlement authority; and 2) the attorney representing it in
the Loss Mitigation.
C. DOCUMENT EXCHANGE
1.
The Creditor shall serve upon the Debtor and Debtor’s attorney a request for
information using the “Creditor Loss Mitigation Affidavit” form within seven (7) days of service of
the “Loss Mitigation Order.” The Creditor shall file same on ECF. The “Creditor Loss Mitigation
Affidavit” can be found on the Bankruptcy Court’s website.
2. The Debtor shall serve upon the Creditor a response to Creditor’s request for information
using the “Debtor Loss Mitigation Affidavit” form within fourteen (14) days of service of the
Creditor Loss Mitigation Affidavit. The Debtor shall file only the Debtor Loss Mitigation
Affidavit on ECF. A copy of the “Debtor Loss Mitigation Affidavit” can be found on the Bankruptcy
Court’s website.
D. STATUS REPORT
The Loss Mitigation Parties shall provide a written report to the Bankruptcy Court regarding
the status of Loss Mitigation within the timeframe set by the Bankruptcy Court in the “Loss
Mitigation Order.” The status report shall state whether one or more Loss Mitigation sessions have
been conducted, whether a resolution was reached, and whether one or more of the Loss Mitigation
Parties believe that additional Loss Mitigation sessions would be likely to result in either a partial or
complete resolution.
E. BANKRUPTCY COURT APPROVAL
The Loss Mitigation Parties shall seek Bankruptcy Court approval of any resolution or
Settlement reached during Loss Mitigation.
VIII. LOSS MITIGATION PROCESS
A. INITIAL CONTACT
Following entry of a “Loss Mitigation Order,” the contact person designated by each
Creditor shall contact the Debtor’s designated contact person and any other Loss Mitigation
Party within the timeframe provided in the “ Loss Mitigation Order.” The Debtor through its
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designated contact person may contact any other Loss Mitigation Party at any time. The
purpose of the initial contact is to create a framework for discussion at the Loss Mitigation
sessions and to ensure that each of the Loss Mitigation Parties will be prepared to participate in the
Loss Mitigation session – it is not intended to limit additional issues or proposals that may
arise during the session. During the initial contact phase, the Loss Mitigation Parties should hold
a telephone conference to discuss the following:
1. The types of Loss Mitigation solutions under consideration by each party.
2. A plan for the exchange of required information prior to the Loss Mitigation session,
including the due date for the Debtor to complete and return any information request or other
Loss Mitigation paperwork that each Creditor may require.
B. LOSS MITIGATION SESSIONS BETWEEN THE PARTIES
Loss Mitigation sessions between the parties may be conducted in person, telephonically or
via video conference. At the conclusion of each Loss Mitigation session, the Loss Mitigation
Parties should discuss whether additional sessions are necessary and set the time and method for
conducting any additional sessions, including a schedule for the exchange of any further
information or documentation that may be required.
C. STATUS CONFERENCES WITH THE BANKRUPTCY COURT
The Initial Status Conference shall be set by the Bankruptcy Court in the “Loss Mitigation
Order” and may be adjourned at the discretion of the Bankruptcy Court. At any time during the
pendency of Loss Mitigation, a Loss Mitigation Party may request a settlement conference or status
conference with the Bankruptcy Court.
D. SETTLEMENT AUTHORITY
Each Loss Mitigation Party must have a person with full settlement authority present at
every Loss Mitigation status conference. During a status conference or settlement conference with
the Bankruptcy Court, the person with full settlement authority must either attend the conference in
person or be available by telephone or video conference beginning thirty ( 30) minutes prior to the
start of the conference.
IX. DURATION AND TERMINATION
A. DURATION
Once a “Loss Mitigation Order” has been entered by the Bankruptcy Court, it shall remain
in effect until an “Order Terminating Loss Mitigation and Final Report” is filed.
B. EARLY TERMINATION
1. Upon Request of a Loss Mitigation Party: A Loss Mitigation Party may request that Loss
Mitigation be terminated by filing the form “Request for Termination of Loss Mitigation” which
can be found on our website stating the reasons for the request. Except where immediate
termination is necessary to prevent irreparable injury, loss or damage, the request shall be
made on notice to all other Loss Mitigation Parties, and the Bankruptcy Court may schedule a
hearing to consider the termination request.
2. Sua Sponte Termination of Loss Mitigation: The Bankruptcy Court may terminate Loss
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Mitigation sua sponte at any time for failure to comply with the Loss Mitigation Program
Procedures.
3. Dismissal of the Bankruptcy Case:
a. Other than at the request of a Chapter 13 Debtor, or the motion of the
United States Trustee or Trustee for failure to comply with requirements under the
Bankruptcy Code: Except where a Chapter 13 Debtor requests voluntary dismissal, or upon motion,
a case shall not be dismissed during Loss Mitigation unless the Loss Mitigation Parties have
provided the Bankruptcy Court with a status report that is satisfactory to the Bankruptcy Court. The
Bankruptcy Court may schedule a further status conference with the Loss Mitigation Parties prior to
dismissal of the case.
b. Upon the request of a Chapter 13 Debtor: A Debtor is not required to request
dismissal of the bankruptcy case as part of any resolution or settlement that is offered or
agreed to during Loss Mitigation. Where a Chapter 13 Debtor requests voluntary dismissal of the
bankruptcy case during a pending Loss Mitigation , the Debtor’s dismissal request shall indicate
whether the Debtor agreed to any settlement or resolution from a Loss Mitigation Party during Loss
Mitigation or intends to accept an offer of settlement made by a Loss Mitigation Party during Loss
Mitigation.
X. SETTLEMENT
The Bankruptcy Court will consider any agreement or resolution reached during Loss
Mitigation (a “Settlement”) and may approve the Settlement, subject to the following provisions:
1. Implementation: A Settlement may be noticed and implemented in any manner
permitted by the Bankruptcy Code and Federal Rules of Bankruptcy Procedure (“Bankruptcy
Rules”), including, but not limited to, a stipulation, sale, plan of reorganization or amended plan of
reorganization; and a Motion to Approve Loan Modification.
2. Fees, Costs or Charges: If a Settlement provides for a Creditor to receive payment or
reimbursement of any fee, cost or charge that arose from Loss Mitigation, such fees, costs or
charges shall be disclosed to the Debtor and to the Bankruptcy Court prior to approval of the
Settlement.
3. Signatures: Consent to the Settlement shall be acknowledged in writing by (1) the
Creditor representative who participated in Loss Mitigation, (2) the Creditor’s attorney, (3) the
Debtor, and (4) the Debtor’s attorney, if applicable.
4. Hearing: Where a Debtor is represented by counsel, a Settlement may be approved by the
Bankruptcy Court without further notice, or upon such notice as the Bankruptcy Court directs,
unless additional notice or a hearing is required by the Bankruptcy Code or Bankruptcy Rules.
Where a Debtor is not represented by counsel, a Settlement shall not be approved until after the
Bankruptcy Court has conducted a hearing at which the Debtor shall appear in person.
5. Dismissal Not Required: A Debtor is not required to request dismissal of the bankruptcy
case in order to effectuate a Settlement. In order to ensure that the Settlement is enforceable, the
Loss Mitigation Parties should seek Bankruptcy Court approval of the Settlement.
6. Any Settlement provided to the Bankruptcy Court for its approval shall have the
Agreement attached as an exhibit.
XI. ORDER TERMINATING LOSS MITIGATION AND FINAL REPORT
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The Loss Mitigation Parties shall file with the Bankruptcy Court an “Order Terminating
Loss Mitigation and Final Report”:
1. when the Bankruptcy Court enters an order – after a motion is made by one of the
parties to Loss Mitigation (for example, a motion asking the Court to approve a
Settlement) – where such order brings to a close the Loss Mitigation;
2. when the Bankruptcy Court approves a Settlement that has been presented to the Court,
which provides resolution of the Loss Mitigation; or
3. when a Loss Mitigation’s request for termination has been granted upon the record of a
Loss Mitigation hearing.
Loss Mitigation is not “terminated” unless an “Order Terminating Loss Mitigation and
Final Report” is entered by the Bankruptcy Court. Where a case has two or more requests for
Loss Mitigation, a separate “Order Terminating Loss Mitigation and Final Report” must be
filed for each request.
XII. FORMS
All of the Loss Mitigation forms may be found on the Bankruptcy Court’s website under the
“Loss Mitigation” tab. These forms must be used. The Bankruptcy Court may revise the forms
from time to time without the need to update the Loss Mitigation Program Procedures.
XIII. COORDINATION WITH OTHER PROGRAMS
[Provisions may be added in the future to provide for coordination with other Loss
Mitigation programs, including programs in the New York State Unified Court System.]
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
------------------------------------------------------------------x
In re:

Case No.
Chapter

()

Debtor(s).
------------------------------------------------------------------x

LOSS-MITIGATION ORDER
A Loss Mitigation Request1 was filed by the
□ Debtor on [Date] _____________, 20__;
□ Creditor on [Date] _____________, 20__;
□ The Court raised the possibility of Loss Mitigation on [Date] __________, 20__.
Pursuant to the Loss Mitigation Program Procedures, the parties have had notice and an
opportunity to object. Upon the foregoing, it is hereby
ORDERED, that the following parties (collectively, the “Loss Mitigation Parties”) are
directed to participate in Loss Mitigation on Loan ending in [last four (4) digits of Loan account
number]:
1. The Debtor, [name of Debtor]; and
2. The Creditor, [name of Creditor] with respect to (address of residence).
ORDERED, that the Loss Mitigation Parties shall comply with the Southern District of
New York Loss Mitigation Program Procedures; and it is further
ORDERED, that the Loss Mitigation Parties shall observe the following deadlines:
1. Within 7 days of the entry of this Order:
1

Unless otherwise provided herein, all capitalized terms are defined in the Southern District of New York’s Loss
Mitigation Program Procedures.
Page 1 of 5
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o Service of this Order: The Loss Mitigation Party seeking Loss Mitigation
shall serve this Order upon the other Loss Mitigation Parties and any
additional parties that were served with the Loss Mitigation Request. Upon
service of this Order, an affidavit of service shall be filed with the Court.
2. Within 7 days of the service of the Loss Mitigation Order:
o Designation of Contact Persons: Each Loss Mitigation Party shall designate
contact persons and disclose contact information, unless this information has
been previously provided. As part of this obligation, the Creditor shall furnish
each Loss Mitigation Party with written notice of the name, address and direct
telephone number of the person who has full settlement authority on the loan
in question as well as the attorney or law firm representing the Creditor in the
Loss Mitigation; and
o Creditor Loss Mitigation Affidavit: The Creditor shall serve upon the
Debtor and Debtor’s attorney a request for information using the “Creditor
Loss Mitigation Affidavit”2 form and shall file the “Creditor Loss Mitigation
Affidavit” form and proof of service of same on the Court’s Electronic Case
Filing System (ECF). The Creditor may designate its contact and attorney in
the “Creditor Loss Mitigation Affidavit.”
3. Within 14 days of the service of the Creditor Loss Mitigation Affidavit:
o Debtor Loss Mitigation Affidavit: The Debtor shall serve upon the Creditor
all documents requested in a response to Creditor’s request for information
using the “Debtor Loss Mitigation Affidavit” and Debtor shall file proof of
service of said documents using the “Debtor Loss Mitigation Affidavit” on
ECF. All documents shall be sent in one complete package and served upon
the Creditor’s designated contact person and the Creditor’s attorney.
4. Within 21 days of the service of the Debtor Loss Mitigation Affidavit:
o Conference Call: The Loss Mitigation Parties and their attorneys shall
participate in a conference call to discuss the status of Loss Mitigation.
o Second Creditor Loss Mitigation Affidavit (if any): The Creditor shall file
on ECF and serve upon the Debtor and Debtor’s counsel a second “Creditor
Loss Mitigation Affidavit” setting forth any additional financial documents
required from the debtor(s), including, if applicable, a detailed description of
2

Italicized words in quotations indicate that there is a form by the same name on the Bankruptcy Court’s website.
These forms shall be used whenever applicable.
Page 2 of 5
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any inconsistencies found by the Creditor in the Debtor’s documents that
requires further clarification and the clarification required, together with an
affidavit of service for same. Failure to timely file the “Creditor Loss
Mitigation Affidavit” requesting additional documents or explanations of
inconsistences, if any, may result in the Creditor waiving its right to obtain
addition financial information from the Debtor and said Creditor may be
required to accept the Debtor’s representations regarding income or other
financial matters;
5. Within 14 days of the service of the Second Creditor Loss Mitigation Affidavit:
o Second Debtor Loss Mitigation Affidavit (if any): The Debtor shall provide
any requested information to the Creditor and file on ECF a second “Debtor
Loss Mitigation Affidavit” demonstrating service of same upon the Creditor.
6. Within 60 days of the service of the Loss Mitigation Order:
o Second Conference Call: The Loss Mitigation Parties and their attorneys
shall participate in a second conference call if any documents remain
outstanding.
o Status Report: The Loss Mitigation Parties shall file a status report in the
form of a letter evidencing compliance with this Order and updating the Court
on the status of the Loss Mitigation and summarizing the conference call.
7. Within 75 days of service of the Loss Mitigation Order:
o Status Conference: An first status conference shall be held in this case on
[check Court’s website for a Loss Mitigation hearing date within 75 days of
the service of this Order] at 9:30 AM at the United States Bankruptcy Court
located at
(the “Initial Status Conference”). The Loss Mitigation
Parties shall appear at the Status Conference and provide the Court with a
verbal Status Report. The Initial Status Conference cannot be adjourned
without permission of the Court and consent of the other Loss Mitigation
Parties.


If the Debtor has failed to provide any and all of the requested documents
prior to the Initial Status Conference, the Debtor shall appear at the Initial
Status Conference with said documents or be prepared to testify as to why
the Debtor has failed to provide them.



Should Debtor fail to provide to the Creditor all requested documentation
as required by the Creditor’s First and/or Second Loss Mitigation
Affidavits by the Initial Status Conference, the Creditor may seek
Page 3 of 5
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termination of Loss Mitigation at the Initial Status Conference, provided
that the Creditor files a “Request to Terminate Loss Mitigation” at least
seven (7) days prior to the Initial Status Conference in accordance with the
Loss Mitigation Program Procedures.


At the Initial Status Conference, the Court may consider a Settlement
reached by the Loss Mitigation Parties, or may adjourn the Initial Status
Conference, as necessary.

8. Within 30 days of the Initial Status Conference:
o Creditor Status Report: The Creditor shall file a status report indicating
whether or not the Debtor is entitled to a loan modification. If a modification
is offered, this status report shall set forth the terms and conditions thereof. If
no determination has been made upon this loan, the status report shall include
the name and phone number of the underwriter reviewing the file and the
exact level of review of the loan. Failure to do so may result in the Court
scheduling a date for Creditor, by a representative of same with full settlement
and negotiation authority, to appear before it to explain why it has not
provided to the Debtor with such information.


Appearance of Bank Representative: Should a representative of the
Creditor be required to appear at any time during the Loss Mitigation,
the Creditor shall file a letter designating the agent appearing before
the Court upon ECF.

And it is further
ORDERED, that any matters that are currently pending between the Loss Mitigation
Parties may be adjourned by the Court to the date of the Initial Status Conference to the extent
those matters concern (1) relief from the automatic stay, (2) objection to the allowance of a proof
of claim, (3) reduction, reclassification or avoidance of a lien, (4) valuation of a Loan or
Property, (5) objection to confirmation of a plan of reorganization; or (6) any other matter so
scheduled by the Court.
ORDERED that in a chapter 7 case, the entry of this Order automatically defers the entry
of an order granting the Debtor’s discharge until one day after an “Order Terminating Loss
Mitigation and Final Report” is filed pursuant to Federal Rule of Bankruptcy Procedure
4004(c)(2). The time to object to the Debtor’s discharge or the dischargeability of a debt is
NOT extended by this Order; and it is further

Page 4 of 5
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ORDERED, that the time for each Creditor that is a Loss Mitigation Party in this case to
file an objection to a plan of reorganization shall be extended until 14 days after the filing of an
“Order Terminating Loss Mitigation and Final Report.”
Dated:
.

BY THE COURT
__________________________
United States Bankruptcy Judge

Page 5 of 5
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United States Bankruptcy Court
Middle District of Florida

Karen S. Jennemann
Chief Judge

Lee Ann Bennett
Clerk

DATE:

April 3, 2015

FROM:

US Bankruptcy Court, Middle District of Florida

TO:

Participants in Mortgage Modification Mediations in Bankruptcy

SUBJECT:

Uniform District-wide Mortgage Modification Mediation Procedures

Effective August 15, 2014, the Bankruptcy Court for the Middle District of Florida is adopting
uniform district-wide mortgage modification mediation procedures (MMM). The following
general terms apply:
1. MMM is available in all cases and for any type of real property.
2. A motion seeking MMM shall include, on the first page of the motion, a complete
property address of the relevant property and the last four digits of the mortgage loan
number. If not included, the motion will be abated until an amended motion containing
the required information is filed.
3. No negative notice is required for a motion seeking MMM but lenders may seek
reconsideration for cause within 14 days of entry of an order directing MMM.
4. A motion seeking MMM shall be filed within 90 days of the filing or conversion of the
case. The Court will prepare and enter an order directing MMM on timely filed motions.
If not timely filed, the Court will set a hearing and will grant the request only if good
cause is demonstrated for the delay.
5. The parties will conclude the MMM process within 150 days of the filing or conversion
of the case, unless that time is enlarged by written consent on the portal, by stipulation of
the parties, or by Court order.
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6. Parties shall have 14 days after the entry of the order directing MMM to jointly select a
mediator qualified pursuant to Administrative Order FLMB-2013-3 or to object to the
mediator selection process. If the parties cannot agree on a mediator, the Debtor will
select a mediator, and the lender may file an objection within 7 days. If a timely objection
to a mediator is filed, the Chapter 12 or 13 Trustee or the Clerk in a Chapter 7 or 11 case
will select the mediator.
7. Both Debtor and Lender each shall pay $250 directly to the mediator within seven days
of the designation of the mediator. Parties also shall equally pay the Mediator for any
additional hourly fees incurred from MMM conferences that extend beyond two, onehour sessions.
8. Parties must use the secure portal (the “Portal”) (e.g. https://www.dclmwp.com/Home)
for submission of documents to initiate the MMM and follow guidelines included in the
Court’s order directing MMM.
9. The parties may communicate outside the Portal orally, but all written communication
shall occur through the Portal.
10. Parties may submit a proposed order simultaneously with a motion seeking approval of a
temporary MMM agreement without need of negative notice or hearing.
11. Parties may use negative notice when filing a motion seeking approval of a permanent
MMM agreement.
12. An order approving a permanent MMM agreement (i) shall be in a format that can be
recorded in the public records of the county where the relevant property is located, and
(ii) should be recorded by the Debtor within 90 days of the entry of the order, unless the
parties agree otherwise.
13. In Chapter 12 and 13 cases, Debtors seeking MMM must provide adequate protection to
the lenders. For homestead properties, the Debtor must pay the Chapter 12 or 13 Trustee
the lesser of (1) 31% of their gross disposable income (after deducting homeowner
association fees), or (2) the normal monthly contractual mortgage payment. For nonhomestead property, the Debtor shall pay to the Chapter 12 or 13 Trustee 75% of all
rental income generated by the property. The Trustee shall hold the funds pending either
further order of the Court or a joint stipulation of the parties. In all other chapters, the
Debtor shall make the trial payments directly to the lender as agreed between the parties
and without requiring Court approval or any modification of the automatic stay.
14. In Chapter 12 and 13 cases, the Court may confirm a plan of reorganization subject to
pending MMM.
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15. The MMM procedures do not affect amounts of allowed attorney fees for debtor and
creditor attorneys participating in the MMM program. Divisional practices and
limitations on such fees still control.
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UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA
________________ DIVISION
www.flmb.uscourts.gov
In re

)
)
)
)
)
)

,
Debtor(s).

Case No. 6:bk--____
Chapter ___

MOTION FOR REFERRAL TO MORTGAGE MODIFICATION MEDIATION

The Debtor(s) requests entry of an order referring the Debtor(s) and [list creditors with
mortgages encumbering the Debtor(s) residential property], whose mortgage lien encumbers the
Debtor(s) real property located at: ________________________ with a Mortgage Loan Number
ending in XXXX, to mortgage modification mediation, and in support states:
1.
The Debtor(s) filed this bankruptcy case in an attempt to retain their primary
residence.
2.
The Debtor(s) would like to modify the terms of the mortgage(s) encumbering
their primary residence. The Debtor(s) income will allow them to contribute as much as 31
percent of their current gross income to payment of their modified mortgage debt
3.
Mediation will assist the parties in negotiation of a modification of the relevant
mortgage(s).
WHEREFORE, the Debtor(s) requests the entry of an order referring this case to
mediation and for such other and further relief the Court deems just and proper.
Dated: ______________________

_______________________
[Attorney Name]
[Name & Address of Firm]

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the above and foregoing has been provided by
U.S. Mail, electronic mail, or facsimile transmission this ___ day of______________, ____, to:
Debtor
Debtor’s Attorney:
Trustee:
Creditor’s Attorney
Creditor:
By:

______________________________
[Attorney Name]
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UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA
_______ DIVISION
www.flmb.uscourts.gov
In re:
Case No.
Chapter
Debtor*
________________________________/

ORDER DIRECTING
MORTGAGE MODIFICATION MEDIATION

THIS CASE came on for consideration of Debtor’s Motion for Mortgage Modification
Mediation [Doc. No. ____] (the “Motion”) regarding creditor [ creditor name ], property address
[ property address ] and loan number ending in [ #### ].
Accordingly, it is
ORDERED:
1.

The Motion is granted.

2.
Selection of Mediator. Parties shall have 14 days after entry of this Order to jointly
select a Mediator qualified pursuant to Administrative Order FLMB-2013-3. If the parties cannot
timely agree on a Mediator, the Debtor will select the Mediator, and the Lender may file an
objection within seven days. If a timely objection to a Mediator is filed, the Chapter 12 or 13
Trustee or the Clerk in a Chapter 7 or 11 case will appoint the Mediator from the Court’s list of
approved Mediators. If the Debtor is not represented, the Court may select a Mediator.
3.
Objections to Mortgage Modification Mediation (“MMM”). Lender may seek
reconsideration of this Order by written motion filed within 14 days after entry of this Order. If a
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timely motion for reconsideration is filed, the Court will set a hearing, and all deadlines in this
Order are suspended pending resolution of the motion.
4.
MMM
Portal.
Parties
may
use
a
secure
Portal
(e.g.
https://www.dclmwp.com/Home) for the submission of all documents related to the MMM
process. Parties may communicate outside the Portal orally and may file duplicate documents
elsewhere, but all written communication relating to the MMM process shall occur through the
Portal. Any litigated matters incidental to the mediation are considered separate matters, and
parties are not required to use the Portal for these separate matters.
5.
Registration on the Portal. All parties and their attorneys must register to obtain
access to the Portal. Parties and their counsel shall register with the Portal within seven days of the
entry of this order; however, registration is a one-time event and, once registered, the party can
use the Portal on other MMM mediations without registering again.
6.
Initial Lender’s Package. Upon registration, Lender shall provide to the Portal
vendor all forms, documentation, and other requirements required for the Lender to start the MMM
process (“Lender’s Initial Package”) for posting on the Portal. Lender shall update its
requirements, as needed. If the Lender fails to timely register or supply its Initial Lender’s Package,
the Debtor may file a motion with the Court seeking sanctions against the Lender.
7.
Identification of Mediators. Debtor shall identify the Mediator on the Portal within
seven days of the Mediator’s selection.
8.
Submission of Documents on Portal. No later than seven days after the Lender’s
registration on the Portal, the Debtor shall a) pay the Portal fee, b) upload a copy of this Order to
the Portal, and c) submit all documents and financial information requested by the Lender to the
Portal. Within 14 days thereafter, the Lender shall acknowledge receipt of the Debtor’s information
and advise the Debtor of any additional or missing information needed by the Lender to proceed
with its review. Debtor must supply any missing or additional information to the Lender via the
Portal within seven days from the time of the Lender’s request.
9.
Scheduling Mediation. Within 28 days of the entry of this Order, the Mediator shall
work diligently with the parties to coordinate a mutually convenient date, time, and place of the
mediation.
10.
Conclusion of Mediation within 150 Days. Parties will conclude the MMM process
within 150 days of the filing or conversion of the case, unless that time is enlarged by written
consent on the Portal, by stipulation of the parties, or by Court order.
11.
Settlement Authority. Lender’s designated representative shall have the authority
(within investor guidelines)to settle and will attend and continuously participate in all scheduled
mediation sessions.
12.
Telephonic Attendance. Parties may participate in mediation sessions by telephone
with the Mediator’s approval. Debtor shall provide a foreign language interpreter, if necessary, at
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the Debtor’s expense. All parties not physically present must be ready, willing, and able to sign a
binding settlement agreement by facsimile, email, or other electronic means at the time of
mediation.
13.
Lender Obligations. Lender shall timely underwrite the loan modification request.
If the Lender transfers the loan, the Lender must provide a copy of this Order to the Successor
Lender, who is obligated to comply with all terms of this Order and is bound by all agreements,
whether interim or final.
14.

Mediator Obligations. The mediator shall:

a)
Be governed by the standards of professional conduct set forth in the Florida
rules for certified and court-appointed mediators and shall have judicial immunity in the same
manner and the same extent as a judge;
b)
Receive compensation in the amount of $500.00 for preparation for the
mediation, execution of required documents, facilitation of document and information exchange
between the parties, and participation in no more than two one-hour conferences;
c)
Receive compensation at an agreed hourly rate for anyMMM
conferences that extend beyond two one-hour conferences;
d)
Login to the MMM portal within seven days after designation and use the
Portal to facilitate the exchange of information of additional documentation between the Parties in
an effort to perfect the documents needed for Lender to complete its review;
e)
Report on the Portal the scheduling of all mediation sessions and maintain
a log of attendees at each session; and
f)
File with the Court a final report not later than seven days after conclusion
of the final mediation session indicating whether an agreement was reached or not.
15.
Mediator Fees. Both Debtor and Lender each shall pay $250 directly to the
Mediator within seven days of the designation of the Mediator. Parties also shall equally pay the
Mediator for any additional hourly fees incurred from MMM conferences that extend beyond two,
one-hour sessions.
16.
Privileged Communications. All oral or written statements made by the parties,
attorneys, and other participants at or associated with the mediation are privileged and confidential
except that the log of attendees maintained by the Mediator is not confidential. All confidential
statements shall not be reported, recorded, placed into evidence, made known to the Court, or
construed for any purposes as an admission. No party shall be bound by any statement made or
action taken at the mediation conference unless an agreement is reached.
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17.
Stay Lifted to Allow Loan Modification. The automatic stay is modified, to the
extent necessary, to facilitate the MMM process. Participation in mediation conducted pursuant to
this Order does not preclude participation in state court foreclosure mediation.
18.
Adequate Protection Payments. In Chapter 12 and 13 cases, Debtors seeking MMM
must provide adequate protection to the Lenders. For homestead properties, the Debtor must pay
the Chapter 12 or 13 Trustee the lesser of (1) 31% of their gross disposable income (after deducting
homeowner association fees), or (2) the normal monthly contractual mortgage payment. For nonhomestead property, the Debtor shall pay to the Chapter 12 or 13 Trustee 75% of all rental income
generated by the property. The Trustee shall hold the funds pending either further Order of the
Court or a joint stipulation of the parties. In addition, with Chapter 12 and 13 cases, the Court may
confirm a plan of reorganization subject to pending MMM. In all other chapters, the Debtor shall
make the trial payments directly to the lender as agreed between the parties and without requiring
Court approval or any modification of the automatic stay.
19.
Abatement of Payment Changes and Deferral of 3002.1 Notices. All changes to the
regular contractual mortgage payments are abated and all notices required by Bankruptcy Rule
3002.1 (b) and (c) are deferred pending the conclusion of the MMM process, including during any
trial payment period.
20.
Distribution of Payments made during the MMM Process. Unless the parties have
agreed to the contrary, MMM payments made during the MMM process will be applied in
accordance with the applicable loan documents and non-bankruptcy law.
21.
Distribution of Payments after Conclusion of the MMM Process. When the MMM
is concluded, if all payments provided by a Chapter 12 or Chapter 13 bankruptcy plan have not
been distributed to the lender then the balance held by the trustee shall be distributed:
a)
If MMM is successful, as specifically agreed to by the parties in the
agreement reached by the parties (which may include the lender’s decision to decline receipt of
additional funds);
b)

If MMM is not successful, then the balance:

(i)
shall be distributed to the lender to be applied by the lender in
accordance with the applicable loan documents and non- bankruptcy law, or
(ii)
the lender may affirmatively reject the balance of the payments and
the trustee shall distribute payments as provided by the Chapter 13 Plan or Confirmation Order.
22.
Good Faith Requirement. All parties are directed to comply with this Order and to
engage in the MMM process in good faith. Failure to do so may result in the imposition of damages
and sanctions.
23.
Extension of Deadlines. Any of the deadlines imposed by this Order may be
extended by order of the Court.
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24.
Parties Directed to Comply. If any parties or their counsel fail to comply with the
terms of this Order, the Court will consider a motion to vacate this Order and also may impose
sanctions.

Movant’s Attorney is directed to serve a copy of this order on interested parties and file a Proof of
Service within 3 days of entry of the order.

Form Revised 05/21/2015
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Appendix IX
[Revised 4/1/14]
UNITED STATES BANKRUPTCY COURT
DISTRICT OF RHODE ISLAND
EIGHTH AMENDED LOSS MITIGATION
PROGRAM AND PROCEDURES
I. PURPOSE
The Loss Mitigation Program is designed to function as a forum for debtors and lenders to
reach consensual resolution when a debtor’s residential property is at risk of foreclosure. The
Loss Mitigation Program aims to facilitate such resolution by opening communications between
the debtors’ and lenders’ decision-makers. While the Loss Mitigation Program stays certain
bankruptcy deadlines that may delay the normal progress of bankruptcy administration, more
importantly, the Loss Mitigation Program encourages the parties to finalize a feasible and
beneficial agreement under Bankruptcy Court protection, instead of seeking dismissal of the
bankruptcy case.
II. LOSS MITIGATION DEFINED
The “loss mitigation” process is intended to include the full range of solutions that may
prevent either the loss of a debtor’s property to foreclosure, increased costs to the lender, or both.
Loss mitigation commonly consists of several general types of agreements, or a combination of
them: loan modification, loan refinance, forbearance, short sale, or surrender of the property in
full satisfaction. The terms of a loss mitigation solution will vary in each case according to the
particular needs and goals of the parties.
III. ELIGIBILITY
The following definitions describe the types of parties, properties and loans that are eligible
for participation in the Loss Mitigation Program:
A. DEBTOR
The term “Debtor” means any individual debtor in a case filed under Chapter 7, 11, 12 or 13
of the Bankruptcy Code, including joint debtors. If the Debtor is represented by counsel, the term
“Debtor” is to be interpreted to include both the Debtor and the Debtor’s counsel, unless the
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Debtor, with the approval of Debtor’s counsel, has expressly requested and authorized direct
involvement without counsel. As a condition of a Chapter 7 Debtor’s participation in loss
mitigation, the Debtor must timely file a financial management course certificate within sixty
days of the initial date set for the § 341 meeting of creditors pursuant to Fed. R. Bankr. P.
1007(c) and comply with all other requirements of the Bankruptcy Code. If the financial
management course certificate is not timely filed then loss mitigation may be terminated. The
fact that a discharge has entered or that relief from stay has been granted does not prevent a
Debtor from requesting loss mitigation or prevent the Court from entering a Loss Mitigation
Order. However, neither do these actions prevent such Creditors from pursuing their state court
rights during the loss mitigation period, if they so elect. Nothing herein prevents a party from
filing a motion for specific relief.
B. PROPERTY
The term “Property” means any real property used as the principal residence of an eligible
Debtor in which that Debtor holds an interest.
C. LOAN AND ESCROW
The term “Loan” means any mortgage, lien or extension of money or credit secured by
eligible Property, regardless of whether the Loan (1) is considered to be “subprime” or “nontraditional,” (2) was in foreclosure prior to the bankruptcy filing, (3) is the first or junior
mortgage or lien on the Property, or (4) has been “pooled,” “securitized,” or assigned to a
servicer or to a trustee. The term “Escrow” means the payment in excess of principal and interest
as defined in the applicable Loan document(s).
D. CREDITOR
The term “Creditor” refers to any mortgage holder, assignee, servicer or trustee of an eligible
Loan.

IV. ADDITIONAL PARTIES
A. OTHER CREDITORS
Where necessary or desirable to obtain a global (i.e., more than a two party) resolution, any
party may request, or the Bankruptcy Court may direct that multiple Creditors participate in the
loss mitigation process.
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B. CO-DEBTORS AND THIRD PARTIES
Where the participation of a co-debtor or other third party is necessary or desirable, any party
may request, or the Bankruptcy Court may direct that such party participate in loss mitigation, to
the extent that the Bankruptcy Court has jurisdiction over the party, or if the party consents to
such participation.
C. CHAPTER 13 TRUSTEE
It is the duty of the Chapter 13 Trustee under § 1302(b)(4) of the Bankruptcy Code to
“advise, other than on legal matters, and assist the debtor in performance under the plan.” Any
party may request, or the Bankruptcy Court may direct the Chapter 13 Trustee to participate in
loss mitigation to the extent that such participation would be consistent with the Chapter 13
Trustee’s duties under the Bankruptcy Code.

V. COMMENCEMENT OF LOSS MITIGATION
In a Chapter 7 case, the request for loss mitigation must be filed within 60 days of the
petition date by one of the methods provided below. A loss mitigation request filed after the 60th
day following the petition date must be accompanied by a motion to file out of time, pled with
specificity. The consideration of such motion is within the Court’s discretion. In a Chapter 13
case, the request for loss mitigation may be filed at any time by one of the methods provided
below, although parties are encouraged to request loss mitigation as early in the case as possible.
A. BY THE DEBTOR
1. In Section XIII of the Model Chapter 13 Plan (RI Local Form W.1), a Chapter 13 Debtor
may indicate an interest in discussing loss mitigation with a particular Creditor. If the box in
Section XIII is checked, within seven (7) days of filing the Plan, the Debtor shall serve on the
Creditor and its registered agent, and on its counsel, if known, and file with the Court, a Notice
and/or Request for Loss Mitigation (3rd Amended Form A) (“Debtor’s Request for Loss
Mitigation”). The Creditor shall have fourteen (14) days to object. If no objection is filed, the
Bankruptcy Court may enter a Loss Mitigation Order setting forth the applicable deadlines for
the loss mitigation process. If the Creditor/Lender is the United States, its agency, corporations,
officers or employees [e.g., HUD], service of the Notice and/or Request for Loss Mitigation shall
be made at the office of the United States Attorney for the District of Rhode Island.
2. Alternatively, a Debtor may file with the Court and serve on the Creditor and its counsel,
if known, a Debtor’s Request for Loss Mitigation. The Creditor shall have fourteen (14) days to
object. If no objection is filed, the Bankruptcy Court may enter a Loss Mitigation Order setting
forth the applicable deadlines for the loss mitigation process. Only one creditor/property may be
included on the Debtor’s Request for Loss Mitigation. Use separate forms for additional creditors
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(liens). If the creditor/lender is the United States, its agency, corporations, officers or employees
[e.g., HUD], service of the Notice and/or Request for Loss Mitigation shall be made at the office
of the United States Attorney for the District of Rhode Island.
3. If a Creditor has filed a motion for relief from the automatic stay pursuant to § 362 of the
Bankruptcy Code (a “Lift-Stay Motion”), the Debtor may file a Debtor’s Request for Loss
Mitigation so long as it is filed within the objection period set for the Lift-Stay Motion. The
Debtor shall also timely file an objection to the Lift-Stay Motion stating all the grounds for such
objection. The Debtor and Creditor shall appear at the scheduled hearing on the Lift-Stay
Motion, at which time the Bankruptcy Court will consider the loss mitigation request and any
opposition by the Creditor. If the objection deadline in the loss mitigation request expires before
the scheduled hearing and no objection is filed, the matter will be automatically removed from
the calendar, all pending matters will be continued, and the parties will be so notified. If the
Court enters the Loss Mitigation Order, Lift-Stay Motions will be continued to the next loss
mitigation status hearing held in the case.
B. BY A CREDITOR
A Creditor may file with the Court and serve on the Debtor and Debtor’s counsel, if any, a
Creditor’s Request for Loss Mitigation (2nd Amended Form B). The Debtor shall have seven (7)
days to object. If no objection is filed, the Bankruptcy Court may enter a Loss Mitigation Order
setting forth the applicable deadlines for the loss mitigation process.
C. FEES
Debtor’s Request for Loss Mitigation (3rd Amended Form A) requires the Debtor, as part of
participation in the Loss Mitigation Program, to consent to the payment of legal fees to Debtor’s
counsel and Lender’s counsel in an amount up to $2,000 each, or such additional amount as the
Court may allow upon application and notice of hearing. Lender’s counsel may not require
payment of such fee by the Debtor during the loss mitigation process or as a condition of
participation in the loss mitigation process and may only assess the fee to the Debtor’s Loan
account.
D. PAYMENT
This Court’s Loss Mitigation Program is intended to bring debtors and secured lenders
together, hopefully to reach consensual and mutually beneficial resolutions when residential
property is at risk of foreclosure. With this in mind, and consistent with the federal HAMP
eligibility requirements – that homeowners must be in default or at imminent risk of default—the
requirement that debtors make regular mortgage payments during the loss mitigation process will
not be automatically imposed as a condition to participation in the Loss Mitigation Program. To
do so would likely be fatal to the viability of most of the federal, state and municipal programs
that have been developed in response to the residential foreclosure crisis. However, during the
loss mitigation period, the Debtor must make monthly adequate protection payments, as provided
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below in Section VI.B.5, to the Creditor at the Creditor’s loss mitigation contact address, or such
other address as the Creditor may direct.
E. BY THE BANKRUPTCY COURT
The Bankruptcy Court may enter a Loss Mitigation Order at any time, provided that the
parties bound by said Order (the “Loss Mitigation Parties”) have had notice and opportunity to
object and be heard.
F. OPPORTUNITY TO OBJECT
Where any party files an objection, a Loss Mitigation Order shall not be entered until the
Bankruptcy Court, after adequate notice, has either held a hearing to consider the objection, or
overrules the objection without a hearing for failing to include specific reasons why loss
mitigation would not be successful. If a party objects on the ground that loss mitigation has been
requested in bad faith, the assertion must be supported by objective reasons, and/or by sworn
testimony.
To give the Rhode Island Bankruptcy Court Loss Mitigation Program the best chance of
success, parties are advised that objections to loss mitigation participation shall be filed by the
applicable deadline and must contain specific reasons as to why the secured lender believes that
loss mitigation would not be successful.

VI. LOSS MITIGATION ORDER
A. DEADLINES
A Loss Mitigation Order shall contain deadlines for the following:
1. The date by which the Loss Mitigation Parties shall designate contact persons and disclose
contact information, if this information has not been previously provided.
2. The date by which the Creditor must initially contact the Debtor.
3. The date by which the Creditor must transmit information requests to the Debtor.
4. The date by which the Debtor must transmit information requested by the Creditor.
5. The date by which the Court will hold an initial status hearing (“Initial Status Hearing”)
on loss mitigation. In lieu of attending the status hearing, the parties may file a status report
(Form E) with proposed Consent Order (Form F) attached, no later than 3:00 p.m. two (2) days
prior to the scheduled hearing date. If the Court enters the Consent Order, the Initial Status
Hearing will be canceled.
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B. EFFECT
Upon the entry of a Loss Mitigation Order, the following shall apply to the Loss Mitigation
Parties:
1. Any Lift-Stay Motion filed by such Loss Mitigation Creditor prior to or after the entry of
the Loss Mitigation Order shall be scheduled for hearing on the Initial Status Hearing date and
continued to each successive loss mitigation status hearing date; the stay shall be extended
pursuant to § 362(e) of the Bankruptcy Code. If, however, it appears that such motions are being
filed during the loss mitigation period primarily to drive up costs to the Debtor, particularly when
a consensual loan modification is in progress, the Court will consider, on a case by case basis,
whether such fees and costs are appropriate. If the Debtor fails to cooperate in the loss mitigation
process, the Creditor may move to terminate loss mitigation, at which time the Court will
schedule the pending Lift-Stay Motion for the same date as any hearing on the motion to
terminate loss mitigation.
2. In a Chapter 7 case, if the loss mitigation period is anticipated to continue more than 80
days from the date the Chapter 7 petition was filed, Debtors may seek to extend the entry of
discharge pursuant to Fed. R. Bankr. P. 4004(c)(2), in order that the automatic stay not expire
under 11 U.S.C. § 362(c)(2) (C).
3. In Chapter 13 cases, the hearing date for confirmation of the plan shall be continued to a
date after the last day of the loss mitigation period. The deadline by which a Creditor must object
to confirmation shall be governed by LBR 3015-1(c)(2) and/or 3015-3(b)(e), as applicable, and
calculated from the rescheduled confirmation date.
4. During the loss mitigation period, Debtor must stay current with their Chapter 13 plan
payments in order to remain eligible for the program.
5. During the loss mitigation period, the Debtor must make monthly adequate protection
payments to the Loss Mitigation Creditor in an amount equal to 31% of Debtor’s gross monthly
income as reported on Bankruptcy Schedules I & J, subject to the exceptions set forth herein. If
more than one Loan is subject to loss mitigation, the combined adequate protection payments for
all such Loans shall be equal to 31% of Debtor’s gross monthly income as reported on
Bankruptcy Schedules I & J. In the event 31% of the Debtor’s gross monthly income as reported
on Bankruptcy Schedules I & J is insufficient to pay the Escrow portion of all Loans subject to
loss mitigation, the Debtor shall make monthly adequate protection payments equivalent to the
contractual monthly Escrow payments due under the relevant Loans. Further, if the Debtor’s
contractual monthly mortgage payments, including the Escrow portion, for all Loans subject to
loss mitigation is less than 31% of the Debtor’s gross monthly income as reported on Bankruptcy
Schedules I & J, then the Debtor shall make monthly adequate protection payments equivalent to
the contractual amounts due under the Loan documents. Such monthly payments must
commence within (a) 30 days of the entry of the Loss Mitigation Order or (b) 10 days after the
Creditor provides its contact information, whichever is the later date. Failure to timely make
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such adequate protection payments may result in termination of loss mitigation. Payment should
be sent to the Creditor at the Creditor’s loss mitigation contact address, or such other address as
the Creditor may direct.
6. Pursuant to Fed. R. Evid. 408, all communications and information exchanged by the Loss
Mitigation Parties during the loss mitigation period are without prejudice, and will be
inadmissible in any subsequent judicial proceedings.
VII. DUTIES UPON COMMENCEMENT OF LOSS MITIGATION
Upon entry of a Loss Mitigation Order, the Loss Mitigation Parties shall have the following
obligations:
A. GOOD FAITH
The Loss Mitigation Parties shall negotiate in good faith. A party failing or refusing to
participate in loss mitigation in good faith may be subject to sanctions. At any time during the
loss mitigation period, a party seeking compliance with deadlines should file a motion to compel
compliance with the Loss Mitigation Order or seek termination of loss mitigation, if appropriate.
B. CONTACT INFORMATION
1. The Debtor: The Debtor shall provide written notice to each Creditor, indicating the
manner in which the Creditor should contact the Debtor, unless the Debtor has already done so in
the Chapter 13 plan or as part of its request for loss mitigation.
2. The Creditor: Each Creditor shall provide written notice to the Debtor, identifying the
name, address, and direct telephone number of the contact person with settlement authority,
unless a Creditor has already done so as part of a prior request for loss mitigation.
C. STATUS HEARING
The Court will hold an Initial Status Hearing on a date set forth in the Loss Mitigation Order.
In lieu of attending the status hearing, the parties may file a status report (Form E) with proposed
Consent Order (Form F) attached, no later than 3:00 p.m. two (2) days prior to the scheduled
hearing date. If the Court enters the Consent Order, the Initial Status Hearing will be canceled.
D. BANKRUPTCY COURT APPROVAL
1. Chapter 13 Cases: The Loss Mitigation Parties shall file a written request for Bankruptcy
Court approval of any resolution or settlement reached during the loss mitigation process in a
Chapter 13 case. See also Section X infra.
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2. Chapter 7 Cases: The Loss Mitigation Parties are not required to seek Bankruptcy Court
approval of any resolution or settlement reached during the loss mitigation process, including
approval of any loan modification agreement, and such Parties are authorized to effectuate such
resolution or settlement without further order or approval of the Bankruptcy Court or the Chapter
7 Trustee. However, the Loss Mitigation Parties are required to file Form D upon the successful
completion of loss mitigation. See also Section X infra.

VIII. THE LOSS MITIGATION PROCESS
A. INITIAL CONTACT
Within seven (7) days after entry of a Loss Mitigation Order, unless a different deadline is set
by the Court, the contact person designated by each Creditor shall contact the Debtor’s counsel,
or Debtor, if specifically authorized, and any other Loss Mitigation Party. The Debtor may
contact any Loss Mitigation Party at any time. The purpose of the initial contact is to create a
framework for the discussion at the Loss Mitigation Session and to ensure that each of the Loss
Mitigation Parties will be prepared to participate meaningfully in the Loss Mitigation Session – it
is not intended to preclude the introduction of additional issues or proposals that may arise
during the session. During the initial contact phase, the Loss Mitigation Parties should agree
upon:
1. The time, place and method for conducting the loss mitigation sessions.
2. The types of loss mitigation solutions under consideration by each party.
3. A plan for the exchange of requested information prior to the loss mitigation session,
including the due date for the Debtor to complete and return any information request or other
loss mitigation paperwork that each Creditor may require. All such information shall be provided
at least seven (7) days prior to the Loss Mitigation Session.
B. LOSS MITIGATION SESSIONS
Loss Mitigation Sessions may be conducted in person, telephonically, via video conference
or by e-mail communication. Prior to the conclusion of each Loss Mitigation Session, the Loss
Mitigation Parties should discuss whether additional sessions are necessary and set the time and
method for conducting any additional sessions, including a schedule for the exchange of any
further information or documentation that may be required.
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C. BANKRUPTCY COURT ASSISTANCE
At any time during the loss mitigation period, a Loss Mitigation Party may request a
settlement conference or status conference with the Bankruptcy Court, on any subject dealing
with the loss mitigation process.

IX. DURATION, EXTENSION AND EARLY TERMINATION
A. INITIAL PERIOD
The initial loss mitigation period shall be set by the Bankruptcy Court in the Loss Mitigation
Order.
B. EARLY TERMINATION
1. Upon Request of a Loss Mitigation Party: A Loss Mitigation Party may request that the
loss mitigation period be terminated for cause, and shall state the reason(s) for the request.
Except where early termination is necessary to prevent irreparable injury, loss or damage, the
request shall be made on notice to all other Loss Mitigation Parties, and if necessary, the
Bankruptcy Court may schedule a hearing to consider said request.
2. Dismissal of the Bankruptcy Case:
a. Other than at the request of a Chapter 13 Debtor, or on the motion of the
United States Trustee, the case trustee, or the Court acting sua sponte, for failure
to comply with requirements under the Bankruptcy Code, a case shall not be
dismissed during the loss mitigation period unless the Loss Mitigation Parties
have provided the Bankruptcy Court with an explanatory status report that is
approved by the Court.
b. Upon the request of a Chapter 13 Debtor: A Debtor shall not be required to
request dismissal of the bankruptcy case as part of any resolution or settlement
that is offered or agreed to during the loss mitigation period. Where a Chapter 13
Debtor requests voluntary dismissal of the bankruptcy case during the loss
mitigation period, the Debtor’s dismissal request shall indicate whether the
Debtor agreed to any settlement or resolution with a Loss Mitigation Party during
the loss mitigation period or intends to accept an offer of settlement made by a
Loss Mitigation Party during the loss mitigation period.
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c. Notice: If a bankruptcy case is dismissed for any reason during the loss
mitigation period, the Clerk of the Court shall note on the docket that loss
mitigation efforts were ongoing at the time the bankruptcy case was dismissed.
X. RESOLUTIONS
The Bankruptcy Court will consider any agreement reached during loss mitigation in Chapter
13 cases and may approve the same (“Resolution”), subject to the following:
1. Implementation: A Resolution may be noticed and implemented in any manner permitted
by the Bankruptcy Code and Federal Rules of Bankruptcy Procedure (“Bankruptcy Rules”),
including, but not limited to, a stipulation, sale, plan of reorganization or amended plan of
reorganization. All settlement agreements that result in loan modifications in Chapter 13 cases
must be accompanied by a completed and signed Form D, Proposed Loan Modification
Agreement. Upon Resolution in a Chapter 7 case, the Loss Mitigation Parties shall file a
completed and signed Form D, Proposed Loan Modification Agreement.
2. Fees, Costs or Charges: If a Resolution provides for a Creditor to receive payment or
reimbursement of any fee, cost or charge that arose from loss mitigation, other than those fees
authorized by Section V.C. above, all such fees, costs or charges shall be disclosed to the Debtor,
the case trustee, the United States Trustee, and to the Bankruptcy Court prior to (a) approval of
the Resolution in a Chapter 13 case or (b) finalization of any Resolution in a Chapter 7 case.
3. Signatures: In a Chapter 13 case, consent to the Resolution shall be acknowledged in
writing by (1) an authorized representative of the Creditor, (2) the Debtor, and (3) the Debtor’s
attorney, if applicable.
4. Hearing: Where a Debtor in a Chapter 13 case is represented by counsel, a Resolution
may be approved by the Bankruptcy Court without further notice, or upon such notice as the
Bankruptcy Court directs. Where a Debtor in a Chapter 13 case is not represented by counsel, a
Resolution shall not be approved until after the Bankruptcy Court has conducted a hearing at
which the Debtor shall personally appear.
5. Supplemental Schedules I and J, Amended Chapter 13 Plan, if applicable, and Updated
Objection to Confirmation: Within fourteen (14) days after Court approval of a loss mitigation
Resolution, the Debtor shall file Supplemental Schedules I and J, and an amended Chapter 13
Plan, if applicable. The Creditor shall update any previously filed objection to the Chapter 13
Plan, if applicable, at least seven (7) days before the rescheduled confirmation hearing date. If an
updated objection is not filed, the Court will deem the original objection to have been
withdrawn.
6. Dismissal Not Required: A Debtor is not required to request dismissal of the bankruptcy
case in order to effectuate a Resolution. Where the Debtor requests or consents to dismissal of
the bankruptcy case as part of the Resolution, the Bankruptcy Court may approve the agreement
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as a “structured dismissal,” if such action complies with the Bankruptcy Code and the
Bankruptcy Rules, and does substantial justice between the parties.

XI. COORDINATION WITH OTHER PROGRAMS
[Provision may be added in the future to provide for coordination with other loss mitigation
programs.]
XII. EFFECTIVE DATE
Pursuant to General Order 09-003, the Court’s Loss Mitigation Program first became
effective on November 1, 2009. By General Order 10-001, the Court issued its First Amended
Loss Mitigation Program which took effect on January 15, 2010, on April 1, 2010, by General
Order 10-002, the Second Amended Loss Mitigation Program went into effect, on August 23,
2010, by General Order 10-003, the Third Amended Loss Mitigation Program took effect, on
February 14, 2011, by General Order 11-001, the Fourth Amended Loss Mitigation Program
took effect, on October 3, 2011, the Fifth Amended Loss Mitigation Program took effect, on
December 1, 2011, the Sixth Amended Loss Mitigation Program took effect, on June 3, 2013, the
Seventh Amended Loss Mitigation Program took effect, and on April 1, 2014, by General Order
14-001, this Eighth Amended Loss Mitigation Program will take effect.
Rev. 4/1/14
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
In Re:
Implementation of Revised Loss
Mitigation Program Local Rules
and Forms Effective April 1, 2014

)
)
)
)
)

General Order #2014-2

GENERAL ORDER

The United States Bankruptcy Court for the Western District of Pennsylvania (the
"Court") implemented a Loss Mitigation Program (LMP) on September 12, 2012. Having
administered more than one thousand LMP cases, the Court has determined that refining its LMP
is in the interest of the Court, the bar and the public. Therefore,
AND NOW, this

7'h day of March, 2014, it is hereby ORDERED that, effective April 1,

2014:

(1)

The version of W.PA.LBR 9020-1 through 9020-7 and Local Bankruptcy Forms 39
through 48, as annexed to this Order, shall supersede all prior LMP Local Rules and
LMP Local Forms.

(2)

This Order also shall supersede: General Orders #2013-11 and #2014-1, Important
Notices #1 through #7, information related to the September 27, 2012 Open
Forum, and information related to the December 6, 2013 Allegheny County Bar
Association's Annual Bankruptcy Symposium.

(3)

In all other respects, the Court's Local Bankruptcy Rules and Forms, as amended
by General Orders #2013-10 and #2013-12, remain in full force and effect until
further order of Court.

JEFFERY A. DELLER, CHIEF WDGE
UNITED STATES BANKRUPTCY COURT
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Rule 9020-1 LOSS MITIGATION PROGRAM
(a)
The Loss Mitigation Program (“LMP”) is a structured process to facilitate
consensual resolutions when residential property is at risk of foreclosure.
(b)
For purposes of the LMP, the following definitions apply in W.PA.LBR 9020-1
through 9020-7:
(1)

“Core LMP Package” refers collectively to all of the forms and supporting
documentation that the Creditor requires to initiate the assessment of loss
mitigation options.

(2)

“Creditor” refers to any mortgage holder, servicer or trustee of an Eligible
Loan.

(3)

“debtor” means any individual debtor in a case filed under Chapter 7, 11,
12 or 13 of the Bankruptcy Code, including joint debtors.

(4)

“Document Preparation Software” refers to a secure online program that
facilitates the preparation of the Core LMP Package by populating the
Primary LMP Documents and generating a customized checklist. A list of
approved Document Preparation Software providers and related
information shall be posted on the Court’s website.

(5)

“Eligible Loan” means any mortgage, lien or extension of money or credit
secured by Eligible Property, regardless of whether the loan is considered
to be subprime or non-traditional, was in foreclosure prior to the
bankruptcy filing, is the first or junior mortgage or lien on the Eligible
Property, and/or has been pooled, securitized or assigned to a creditor or
trustee.

(6)

“Eligible Property” means any real property used as the debtor’s principal
residence in which the debtor holds an interest.

(7)

“LMP Period” is the time during which the LMP is in effect prior to its
expiration or termination by Court order.

(8)

“loss mitigation” includes the full range of solutions that may prevent
either the loss of a debtor’s Eligible Property to foreclosure, increased
costs to the lender, or both, including but not limited to, loan modification,
loan refinance, forbearance, short sale, or surrender of the Eligible
Property in full satisfaction of obligations arising under an Eligible Loan.
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(9)

“Portal” refers to a secure online service that allows LMP documents to be
submitted, retrieved and tracked. A list of approved Portals and related
information shall be posted on the Court’s website.

(10)

“Primary LMP Documents” refers collectively to the documentation that
is generated by the Document Preparation Software.

(c)
Unless otherwise ordered by the Court, the Local Bankruptcy Rules apply to the
LMP, including but not limited to the caption requirements set forth in W.PA.LBR 9004-1, the
certificate of service requirements set forth in W.PA.LBR 2002-1 and the notice requirements set
forth in W.PA.LBR 5005-8.

Rule 9020-2 LOSS MITIGATION PROGRAM COMMENCEMENT
(a)
At any time after the commencement of the case until three (3) days before the
first date scheduled for the First Meeting of Creditors, a debtor with Eligible Property secured by
an Eligible Loan may request the commencement of the LMP by filing a Motion for Loss
Mitigation (substantially in the form of Local Bankruptcy Form 39). The Motion for Loss
Mitigation shall be served on the Creditor and all other creditors whose claims are secured by
liens against the Eligible Property.
(b)
Prior to filing a Motion for Loss Mitigation, the debtor’s counsel (or the debtor if
not represented by counsel) shall:
(1)

perform adequate due diligence concerning the debtor’s eligibility for loss
mitigation by reviewing all of the loan documentation in the debtor’s
possession and confirming all information necessary to make the
certifications required on the Certification of LMP Eligibility and
Readiness (Local Bankruptcy Form 40);

(2)

fully and completely prepare the Primary LMP Documents using Courtapproved Document Preparation Software; and

(3)

if the Creditor is registered on the Portal, download the Core LMP
Package from the Portal and fully prepare all documentation that may be
required and posted by the Creditor in addition to the Primary LMP
Documents.

(c)
A Certification of LMP Eligibility and Readiness (substantially in the form of
Local Bankruptcy Form 40) and a proposed Loss Mitigation Order (substantially in the form of
Local Bankruptcy Form 41) shall be attached to any Motion for Loss Mitigation.
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(d)
The deadline for filing an objection to a Motion for Loss Mitigation is fourteen
(14) days from service of the motion. Objections shall identify with specificity the grounds for
the objection. If no objection is filed, the Court may enter a Loss Mitigation Order without
further notice or hearing.

Rule 9020-3 LOSS MITIGATION PROGRAM PARTICIPATION & DUTIES
(a)
The debtor and Creditor are the primary LMP participants. Any interested party
may request by motion, or the Court may on its own direct, that a co-obligor, additional
creditors, or other third parties participate in the LMP in furtherance of pursuing a global
resolution.
(b)
The Chapter 13 Trustee may participate in the LMP to the extent that such
participation would be consistent with the Chapter 13 Trustee’s duties under the Bankruptcy
Code.
(c)
LMP participants shall act in good faith. A party failing to participate in good
faith may be subject to sanctions after notice and a hearing.
(d)
During the LMP all material communications between the debtor and Creditor
shall be conducted exclusively through the Portal.
(e)
On behalf of each participating party, a person with complete knowledge of the
file so as to be reasonably capable of answering questions posed by the Court related to the LMP
shall attend all LMP-related hearings and conferences before the Court. Attendance at all
hearings and conferences related to the LMP shall be in person, unless participation by telephone
or videoconference is expressly authorized by the Court.
(f)
A debtor who files a Motion for Loss Mitigation immediately shall make (or
cause to be made) adequate protection payments to the Creditor in an amount that is at least sixty
percent (60%) of the monthly principal and interest payment that is contractually due, plus one
hundred percent (100%) of any required monthly escrow payment. If the Creditor objects to the
amount of the adequate protection payment, then after adequate notice the Court shall hold a
hearing to consider the objection.
(g)
If the debtor is required to direct adequate protection payments to a different
address than the debtor utilized prior to the filing of the bankruptcy case, the Creditor shall
promptly advise the debtor of the correct address and any other requirements to ensure the proper
posting and processing of the payments. In Chapter 13 cases, the debtor immediately shall file a
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motion and proposed order requesting the Court to authorize the Chapter 13 Trustee to make
payments to the specified payee at the specified address.
(h)
In the event that the Eligible Loan is transferred or the service rights are assigned
to a new servicer, then immediately on notice of the same the debtor shall file a proposed Order
Substituting LMP Servicer (substantially in the form of Local Bankruptcy Form 46) and initiate
the change of Creditor in the Portal.
(i)
If a relief from stay motion pursuant to section 362(d) is pending when a Loss
Mitigation Order is entered, or if such a motion is filed during the LMP Period, the Court may
condition the stay upon fulfillment of the debtor’s obligations under the Loss Mitigation Order.
If the debtor fails to comply with the debtor’s LMP duties or the Loss Mitigation Order, the
Creditor may apply to terminate the LMP pursuant to W.PA.LBR 9020-5. Additionally, unless
the Creditor specifically objects in writing, it is deemed to consent to a waiver of the deadlines
set forth in section 362(e) of the Bankruptcy Code until thirty (30) days after the conclusion of
the LMP.

Rule 9020-4 LOSS MITIGATION PROGRAM DEADLINES
(a)
The LMP commences upon the entry of a Loss Mitigation Order. The Court, at
its discretion, may alter any of the deadlines set forth in these Local Rules. Where there is a
conflict between the Loss Mitigation Order and these Local Rules, the Order governs.
(b)
If not previously registered, within fourteen (14) days after the entry of the Loss
Mitigation Order, the Creditor shall register and post its entire Core LMP Package on the Portal.
(c)
Within seven (7) days after entry of the Loss Mitigation Order or the Creditor’s
registration on the Portal, whichever occurs later, the debtor shall upload and submit through the
Portal debtor’s completed Core LMP Package.
(d)
Within fourteen (14) days after the debtor’s submission of the Core LMP
Package, the Creditor shall designate, via the Portal, a specific individual who, on behalf of the
Creditor, is the single point of contact for the LMP and is responsible for communicating with
the debtor. The Creditor shall provide the designee’s name, title, email address and either a
direct telephone number or direct extension. At the same time, Creditor shall acknowledge, via
the Portal, receipt of debtor’s Core LMP Package and advise debtor of any additional or missing
information required for the Creditor to proceed with its review. The Creditor shall immediately
notify the debtor, via the Portal, if there is a substituted designee and/or any change in the
designee’s contact information.
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(e)
Within sixty (60) days after the entry of the Loss Mitigation Order, the debtor, on
notice to the Creditor, shall file and serve an LMP Status Report with an attached printout of the
current and complete account history from the Portal. The LMP Status Report shall be
completed in accordance with the instructions provided in the Portal.
(f)
Within seven (7) days after the conclusion of the LMP Period, the debtor, on
notice to the Creditor, shall file and serve an LMP Final Report with an attached printout of the
current and complete account history from the Portal. The LMP Final Report shall be completed
in accordance with the instructions provided in the Portal. The obligation to timely file an LMP
Final Report applies in all cases where a Loss Mitigation Order was issued, regardless of whether
the case was subsequently dismissed or converted.
(g)
If the LMP participants agree to the terms of a loan modification on a trial/interim
basis, the debtor shall file a proposed order to approve the interim trial loan modification
(substantially in the form of Local Bankruptcy Form 47) not less than fourteen (14) days before
the first modification payment is due. In Chapter 13 cases, when trial payments are included as
part of the trial loan modification, the proposed order shall be filed not less than fourteen (14)
days prior to the Chapter 13 Trustee’s distribution date preceding the month in which the first
trial payment is to begin.

Rule 9020-5 LOSS MITIGATION PROGRAM DURATION
(a)
The LMP Period initially shall be ninety (90) days unless otherwise specified in
the Loss Mitigation Order.
(b)
A request to extend the LMP Period shall be made by way of a Motion to Extend
the Loss Mitigation Period (substantially in the form of Local Bankruptcy Form 42). A proposed
order (substantially in the form of Local Bankruptcy Form 43) and a complete and current
printout of the account history from the Portal shall be attached to the Motion.
(c)
A request to terminate the LMP process shall be made by way of a Motion to
Terminate the Loss Mitigation Program (substantially in the form of Local Bankruptcy Form 44).
A proposed order (substantially in the form of Local Bankruptcy Form 45) and a complete and
current printout of the account history from the Portal shall be attached to the Motion.
(d)
Requests to extend or terminate the LMP process shall be served on all parties in
interest, including, where applicable, the trustee or Chapter 13 Trustee.
(e)
The deadline for objecting to a request to extend or terminate the LMP process is
seven (7) business days from the service of the motion.
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(f)
Where a timely objection is filed, the Court may schedule a hearing to determine
whether granting the relief requested is appropriate under the circumstances.

Rule 9020-6 LOSS MITIGATION PROGRAM RESOLUTION
(a)
LMP participants shall seek the Court’s authorization to enter into any agreement
reached during the LMP process, including, but not limited to, a stipulation, sale, plan of
reorganization, amended plan of reorganization, or loan modification, by way of a motion that
complies with W.PA.LBR 9010-3 and W.PA.LBR 9019-1.
(b)
Dismissal of the bankruptcy case shall not be made a requirement of an agreement
reached through the LMP.
(c)
Consent to the resolution shall be acknowledged in writing by an authorized
representative of the Creditor, the debtor, and the debtor’s attorney, if applicable.
(d)
If parties agree to a final or long-term loan modification, the debtor shall file a
Motion to Authorize the Loan Modification, which shall be served immediately on any
applicable trustee and all creditors whose claims are secured by liens against the Eligible
Property. The motion shall contain a detailed analysis of the proposed loan modification, and
shall include a Loan Modification Summary (substantially in the form of Local Bankruptcy Form
48). A copy of the loan modification agreement shall accompany the motion. In a Chapter 13
case, the proposed order shall include the following provisions, where applicable:
(1)

If the loan modification approved by the Court impacts the provisions of
the debtor’s Chapter 13 plan, a modified plan shall be filed within fourteen
(14) days of the entry of the order approving the loan modification.

(2)

If the loan modification approved by the Court results in a material change
in the debtor’s expenses, the debtor shall file an amendment to the
impacted schedules reflecting income and expenses (Schedules I and J)
within fourteen (14) days of the entry of the order approving the loan
modification.

(e)
Where a debtor is represented by counsel, a resolution may be authorized by the
Court without further notice, or upon such notice as the Court directs. Where a debtor is not
represented by counsel, prior to authorizing a resolution the Court may conduct a hearing at
which the debtor shall appear in person. To be authorized by the Court, a proposed resolution
must be in the best interests of the debtor and the bankruptcy estate.
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(f)
In the event a debtor satisfies all payment obligations under a trial/interim loan
modification order, the Creditor shall extend an offer to enter into a final loan modification
agreement within fourteen (14) days of receipt of the last interim payment. If the debtor accepts
the offer, then the debtor immediately shall file and serve a Motion to Authorize the Loan
Modification pursuant to W.PA.LBR 9020-6(d). If the debtor rejects the offer, then the debtor
immediately shall file and serve either a Motion to Extend the Loss Mitigation Period (pursuant
to W.PA.LBR 9020-5(b)) or a Motion to Terminate the Loss Mitigation Program (pursuant to
W.PA.LBR 9020-5(c)) that sets forth the specific reasons for rejecting the offer.

Rule 9020-7 LOSS MITIGATION PROGRAM FEES, COSTS & CHARGES
(a)
Use of the Document Preparation Software requires the debtor to pay a fee of up
to $40.00 to the provider of the Document Preparation Software. Use of the Portal requires the
debtor to pay a fee of up to $25.00 to the administrator of the Portal. If use of the Document
Preparation Software and/or the Portal creates an undue hardship, the debtor may file a motion
specifying why the use of the Document Preparation Software and/or the Portal creates an undue
hardship and requesting permission to prepare and exchange documents and communications
with the Creditor in another manner.
(b)
If a proposed LMP resolution provides for a Creditor to receive payment or
reimbursement of any fee, cost or charge that arose from the LMP process, all such fees, costs
and charges shall be disclosed to the debtor, the trustee, the U.S. Trustee, and to the Court prior
to approval of the resolution. Counsel for the Creditor may be entitled to receive a reasonable
fee for all work involved with the LMP and shall clearly delineate such fee in the LMP
resolution or by amended proof of claim.
(c)
Counsel for the debtor is entitled to receive reasonable compensation for all work
involved in connection with the LMP process and shall file an application for allowance of
attorney fees and costs with the Court, or alternatively accept a “no look” fee in a reasonable
amount not to exceed $1,000.00 to be paid as an administrative expense. Debtor’s counsel may
also treat the Document Preparation Software fee of up to $40.00 and the Portal fee of up to
$25.00 as administrative expenses. Counsel for the debtor shall request compensation for LMP
work in excess of the no look fee by way of a fee application substantially conforming to
W.PA.LBR 2016-1 which shall separately itemize and designate fees and expenses arising from
LMP-related services.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
In Re:

:
:
Debtor
:
:
:
Movant
:
:
v.
:
:
:
Respondent (if none, then “No Respondent”) :

Bankruptcy No.
Chapter

MOTION FOR LOSS MITIGATION
1.

The Debtor(s) in this case hereby request the commencement of the Court’s Loss Mitigation

Program (LMP) as set forth in W.PA.LBR 9020-1 through 9020-7 with respect to property located at: [FULL
ADDRESS OF THE ELIGIBLE PROPERTY].
2.

The Creditor is [FULL NAME OF CREDITOR] and [is / is not] registered on the Portal.

3.

The Creditor is the holder of a [first / second / third] mortgage.

4.

A Certification of LMP Eligibility and Readiness (Local Bankruptcy Form 40) and a Proposed

Loss Mitigation Order (Local Bankruptcy Form 41) are attached to this Motion pursuant to W.PA.LBR 90202(c).
5.

Pursuant to W.PA.LBR 9020-2(d), any objection to the relief requested herein must be filed within

fourteen (14) days of service of the Motion.
Date: _______________________

Signed: _________________________________________
On behalf of: _____________________________________
Name of Debtor(s)
________________________________________________
Name of Attorney - Typed
________________________________________________
Postal Address of Attorney
________________________________________________
Email Address of Attorney
________________________________________________
Phone Number of Attorney
________________________________________________
Attorney’s Bar I.D. and State of Admission

PAWB Local Form 39 (04/14)

Page 1 of 1
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
In Re:

:
:
Debtor
:
:
:
Movant
:
:
v.
:
:
:
Respondent (if none, then “No Respondent”) :

Bankruptcy No.
Chapter

CERTIFICATION OF LMP ELIGIBILITY AND READINESS
I.

CERTIFICATION OF THE DEBTOR(S)

[I _________ am / We __________ and _________ are] the [debtor / debtors] in this case and hereby certify
that:
1.

[I / We] will participate in the Court’s Loss Mitigation Program (LMP) as set forth in W.PA.LBR

9020-1 through 9020-7 [in full cooperation with my / our undersigned counsel (if represented by an
attorney)] in good faith.
2.

[I / We] understand and agree to the ongoing obligation to promptly provide information and

documentation that may be reasonably requested by the Creditor during the LMP process.
3.

[I / We] will make (or cause to be made) adequate protection payments to [FULL NAME OF

CREDITOR] in the amount of $ ________ each month during the LMP period, pursuant to W.PA.LBR 90203(f), unless and until otherwise ordered by the Court.
4.

[I / We] understand that commencing the LMP is voluntary, and that [I am / we are] not required

to enter into any agreement or settlement with any other party, and no other party is required to enter into
any agreement or settlement with [me / us] as part of the LMP.
5.

[I / We] understand that [I am / we are] not required to request dismissal of this case as part of

any resolution or settlement that is offered or agreed to during the LMP.
6.

[I / We] understand that if [I / we] do not fully comply with the requirements of the LMP, our

participation in the LMP may be terminated.
Date: ______________________

___________________________________
Debtor

Date: ______________________

_____________________________________
Joint Debtor (if any)

PAWB Local Form 40 (04/14)
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II.

CERTIFICATION OF COUNSEL TO DEBTOR(S)

I, [ATTORNEY NAME] represent [NAME(S) OF DEBTOR(S)] (my “Client(s)”) in this case and hereby
certify that:
1.

I have discussed the details of the Court’s Loss Mitigation Program (LMP) set forth in W.PA.LBR

9020-1 through 9020-7 with my Client(s).
2.

I performed adequate due diligence to determine my Client’s eligibility for the LMP. As part of

this process, I obtained and reviewed all loan documentation from my Client and confirmed all pertinent
details of the Eligible Loan, including but not limited to, the following: (i) the complete loan number; (ii)
the original loan amount, origination date and maturity date; (iii) the principal balance and interest rate; (iv)
monthly principal, interest and escrow payments; (v) the specific amount of any arrears; (vi) any applicable
balloon payments or other conditions of repayment; and (vii) the details of any previous activities related to
modification of the loan. I also confirmed that the debtor is named on the applicable loan documentation and
I identified the complete name of the Creditor as registered on the Portal (to the extent the Creditor is
registered on the Portal).
3.

In light of my due diligence, I [am aware of no reasons why the commencement of the LMP in

this case would be futile or otherwise contrary to reasonable expectations of a successful outcome.] OR [I
have a colorable argument for LMP notwithstanding the following fact(s) which might hinder the pursuit of a
successful outcome: [IF KNOWN, COUNSEL MUST SPECIFY THESE FACT(S), for example, the debtto-income ratio is outside of the standard range for loan modification, the loan was recently denied for
modification, the loan is currently under a modification, and any similarly problematic facts]. I am moving
for the commencement of the LMP because [FOR EACH OF THE AFOREMENTIONED FACTS,
PROVIDE SPECIFIC REASONS WHY LMP IS SOUGHT IN GOOD FAITH].
4.

I have fully complied with the requirements set forth in W.PA.LBR 9020-2(b)(1), (2), and (3) and

I am prepared to upload the required documents to the Portal upon entry of the Loss Mitigation Order.
Date: _______________________

Signed: _________________________________________
________________________________________________
Name of Attorney - Typed
________________________________________________
Postal Address of Attorney
________________________________________________
Email Address of Attorney
________________________________________________
Phone Number of Attorney
________________________________________________
Attorney’s Bar I.D. and State of Admission

PAWB Local Form 40 (04/14)

Page 2 of 2
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

In Re:

:
:
Debtor
:
:
:
Movant
:
:
v.
:
:
:
Respondent (if none, then “No Respondent”):

Bankruptcy No.
Chapter

Related to Document No.

Hearing Date and Time:

LOSS MITIGATION ORDER
A Motion for Loss Mitigation was filed by ____________ on __________________. The
Parties have had notice and an opportunity to object and the Court has reviewed any objections filed
thereto.
AND NOW, this ______ day of _________, 20_____, it is hereby ORDERED that:
(1)
The following parties are directed to participate in the Court’s Loss Mitigation Program
(LMP) as set forth in W.PA.LBR 9020-1 through 9020-7.
Debtor:

_____________________________________________

Creditor:

____________________________________________

(2)
During the Loss Mitigation Period, the Debtor shall make (or cause to be made)
adequate protection payments in the amount of $ _______ per month to the Creditor or the Creditor’s
designee pursuant to W.PA.LBR 9020-3(g).
(3)
Within fourteen (14) days from the entry of this Order, the Creditor shall register and
post its entire Core LMP Package on the Portal (if not previously registered) pursuant to W.PA.LBR
9020-4(b).
(4)
Within seven (7) days from the entry of this Order or Creditor’s registration on the
Portal, whichever is later, the Debtor shall upload a completed Core LMP Package through the Portal
pursuant to W.PA.LBR 9020-4(c).
(5)
Within fourteen (14) days of the debtor’s submission of the Core LMP Package, the
Creditor shall acknowledge receipt and designate a single point of contact for Debtor’s review, pursuant
to W.PA.LBR 9020-4(d).
(6)
Within sixty (60) days from the entry of this Order, the Debtor shall file and serve upon
all interested parties an LMP Status Report, pursuant to W.PA.LBR 9020-4(e).
PAWB Local Form 41 (04/14)
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(7)
Ninety (90) days from the entry of this Order, the LMP Period shall terminate unless
extended pursuant to W.PA.LBR 9020-5(b).
(8)
Within seven (7) days of the termination of the Loss Mitigation Period, the Debtor shall
submit an LMP Final Report pursuant to W.PA.LBR 9020-4(f).
(9)
Debtor shall immediately serve a copy of this Order on Creditor and file a certificate of
service evidencing same.

___________________________________
United States Bankruptcy Judge

PAWB Local Form 41 (04/14)
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
In Re:

:
:
Debtor
:
:
:
Movant
:
:
v.
:
:
:
Respondent (if none, then “No Respondent”) :

Bankruptcy No.
Chapter

[Related to Document No. ]

[Hearing Date and Time: ]

MOTION TO EXTEND THE LOSS MITIGATION PERIOD
[FULL NAME OF MOVANT] hereby requests an extension of the Loss Mitigation Period in this case,
pursuant to W.PA.LBR 9020-5(b), and in support for said request attests as follows:
Part 1: LMP Background
[In separately numbered paragraphs, and in chronological order, identify each docket event related to the
LMP in this case; for example “1.

On October 11, 2013, Debtor filed a Motion For Loss Mitigation at

Docket N0. 23.” Include in the chronology an account of each hearing and conference related to the LMP in
this case; for example “13. On December 15, 2013 a status conference was held before the Honorable
Thomas P. Agresti, resulting in the entry of an Order on December 16, 2013 at Docket No. 25. Said Order
required Debtor to submit IRS Form 4506T to the creditor via the Portal on or before January 3, 2014.”]
Part 2: LMP Progress
[In separately numbered paragraphs, and in chronological order, identify each of the specific steps taken by
the debtor and creditor towards arriving at a consensual resolution as of the date of this Motion]

Part 3: Reasons Supporting an Extension of the LMP Period
[In separately numbered paragraphs, set forth the specific reasons why the creditor and debtor are unable to
reach a consensual resolution on or before the present LMP termination date as ordered by the Court, and set
forth the specific reasons why an extension of the LMP Period should be granted by the Court.]

PAWB Local Form 42 (04/14)
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A proposed order (substantially in the form of Local Bankruptcy Form 43) and a complete and current
printout of the entire account history from the Portal are attached hereto pursuant to W.PA.LBR 9020-5(b).

Date: _______________________

Signed: _________________________________________
On behalf of: _____________________________________
Name of Debtor(s)
________________________________________________
Name of Attorney - Typed
________________________________________________
Postal Address of Attorney
________________________________________________
Email Address of Attorney
________________________________________________
Phone Number of Attorney
________________________________________________
Attorney’s Bar I.D. and State of Admission

PAWB Local Form 42 (04/14)

Page 2 of 2
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

In Re:

:
:
:
:
:
:
:
:
:
:
:

Debtor

Movant
v.

Respondent
(if none, then “No Respondent”) :

Bankruptcy No.
Chapter

Related to Document No.

Hearing Date and Time:

ORDER

A Loss Mitigation Order dated
No.

. On

[date]

by [movant]

, a Motion to Extend the Loss Mitigation Period was filed

at Document No.

AND NOW, this

, was entered in the above matter at Document

day of

.

, 20

, it is hereby ORDERED,

ADJUDGED AND DECREED that the loss mitigation period is extended up to and including
__________, 20

.

________________________________
United States Bankruptcy Judge
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
In Re:

:
:
Debtor
:
:
:
Movant
:
:
v.
:
:
:
Respondent (if none, then “No Respondent”) :

Bankruptcy No.
Chapter

[Related to Document No. ]

[Hearing Date and Time: ]

MOTION TO TERMINATE THE LOSS MITIGATION PROGRAM

[FULL NAME OF MOVANT] hereby requests the termination of the Loss Mitigation Program in this
case, pursuant to W.PA.LBR 9020-5(c), and in support for said request attests as follows:

Part 1: LMP Background
[In separately numbered paragraphs, and in chronological order, identify each docket event related to the
LMP in this case; for example “1.

On October 11, 2013, Debtor filed a Motion For Loss Mitigation at

Docket N0. 23.” Include in the chronology an account of each hearing and conference related to the LMP in
this case; for example “13. On December 15, 2013 a status conference was held before the Honorable
Thomas P. Agresti, resulting in the entry of an Order on December 16, 2013 at Docket No. 25. Said Order
required Debtor to submit IRS Form 4506T to the creditor via the Portal on or before January 3, 2014.”]

Part 2: LMP Progress
[In separately numbered paragraphs, and in chronological order, identify each of the specific steps taken by
the debtor and creditor towards arriving at a consensual resolution as of the date of this Motion]

Part 3: Reasons Supporting a Termination of the LMP Period
[In separately numbered paragraphs, set forth the specific reasons why the creditor and debtor are unable to
reach a consensual resolution, and/or set forth the specific reasons why the Court should terminate the Loss
Mitigation Program in this case.]
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A proposed order substantially in the form of Local Bankruptcy Form 45, and a complete and current
printout of the entire account history from the Portal, are attached hereto pursuant to W.PA.LBR 9020-5(c).

Date: _______________________

Signed: _________________________________________
On behalf of: _____________________________________
Name of Debtor(s)
________________________________________________
Name of Attorney - Typed
________________________________________________
Postal Address of Attorney
________________________________________________
Email Address of Attorney
________________________________________________
Phone Number of Attorney
________________________________________________
Attorney’s Bar I.D. and State of Admission
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

In Re:
Debtor

Movant
v.

Respondent
(if none, then “No Respondent”)

:
:
:
:
:
:
:
:
:
:
:
:

Bankruptcy No.
Chapter

Related to Document No.

Hearing Date and Time:

ORDER

A Loss Mitigation Order dated
No.

. On

filed by

[movant]

[date]

, was entered in the above matter at Document
, a Motion to Terminate the Loss Mitigation Program was

at Document No. ____.

AND NOW, this

day of

, 20

, it is hereby ORDERED,

ADJUDGED AND DECREED that the loss mitigation program in this case is terminated, effective
__________, 20

.

________________________________
United States Bankruptcy Judge
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

In Re:
Debtor

Movant
v.

Respondent
(if none, then “No Respondent”)

:
:
:
:
:
:
:
:
:
:
:
:

Bankruptcy No.
Chapter

Related to Document No.

Hearing Date and Time:

ORDER SUBSTITUTING LMP SERVICER

On [DATE OF NOTICE OF REQUEST FOR LMP] the above named Debtor(s) filed a
Motion for Loss Mitigation upon which the Court entered a Loss Mitigation Order dated [DATE OF
DOCKETING], at Document No.

, naming [FORMER SERVICER] (“Former Servicer”) as the Party

responsible for representing the creditor in the LMP and setting forth certain deadlines for the then
named Respondent.
Subsequent to entry of the above-referenced Order, the Debtor(s) was notified that the
Former Servicer changed and that the current Servicer/Lender is

[FULL AND

COMPLETE NAME OF CURRENT SERVICER] with an address of [FULL AND COMPLETE
ADDRESS OF CURRENT SERVICER] (“Current Servicer”). On

[DATE], the Debtor complied

with all its obligations to properly designate the Current Servicer on the LMP Portal and now it is
incumbent on the Court to relieve the Former Servicer from any further responsibilities under the current
Loss Mitigation Order and formally transfer those duties, responsibilities and obligations to the Current
Servicer.
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AND NOW, this [DAY] of [MONTH, 20__], for the foregoing reasons it is hereby
ORDERED, ADJUDGED and DECREED that:
(1)

[FORMER SERVICER] is relieved from any further responsibility pursuant to the

Loss Mitigation Order referred to above and that Order is VACATED as to it.
(2)

[CURRENT SERVICER] is now designated as the Current Servicer responsible

for completion of all LMP duties, responsibilities and obligations previously imposed on the Former
Servicer referred to in Paragraph 1, above.

The Current Servicer is now fully responsible for

compliance with all LMP requirements as if originally designated in the Loss Mitigation Order in the
first instance.
(3)

Within three (3) days of entry of this Order, the party filing this proposed order

shall upload this signed Order on the LMP Portal and serve this Order electronically on the Chapter 13
Trustee at the following email address: LMP@chapter13trusteewdpa.com. The Debtor shall not be
entitled to rely on CM/ECF or United States Mail for service of this Order on the Chapter 13 Trustee.
The Debtor(s) Certificate of Service shall reflect service upon the above identified email address.
(4)

The Chapter 13 Trustee is authorized and directed to make payments to the

[CURRENT SERVICER], beginning with the next distribution date that is not less than ten (10) days
from service of this Order upon the Chapter 13 Trustee.

_____________________________________
UNITED STATES BANKRUPTCY JUDGE

Case administrator to serve:
Debtor(s)
Counsel for Debtor(s)
Ronda J. Winnecour, Esq. Ch 13 Trustee
[Counsel for Creditor]
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

In Re:
Debtor

Movant
v.

Respondent
(if none, then “No Respondent”)

:
:
:
:
:
:
:
:
:
:
:
:

Bankruptcy No.
Chapter

Related to Document No.

Hearing Date and Time:

INTERIM MORTGAGE MODIFICATION ORDER

On [DATE OF TRIAL MODIFICATION AGREEMENT] the above named Debtor(s)
and Respondent [NAME OF LENDER/SERVICER] (“Creditor”) entered into a trial modification (the
“Trial Modification”), through the Court’s Loss Mitigation Program (LMP), with respect to the
[FIRST/SECOND/THIRD] mortgage on the Debtor’s residence. The terms of the Trial Modification
require monthly payments in the amount of [$ AMOUNT] (“Trial Payments”) to begin on [DUE DATE
OF FIRST TRIAL PAYMENT] and to continue in that amount until [DUE DATE OF LAST TRIAL
PAYMENT] (the “Trial Modification Period”). In light of the need for an immediate change in the
distribution to the Creditor, the Debtor(s) request the Court to enter this Interim Mortgage Modification
Order until a final, permanent modification can be presented to the Court for approval.
AND NOW, this _____ day of _________, 20__, for the foregoing reasons it is hereby
ORDERED, ADJUDGED and DECREED that:
(1)

The Chapter 13 Trustee is authorized and directed to modify the distributions to

the above-named Creditor for the Trial Modification Period. Each Trial Payment shall be made in the
PAWB Local Form 47 (04/14)
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amount of [$AMOUNT] for the following months: [Month 1], [Month 2], [Month 3]. Following the
Trial Modification Period, the Chapter 13 Trustee shall continue to make distributions in the same
amount as the Trial Payments until further Order of Court.
(2)

In the event that a Permanent Modification is reached between the Parties, the

Debtor immediately shall file a Motion to Authorize the Loan Modification in compliance with
W.PA.LBR 9020-6(d).
(3)

The LMP Period is extended until fourteen (14) days after the expiration of the

Trial Modification Period. If the Debtor has not filed a Motion to Authorize the Loan Modification
within fourteen (14) days after the expiration of the Trial Modification Period, then the Debtor shall
immediately file and serve either a Motion to Extend the Loss Modification Period pursuant to
W.PA.LBR 9020-5(b) or a Motion to Terminate the Loss Modification Program pursuant to W.PA.LBR
9020-5(c) that sets forth the specific reasons why an agreement was not reached.
(4)

Any Party may seek a further hearing regarding the amendment or termination of

this Order at any time during the Trial Modification Period by filing an appropriate Motion.
(5)
electronically

on

Within three (3) days of entry of this Order, Debtor shall serve this Order
the

Chapter

13

Trustee

at

the

following

email

address:

LMP@chapter13trusteewdpa.com and Debtor shall not be entitled to rely on CM/ECF or United
States Mail for service of this Order on the Chapter 13 Trustee. The Debtor(s) Certificate of Service
shall reflect service upon the above identified email address.

_____________________________________
UNITED STATES BANKRUPTCY JUDGE

Case administrator to serve:
Debtor(s)
Counsel for Debtor(s)
[Counsel for Creditor]
Ronda J. Winnecour, Esq. Ch 13 Trustee
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
In Re:

:
:
Debtor
:
:
:
Movant
:
:
v.
:
:
:
Respondent (if none, then “No Respondent”) :

Bankruptcy No.
Chapter

Related to Document No.

Hearing Date and Time:

LOAN MODIFICATION SUMMARY

Property Valuation:

$ _________________

Source: _________________________

Original Loan Amount: $ _________________

Origination Date: _________________

Prepetition Arrears:

$ _________________

As of Petition Date

Under Proposed Modification
Principal Balance
Interest Rate
Maturity Date
P&I Payment
Escrow Payment
Total Payment
Balloon Payment
Cumulative Interest
LTV
Ch. 13 Payment
Ch. 13 Pmt. (Arrears)

Any other term(s) in which there is a substantive difference between the original loan and the proposed
modified loan:
PAWB Local Form 48 (04/14)
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1
2
3
4
5
6

UNITED STATES BANKRUPTCY COURT

7

NORTHERN DISTRICT OF CALIFORNIA

8
9
10
11

In re
MORTGAGE MODIFICATION MEDIATION
PROGRAM.

12
13

GENERAL ORDER 29
The Court being advised of bankruptcy mediations programs which have successfully

14
15

enabled mortgage modifications and confirmation of Chapter 13 plans, hereby issues the

16

following general order:
1.

17

Effective August 1, 2015, in accordance with 11 U.S.C. § 105(a), a Mortgage

18

Modification Mediation Program (the “MMM Program”) is hereby adopted and shall be

19

implemented by the Mortgage Modification Mediation Program Procedures (the “MMM

20

Procedures”) and Forms that will be posted on the Court’s website.
2.

21

The MMM Program shall be available for all open and active Chapter 13 cases

22

currently pending in the Oakland, San Francisco, Santa Rosa, and San Jose Divisions in which the

23

debtor uses the Northern District of California Model Chapter 13 Plan adopted on August 1,

24

2013.

25

3.

The compensation and costs allowed for participants in the MMM Program shall

26

be set forth in the MMM Procedures, and may be amended from time to time as provided for

27

under Paragraph 5 of this General Order.

28

4.

In accordance with the MMM Procedures, any attorney’s fees or costs required to
1
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1

be paid by debtor(s) for participation in the MMM Program shall be paid by the Chapter 13

2

Trustee pursuant to the treatment set forth in a confirmed Chapter 13 Plan.

3
4

5.

without prior notice, and such changes will be posted on the Court’s website.

5
6

The Court may modify the MMM Procedures and Forms from time to time

6.

Copies of this General Order and the MMM Procedures and Forms shall be posted

on the Court’s website and may also be obtained from the Clerk of the Court.

7
8
9

IT IS SO ORDERED.
Dated:

10
By:

11

Roger Efremsky
Chief Bankruptcy Judge

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
2
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Mortgage Modification Mediation (MMM) Program Procedures
United States Bankruptcy Court, Northern District of California
1.
Purpose. These procedures and forms implement the Mortgage
Modification Mediation Program (“MMM Program”) established under General Order
29. This program is designed to function as a forum for individual debtors to explore
mortgage modification options with their lenders for real property in which they have an
interest or are obligated on the promissory note or mortgage. The goal of the MMM
Program is to facilitate communication and exchange of information in a confidential
setting and encourage the parties to finalize a feasible and beneficial agreement under the
supervision of the United States Bankruptcy Court for the Northern District of California.
Options available under the MMM Program include modification of a mortgage or
surrender of real property owned by an individual debtor.
2.
Definitions. The following definitions shall be applicable to the
procedures described herein.
A.

Debtor: includes both debtors when a joint petition has been filed.

B.
Lender: shall be deemed the current beneficiary and payee of the
promissory note secured by the deed of trust and/or its mortgage servicing agent.
C.
Required Parties: include, when applicable, Debtor, Debtor’s
attorney, Lender, Lender’s California legal counsel, any co-obligor, co-borrower or thirdparty obligor, and the mediator. A Required Party may be excused from the MMM
Program upon approval of the Bankruptcy Court.
3.
MMM Portal and Document Preparation Software. In an effort to
expedite the exchange of information between Debtor and Lender, the Court has
mandated the use of a secure online portal (the “MMM Portal”) and an online program
that facilitates the preparation of Debtor’s loan modification package (the “Document
Preparation Software”). The current Document Preparation Software vendor approved
by the Court is Default Mitigation Management, LLC (“DMM”), whose software can be
obtained at www.documods.com. In the event that other vendors are approved by the
Court, those vendors will be listed on the Court’s website. Submitting documents to the
MMM Portal provides transparency in the mortgage modification process by making
information immediately available to all parties through a secure internet website. The
use of the Document Preparation Software further ensures that the initial submission to
Lender is complete and accurate and should expedite Lender’s review. The use of the
MMM Portal and the Document Preparation Software eliminates the need for multiple
submissions of documents that were not received and unnecessary delay based upon
incomplete documentation.
Unless otherwise permitted by the Court, all written communication between the
Required Parties regarding the mediation shall be sent exclusively through the MMM
Portal. The current MMM Portal provider approved by the Court is managed and
maintained by DMM, which can be accessed at www.dclmwp.com. Free training on the
use of the MMM Portal shall be available to all attorneys and lenders. The Court’s
webpage on MMM also includes MMM Portal training materials on mortgage
modification, including contact information for the MMM Portal vendor and information
on the Document Preparation Software. Any litigated matters incidental to the mediation
shall be considered separate matters and not subject to the MMM Portal communication
1
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requirement. For example, a motion to compel mediation or motions related to discovery
shall be filed in the main bankruptcy case and not through the MMM Portal.
4.
Debtors Eligible to Participate. To be eligible to participate in the
MMM Program, Debtor must:
A.
Be an individual;
B.
With a case currently pending under Title 11, Chapter 13, of the
United States Code in the Oakland, San Francisco, Santa Rosa or San Jose Divisions;
C.
Use the Northern District of California Model Chapter 13 Plan
adopted on August 1, 2013;
D.
Set aside the applicable Document Preparation Software fee
($40.00), the applicable MMM Portal submission fee ($40.00), and one-half (1/2) of the
mediator’s fee ($300.00); and
E.
Determine that mortgage modification is feasible such that Debtor
has sufficient monthly disposable income to make a Chapter 13 Plan payment that
includes a modified mortgage payment (typically required to be) at least thirty one
percent (31%) of Debtor’s gross monthly income (exclusive of applicable Trustee’s fees)
or such other amount designated by Lender for the real property subject to the MMM
Program.
5.
Request for Referral to MMM. Either Debtor or Lender may seek
referral to the MMM Program.
A.

By Debtor.

(i)
Complete Document Preparation Software. Prior to filing a
Motion For Referral to Mortgage Modification Mediation Program (Form ND-MMM100), Debtor shall complete the Document Preparation Software and pay the nonrefundable fee directly to the Document Preparation Software approved vendor. Debtor’s
initial loan modification forms shall be completed using the court-approved Document
Preparation Software and be ready for signature and submission. This includes collecting
Debtor’s required supporting documentation in order to submit Debtor’s initial package
(“Debtor’s Prepared Package”) to Lender for review through the MMM Portal.
(ii)
Filing the Motion. Upon completion of Debtor’s Prepared
Package, any eligible Debtor may seek entry of an order for referral to the MMM
Program by filing a Motion For Referral to Mortgage Modification Mediation Program
(Form ND-MMM-100), which shall identify the proposed mediator selected by Debtor.
The requirements of B.L.R. 9013-1(b)(3) and B.L.R. 9013-1(d) are not applicable.
(iii)
Entry of Order of Referral. Debtor shall lodge with the
Court an Order Granting Motion for Referral to Mortgage Modification Mediation
Program (Form ND-MMM-103) immediately after filing the motion for referral to the
MMM Program, and the Court shall enter an order granting the motion on an ex parte
basis.
(iv)
Notice Requirements. Any Debtor seeking entry of an
order referring a case to the MMM Program with the consent of Lender may seek entry of
such order on an ex parte basis and is not required to file and serve a notice and
opportunity for hearing pursuant to B.L.R. 9014-1(b)(3), provided that Debtor has filed a
Notice of Lender’s Consent to Attend and Participate in Mortgage Modification
Mediation Program (Form ND-MMM-101) simultaneously with the motion.
2
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Any Debtor seeking entry of an order referring a case to the MMM Program
without the express written consent of Lender may seek entry of such order on an ex
parte basis and is not required to file and serve a notice and opportunity for hearing
pursuant to B.L.R. 9014-1(b)(3), provided that Debtor provides Lender fourteen (14)
days notice of the right to seek reconsideration by filing and serving Notice of Entry of
Order Granting Motion for Referral to Mortgage Modification Mediation Program (Form
ND-MMM-104) promptly after entry of an order referring a case to the MMM Program.
(v)
Service. If Lender has not provided Debtor with written
consent to entry of an order referring a case to the MMM Program, then Debtor shall
serve the notice of entry of order referring case to the MMM Program (Form ND-MMM104), a copy of the order referring the case to the MMM Program (Form ND-MMM-103)
as Exhibit A, a copy of these procedures as Exhibit B, and a copy of the Objection to
Selection of Mortgage Modification Mediation Program Mediator (Form ND-MMM-105)
as Exhibit C, on the Required Parties and the Chapter 13 Trustee. Service shall be
governed by Federal Rule of Bankruptcy Procedure 9014(b).
If Lender has provided Debtor with written consent to entry of an order referring a
case to the MMM Program, then Debtor shall serve only a copy of the order referring
case to the MMM Program (Form ND-MMM-103) on the Required Parties and the
Chapter 13 Trustee.
B.

By Lender.

(i)
Filing the Motion. Any Lender may seek entry of an order
of referral to the MMM Program by filing a motion that substantially conforms to the
local Mortgage Modification Mediation Forms. In the Motion, Lender shall identify the
proposed mediator for the case. Lender may, but is not required, to comply with the
requirements of B.L.R. 9013-1(b)(3) or B.L.R. 9013-1(d).
(ii)
Notice Requirements. Lender shall file and serve a notice
and opportunity for hearing pursuant to B.L.R. 9014-1(b)(3) along with a copy of the
current MMM Procedures, and may not seek entry of such order on an ex parte basis. If
any party files timely opposition to the motion, then the procedures set forth in B.L.R.
9014-1(b)(3)(A)(a)-(b) shall govern setting the matter for hearing before the Court.
(iii) Service. Lender shall serve the motion and the notice and
opportunity for hearing on Debtor, Debtor’s bankruptcy counsel (if any), and the Chapter
13 Trustee. Service shall be governed by Federal Rule of Bankruptcy Procedure 9014(b).
(iv)
Entry of Order of Referral. If there is no timely opposition,
Lender shall file a request for entry of default and lodge a proposed order (that
substantially conforms to Form ND-MMM-103) pursuant to the procedures set forth in
B.L.R. 9014-1(b)(4). If there is timely opposition to the motion, then the Court will
resolve the matter at the hearing and issue an appropriate order.
6.
Selection of Mediator. The moving party shall propose a mediator in the
motion seeking referral of the case to the MMM Program, and if the moving party fails to
propose a mediator in the motion, the Clerk of the Court shall randomly assign a mediator
for the case from the Register of Mediators. If the non-moving party does not consent to
the proposed mediator, then within fourteen (14) days after service of the notice of entry
of order referring case to the MMM Program, the non-moving party shall file and serve
3
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an Objection to Selection of Mortgage Modification Mediation Program Mediator (Form
ND-MMM-105), and the Clerk of the Court shall randomly select a different mediator for
the case from the Register of Mediators.
7.
Additional Parties. Any co-obligor, co-borrower, or other third party
obligated on the note or mortgage may participate in the MMM Program. Debtor shall
file the Notice of Third-Party Consent to Attend and Participate in Mortgage
Modification Mediation Program (Form ND-MMM-102) for each co-obligor, coborrower, or other third party obligated on the note or mortgage that elects to participate
in the MMM Program.
8.
Order Of Referral to Mortgage Modification Mediation. Upon entry
of the order referring a case to the MMM Program, the moving party shall serve a copy of
the order on the Required Parties, including the designated mediator (once determined),
and file a certificate of service indicating the parties that were served with the order.
A.
Debtor Requirements. Within seven (7) days after entry of an
order referring the case to the MMM Program or Lender’s registration on the MMM
Portal, which ever occurs later, Debtor shall upload to the MMM Portal: (i) Debtor’s
Prepared Package; (ii) a copy of the order referring the case to the MMM Program; and
(iii) all additional documents and information specified by Lender on the MMM Portal
(collectively, these documents and information shall be referred as the “Completed
Package”). Debtor shall also designate the selected mediator on the MMM Portal and
pay the following non-refundable fees: (i) the MMM Portal submission fee ($40.00)
directly to the MMM Portal vendor; and (ii) one-half (1/2) of the applicable mediator fee
($300.00) directly to the mediator.
Debtor and Debtor’s attorney (if applicable) shall act in good faith throughout the
entirety of the MMM Program, including but not limited to, promptly responding to all
inquires and requests for additional documentation made by Lender through the MMM
Portal. If Debtor fails to comply timely and fully with the requirements set forth in
Section 8(A), the Court may issue appropriate sanctions, including vacating the order
referring the case to the MMM Program, on motion filed by Lender.
B.
Lender Requirements. Within fourteen (14) days after entry of an
order referring the case to the MMM Program, Lender and Lender’s California counsel
(if any) shall register on the MMM Portal (if not already registered). As part of the
registration process for the MMM Portal, Lender shall provide to the MMM Portal
vendor all applicable initial mortgage modification requirements (“Lender’s Initial
Package”), which will be posted on the MMM Portal by the MMM Portal vendor.
Lender’s Initial Package shall specify the forms and documentation necessary for Lender
to initiate a review of Debtor’s request for mortgage modification options. [Registration
on the MMM Portal is a one-time event, and once Lender is registered on the MMM
Portal, Lender will not have to re-register for each subsequent matter.]
Within seven (7) days after Debtor submits the Completed Package, Lender shall
on the MMM Portal: (i) acknowledge receipt of the Completed Package; and (ii)
designate its single point of contact and outside legal counsel (if any). The designated
single point of contact and outside legal counsel (if any) shall have all requisite authority
(within the investor’s guidelines) to settle any and all issues that may arise during the
MMM Conferences. Lender shall also pay one-half (1/2) of the applicable nonrefundable mediator’s fee ($300.00) directly to the mediator.
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Lender and Lender’s attorney (if applicable) shall act in good faith throughout the
entirety of the MMM Program, including but not limited to, promptly responding to all
inquiries made by Debtor through the MMM Portal.
In the event that Lender transfers a loan subject to the MMM Program, Lender
shall promptly provide a copy of the order referring the case to the MMM Program to the
new holder of the loan (the “Successor Lender”), and the Successor Lender shall be
obligated to comply with all terms of the order. Further, either Debtor or Lender shall
transfer the submission on the MMM Portal to the Successor Lender.
C.
Mediator Requirements. Within seven (7) days after Debtor has
complied with the requirements set forth in Section 8(A) above, the mediator shall log
into the MMM Portal to facilitate the exchange of information between Debtor and
Lender in an effort to perfect the documentation needed for Lender to complete an
analysis of Debtor’s mortgage modification options.
No later than seven (7) days after the mediator determines that Lender has
received and reviewed all of the required information transmitted through the MMM
Portal, the mediator shall schedule the initial MMM Conference. In the event that the
mediator cannot determine whether Lender has received and reviewed all the required
information, the mediator shall schedule the initial MMM conference within ninety (90)
days after entry of the order referring the case to the MMM Program. The initial MMM
Conference shall not exceed one (1) hour. The mediator shall report the scheduling of
any and all MMM Conferences through the MMM Portal.
9.

Mortgage Modification Mediation Conferences.

A.
Attendance at MMM Conferences. Except as otherwise provided
in this section, the Required Parties shall attend all MMM Conferences and be authorized
to settle all matters requested in the motion seeking referral to the MMM Program.
(i)
Debtor. If Debtor is represented by an attorney, then
Debtor, Debtor’s attorney, and any co-obligor, co-borrower, or other third party obligated
on the note or mortgage, may participate in the MMM Conference by telephone provided
that they are physically present with Debtor’s attorney and present identification to
Debtor’s attorney during all MMM Conferences. If Debtor is not represented by an
attorney, Debtor and any co-obligor, co-borrower, or other third party obligated on the
note or mortgage, shall be physically present with the mediator at the mediator’s selected
location and present identification to the mediator during all MMM Conference. Debtor
shall provide a foreign language interpreter (if necessary) at Debtor’s own expense.
(ii)
Lender. Lender’s designated representative and Lender’s
attorney may appear telephonically at all MMM Conferences.
(iii)
Florida Mediator. If a Florida mediator is selected to
conduct the MMM Conference, the Required Parties may appear telephonically. The
Florida mediator shall initiate the conference call.
(iv)
Public Entity. If a party to the mediation is a public entity,
that party shall appear at the MMM Conference by the physical presence of a
representative with full authority to negotiate on behalf of the entity and to recommend
settlement to the appropriate decision-making body of the entity. The representative may
appear telephonically at all MMM Conferences.
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B.
MMM Conferences. The initial MMM Conference shall not
exceed one (1) hour in duration. In the event that the parties are unable to reach an
agreement, the mediator shall schedule a second and final MMM Conference that shall be
held no later than thirty (30) days after the conclusion of the initial MMM Conference.
The final MMM Conference shall also not exceed one (1) hour in duration. If necessary,
and upon written stipulation of the parties, the mediator may continue the MMM
Conference beyond the two (2) one-hour conferences. The entire MMM Program shall
be completed no later than one hundred and fifty (150) days after entry of the order
referring the case to the MMM Program, without written stipulation of the parties or
order of the Court extending this deadline.
C.
Settlement Agreement. All parties attending the MMM
Conference shall be ready, willing, and able to sign a binding settlement agreement at the
MMM Conference. Further, at all MMM Conferences, all parties shall have the ability to
scan and send and receive documents by email, facsimile, or other electronic means, as
necessary to enter into a binding settlement agreement.
D.
Confidential Communications. All communications and
information exchanged during the MMM Program shall be privileged and confidential
and shall be inadmissible in any subsequent proceeding as provided for by Federal Rule
of Evidence 408, except in such circumstances when a party fails to participate in good
faith in the MMM Program or the MMM Program Procedures or in subsequent mediation
negotiations in this case or any State of California Foreclosure Mediation Program.
The Chapter 13 Trustee shall have complete access to the MMM Portal, but shall
not be able to read the contents of any documentation, correspondence, or other
confidential information exchanged by the parties.
10.

Post Mortgage Modification Mediation Conference Procedures.

A.
Mediator Reporting Requirements. Within seven (7) days after the
conclusion of the final MMM Conference, the mediator shall report the results of the
mediation on the MMM Portal. Within seven (7) days after submission of the report on
the MMM Portal, the mediator shall file with the Court the Final Report of Mortgage
Modification Mediation Program Mediator (Form ND-MMM-201) along with the Final
Report generated by the MMM Portal.
B.
Trial Loan Modification Agreement. If the parties reach a trial
loan modification agreement, but not a final loan modification agreement, then within
fourteen (14) days after the parties reach such agreement, Debtor shall file a Motion to
Approve Trial Loan Modification Agreement and Authorizing Trustee to Make
Distributions Prior to Confirmation to Lender (Form ND-MMM-106) and lodge with the
Court an Order Granting Motion to Approve Trial Loan Modification Agreement and
Authorizing Trustee to Make Distributions Prior to Confirmation to Lender (Form NDMMM-107) approved as to form and content by Lender. The Court shall grant such
relief on an ex parte basis. Once entered by the Court, Debtor shall serve a copy of the
Order Granting Motion to Approve Trial Loan Modification Agreement and Authorizing
Trustee to Make Distributions Prior to Confirmation to Lender (Form ND-MMM-107) on
the Chapter 13 Trustee and file a certificate of service indicating that the Chapter 13
Trustee was served with a copy of the order.
C.

Final Loan Modification Agreement. If the parties reach a final
6
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loan modification agreement, then within fourteen (14) days after the parties reach such
agreement, Debtor shall file a Motion to Approve Loan Modification Agreement After
Completion of Mortgage Modification Mediation Program (Form ND-MMM-108) and
lodge with the Court an Order Granting Motion to Approve Loan Modification
Agreement After Completion of Mortgage Modification Mediation Program (Form NDMMM-109). The Court shall grant such relief on an ex parte basis. Once entered by the
Court, Debtor shall serve a copy of the Order Granting Motion to Approve Loan
Modification Agreement After Completion of Mortgage Modification Mediation Program
(Form ND-MMM-109) on the Chapter 13 Trustee and file a certificate of service
indicating that the Chapter 13 Trustee was served with a copy of the order.
11.

Chapter 13 Procedures.

A.
Referral to MMM Prior to Confirmation. If a case has been
referred to the MMM Program and Debtor requires Trustee to make distributions to
Lender prior to confirmation, then Debtor shall file and serve an amended Chapter 13
plan that incorporates the Required Chapter 13 Plan Language set forth in Section 11(C)
below in conjunction with either a Motion to Approve Trial Loan Modification
Agreement and Authorizing Trustee to Make Distributions Prior to Confirmation to
Lender (Form ND-MMM-106) or a Motion to Approve Loan Modification Agreement
After Completion of Mortgage Modification Mediation Program (Form ND-MMM-108),
unless Debtor has previously filed a Chapter 13 plan that incorporates such language.
The Court will not confirm a plan that has been referred to the MMM Program
until after the mediator has filed a Final Report of Mortgage Modification Mediation
Program Mediator (Form ND-MMM-201), and if a final loan modification agreement is
reached, the Court has entered an Order Granting Motion to Approve Loan Modification
Agreement After Completion of Mortgage Modification Mediation Program (Form NDMMM-109).
B.
Referral to MMM After Confirmation. If Debtor seeks referral to
the MMM Program after confirmation, then Debtor shall file and serve a Motion to
Modify Chapter 13 Plan along with a proposed modified plan that incorporates the
Required Chapter 13 Plan Language set forth in Section 11(C) below in conjunction with
the Motion for Referral to Mortgage Modification Mediation Program (Form ND-MMM100).
C.
Required Chapter 13 Plan Language. The following language shall
be included in Section 5 (Additional Provisions) of Debtor’s Chapter 13 plan:
5.01. Mortgage Mediation Modification. Section 2.08 above shall not be
applicable and is hereby deleted in its entirety. Debtor has or upon filing of the
petition will seek entry into the Mortgage Modification Mediation Program (the
“MMM Program”) established under General Order 29 with respect to the
following secured creditor(s) and property:

7
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Payment Start Date
(Start date will be a
specific month during
the plan)

Monthly Modification Installment

Class 5 Creditor’s Name/Collateral Description

(Includes principal, interest, and
escrow amounts for property
taxes and insurance)

!

!
!
!
!
!
!

1.
!
2.
!
3.

!

!

!

!

!

!

a.
The plan payment set forth in Section 1.01 above, includes the
anticipated monthly installment payment that will be achieved during the MMM
Program, which is typically required to be at least thirty one percent (31%) of
Debtor’s gross monthly income (exclusive of applicable Trustee’s fees) or such other
amount designated by the secured creditor for the real property subject to the
MMM Program.
b.
Trustee shall retain each Estimated Monthly Payment set forth above
until entry of an order by the Court authorizing such distributions.
c.
Timely payments received by Trustee pursuant to this paragraph
shall be deemed as timely payments made pursuant to any trial loan modification
agreement or final loan modification agreement approved by the Court under the
MMM Program.
d.
Entry of an order confirming the plan shall suspend and revoke any
remaining obligations of Trustee to make disbursements pursuant to Paragraph (5)
of an Order Granting Motion to Approve Trial Loan Modification Agreement and
Authorizing Trustee to Make Distributions Prior to Confirmation (Form NDMMM-107) or Paragraph (5) of an Order Granting Motion to Approve Loan
Modification Agreement After Completion of Mortgage Modification Mediation
Program (Form ND-MMM-109) in this case.
e.
In the event Debtor is unable to reach a final loan modification
agreement, Debtor shall, within 14 days after the mediator files a Final Report of
Mortgage Modification Mediation Program Mediator (Form ND-MMM-201), file
an amended plan providing for appropriate treatment of pre-petition and postpetition arrears or surrender of the property specified in Class 5.
f.
If Debtor fails to file timely an amended plan, Debtor shall be deemed
to be in material default under this plan and the remedies described in Section 4.02
shall be available to Trustee or Creditor.
12.

Effect of Mediation.

A.
Automatic Stay. The automatic stay as provided for under 11
U.S.C. § 362(a) shall be modified to the extent necessary to facilitate the MMM Program.
After entry of the order referring the case to the MMM Program, all pending motions for
relief from the automatic stay with respect to real property subject to the MMM Program
shall be continued or dropped from calendar until after such time that the MMM Program
has concluded. Further, the pendency of the MMM Program shall constitute good cause
and compelling circumstances under 11 U.S.C. § 362(e) to delay the entry of any final
decision on a pending motion for relief from stay with respect to real property subject to
8
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the MMM Program.
During the pendency of the MMM Program, no motion for relief from stay shall
be filed on an ex parte basis with respect to real property subject to the MMM Program.
Further, any lender seeking relief from the automatic stay prior to the conclusion of the
MMM Program shall, in the motion, set forth the reasons why relief is appropriate prior
to the conclusion of the MMM Program.
B.
No Delay. The referral of a case to the MMM Program does not
relieve the parties from complying with any other court orders or applicable provisions of
the United States Bankruptcy Code, the Federal Rules of Bankruptcy Procedure, General
Orders or the Bankruptcy Local Rules. Notwithstanding a matter being referred to the
MMM Program, the bankruptcy case shall not be stayed or delayed without further order
of the Court.
C.
Mortgage Payments. Any debtor participating in the MMM
Program shall be required to pay all post-petition installment payments to Lender through
the Chapter 13 Trustee including, but not limited to, on-going mortgage payments, trial
modification payments, final modification payments, and any arrearages.
D.
Closing. If Debtor’s bankruptcy case is otherwise in a posture for
administrative closing, the case shall remain open during the pendency of the MMM
Program, unless otherwise ordered by the Court.
13.

Mediator Procedures.

A.
Registration of Mediators. The Clerk of the Court shall establish
and maintain a register of qualified individuals who have registered to serve as mediators
for the MMM Program and have been approved by the Court (the “Register of
Mediators”). Applicants who meet the minimum qualifications and have been approved
by the Court shall be registered on the Register of Mediators for a duration of three (3)
years, and may reapply thereafter. Mediators must also register directly on the MMM
Portal so that Debtor may designate the mediator and provide access to Debtor’s
submissions in the MMM Portal. Any mediator whom is not listed on the Register of
Mediators will not be approved for access on the MMM Portal.
B.
Minimum Qualification. In order to be eligible for consideration
as a mediator in the MMM Program, the mediator shall complete the Verification of
Qualification to Act as Mediator in Mortgage Modification Mediation Program (Form
ND-MMM-200) and file such verification with the Clerk of the Court. The minimum
qualifications to become an eligible mediator include:
(i)
An active and licensed member of the State Bar of
California and admitted to practice law in a state court or federal court within California
for at least the past five (5) years;
(ii)
A retired California state court or federal court judge; or
(iii)
An active and licensed member of the State Bar of Florida
and an approved member on the Register of Mediators with the Clerk of the Court for the
United States Bankruptcy Court, District of Florida (all divisions) accepting MMM
Assignments (limited to one (1) year commencing August 1, 2015).
C.
Removal From Register of Mediators. The Clerk of the Court shall
promptly remove a mediator from the Register of Mediators at the mediator’s request.
9
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Any mediator voluntarily removed from the Register of Mediators may later reapply by
filing a Verification of Qualification to Act as Mediator in Mortgage Modification
Mediation Program (Form ND-MMM-200). The Court may remove a mediator in its
discretion for cause shown.
D.
Standard of Professional Conduct. Any mediator appointed
pursuant to these procedures shall be subject to the Model Standards of Conduct for
Mediators as revised and adopted in 2005 by the American Arbitration Association,
American Bar Association, and Association of Conflict Resolution (available online at:
http://www.americanbar.org/content/dam/aba/migrated/2011_build/dispute_resolution/m
odel_standards_conduct_april2007.authcheckdam.pdf). Mediators shall have judicial
immunity in the same manner and to the same extent as a judge.
E.
Mediator’s Compensation. Mediators shall be compensated at the
rate of $600.00, or at such rate as may be agreed to in writing by the parties and the
mediator selected by the parties. The cost of the mediator’s services shall be split equally
by the parties to the MMM Conferences, unless otherwise agreed by the parties.
The fee paid to the mediator include the following service: assistance in
determining that all documents and information is properly uploaded to the MMM Portal
or otherwise exchanged between Debtor and Lender; scheduling the MMM Conferences;
participation in a maximum of two (2) one-hour MMM Conferences; and filing all
necessary reports with the Court. To the extent that the MMM Conferences extend
beyond the two (2) one-hour sessions, the cost of the mediator’s services shall be split
equally by the parties and payment shall be provided to the mediator at least twenty four
(24) hours prior to the MMM Conference. If Debtor is not represented by counsel,
payment for such additional MMM Conferences shall be made by cashier’s check or
money order.
F.
Disqualification of Mediator. Any person selected as a mediator
may be disqualified for bias or prejudice as provided for in 28 U.S.C. § 144, and shall be
disqualified in any action in which the mediator would be required to do so if the
mediator was a judge and subject to the standards set forth in 28 U.S.C. § 455.
G.
Mediator Unable to Serve. If a mediator is unable to serve in an
assigned case, then after receipt of the order referring case to the MMM Program, the
mediator shall promptly file and serve a notice of inability to serve on the Required
Parties, and the Clerk of the Court shall randomly select a new mediator from the
Register of Mediators without a hearing. In the event that a mediator is replaced, Debtor
shall promptly update the MMM Portal to designate the new mediator for the case.
H.
MMM Conferences. Upon consultation with the parties and their
attorneys (if any), the mediator shall fix a reasonable time and place for the MMM
Conference, except as otherwise agreed by the parties or by order of the Court, and shall
give the parties at least seven (7) days advance written notice of the date, time, and place
of the MMM Conference. Attendance at the MMM Conference is mandatory, and as
specified in Section 9(A) above, telephonic appearances are permissible under certain
circumstances. The mediator has sole discretion to determine how the MMM Conference
is conducted, and shall determine when the parties are to be present in the conference
room together, if at all. No party can be required to participate in a MMM Conference
for longer than two (2) hours.
14.

Compensation for Debtor’s Counsel. Attorneys for Debtor shall be
10
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permitted to charge attorney’s fees not to exceed $2,500.00 and costs not to exceed
$100.00 for participation in the MMM Program. These fees and costs are in addition to
those fees and costs incurred in the representation of Debtor in the Chapter 13 case.
Debtor’s attorney shall perform the following services to receive such fees:
•
•

•
•
•
•
•
•
•
•

•

•
•

Prepare, file, and serve Motion for Referral to Mortgage Modification
Mediation Program (Form ND-MMM-100);
Prepare and file Notice of Lender Consent to Attend and Participate in
Mortgage Modification Mediation Program (Form ND-MMM-101) (if
necessary) and Notice of Third Party Consent to Attend and Participate in
Mortgage Modification Mediation Program (Form ND-MMM-102) (if
necessary).
Prepare and upload an Order Granting Motion for Referral to Mortgage
Modification Mediation Program (Form ND-MMM-103);
Prepare, file, and serve Notice of Entry of Order Granting Motion for Referral
to Mortgage Modification Mediation Program (Form ND-MMM-104) (if
necessary);
Use and complete the Document Preparation System;
Prepare all forms required for submission on the MMM Portal;
Submit all required documents and communication through the MMM Portal;
Communicate with Lender and the mediator in an attempt to promptly settle
or otherwise resolve the matter;
Attend all MMM Conferences and all related Court hearings;
Prepare, file, and serve Motion to Approve Trial Loan Modification
Agreement and Authorizing Trustee to Make Distributions Prior to
Confirmation to Lender (Form ND-MMM-106) and upload an Order Granting
Motion to Approve Trial Loan Modification Agreement and Authorizing
Trustee to Make Distributions Prior to Confirmation to Lender (Form NDMMM-107) (if a trial loan modification agreement is reached);
Prepare, file, and serve Motion to Approve Loan Modification Agreement
After Completion of Mortgage Modification Mediation Program (Form NDMMM-108) and upload an Order Granting Motion to Approve Loan
Modification Agreement After Completion of Mortgage Modification
Mediation Program (Form ND-MMM-109) (if a final loan modification
agreement is reached);
Review all modified loan documents (if necessary); and
Prepare and file all other pleadings required to promptly settle the matter.

Debtor’s attorney shall file an application for allowance of these additional fees
and costs and upload an appropriate order authorizing Trustee to pay these fees through
the Chapter 13 Plan upon completion of the MMM Program.

11
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1
2
3
4
5
6
UNITED STATES BANKRUPTCY COURT
7
NORTHERN DISTRICT OF CALIFORNIA
8
9

In re

Case No.
,

10

Chapter 13

Debtor.

11

MOTION FOR REFERRAL TO
MORTGAGE MODIFICATION
MEDIATION PROGRAM

12
13

(the “Debtor”) hereby submits this Motion for

14
15

Referral to Mortgage Modification Mediation Program (the “Motion”) and requests that the Court

16

enter an order referring the Debtor and

17

Mortgage Modification Mediation Program (“MMM Program”) based upon the following.
1.

18

(the “Lender”) to the

The Lender has voluntarily consented to participate in the MMM Program

19

in the above-captioned case, and herewith this Motion, the Debtor has filed a Notice Of Lender

20

Consent To Attend And Participate In The Mortgage Modification Mediation Program (Form

21

ND-MMM-101).

22

2.

23

The Debtor is an individual who has filed for relief under, or converted to,

Chapter 13 of the United States Bankruptcy Code on
3.

24

.

The Debtor requests entry into the MMM Program with respect to real

25

property located at

26

(the “Property”). The last four digits of the account number for the Lender’s loan secured by the

27

Property is

28

///
FORM ND-MMM-100

(the “Loan”).

1
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1

A.

The Property is: (select one)

2

the Debtor’s primary residence.

3

not the Debtor’s primary residence.
B.

4

The borrowers whom are obligated on the Loan are: (select one)

5

only the Debtor.

6

the Debtor and a non-filing co-borrower, co-obligor, or

7

third-party, and their name(s) are as follows:

8
9
.

10
C.

11

If applicable, the Debtor has filed with this Motion the Notice Of

12

Third-Party Consent To Attend And Participate In The Mortgage Modification Mediation

13

Program (Form ND-MMM-102), which is signed by each co-obligor, co-borrower, or third party

14

listed above.

15

4.

The Debtor intends to: (select all that apply)

16

modify the loan or mortgage on the Property.

17

surrender the Property to the Lender.

18

5.

Prior to filing this Motion, the Debtor’s information was submitted to and

19

processed through the court-approved online program that facilitates the preparation of the

20

Debtor’s loan modification package (the “Document Preparation Software”). The Debtor’s initial

21

loan modification forms have been generated and are ready for signature and submission. The

22

Debtor has also collected all of the required supporting documentation as required by the

23

Document Preparation Software (such documentation and forms shall be collectively referred to

24

herein as the “Debtor’s Prepared Package”) and the Debtor is prepared to submit the supporting

25

documentation and the modification forms. Further, the Debtor has paid the applicable Document

26

Preparation Software fee to the approved vendor.

27

6.

28

Prior to filing this Motion, the Debtor has determined that: (select one)
the Lender is registered with the approved Mortgage Modification

FORM ND-MMM-100
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1

Mediation Portal (the “MMM Portal”).

2

the Lender is not registered with the MMM Portal. The Debtor

3

requests that the Court require the Lender (and the Lender’s

4

California counsel, if applicable), within fourteen (14) days after

5

the entry of an order approving this Motion, to register with the

6

MMM Portal and provide to the vendor operating the MMM Portal

7

any forms or documents which the Lender may require to initiate a

8

review under the MMM Program. The MMM Portal vendor shall

9

post any such forms or documents to the Lender’s profile on the
MMM Portal.

10
11

7.

The Debtor requests that the Lender consider: (select all that apply)

12

a HAMP or other government sponsored loan modification.

13

a conventional loan modification.

14

a deed in lieu of foreclosure.

15

surrender options.

16

other:

17

8.

.

If the Debtor is requesting non-retention (surrender) options for the

18

Property, then the Debtor will submit all additional documents required for surrender of the

19

Property as provided for on the MMM Portal. Further, Debtor represents that the Property:

20

has not previously been listed for sale.

21

has previously been listed for sale.

22

9.

If the Debtor is represented by an attorney, the Debtor has remitted the

23

applicable mediator’s fee pursuant to the MMM Procedures to the Debtor’s attorney. The Debtor

24

understands and acknowledges that after the mediator is designated, the mediator’s fee is not

25

refundable for any reason at any time.

26

10.

If the Debtor is not represented by an attorney, the Debtor obtained a

27

money order or a cashier’s check to pay the required mediator’s fee pursuant to the MMM

28

Procedures, a true and correct copy of which is attached hereto as Exhibit A. The Debtor
FORM ND-MMM-100
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1

understands and acknowledges that after the mediator is designated, the mediator’s fee is not

2

refundable for any reason at any time.

3

11.

4

to act as the mediator in this case.

(the “Mediator”)

WHEREFORE, the Debtor requests that this Motion be granted and for such other and

5
6

The Debtor has selected

further relief as this Court deems proper.

7
8

Dated:

Respectfully submitted,

9
By:

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
FORM ND-MMM-100
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1
2
3
4
5
6
UNITED STATES BANKRUPTCY COURT
7
NORTHERN DISTRICT OF CALIFORNIA
8
9

In re

Case No.
,

10
Debtor.

11
12

Chapter 13
NOTICE OF LENDER CONSENT TO
ATTEND AND PARTICIPATE IN
MORTGAGE MODIFICATION
MEDIATION PROGRAM

13
14
(the “Lender”) consents to participate in the Mortgage

15
16

Modification Mediation Program (the “MMM Program”) with

(the

17

“Debtor”) in the above-captioned case. By this consent, the Lender hereby agrees as follows.

18

1.

To participate in the MMM Program and be subject to the MMM Procedures.

19

2.

To register with the Mortgage Modification Mediation Web Portal (“MMM

20

Portal”) located at www.dclmwp.com (if not already registered) within fourteen (14) days from

21

the date of filing this notice, and to provide to the MMM Portal vendor the Lender’s initial lost

22

mitigation package which specifies the forms and documentation required to initiate a review of

23

the Debtor’s request for loss mitigation options (the “Lender’s Initial Package”).

24
25
26

3.

To communicate with the Debtor or the Debtor’s attorney (if represented by

counsel) through the MMM Portal as required by the MMM Procedures.
4.

To designate its single point of contact and its California legal counsel (if any) on

27

the MMM Portal, if such persons have not already been designated, within seven (7) days after

28

receiving the Debtor’s information through the MMM Portal.
FORM ND-MMM-101
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1

5.

That the Lender’s single point of contact and its California legal counsel (if any)

2

will have the requisite authority (within the investor’s guidelines) to settle any and all issues that

3

may arise during the MMM Conferences.

4
5

6.

will attend and continuously participate in all MMM Conferences in this case.

6
7

7.

8.

To pay half of the mediator’s fee directly to the mediator in the event that the

MMM Program extends beyond two (2) one-hour sessions.
9.

10
11

To pay the non-refundable fee pursuant to the MMM Procedures directly to the

mediator within seven (7) days of designation of the mediator.

8
9

That the Lender’s single point of contact and its California legal counsel (if any)

To promptly prepare and execute all necessary documents to effectuate any

agreement reached during the MMM Conferences, to the extent that a settlement is agreed upon.

12
13

Dated:

Respectfully submitted,

14
By:

15
16
17
18
19
20
21
22
23
24
25
26
27
28
FORM ND-MMM-101
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1
2
3
4
5
6
UNITED STATES BANKRUPTCY COURT
7
NORTHERN DISTRICT OF CALIFORNIA
8
9

In re

Case No.
,

10
Debtor.

11

Chapter 13
NOTICE OF THIRD-PARTY CONSENT
TO ATTEND AND PARTICIPATE IN
MORTGAGE MODIFICATION
MEDIATION PROGRAM

12
13
14

(the “Third Party”) consents to participate in the

15
16

Mortgage Modification Mediation Program (the “MMM Program”) with

17

(the “Debtor”) and

18

By this consent, the Third Party hereby asserts as follows.

(the “Lender”) in the above-captioned case.

19

1.

I am not a debtor in the above-captioned case.

20

2.

I am: (select all that apply)

21

the Debtor’s non-filing spouse.
a co-obligor on the promissory note.
a co-borrower on the mortgage.
other / third-party:

22

.

23
24
25
26
27
28

3.

Although not required to do so, I am willing to enter into a binding settlement

agreement with the Debtor and the Lender.
4.

Upon request from the Debtor and/or the Debtor’s attorney, I am willing to

promptly provide all necessary and required documents for the MMM Program.
5.

To the extent that the Debtor is represented by an attorney in the above-captioned

FORM ND-MMM-102
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1

case, I have not entered into any agreement with the Debtor’s attorney for legal representation

2

and I acknowledge that I am not represented by the Debtor’s attorney for purposes of the MMM

3

Program or any matter related thereto.

4

6.

I understand and acknowledge that I am entitled to retain my own attorney to

5

represent me in the MMM Program or any matter related thereto, and I further understand and

6

acknowledge that neither the Court nor the MMM Program will provide me with an attorney.

7

7.

I understand and acknowledge that all communications and information exchanged

8

during the MMM Program shall be deemed confidential and shall not be disclosed, except as

9

otherwise provided in the MMM Procedures.

10
11
12
13

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.
Executed at

,

on this

day of ______, 20

.

14
15
Signature

16
17
18
19
20
21
22
23
24
25
26
27
28
FORM ND-MMM-102
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1
2
3
4
5
6
UNITED STATES BANKRUPTCY COURT
7
NORTHERN DISTRICT OF CALIFORNIA
8
9

In re

Case No.
,

10

Chapter 13

Debtor.

11

ORDER GRANTING MOTION FOR
REFERRAL TO MORTGAGE
MODIFICATION MEDIATION PROGRAM

12
13
14

On

,

filed a Motion For

15

Referral To Mortgage Modification Mediation Program [Dkt. No.

16

due consideration, and for good cause shown, the Court hereby orders as follows:

17

1.

18

2.

] (the “Motion”). Upon

The Motion is granted.
(the “Debtor”) and

19

(the “Lender”) are required to participate in the Mortgage Modification Mediation Program (the

20

“MMM Program”) in good faith.

21
22
23

3.

(the “Mediator”) is designated to serve as the MMM

Program mediator in this case.
4.

The current procedures and deadlines set forth in the Mortgage Modification

24

Mediation Program Procedures (the “MMM Procedures”) attached hereto as Exhibit A are

25

incorporated into this Order.

26
27

5.

The automatic stay provided for under 11 U.S.C. § 362(a) shall be modified to the

extent necessary to facilitate the MMM Program pursuant to this Order.
*** END OF ORDER ***
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1

EXHIBIT A

2
3

[Attach a copy of the current version of the Mortgage Modification Mediation Program
Procedures available on the Court’s website (http://www.canb.uscourts.gov)].

4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
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24
25
26
27
28
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1

Court Service List

2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
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21
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23
24
25
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1
2
3
4
5
6
UNITED STATES BANKRUPTCY COURT
7
NORTHERN DISTRICT OF CALIFORNIA
8
9

In re

Case No.
,

10

Chapter 13

Debtor.

11

NOTICE OF ENTRY OF ORDER
GRANTING MOTION FOR REFERRAL
TO MORTGAGE MODIFICATION
MEDIATION PROGRAM

12
13
14
15
16

TO:
(THE “LENDER”), THE CHAPTER 13
TRUSTEE, THE UNITED STATES TRUSTEE, ALL PARTIES-IN-INTEREST, AND
THEIR RESPECTIVE COUNSEL:

17
PLEASE TAKE NOTICE that on

18

, 20

, the Court

19

entered an Order Granting Motion For Referral To Mortgage Modification Mediation Program

20

(the “MMM Order”) [Dkt. No.

21

hereto as Exhibit A.

] in the above-captioned case, a copy of which is attached

PLEASE TAKE FURTHER NOTICE that the Mortgage Modification Mediation

22
23

Program Procedures adopted by the Court shall govern the mediation process, a copy of which is

24

attached hereto as Exhibit B.
PLEASE TAKE FURTHER NOTICE that the Lender has fourteen (14) days from the

25
26

date

27

reconsideration of the MMM Order. Such motion shall be filed with the Clerk of the United

28

States Bankruptcy Court and served upon counsel for the Debtor.
FORM ND-MMM-104

(the “Debtor”) served this notice to file a motion for

1
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1

PLEASE TAKE FURTHER NOTICE that the Debtor has selected
(the “Mediator”) to act as the mediator in this case. The Lender has fourteen (14)

2
3

days from the date the Debtor served this notice to file an objection to the Mediator selected in

4

this case. Such objection shall be made by completing Local Mortgage Modification Mediation

5

Form ND-MMM-105, a copy of which is attached hereto as Exhibit C, and shall be filed with the

6

Clerk of the United States Bankruptcy Court and served upon counsel for the Debtor.

7

PLEASE TAKE FURTHER NOTICE that failure to file timely a motion for

8

reconsideration of the MMM Order shall be deemed as consent to participate in the Mortgage

9

Modification Mediation Program, and that failure to file timely an objection to the Mediator shall

10

be deemed as a waiver of your right to challenge the Mediator selected by the Debtor.

11
12

Dated:

13
14

By:

15
16
17
18
19
20
21
22
23
24
25
26
27
28
FORM ND-MMM-104
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1

EXHIBIT A

2
3

[Attach a copy of the Order Granting Motion For Referral To Mortgage Modification Mediation
(Form ND-MMM-103) entered by the Court in this matter].

4
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6
7
8
9
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1

EXHIBIT B

2
3

[Attach a copy of the current version of the Mortgage Modification Mediation Program
Procedures available on the Court’s website (http://www.canb.uscourts.gov)].

4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
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1

EXHIBIT C

2
3
4

[Attach a copy of the current version of Objection to Selection of Mortgage Modification
Mediator (Form ND-MMM-105) available on the Court’s website
(http://www.canb.uscourts.gov)].

5
6
7
8
9
10
11
12
13
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16
17
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19
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21
22
23
24
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27
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1
2
3
4
5
6
UNITED STATES BANKRUPTCY COURT
7
NORTHERN DISTRICT OF CALIFORNIA
8
9

In re

Case No.
,

10

Chapter 13

Debtor.

11

OBJECTION TO SELECTION OF
MORTGAGE MODIFICATION
MEDIATION PROGRAM MEDIATOR

12
13
On

14

,

(the “Debtor”) filed a Motion For

15

Referral To Mortgage Modification Mediation Program [Dkt. No.

] (the “Motion”) and

16

requests that the Court enter an order referring the Debtor and

17

(the “Lender”) to the Mortgage Modification Mediation Program (the “MMM Program”).
In the Motion, the Debtor has proposed that

18

(the “Proposed

19

Mediator”) should be designated as the MMM Program mediator in this case. The Lender does

20

not object to this case being referred to the MMM Program, however the Lender does object to

21

the Proposed Mediator being designated as the MMM Program mediator in this case.
WHEREFORE, pursuant to the MMM Program Procedures, the Lender requests that the

22
23

Clerk of the Court randomly select a mediator for this case from the Register of Mediators.

24
25

Dated:

Respectfully submitted,

26
By:

27
28
FORM ND-MMM-105

1

OBJECTION TO SELECTION OF MORTGAGE MODIFICATION MEDIATION PROGRAM MEDIATOR
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1
2
3
4
5
6
UNITED STATES BANKRUPTCY COURT
7
NORTHERN DISTRICT OF CALIFORNIA
8
9

In re

Case No.
,

10
Debtor.

11

Chapter 13
MOTION TO APPROVE TRIAL LOAN
MODIFICATION AGREEMENT AND
AUTHORIZING TRUSTEE TO MAKE
DISTRIBUTIONS PRIOR TO
CONFIRMATION TO LENDER

12
13
14

(the “Debtor”) hereby moves (the “Motion”) the

15
16

Court for entry of an order approving a trial loan modification agreement entered into with
(the “Lender”) and authorizing the Chapter 13 Trustee (the

17
18
19

“Trustee”) to make distributions to the Lender prior to confirmation based upon the following.
1.

On

, the Court referred the above-captioned case to the

20

Mortgage Modification Mediation Program (the “MMM Program”) [Dkt. No.

21

real property located at

22

2.

On

] with respect to
.

, a MMM Conference was conducted whereby the

23

Debtor and the Lender agreed to a trial loan modification agreement (the “Trial Agreement”), a

24

true and correct copy of which is attached hereto as Exhibit A.

25
26

3.

In order to facilitate payments required by the Trial Agreement, the parties request

that the Trustee be authorized to distribute payments prior to confirmation as follows:
A.

27
28

be in the amount of $

Monthly Payments. The Debtor’s trial payments to the Lender shall
per month, which includes principal, interest, and escrow

1
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1

amounts for property taxes and insurance. The effective interest rate for the trial payments shall

2

be

3

and continue through

% per annum. The trial payments shall commence on
, 20
B.

4

, 20

.

Lump Sum Payment. The Debtor has made payments to the

5

Trustee sufficient to satisfy the Lender’s requirements for

6

amount of $

7

property taxes and insurance. The effective interest rate for the trial payments shall be

8

per annum. This single lump sum payment shall be disbursed immediately.
4.

9

trial payments in the aggregate

, which includes principal, interest, and escrow amounts for

The Trustee shall make the payment(s) specified in Paragraph (3) above payable to
and mailed to

10

. The last four

11
12

%

digits of the account number or the other unique identifier for these trial payments is
5.

13

On

.

, the Debtor filed a Chapter 13 Plan which

14

includes the Required Chapter 13 Plan Language specified in Section 11(C) of the MMM

15

Procedures [Dkt. No.

].

16
17
18

WHEREFORE, the Debtor requests that the Court enter an order approving the Motion
and for such other and further relief as the Court deems just and proper.

19
20

Dated:

Respectfully submitted,

21
22

By:

23
24
25
26
27
28
2
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1
2
3
4
5
6
UNITED STATES BANKRUPTCY COURT
7
NORTHERN DISTRICT OF CALIFORNIA
8
9

In re

Case No.
,

10

Chapter 13

Debtor.

11

ORDER GRANTING MOTION TO
APPROVE TRIAL LOAN MODIFICATION
AGREEMENT AND AUTHORIZING
TRUSTEE TO MAKE DISTRIBUTIONS
PRIOR TO CONFIRMATION

12
13
14
15

On

,

(the “Debtor”) filed a Motion

16

to Approve Trial Loan Modification Agreement and Authorizing Trustee to Make Distributions

17

Prior to Confirmation [Dkt. No.

18

agreement entered into with

19

as Exhibit A to the Motion (the “Trial Agreement”). Upon due consideration, and for good cause

20

shown, the Court hereby orders as follows:

] (the “Motion”) seeking approval of a trial loan modification
(the “Lender”), which was attached

21

1.

The Motion is granted.

22

2.

The Trial Agreement is approved and the Debtor is authorized to enter into the

23

Trial Agreement.

24

3.

25

The Debtor and the Lender are authorized to execute any and all documents

necessary to effectuate and implement the terms of the Trial Agreement.

26

4.

The terms of the Trial Agreement are incorporated into this Order.

27

5.

Pursuant to the Debtor’s Chapter 13 Plan [Dkt. No.

28

], the Trustee is authorized

to make distributions to the Lender prior to confirmation as follows:
1
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1

A.

Monthly Payments. The Debtor’s trial payments to the Lender shall

2

be in the amount of $

per month, which includes principal, interest, and escrow

3

amounts for property taxes and insurance. The effective interest rate for the trial payments shall

4

be

5

and continue through

% per annum. The trial payments shall commence on
, 20
B.

6

.

Lump Sum Payment. The Debtor has made payments to the

7

Trustee sufficient to satisfy the Lender’s requirements for

8

amount of $

9

property taxes and insurance. The effective interest rate for the trial payments shall be

10
11
12

, 20

trial payments in the aggregate

, which includes principal, interest, and escrow amounts for
%

per annum. This single lump sum payment shall be disbursed immediately.
6.

The Trustee shall make the payment(s) specified in Paragraph (5) of this Order

payable to

and mailed to
.

13
14

The last four digits of the account number or the other unique identifier for the trial payment(s) is
.

15
16

7.

Within twenty eight (28) days after the date the Trustee makes the final payment to

17

the Lender as required by the Trial Agreement, the Lender shall provide the Debtor with a final

18

loan modification agreement.

19

8.

The Court shall retain jurisdiction with respect to all matters arising from or

20

related to the implementation of this Order, including but not limited to, interpretation and

21

enforcement of the Trial Agreement.

22

*** END OF ORDER ***

23
24

APPROVED AS TO FORM AND CONTENT

25
26
27
28

Dated:
Signature
By:
Its:
2
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1

Court Service List

2
3
4
5
6
7
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1
2
3
4
5
6
UNITED STATES BANKRUPTCY COURT
7
NORTHERN DISTRICT OF CALIFORNIA
8
9

In re

Case No.
,

10
11

Chapter 13

Debtor.

MOTION TO APPROVE LOAN
MODIFICATION AGREEMENT AFTER
COMPLETION OF MORTGAGE
MODIFICATION MEDIATION PROGRAM

12
13
14

(the “Debtor”) hereby moves (the “Motion”) the

15
16

Court for entry of an order approving a loan modification agreement entered into with

17

(the “Lender”) based upon the following.

18
19
20

1.

On

, the Court referred the above-captioned case

to the Mortgage Modification Mediation Program (the “MMM Program”) [Dkt. No.
2.

On

].

, the Debtor filed a Chapter 13 Plan

21

which includes the Required Chapter 13 Plan Language specified in Section 11(C) of the

22

Mortgage Modification Mediation Program Procedures [Dkt. No.

23

3.

On

].

, the Debtor and the Lender agreed to a final

24

loan modification agreement (the “Final Agreement”), a true and correct copy of which is

25

attached hereto as Exhibit A. The essential terms of the Final Agreement are summarized below:

26
27
28

ORIGINAL LOAN

MODIFIED LOAN

Principal Balance
Interest Rate
Interest Type
1
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1

Maturity Date
Principal and Interest
Amount
Total Payments (including
escrow, if applicable)

2
3

Incorporates Pre-Petition
Arrears? (Yes or No)
Incorporates Post-Petition
Arrears? (Yes or No)

4
5
6

4.

On

, the Court entered an Order Granting

7

Motion to Approve Trial Loan Modification Agreement and Authorizing Trustee to Make

8

Distributions Prior to Confirmation [Dkt. No.

9

facilitate payments required by the Final Agreement, the parties request that the Trustee be

10

] (the “Trial Modification Order”). In order to

authorized to distribute payments prior to confirmation as follows:

11

A.

As specified in the Trial Modification Order.

12

B.

The Debtor’s new mortgage payment to the Lender shall be in the

13

amount of $

14

for property taxes and insurance. The effective interest rate for the mortgage payments shall be

15

per month, which includes principal, interest, and escrow amounts

% per annum. The payments shall commence on

16

continue through

, 20

17

payable to

and mailed to
. The last four

digits of the account number or the other unique identifier for these trial payments is

20
21

5.

.

The Debtor asserts that the Agreement is reasonable and in the best

interests of the estate and its creditors.

22
23

and

. The Trustee shall make these payments

18
19

, 20

WHEREFORE, the Debtor requests that the Court enter an order granting the Motion and
for such other and further relief as the Court deems just and proper.

24
25

Dated:

Respectfully submitted,

26
27

By:

28
2
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1
2
3
4
5
6
UNITED STATES BANKRUPTCY COURT
7
NORTHERN DISTRICT OF CALIFORNIA
8
9

In re

Case No.
,

10

Chapter 13

Debtor.

11

ORDER GRANTING MOTION TO
APPROVE LOAN MODIFICATION
AGREEMENT AFTER COMPLETION OF
MORTGAGE MODIFICATION
MEDIATION PROGRAM

12
13
14
On

15

,

(the “Debtor”) filed a Motion

16

to Approve Loan Modification Agreement After Completion of Mortgage Modification

17

Mediation Program [Dkt. No.

18

with

19

(the “Final Agreement”). Upon due consideration, and for good cause shown, the Court hereby

20

orders as follows:

21

1.

The Motion is granted.

22

2.

The Final Agreement is approved and the Debtor is authorized to enter into the

23

Final Agreement.

24

3.

25

] (the “Motion”) seeking approval of the agreement entered into
(the “Lender”), which was attached as Exhibit A to the Motion

The Debtor and the Lender are authorized to execute any and all documents

necessary to effectuate and implement the terms of the Final Agreement.

26

4.

The terms of the Final Agreement are incorporated into this Order.

27

5.

Pursuant to the Debtor’s Chapter 13 Plan [Dkt. No.

28

], the Trustee is authorized

to make distributions to the Lender prior to confirmation as follows:
1
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1

A.

As previously specified in the Order Granting Motion to Approve

2

Trial Loan Modification Agreement and Authorizing Trustee to Make Distributions Prior to

3

Confirmation [Dkt. No.
B.

4

].
The Debtor’s new mortgage payment to the Lender shall be in the

5

amount of $

per month, which includes principal, interest, and escrow amounts

6

for property taxes and insurance. The effective interest rate for these payments shall be

7

annum. The payments shall commence on

8

, 20

9

and mailed to

12

and continue through

. The Trustee shall make these payments payable to

. The last four digits of the

10
11

, 20

account number or the other unique identifier for these trial payments is
6.

.

The Court shall retain jurisdiction with respect to all matters arising from or

13

related to the implementation of this Order, including but not limited to, interpretation and

14

enforcement of the Final Agreement.

15

% per

*** END OF ORDER ***

16
17
18
19
20
21
22
23
24
25
26
27
28
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1

Court Service List

2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
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20
21
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23
24
25
26
27
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1
2
3
4
5
6
UNITED STATES BANKRUPTCY COURT
7
NORTHERN DISTRICT OF CALIFORNIA
8
9
10

In re
VERIFICATION OF
QUALIFICATIONS TO ACT AS
MEADIATOR IN THE MORTGAGE
MODIFICATION MEDIATION
PROGRAM

MORTGAGE MODIFICATION MEDIATION
PROGRAM.

11
12
13

I,

14

1.

, hereby declare as follows:
I am seeking to be included on the Register of Mediators maintained by the Clerk

15

of the Court for purposes of the Mortgage Modification Mediation Program (the “MMM

16

Program”). I have personal knowledge of the following and could testify competently thereto if

17

called upon to do so.

18

2.

In accordance with General Order 29, I verify that I am qualified to serve as a

19

mediator for a period of three (3) years, after which I must reapply, based upon the following

20

qualification (select one):

21

I am an active and licensed member of the State Bar of California and
admitted to practice law in a state court or federal court within California
for at least the past five (5) years;
I am a retired California state court or federal court judge; or
I am an active and licensed member of the State Bar of Florida and an
approved member on the Register of Mediators with the Clerk of the Court
for the United States Bankruptcy Court, District of Florida (all divisions)
accepting MMM Assignments, and I will accept MMM Assignments for a
period limited to one (1) year commencing August 1, 2015 and ending July
31, 2016.

22
23
24
25
26
27
28

3.

I have never been disbarred or suspended from practice before any court,

department, bureau or commission of any state or the United States, and I have never received a
FORM ND-MMM-200
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1

reprimand or been subject to other disciplinary action from any such court, department, bureau or

2

commission, except as follows:

3
.

4
5
6

4.

I have never been denied admission to the State Bar of California, except as

follows:

7
.

8
9

5.

I am a member in good standing of the following Bar Associations:
.

10
11
12
13
14

6.

I agree to accept the current compensation rate established by the United States

Bankruptcy Court for the Northern District of California.
7.

I am familiar with and will comply with all notice and reporting requirements as

implemented in General Order 29 through the MMM Procedures.

15

8.

16

me as a mediator.

17

9.

18

I will promptly disclose to the Court any bias or prejudice which may disqualify

I will accept referrals for cases filed in the Northern District of California in the

Oakland, San Francisco, Santa Rosa, and San Jose Divisions.

19
20
21
22

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.
Executed at

,

on this

day of ______, 20

.

23
24
Signature

25
26
27
28
FORM ND-MMM-200
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1
2
3
4
5
6
UNITED STATES BANKRUPTCY COURT
7
NORTHERN DISTRICT OF CALIFORNIA
8
9

In re

Case No.
,

10
11

Debtor.

Chapter 13
FINAL REPORT OF MORTGAGE
MODIFICATION MEDIATION PROGRAM
MEDIATOR

12
13

, the Court-appointed Mortgage Modification Mediation

14
15

Program (the “MMM Program”) mediator (the “Mediator”) in the above-captioned case, hereby

16

reports as follows:

17
18

1.

On

, the final MMM Conference was conducted

and the parties:
Reached a trial loan modification agreement.
Reached a final loan modification agreement.
Failed to reach an agreement.
Other (specify):

19
20
21
22

The following persons were in attendance at the MMM Conference:
Debtor:
Debtor’s Attorney:
Co-Debtor / Co-Borrower:
Debtor’s Attorney:
Lender’s Representative:
Other:

23
24
25
26
27
28

2.

The final MMM Conference was scheduled for

,

but the conference was not conducted for the following reason(s) (select all that apply):
FORM ND-MMM-201

1
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1

The parties settled prior to the conference.
The above-captioned case was dismissed.
The Debtor failed to attend.
The Debtor’s attorney failed to attend.
The Lender’s representative failed to attend.
The Lender’s attorney failed to attend.
Other:

2
3
4

.

5
3.

6

The Debtor’s attorney fully performed all services required by the

7

Mortgage Modification Program Procedures and participated in all MMM Conferences, and the

8

failure of the parties to reach an agreement in this matter was no fault of the Debtor’s attorney.
4.

9

The Mediator further reports:

10
11
12
13
14
.

15
16
17

Dated:

Respectfully submitted,

18
By:

19
20
21
22
23
24
25
26
27
28
FORM ND-MMM-201

2

FINAL REPORT OF MORTGAGE MODIFICATION MEDIATION PROGRAM MEDIATOR

VERSION 1.00 (August 1, 2015)

101

CHAPTER 13 MORTGAGE MODIFICATION MEDIATION PROGRAM (MMM)
The Chapter 13 Mortgage Modification Mediation Program (MMM) is a program in the U.S. Bankruptcy Court for
the Eastern District of Wisconsin to help qualified Chapter 13 debtors keep their homes. MMM is designed for
Chapter 13 debtors who cannot afford their current mortgage payment, but have steady income to pay a
modified mortgage payment. MMM sets up an informal meeting between the debtor and the lender conducted
by a neutral mediator who acts as a discussion facilitator. The mediator cannot force a lender to modify a
mortgage, but can help the debtor and the lender reach an agreement. MMM is a way for the debtor and
lender to discuss whether modifying the mortgage is possible.
MMM is a voluntary program, and MMM has the support of the Bankruptcy Court. The Judges encourage
qualified Chapter 13 debtors and lenders to try the program. MMM has been designed with protections for
debtors and lenders alike.
To start the process, the debtor files a Motion to Participate in MMM and serves a copy on the lender. The
lender has 30 days to respond to the Motion. The Motion states the requirements to qualify for MMM,
including:


Debtor has regular income and is the owner occupant of a residential property used as debtor’s primary
residence (investment properties do not qualify).



Debtor has a mortgage balance of less than $729,750, and the mortgage payment is not affordable due
to financial hardship.



Debtor will make monthly post-petition mortgage payments of 31% of debtor’s gross monthly income or
75% of the Debtor’s current mortgage payment, whichever is less, starting the next monthly scheduled
due date (plus any grace period) after the Motion is filed.



Debtor must have filed complete bankruptcy schedules, and must provide lender with required
documents and forms via the DMM Loss Mitigation Portal. The Portal is required for all Motions filed on
or after June 15, 2012. To register for the Portal, go to www.dclmwp.com.



Debtor must pay a mediation fee of $200 to the mediator and attend the mediation session. Debtor
must pay $25 to use the DMM Loss Mitigation Portal. These fees are not refundable under any
circumstances. The mediation is to be completed within 60 days of the appointment of the mediator.



If MMM is successful and the mortgage is modified, the debtor agrees not to voluntarily dismiss the
Chapter 13 bankruptcy for 9 months, to enable the debtor to establish a track record of paying the
modified mortgage payments.



If MMM is not successful, the debtor agrees that either the automatic stay will be lifted or the debtor
will promptly propose an amended Chapter 13 plan to pay the original mortgage.

Mortgage lenders participating in MMM will also pay $200 to the mediator, and will upload their document
requests and review documents and forms using the DMM Loss Mitigation Portal. Lenders who are willing to
participate in the program, but are not yet set up to use the Portal may participate by special permission of the
Judge. Lenders are encouraged to use the Portal as it is the most cost-effective way for the Debtor to provide
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the required documents. By consenting to MMM, the lender agrees to appoint a representative with knowledge
of the lender’s loss mitigation programs and either settlement authority or access to an underwriter with
settlement authority. This representative will participate in the mediation sessions by telephone or video
conference. The lender also agrees to act promptly and in good faith to consider the Debtor’s mortgage loan for
modification. If the MMM is successful, the lender will promptly prepare the necessary documents, and, if
requested, the Court will approve any modification agreed upon by the debtor and lender.
By participating in MMM, the lender and debtor agree to entry of a Mortgage Modification Mediation Order.
This is only a summary. Debtors and lenders are encouraged to read the terms of the Motion, Consent and
Order to familiarize themselves with the terms of the program.
Questions about MMM can be directed to Mr. Sean McDermott in the office of the Clerk, U.S. Bankruptcy Court
at 414-297-3291. Questions about the DMM Portal can be directed to 1-800-481-1013 or email at
support@defaultmitigation.com.
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DRAFT COMPROMISE RULE 3015(c)
RULE 3015(c). Plans for Use in Chapter 13 Bankruptcy Cases.
(i)
FORM OF CHAPTER 13 PLAN. Each District may mandate the use of a chapter 13
plan that conforms with this Rule (a “Conforming Plan”). If a District does not mandate the use
of a single Conforming Plan, then only Official Form 113 may be utilized to propose a chapter
13 plan. Provisions not otherwise included in the Conforming Plan or in Official Form 113 or
that deviate from the Conforming Plan or Official Form 113 are effective only if they are
included in a section designated for nonstandard provisions and are also identified in accordance
with any other requirements of the Conforming Plan or Official Form 113.
(ii)
REQUIREMENTS FOR A LOCAL RULE ADOPTING A CONFORMING PLAN.
A Conforming Plan must be adopted pursuant to a local rule or Order that:
1.
Requires that the Conforming Plan must be used for all proposed chapter 13 plans
in the District.
2.

Prohibits alteration of the Conforming Plan.

3.
Mandates that all non-standard provisions be contained only in the final paragraph
of the Conforming Plan in a paragraph labeled “Non Standard Provisions.”
4.
Mandates that each proposed Conforming Plan contain a certification by the
debtors and their lawyer that no changes had been made to the Conforming Plan (other
than the possible inclusion of Non Standard Provisions in the final paragraph of the
Conforming Plan) and that the Debtor does not seek confirmation of any provision that
has been deemed not to be effective under these Rules.
5.

Is available as part of Local Rule 3015 or is posted on the Court’s website.

(iii) CONSPICUOUS LABELING. Each paragraph of a Conforming Plan must be labeled,
in bold, with a title setting for the general subject matter of the paragraph. Examples are
"Payments Made to Chapter 13 Trustee", "Treatment of Secured Claims", "Executory
Contracts", etc.
(iv)
PROCEDURE FOR ADOPTING A CONFORMING PLAN. A District electing to
adopt a Conforming Plan must do so only after public notice and opportunity for public
comment. If a District determines that exigent circumstances require an amendment to the
Conforming Plan without full notice and opportunity for public comment, the amendment must
be subject to reconsideration following notice and opportunity for public comment.
(v)
REQUIREMENT OF INFORMATIONAL STATEMENT.
Each debtor who
proposes a plan (whether the plan is a Conforming Plan or a plan on Official Form 113) must
include an Informational Statement. The Informational Statement must be contained in a cover
page or at the beginning of the proposed plan. The Informational Statement must indicate
whether the Plan:
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1.

Contains any Non Standard provisions.

2.
Limits the amount of any secured claim based on a valuation of the collateral for
the claim.
3.

Avoids any security interest or lien.

4.
Cures defaults and/or maintains payments on a claim that is secured by property
that is the Debtor’s principal residence.
5.

Provides for the treatment of a Domestic Support Obligation.

6.
Provides for a treatment of the type described in the final paragraph of § 1325(a)
of the Bankruptcy Code.
The Informational Statement must substantially conform to Official Form 113A.
(vi)
PROPERTY THAT IS SURRENDERED UNDER A CONFIRMED PLAN. If a
confirmed plan provides for the surrender of property, the stays arising under § 362 and § 1301
of the Bankruptcy Code terminate with respect to the surrendered property on the effective date
of the plan without the requirement of any further order. The termination of the stays does not
authorize actions to impose personal liability or to collect the debt from any property that is not
surrendered. A plan that provides for the surrender of property will constitute a request by the
Debtor for relief from the co-debtor stay to the extent provided in this subsection.
(vii) DETERMINING AMOUNTS OF CLAIMS AND AMOUNTS OF MONTHLY
MORTGAGE PAYMENTS. Subject to Rule 3015(g), a provision in a confirmed plan that
purports to reduce the aggregate amount of a claim is ineffective. A provision in a plan that
purports to alter the amount of a contractual mortgage payment on a claim secured only by a
security interest in real property that is the debtor’s principal residence is ineffective unless (i)
the claim is of the type described in § 1322(c)(2) of the Bankruptcy Code; (ii) the holder of the
claim has agreed in writing to the alteration; or (iii) the alteration is subject to the approval of the
holder of the claim.
(viii) DETERMINING WHETHER TO AVOID A LIEN. A Conforming Plan may include
a provision that provides for the avoidance of a lien in a manner consistent with these Rules. A
Conforming Plan is not required to include such a provision.
(ix)
DETERMINING VALUE OF COLLATERAL. A Conforming Plan may include a
provision that values collateral. A Conforming Plan is not required to include such a provision.
(x)
DISTRICT OPTION. Notwithstanding Rule 3015(c)(ii)(1), a District that has mandated
the use of a Conforming Plan may (i) require a debtor to file only the Conforming Plan; or (ii)
allow a debtor to file either the Conforming Plan or Official Form 113.
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OFFICIAL FORM 113A
INFORMATIONAL STATEMENT TO BE INCLUDED
AT BEGINNING OF EVERY CHAPTER 13 PLAN
Answer “Yes” or “No” for each statement:

No

This Plan contains non-standard provisions in [identify part/paragraph/
section number].

Yes

No

This Plan limits the amount of secured claims in [identify part/paragraph/
section number] based on a valuation of the collateral for the claim.

Yes

No

Yes

No

This Plan cures or maintains a loan secured by the Debtor’s principal
residence in [identify part/paragraph/section number].

Yes

No

This Plan provides for the treatment of a Domestic Support Obligation in
[identify part/paragraph/section number].

Yes

No

Yes

This Plan avoids a security interest or lien in [identify part/paragraph/
section number].

This plan includes a claim that was either: (1) incurred within 910 days
before the petition date and secured by a purchase money security interest
in a motor vehicle acquired for the personal use of the debtor(s); or (2)
incurred within 1 year of the petition date and secured by a purchase
money security interest in any other thing of value.

.
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RULE 3002(c)
(c) TIME FOR FILING. In a voluntary chapter 7 case, chapter 12 case or chapter 13
case, a proof of claim is timely filed if it is filed not later than 70 days after the order for relief or
the date of the order of conversion to a case under chapter 12 or chapter 13. In an involuntary
chapter 7 case, a proof of claim is timely filed if it is filed not later than 90 days after the order
for relief is entered. But in all cases, the following exceptions apply:
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NCBJ OUTLINE: ISSUES WITH PROOF OF CLAIMS and RULE 3002.1 NOTICES
Proof of Claim Issues:
1. Problems with Proofs of Claim:
a. No Claim Filed by Bar Date: When a claim is not timely filed it creates a
speculative situation which in turn raises accuracy issues in accurately
formulating a plan and associated payments.
b. Escrow Issues: When escrows are not properly listed mathematical
computational errors occur.
c. Insufficient Documentation: Notes and security instruments are often not
attached.
Rule 3002.1 Issues:
1. Incorrect application: Rule is currently being applied to rental properties however it is
supposed to only apply to homestead properties. However, Debtors do need to know
when there are changes to their non-homestead mortgage payments.
2. Notices are not being filed timely: Notices are not being filed timely by creditors
(outside 180 days).
3. Escrow Issue: When a change is to happen proper notice should be given to all
applicable parties.
4. Cramdown Problems: Creditors are filing notices based upon original contractual
amount instead of the cramdown amount. This creates ambiguity with Chapter 13
Trustee on how they should react to a payment change if in a conduit district. On the
flipside what if debtor doesn’t complete the plan?
5. Trustee Not Always Filing Notice to Cure: The rule calls for the trustee to file the notice
and if they do not then debtors counsel can do this.
6. Model PCN Form: The model PCN form appears to contemplate that it will be filed when
a loan modification agreement effects a change in the debtor’s monthly payment
amount. However, procedural delays in executing and approving loan modifications
often make it difficult, if not impossible, to comply with Rule 3002.1’s requirement that
the PCN be filed at least 21 days before the effective date of the payment change. Some
Courts abate all changes to payments if formal loss mitigation program is in place.
Issues Applicable to Creditors
1. Clarification on Whether Rule Applies Once Relief of Stay Has Been Given? Should Rule

3002.1 continue to apply after relief from stay has been granted to foreclose on the
property? Given that debtors and trustees will generally cease making payments on a
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mortgage loan once relief from stay to foreclose has been granted, there would appear
to be no practical need for a creditor to continue to file any PCNs, because the claim is
no longer provided for under Section 1322(b)(5) of the Bankruptcy Code. This rationale
is similar to where a debtor has surrendered the property as part of the bankruptcy.
2. Do you think 1322(b)(5) should be removed? Because of conflicting interpretations,
should reference to Section 1322(b)(5) be removed from section (a) of rule 3002.1.
3. Difficulty in Calculating Timely Payment Amounts for Daily Simple Interest (DSI)
Accounts and Home Equity Lines of Credit (HELOCs) and Burden of Filing Notices for
Frequent Payment Changes: Creditors have struggled with how to timely notify courts
where payment changes arise from the computation of interest on a daily simple basis.
Rule 3002.1 makes no exceptions for DSI accounts or HELOCs, where often monthly
payment amounts vary month-to-month depending on a number of factors, such as the
day of the month in which the debtor made his most recent payment and the amount of
that payment. For this reason, creditors often are unable to calculate the payment
change amount on DSI accounts at least 21 days before the effective date of the change.
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