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I. Introduction

The COVID-19 pandemic that hit the United States in 2020 impacted virtually every aspect
of life as we know it.  Tens of millions of Americans were infected and, as of this writing, over 
600,000 Americans have lost their lives to COVID-related illness.  Schools, businesses, and 
governmental agencies closed to in-person interaction as a virus with an average diameter of 100 
nanometers fundamentally altered life as we know it for billions of people. 

But even as the Nation reeled from the onslaught, Americans demonstrated once again their 
remarkable resiliency and ingenuity.  Schools and courts quickly adapted to video-conferencing 
technology to safely continue operations.  Masks stopped or slowed transmission and, along with 
social distancing, allowed many businesses to resume some operations.  And scientists developed 
vaccines in record time, allowing us all to glimpse the beginning of the end. 

The economic implications of the pandemic are undeniable.  The pandemic brought to an 
end the economic expansion that began in 2009 — the longest in American history.  The United 
States recorded its steepest quarterly drop in GDP in its history.  Total nonfarm employment fell 
by 20.5 million jobs in April 2020 alone.  Scores of American businesses filed for bankruptcy — 
by July 2020, almost 420,000 small business had failed.  And Chapter 11 filings for large 
businesses were as much as 50% higher, year over year. 

This paper explores certain advanced evidentiary issues that are important — and likely to 
arise and challenge practitioners — in the bankruptcy context by way of a hypothetical fact pattern. 
Two of the problems examine possible proof problems uniquely associated with the pandemic. 

II. Background

Debtor DB HoldCo is a hospitality chain which owns and operates two valuable hotel
flags.  The two flags are the DuSable (an upscale brand popular in the Midwest) operated by 
wholly-owned subsidiary DuSable OpCo, and Budget Stay (a low cost brand popular in the 
Southeast) operated by wholly-owned subsidiary Budget Stay OpCo.  DB HoldCo is majority 
owned by private equity fund River’s Edge Capital. 

DB HoldCo has three tranches of debt: $30 million of first lien term debt, $60 million of 
second lien term debt, and $20 million of unsecured bond debt.  Other than its unsecured bond 
debt, DB HoldCo has no material unsecured creditors.   

Before the onslaught of the COVID-19 pandemic, the estimated value of DB HoldCo was 
$170 million, with $100 million of that value attributable to DuSable OpCo and $70 million 
attributable to Budget Stay OpCo. 

Due to quarantines, operational restrictions, and limited travel as a result of the COVID-
19 pandemic, DB HoldCo faced a liquidity crunch and needed to raise cash to satisfy a 
July 2020 maturity on its first lien term debt.  On May 31, 2020, DB HoldCo's board elected to 
sell DuSable OpCo to a rival hotel company (in which River’s Edge Capital held a substantial 
minority stake) in an arm’s length transaction for $30 million in cash, which it used to satisfy and 
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pay off the first-lien term debt.  The transaction was arranged on an emergency basis by River’s 
Edge Capital.  No marketing process was conducted.  As part of the sale transaction, management 
was asked to prepare a five-year business plan so that the board could assess the fairness of the 
sale price.  In the hospitality industry, the key drivers of valuation are assumptions around 
occupancy and revenue per room, or RevPar.  As of the date of the transaction, the pandemic had 
reduced occupancy and RevPar to 10% of their pre-COVID rates.  Management assumed that 
DuSable OpCo would continue to operate at these 10% rates for one year, and that thereafter the 
industry as a whole would recover to approximately 45% of its pre-COVID levels.  Taken together, 
these assumptions reduced management's assumptions of the value of DuSable OpCo by 
approximately 70% relative to its pre-COVID value.    
 
 After selling DuSable, management discussed restructuring DB HoldCo’s second-
lien term debt and reorganizing around Budget Stay, which DB HoldCo’s management team 
viewed as the real future of the company.  These discussions broke down and DB HoldCo and 
Budget Stay OpCo were forced to file for Chapter 11 relief in late August 2020.   
  
 During the cases, DB HoldCo secured $5 million in DIP funding from its second lien 
creditors to fund the company’s wind-down budget, in exchange for agreeing to conduct a 363 sale 
of the remaining assets of DB HoldCo (which it contends are principally confined to its ownership 
interests in Budget Stay OpCo).  That 363 process generated a number of interested bidders who 
signed NDAs and made initial indications of interest, but none were able to top the second-lien 
lenders’ credit bid in the amount of $55 million of their $60 million in outstanding term debt.  As 
part of their bid, the second-lien lenders also agreed to pay all administrative expenses and to 
forgive the DIP loan.  The second-lien lenders' credit bid was based in large part on the swift 
anticipated recovery of performance at Budget Stay which, in the first quarter of 2021, saw 50% 
occupancy rates and projected a return to pre-COVID occupancy rates by the 3rd Quarter of 2021.  
Contemporary reporting from DuSable’s new owners indicate that it experienced a similarly 
dramatic improvement in performance. 
  
 DB HoldCo now seeks to confirm a liquidating plan that sells DB HoldCo’s assets to the 
second-lien lenders pursuant to their credit bid and crams down the unsecured bondholders. 
  
 Given the absence of trade creditors, the bankruptcy court did not appoint an unsecured 
creditors’ committee.  The unsecured bondholders objected to confirmation and moved for the 
appointment of a trustee to investigate and potentially litigate intentional and 
constructive fraudulent transfer claims they believe the estate has against the Buyer of DuSable 
OpCo.  The bondholders argue that the valuations used to justify the sale of DuSable were 
artificially depressed due to temporary economic conditions caused by the COVID-19 pandemic, 
as evidenced by the rapid recovery in value associated with the Budget Stay sale. 
  
 They contend that once the DuSable deal is unraveled, it will show the 
unsecured bondholders are the fulcrum security and also that the second 
lien lenders are recovering assets worth more than their debt.  The bondholders also contend that 
the Debtors should either reinstate or cram down the second-lien lenders on Debtor-friendly 
terms— or equitize all the remaining debt.  Their trustee motion has been consolidated for trial 
with plan confirmation. 
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III. Problems 
  
 A. The Objecting Creditors’ Daubert Motion 
 
 The objecting creditors object to the plan of liquidation on the grounds that it does not 
satisfy the “best interests” test embodied in 11 U.S.C. § 1129(a)(7)(ii).  They argue that, in a 
Chapter 7 liquidation, they would receive tens of millions of dollars in connection with the 
prosecution of the constructive fraudulent transfer claims aimed at unwinding the sale of DuSable 
OpCo because the Debtors did not receive reasonably equivalent value.  They also object on the 
grounds that those claims remain assets of DB HoldCo and are being transferred to the second-
lien creditors as part of the 363 sale and, thus, that the plan is not fair and equitable because the 
second-lien creditors will receive more than the amount of their claim. 
 
 The Debtors respond to these objections by proffering the testimony of Janet Wilson, a 
respected valuation expert with significant experience and excellent credentials.  Ms. Wilson 
opines that the $30 million received by DB HoldCo in connection with the sale of DuSable 
represented reasonably equivalent value and that the alleged constructive fraudulent transfer 
claims allegedly retained by DB HoldCo do not have meaningful value.  In reaching her opinions, 
Ms. Wilson relied solely on a discounted cash flow analysis ("DCF") based on the business plan 
prepared by management at the time of the sale.  Ms. Wilson considered applying the market 
multiple approach to value DuSable, but concluded the trailing twelve months EBITDA that 
underpins that methodology occurred in the pre-COVID universe and was thus not a reliable 
indicator of value. 
 
 The objecting creditors filed a Daubert motion to exclude Ms. Wilson’s testimony.  They 
argue that the business plans upon which Ms. Wilson’s DCF are based are inherently unreliable in 
that they were done at the outset of the pandemic, did not consider alternative “upside” or 
“downside” scenarios, were done after the sale price had already been negotiated, and failed to 
adequately contend with the likelihood that the United States government would develop a vaccine 
that would bring an end to the COVID pandemic. 
 
 In response, the Debtors defended Ms. Wilson’s methodology and argued that the 
subsequent development of a vaccine that signaled the end of the pandemic constitutes the 
improper use of hindsight to critique Ms. Wilson’s methodology. 
 
 Federal Rule of Evidence 702 governs the admissibility of expert opinions, and provides 
that “a witness who is qualified as an expert by knowledge, skill, experience, training, or education 
may testify in the form of an opinion or otherwise if” the proponent of the expert opinion can 
establish each of the following four factors: 
 
 (1) the expert’s scientific, technical, or other specialized knowledge will help the trier 
of fact to understand the evidence or to determine a fact in issue; 
 
 (2) the testimony is based on sufficient facts or data; 
 
 (3) the testimony is the product of reliable principles and methods; and 
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 (4) the expert has reliably applied the principles and methods to the facts of the case. 
 
 Taken together, the factors require the proponent of expert testimony to demonstrate that 
the proffered testimony is both “relevant [and] reliable.”  Daubert v. Merrell Dow Pharm., Inc., 
509 U.S. 579, 589 (1993).  Daubert can be thought of as requiring the proponent to satisfy a trilogy 
of proofs: qualification, reliability, and fit.  Schneider ex rel. Est. of Schneider v. Fried, 320 F.3d 
396, 404 (3rd Cir. 2003).  These standards apply to all expert testimony.  Kumho Tire Co. v. 
Carmichael, 526 U.S. 137, 147 (1999). 
  
 In order to assess the “fit” of an expert’s opinions, the trial court must assess the applicable 
legal and factual framework for which the testimony is offered.  Here, the focus of the parties’ 
dispute centers on whether the Debtors hold valuable constructive fraudulent transfer claims.  
Generally speaking, a constructive fraudulent transfer claim requires the plaintiff to prove that the 
Debtor engaged in a transfer (1) at a time when they were insolvent or inadequately capitalized; 
and (2) for which the Debtor did not receive reasonably equivalent value in return.  See, e.g., 11 
U.S.C. § 548(a)(1)(B).  The parties here do not dispute that DB HoldCo was insolvent at the time 
of the DuSable sale. 
 
 Whether a party received reasonably equivalent value is measured at the time of the 
transfer.  Peltz v. Hatten, 279 B.R. 710, 734–35, 737 (D. Del. 2002).  In assessing the value of an 
operating business, courts look at a combination of valuation methodologies to determine 
valuation, including (a) actual sale price; (b) the DCF method; (c) the adjusted balance sheet 
method; (d) the market multiple approach; (e) comparable transactions; and (f) market 
capitalization.  In re Iridium Operating LLC, 373 B.R. 283, 344 (Bankr. S.D.N.Y. 2007).  When a 
debtor’s own financial projections are part of the valuation methodology, the issue is “whether 
those projections were ‘reasonable and prudent’ when made.”  Id. at 347 (quoting MFS/Sun Life 
Trust-High Yield Series v. Van Dusen Airport Servs., 910 F. Supp 913, 943 (S.D.N.Y. 1995)).   
 
 An informed judgment from management regarding projected earnings, which took into 
account anticipated events and expectations, can serve as the basis for a reasonable valuation.  In 
re Duplan Corp., 9 B.R. 921, 926 (S.D.N.Y. 1980).  When there is substantial evidence presented 
to show that the business plan “was prepared in a reasonable manner, using supportable 
assumptions and logically consistent computations,” a “[b]usiness [p]lan constitutes a fair, 
reasonable projection of future operations” and “alternative projections of [those] future 
operations” should be rejected.  In re Mirant Corp., 334 B.R. 800, 825 (Bankr. N.D. Tex. 2005). 
 
 Whether post-transfer evidence is relevant to a constructive fraudulent transfer claim is an 
issue that has received uneven treatment in the courts.  Most courts reject the use of hindsight 
outright, at least doctrinally.  See, e.g., In re Kendall, 440 B.R. 526, 533–34 (B.A.P. 8th Cir.  2010) 
(hindsight should not be used to determine the value of services that a defendant to a fraudulent 
transfer claim provides); In re Mack Indus., Ltd., 622 B.R. 887, 893 (Bankr. N.D. Ill. 2020) (citing 
Kipperman v. Onex Corp., 411 B.R. 805, 837 (N.D. Ga. 2009) (“Courts will not look with 
hindsight at a transaction because such an approach could transform fraudulent conveyance law 
into an insurance policy for creditors.”); Peltz, 279 B.R. at 738 (“When sophisticated parties make 
reasoned judgments about the value of assets that are supported by then prevailing marketplace… 
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perceptions about growth, risks, and the market at the time, it is not the place of fraudulent transfer 
law to reevaluate or question those transactions with the benefit of hindsight.”) 
 
 Nevertheless, some courts have taken a more nuanced view of post-transfer evidence.  
Though valuation must be tested based on “information about a company’s performance ‘when 
[the projection is] made,’” a court can nevertheless consider “[a] company’s actual subsequent 
performance … when determining ex post the reasonableness of a valuation,” but such post-
transfer evidence is “not, by definition, the basis of a substitute benchmark.”  VFB LLC v. 
Campbell Soup Co., 482 F.3d 624, 631 (3rd Cir. 2007); see also Moody v. Sec. Pac. Bus. Credit, 
Inc., 971 F.2d 1056, 1062, 1073–74 (3rd Cir. 1992) (finding a debtor’s financial projections at the 
time of the leveraged buyout were “reasonable and prudent when made,” in part because they 
tracked the debtor’s “actual performance” over the next five months); Adelphia Recovery Trust v. 
FPL Group, Inc. (In re Adelphia Commc'ns Corp.), No. 14-CV-5532 (VEC), 2015 WL 1208588, 
at *8 (S.D.N.Y. Mar. 17, 2015) (“While a court may not use the benefit of hindsight to override 
the company’s judgment as to what was otherwise reasonably foreseeable at the time, a court may 
carefully consider the events that transpired following the challenged transaction in evaluating 
what was reasonably foreseeable at the time.”) 
 
 
 B. Spoliation 
  
 The objecting creditors also object to confirmation of the plan based on an allegation that 
the Debtors filed the cases, and the plan, in bad faith in violation of Section 1129(a)(1) and (a)(3) 
of the Bankruptcy Code.   This objection is based on the theory of spoliation and is grounded in 
the fact that the Debtors failed to preserve emails relating to the DuSable spin that could have 
established that the spin was accomplished for the specific purpose of frustrating creditor 
recoveries.  Additionally, during the pre-confirmation deposition of DB HoldCo's Chief 
Technology Officer, David Williams, Mr. Williams testified that he sat in on at least one board 
meeting during June 2020 in which he directly asked DB HoldCo's Chief Executive Officer and 
Chairman of the Board, Mark Sanders, whether the company's document retention policies should 
be altered to preserve materials related to the DuSable sale.  His question was prompted in part by 
a letter that DB HoldCo had received from a second-lien lender objecting to the sale of DuSable 
and questioning the bargain price to be accepted from the buyer in light of River’s Edge Capital’s 
minority equity stake.  Mr. Williams further testified that Mr. Sanders  rejected the notion that the 
document retention policies should be altered, and also directed that all future discussions 
concerning the merits and parameters of the DuSable sale solely be conducted in an executive 
session of the Board, with only limited minutes.  None of the other officers or directors objected 
to Mr. Sanders' directive according to Mr. Williams.  As such, the objecting creditors request that 
an adverse inference be drawn against the Debtors or, in the alternative, that the Court find as a 
matter of law that the Debtors’ plan is not proposed in good faith in light of the alleged benefit 
afforded to River's Edge Capital as a result of what the sale transaction that objecting creditors 
assert should be investigated as a fraudulent transfer.  The parties stipulated that, while no emails 
were purposely destroyed, the natural atrophy of the Debtors’ email system operated to delete all 
emails more than 60 days old.  Because the spin was accomplished more than 90 days before 
bankruptcy, all of the relevant emails were expunged from the Debtors’ servers in the regular 
course of business. 
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Spoliation refers to the “destruction or significant alteration of evidence, or the failure to 
preserve property for another's use as evidence in pending or reasonably foreseeable litigation.” 
West v. Goodyear Tire & Rubber Co., 167 F.3d 776, 779 (2d Cir. 1999); Apple Inc. v. Samsung 
Elecs. Co., 888 F. Supp. 2d 976, 989 (N.D. Cal. 2012). In cases filed in federal court, federal law 
governs the rules that apply to, and the range of sanctions a federal court may impose for, the 
spoliation of evidence. Adkins v. Wolever, 554 F.3d 650, 652 (6th Cir. 2009).  A court derives its 
authority to impose sanctions for spoliation from one of two sources. Victor Stanley, Inc. v. 
Creative Pipe, Inc., 269 F.R.D. 497, 517 (D. Md. 2010) (citing Goodman v. Praxair Servs., Inc., 
632 F. Supp. 2d 494, 505 (D. Md. 2009)). First, the court has the "inherent power to control the 
judicial process and litigation, a power that is necessary to redress conduct 'which abuses the 
judicial process.'" Id. (quoting Goodman, 632 F. Supp. 2d at 505-06).  Second, the court may 
impose sanctions if the spoliation violates a direct court order. Victor Stanley, 269 F.R.D. at 517. 
To be clear, however, the bare fact that evidence has been altered or destroyed "'does not 
necessarily mean that the party has engaged in sanction-worthy spoliation.'" Reinsdorf v. Skechers 
U.S.A., Inc., 296 F.R.D. 604, 626 (C.D. Cal. 2013) (quoting Ashton v. Knight Transp., Inc., 772 F. 
Supp. 2d 772, 799-800 (N.D. Tex. 2011)). 

 
When assessing whether spoliation has occurred and is sanctionable, courts typically 

examine three factors: (i) whether  a duty to preserve the materials existed; (ii) whether the subject 
of the spoliation accusation was culpable for the destruction of the materials; and (iii) the relevance 
of the missing evidence. 
 

(1) Duty to Preserve Evidence  
 

The court must first consider whether the alleged spoliator had a duty to preserve the lost 
evidence, and if so, whether the actions complained of constituted a breach of that duty. "The duty 
to preserve material evidence arises not only during litigation but also extends to that period before 
the litigation when a party reasonably should know that the evidence may be relevant to anticipated 
litigation." Silvestri v. Gen. Motors Corp., 271 F.3d 583, 591 (4th Cir. 2001) (citing Kronisch v. 
United States, 150 F.3d 112, 126 (2d Cir. 1998)); see also Turner v. United States, 736 F.3d 274, 
282 (4th Cir. 2013). Once a party reasonably anticipates litigation, a mandatory litigation hold 
should go into place. The implementation of the litigation hold suspends the "routine document 
retention/destruction policy" of relevant documents. Goodman, 632 F. Supp. 2d at 511 (internal 
citation omitted). The court in Goodman defined "relevant documents" to include: 

 
[A]ny documents or tangible things (as defined by [FED. R. CIV. P. 34(a))] made 
by individuals “likely to have discoverable information that the disclosing party 
may use to support its claims or defenses.” The duty also includes documents 
prepared for those individuals, to the extent those documents can be readily 
identified (e.g., from the “to” field in e-mails). The duty also extends to 
information that is relevant to the claims or defenses of any party, or which is 
“relevant to the subject matter involved in the action.” Thus, the duty to 
preserve extends to those employees likely to have relevant information—the 
“key players” in the case. 
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Id. at 511-12 (quoting Zubulake v. UBS Warburg LLC, 220 F.R.D. 212, 217-18 (S.D.N.Y. 2003). 
Notwithstanding the foregoing, at least one circuit court has found that the duty to preserve 
materials is not triggered by the mere existence of a potential claim or the distant possibility of 
litigation. See Trask-Morton v. Motel 6 Operating L.P., 534 F.3d 672, 681-82 (7th Cir. 2008).  
 

(2) Culpability  
 

Certain courts have held that sanctions are warranted when the party destroying evidence did 
so with a culpable state of mind exhibited by “bad faith/knowing destruction [,] gross negligence, 
[or] ordinary negligence." Thompson v. U.S. Dept. of Hous. & Urban Dev., 219 F.R.D. 93, 101 
(D. Md. 2003).  Moreover, spoliation does not result merely from the "negligent loss or destruction 
of evidence." Vodusek v. Bayliner Marine Corp., 71 F.3d 148, 156 (4th Cir. 1995). Rather, the 
alleged destroyer must have known that the evidence was relevant to some issue in the anticipated 
case, and thereafter willfully engaged in conduct resulting in the evidence's loss or destruction. See 
id. Although the conduct must be intentional, the party seeking sanctions need not prove bad faith. 
Id.  Nevertheless, a finding of "bad faith" requires "destruction for the purpose of depriving the 
adversary of the evidence." Id. at 530. Moreover, "the volume and timing of Defendants' spoliation 
is telling." See id. at 531. 

 
(3) Relevance of Lost Evidence  
 

The court must also consider the relevance of the lost evidence and the prejudice that resulted 
from spoliation. For the purpose of spoliation, "relevance" is a two-pronged test requiring a finding 
of: (a) relevance; and (b) prejudice. First Mariner Bank v. Resolution Law Group, P.C., No. MJG-
12-1133, 2014 U.S. Dist. LEXIS 55379, at *34 (D. Md. Apr. 22, 2014) (citing Victor Stanley, 269 
F.R.D. at 531-32). In this context evidence is considered relevant if "a reasonable factfinder could 
conclude that the lost evidence would have supported the claims or defenses of the party that 
sought it." Goodman, 632 F. Supp. 2d at 509 (quoting Thompson, 219 F.R.D. at 101).  However, 
when the party alleging spoliation shows that the other party acted willfully in failing to preserve 
evidence, the relevance of that evidence is presumed in certain jurisdictions. See, e.g., Sampson v. 
City of Cambridge, Md., 251 F.R.D. 172, 179 (D. Md. 2008). "The reason relevance is presumed 
following a showing of intentional or willful conduct is because of the logical inference that, when 
a party acts in bad faith, he demonstrates fear that the evidence will expose relevant, unfavorable 
facts." Id. (citing Vodusek v. Bayliner Marine Corp., 71 F.3d 148, 156 (4th Cir. 1995)). This 
presumption, however, is rebuttable. To rebut the presumption of relevance, "the alleged spoliator 
must present clear and convincing evidence demonstrating that the spoliated material or documents 
were of minimal or little import." E.I. du Pont de Nemours & Co. v. Kolon Indus., Inc., 803 F. 
Supp. 2d 469, 499 (E.D. Va. 2011) (emphasis in original) (citing Samsung Elecs. Co. Ltd., v. 
Rambus Inc., 439 F. Supp. 2d 524, 562 (E.D. Va. 2006), vacated on other grounds, 523 F.3d 1374 
(Fed. Cir. 2008)). 

 
 
 
 
 
 

9 of 1123



 (a) Prejudice to the Non-Spoliator 
 

When inquiring into the prejudice to the opposing party occasioned by the spoliation, 
courts have required a showing that the spoliation "materially affect(s) the substantial rights of the 
adverse party and is prejudicial to the presentation of his case." Wilson v. Volkswagen of Am., Inc., 
561 F.2d 494, 504 (4th Cir. 1977) (internal quotation marks omitted). In satisfying that burden, a 
party must only "come forward with plausible, concrete suggestions as to what [the destroyed] 
evidence might have been." Schmid v. Milwaukee Elec. Tool Corp., 13 F.3d 76, 80 (3d Cir. 1994) 
(emphases added). See also Leon IDX Sys. Corp., 464 F.3d 951, 960 (9th Cir. 2006) ("[B]ecause 
any number of the 2,200 files could have been relevant to IDX's claims or defenses, although it is 
impossible to identify which files and how they might have been used. . . . the district court did 
not clearly err in its finding of prejudice.").  If it is shown that the spoliator acted in bad faith, the 
spoliator bears the "heavy burden" to show a lack of prejudice to the opposing party because "[a] 
party who is guilty of . . . intentionally shredding documents . . . should not easily be able to excuse 
the misconduct by claiming that the vanished documents were of minimal import." Anderson v. 
Cryovac, Inc., 862 F.2d 910, 925 (1st Cir. 1988). See also Coates v. Johnson & Johnson, 756 F.2d 
524, 551 (7th Cir. 1985) ("The prevailing rule is that bad faith destruction of a document relevant 
to proof of an issue at trial gives rise to a strong inference that production of the document would 
have been unfavorable to the party responsible for its destruction."). 

 
However, courts have also found that “where a party has a long-standing policy of 

destruction of documents on a regular schedule, with that policy motivated by general business 
needs, which may include a general concern for the possibility of litigation, destruction that occurs 
in line with the policy is relatively unlikely to be seen as spoliation.” Micron Tech., Inc. v. Rambus 
Inc., 645 F.3d 1311, 1322 (Fed. Cir. 2011).   

 
Yet, to the extent that a court finds impermissible spoliation of materials, courts have broad 

discretion in determining the appropriate sanction. Adkins, 554 F.3d at 652. Sanctions a court may 
impose include dismissing a case, granting summary judgment, and instructing a jury that it may 
make an adverse inference against the spoliating party based on its spoliation of the evidence. Id.at 
653. The "determination of an appropriate sanction for spoliation 'is confined to the sound 
discretion of the trial judge, and is assessed on a case-by-case basis.'" Reinsdorf v. Skechers U.S.A., 
Inc., 296 F.R.D. 604, 626 (C.D. Cal. 2013) (quoting Fujitsu Ltd. v. Fed. Express Corp., 247 F.3d 
423, 436 (2d. Cir. 2001)).  Certain federal courts, however, have considered the following factors 
when determining whether and to what extent sanctions should be assessed:  

 
(1) whether the defendant was prejudiced as a result of the destruction of evidence; 
(2) whether the prejudice could be cured; (3) the practical importance of the 
evidence; (4) whether the plaintiff acted in good or bad faith; and (5) the potential 
for abuse if expert testimony about the evidence was not excluded. 
 

Flury v. Daimler Chrysler Corp., 427 F.3d 939, 945 (11th Cir. 2005) (citing Chapman v. Auto 
Owners Ins. Co., 220 Ga. App. 539, 469 S.E. 2d 783, 785-86 (Ga. App. 1996).   
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 C. Judicial Notice 
 
 The objecting creditors have also asked that the Court take judicial notice of a report issued 
by the Department of Health and Human Services in May 2020 entitled, “Vaccine Distribution 
Strategy.”  The report details the strategy of the U.S. government to develop and distribute a 
vaccine effective against COVID-19 with sufficient doses for every American by January 2021. 
The objecting creditors believe that because the report was widely available and would have 
militated against the sale of DuSable OpCo at a discount, DB HoldCo's failure to consider the 
same is indicated of bad faith. The Debtors, however, object on the grounds that, without an expert, 
the objecting creditors do not have sufficient evidence to authenticate or justify the admission of 
the report by judicial notice, while also noting that the viability of the vaccine and development 
timeline was subject to intense debate and scrutiny upon its introduction.  Nevertheless, the 
Debtors themselves previously asked the Court to take judicial notice of certain CDC and other 
governmental agency reports detailing the severity of the pandemic at the First Day Hearing on 
their DIP financing, and the Court did so after hearing no objection. 
  
 Standards Governing Judicial Notice  
  
·         Under the Federal Rules of Evidence, the scope of judicial notice covers only adjudicative 
facts. See FED. R. EVID. 201(a). A court may take judicial notice, whether requested or not, at any 
stage in the proceeding. See FED. R. EVID. 201(c)(1) & (d). A court must take judicial notice, 
however, "if a party requests it and the court is supplied with the necessary information." FED. R. 
EVID. 201(c)(2).  Such notice is appropriate only of a fact "not subject to reasonable dispute 
because it: (1) is generally known within the trial court’s territorial jurisdiction; or (2) can be 
accurately and readily determined from sources whose accuracy cannot reasonably be questioned." 
FED. R. EVID. 201(b). However, “[o]n timely request, a party is entitled to be heard on the propriety 
of taking judicial notice and the nature of the fact to be noticed.” FED. R. EVID. 201(e). 
   

Where a party requests judicial notice and supplies the necessary information, a court must 
take judicial notice. See FED. R. EVID. (c)(2). In Nantuck Investors II v. California Fed. Bank (In 
re Indian Palms Associates, Ltd.), 61 F.3d 197, 205 (3d Cir. 1995), the United States Court of 
Appeals for the Third Circuit cautioned "that the fact that a document is included in the relevant 
record does not mean that the bankruptcy judge . . . is entitled to use it for any purpose. Just as 
with documents in the record of a civil action filed in a district court, there are principles that limit 
its use."  “The party requesting judicial notice has the burden of persuading the trial judge that the 
fact is [appropriate] for judicial notice.”  HON. BARRY RUSSELL, BANKRUPTCY EVIDENCE 
MANUAL, § 201:3 (West 2020 ed.). If a party requests judicial notice of some fact, the party must: 
“(1) persuade the court that the particular fact is not reasonably subject to dispute and is capable 
of immediate and accurate determination by resort to a source ‘whose accuracy cannot reasonably 
be questioned;’ and (2) must also supply the court with the source material needed to determine 
whether the request is justified.”  Id.; Manix Energy Ltd. v. James (In re James), 300 B.R. 890, 
894 (Bankr. W.D. Tex. 2003). 
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 Judicial Notice Is Intended as a Means to Simplify the Authentication Process 
Pursuant to FRE 901 and 902 

  
         It has become a commonly accepted practice to take "judicial notice" of a court's records. 
See 3 J. Weinstein & M. Berger, Weinstein's Evidence, PP 201[03] at 201-35 to -40 (1992). The 
practice is particularly useful in bankruptcy litigation in which individual adversary proceedings 
and contested matters, each of which is procedurally distinct and has its own record, all occur 
within, and are affected by, the context of the parent bankruptcy case. See id. It would not be error 
for a court to "take judicial notice of related proceedings and records in cases before the same 
court." MacMillan Bloedel Ltd. v. Flintkote Co., 760 F.2d 580, 587 (5th Cir. 1985); Missionary 
Baptist Foundation of America v. Huffman, 712 F.2d 206, 211 (5th Cir. 1983); State of Florida 
Bd. of Trustees of Internal Improvement Trust Fund v. Charley Toppino & Sons, Inc., 514 F.2d 
700, 704 (5th Cir. 1975).  However, the taking of "judicial notice of court records" generally has 
a limited purpose. It is often "merely a way of simplifying the process of authenticating documents 
which would generally require certification under FRE 901 and 902, and overcoming FRE 1002 
best evidence problems." Russell, Bankruptcy Evidence Manual, § 201.5 (West 2000 ed.). Thus, 
the fact that documents in the record are genuine does not mean that courts can automatically 
accept as true the facts contained in such documents because other objections, such as hearsay, 
may prevent their introduction into evidence. See id. 
  

The taking of judicial notice is often merely a way of simplifying the process of 
authenticating documents which would generally require certification under FRE 
901 and 902, and overcoming FRE 1002 best evidence problems (i.e., the concept that because 
they are in the court's own files they are accepted as genuine).  See In re Harmony Holdings, LLC, 
393 B.R. 409, 413 (Bankr. D.S.C. 2008).  It is clear however, that authenticating a document does 
not automatically insure its introduction into evidence in the face of other objections, such as 
hearsay. "While a bankruptcy judge may take judicial notice of a bankruptcy court's records . . . 
we may not infer the truth of the facts contained in documents, unfettered by rules of evidence or 
logic, simply because such documents were filed with the court. See Barry Russell, Bankruptcy 
Evidence Manual § 201.5 at 201 (West 1995). In re Harmony Holdings, LLC, 393 B.R. 409, 413 
(Bankr. D.S.C. 2008).  

 
Judicial Notice of Scientific Facts and Government Records  

 
Courts may generally take judicial notice of scientific facts once they have been generally 

accepted in the pertinent professional community. See Simon v. Taylor, 252 F. Supp. 3d 1196, 
(D.N.M. 2017). See Melong v. Micronesian Claims Comm'n, 643 F.2d 10, 12 n.5 (D.C. Cir. 1980) 
("Rule 201(b)(2) of the Federal Rules of Evidence . . . is designed to permit judicial recognition of 
material such as scientific data or historical fact that, although outside the common knowledge of 
the community, is nevertheless ascertainable with certainty without resort to cumbersome methods 
of proof."). Because judicial notice "bypasses the safeguards that are present when evidence is 
admitted through the usual evidentiary process . . . the type of facts which a court will ordinarily 
take judicial notice are . . . established scientific facts . . . ." Bravos v. U.S. Bureau of Land Mgmt., 
No. 6:09-CV-00037-RB-LFG, 2011 U.S. Dist. LEXIS 95710, at *9 (D.N.M. Aug. 3, 2011).  See 
Simon v. Taylor, supra.  FRE 201 permits judges to take judicial notice of scientific reports and 
literature, but not necessarily the contents when the validity of such reports remains in dispute. 
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See, e.g., United States v. Porter, 618 A.2d 629, 634 (D.C. 1992).  Judicial notice, however, has 
never been strictly limited to the constitutions, resolutions, ordinances, and regulations of 
government, but has been applied by case law to other public documents that are generated in a 
manner which assures their reliability. To wit, numerous courts routinely take judicial notice of 
information contained on state and federal government websites. See, e.g., Hall v. Virginia, 385 
F.3d 421, 424 n.3 (4th Cir. 2004); Garling v. U.S. Envtl. Prot. Agency, 849 F.3d 1289, 1297 n.4 
(10th Cir. 2017); Swindol v. Aurora Flight Scis. Corp., 805 F.3d 516, 519 (5th Cir. 2015).   
 

Courts may also take judicial notice of federal and state statutes, regulations, municipal 
ordinances, government reports, agency rules and regulations, as well Surgeon General’s Reports, 
medical and scientific reports and journals, as well as various other sources which the court is of 
the opinion are reliable. United States v. Sauls, 981 F. Supp. 909, 920-21 (D. Md. 1997) (citing 
Clemmons v. Bohannon, 918 F.2d 858, 865-68 (10th Cir. 1990), vacated on other grounds, on reh. 
en banc, 956 F.2d 1523 (10th Cir. 1992)).  See Simon v. Taylor, supra.  Federal courts have long 
taken judicial notice of scientific facts established and accepted in the appropriate scientific 
community. See Siegel v. Dynamic Cooking Sys., Inc., 501 F. App'x 397, 404 (6th Cir. 2012); U.S. 
Wood Preserving Co. v. Sundmaker, 186 F. 678, 681, 9 Ohio L. Rep. 390 (6th Cir. 1911); Rahman 
v. Taylor, No. CIV. 10-0367 JBS/KMW, 2011 U.S. Dist. LEXIS 106656, at *7 (D.N.J. Sept. 20, 
2011) (taking "judicial notice that as many as ten weeks may be required to display a positive 
reaction to tuberculin skin testing after exposure and infection," because the court was able to 
verify that fact on a Center for Disease Control website); Helen of Troy, L.P. v. Zotos Corp., 235 
F.R.D. 634, 640 (W.D. Tex. 2006) (taking notice that urea was an acid having a very low pH in 
deciding a bottler seller's summary judgment motion in buyer's suit to recover for leaks of its hair 
care products, because the fact was not subject to reasonable dispute in that it was capable of 
accurate and ready determination by resort to sources whose accuracy could not reasonably be 
questioned); Illinois Cudahy Packing Co. v. Kansas City Soap Co., 247 F. 556, 558 (D. Kan. 1918) 
("That crude gylcerine is a product derived from animal fats is not only a scientific fact, of which 
courts take judicial notice . . . .").  See Simon v. Taylor, supra.   

 
In Clemmons v. Bohannon, 918 F.2d 858, 865 n.5 (10th Cir. 1990), the Tenth Circuit took 

"judicial notice of federal statutes and regulations, state statutes, government reports, municipal 
ordinances, and the Surgeon General's reports referred to or incorporated into the Congressional 
Record." Concluding that "[t]he most comprehensive source of scientific evidence concerning the 
harmful effects of [environmental tobacco smoke] is" a 1986 Surgeon General's Report, the Tenth 
Circuit noticed "the mounting scientific evidence of the potentially lethal effects of long-term 
exposure to tobacco smoke." Regarding the judicial notice of scientific evidence, McCormick on 
Evidence, § 330 explains: 

 
Thus it is that while the various propositions of science are a suitable topic 
of judicial notice, the content of what will actually be noticed is subject to 
change as the tenets of science evolve. It is manifest, moreover, that the 
principle involved need not be commonly known in order to be judicially 
noticed; it suffices if the principle is accepted as a valid one in the 
appropriate scientific community. In determining the intellectual viability 
of the proposition, of course, the judge is free to consult any sources that he 
thinks are reliable . . . . In the increasingly important practice of judicial 
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notice of scientific and technological facts, some of the possibilities of error 
are, first, that the courts may fail to employ the doctrine of judicial notice 
in this field to the full measure of its usefulness; second, that they may 
mistakenly accept as authoritative scientific theories that are outmoded or 
are not yet received by the specialists as completely verified; and third, that 
in taking judicial notice of accepted scientific facts, the courts, in particular 
cases may misconceive the conclusions or applications which are supposed 
to flow from them. Of these, it seems that the first has thus far been the most 
frequent shortcoming. Kenneth Broun, et al., 2 McCormick on Evidence, § 
330, at 605-6, 608-09 (7th ed. 2013). 
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I. Introduction to RSAs 
 

While chapter 11 provides debtors with various tools to facilitate business operations and 
successfully reorganize, traditional chapter 11 cases can certainly be costly and time-consuming 
and materially disruptive for the debtor’s business and operations.  In a traditional chapter 11 case, 
the reorganizing debtor will try to negotiate a reorganization plan with its creditor constituencies 
and solicit votes in favor of the proposed plan. This process often takes several months, if not 
significantly longer, depending on the circumstances. However, with Bankruptcy Code 
amendments that reduced debtors’ plan exclusivity period and the time for assumption and 
rejection of contracts, among other factors, debtors have been increasingly incentivized to expedite 
the chapter 11 process. 
 

After occasional use in the 1980s and 90s, restructuring support agreements (RSAs) (also 
called at times lock-up agreements or plan support agreements) began to be used more often in the 
early 2000s.  The Delaware bankruptcy courts started more substantively addressing these 
agreements early on, in the 2000s.1  For the past decade or so, RSAs have become much more 
frequently used in large chapter 11 cases.  Debtwire monitors larger and other notable chapter 11 
cases, and its database shows more than 360 chapter 11 cases involving RSAs or similar plan 
agreements from 2016 to early/mid 2022. 

 
Restructuring support agreements are agreements negotiated by debtors and their key 

creditors (some or all) (usually funded debt, instead of trade debt) to secure their votes on a pre-
negotiated chapter 11 plan of reorganization.  Under these agreements, debtors agree to propose a 
certain plan or a plan with certain materials terms specified in the RSA. In turn, the participant 
creditors agree to support that plan, subject to various terms and conditions.  The parties are bound 
to support the deal, even though the underlying plan and disclosure statement have not yet been 
filed.  However, as noted, RSAs typically include a detailed term sheet containing the basic terms 
of the proposed plan, or a draft of the plan.  RSA proponents say that getting an RSA in place early 
will enhance the confidence of everyone directly or indirectly involved with the debtor, by 
demonstrating to vendors, suppliers, employees, and potential new customers that there is a 
strategy in place supported by at least some key creditors, so that the debtor will promptly emerge 
as a more viable business. 

 
In practice, RSAs are often entered into prepetition regarding a prenegotiated bankruptcy, 

but they have also been increasingly entered into postpetition.  If the RSA is finalized before the 
case filing and the relevant plan is not finalized and filed on or shortly after the petition date,2 the 

 
1 See, e.g., In re NII Holdings, Inc., 288 B.R. 356 (Bankr. D. Del. 2002); In re Stations Holding Co., 2002 WL 
31947022 (Bankr. D. Del. 2002). 
2 If there is a plan that has been negotiated pursuant to an RSA and the debtor solicited votes from impaired classes 
before the bankruptcy filing (in accordance with federal and/or state securities laws or any other applicable 
nonbankruptcy laws), such plan is a “prepack.”  In contrast, a “prenegotiated plan” may involve prepetition 
negotiations, but there is no formal solicitation of votes prepetition. Expedited prepack cases are expressly 
contemplated by Code section 1126(b), and the solicitation and confirmation processes are conducted in accordance 
with the requirements set forth in the Bankruptcy Code and Bankruptcy Rules. Smaller stakeholders, including trade 
creditors and landlords holding general unsecured claims, are typically left unimpaired and receive a full recovery 
under a prepack.  As examples, prepacks were confirmed within 9 days or less in In re HighPoint Resources Corp., 
Case No. 21-10565 (CSS) (Bankr. D. Del.); In re Belk, Inc., Case No. 21-30630 (MI) (Bankr. S.D.Tex.); In re Mood 

17 of 1123



DOCS_LA:343735.6 68700/001 2 

debtor often requests the bankruptcy court to be permitted to assume the contract under Bankruptcy 
Code section 365; if it is finalized during the case, the parties typically treat it as a settlement 
subject to approval under, inter alia, Bankruptcy Rule 9019.  Notably, more debtors are seeking 
approval of postpetition RSAs as reasonable transactions under section 363(b) (subject to the 
lenient business judgment standard).3  Prepetition RSAs are generally enforceable.4  However, 
until judicial decisions like that of the Bankruptcy Court for the District of Delaware in In re 
Indianapolis Downs, LLC, the enforceability of postpetition RSAs was not as certain (see 486 B.R. 
286 (Bankr. D. Del. 2013)). 

 
 There are certainly variations of RSAs with some less and some more extensive in scope 
as to participants’ performance requirements under the RSA.  However, typically, the main 
provisions of an RSA include (i) the creditors’ agreement to support the plan (typically by a vote 
in favor of a conforming plan) and not undertake an activity that could impede or delay 
confirmation; and (ii) the creditors’ agreement not to assign the claims subject to the RSA, unless 
the assignee agrees to be bound by the RSA’s terms, so that, for example, a distressed debt buyer 
cannot accumulate claims that previously supported the RSA and then renege on it.  Typically, 
creditors are willing to agree to RSAs in exchange for favorable treatment under the negotiated 
plan concerning, for example, payment terms, interest rates, timing of payments, debt-to-equity 
conversions (including through rights offerings that give the creditor participants the right to buy 
the reorganized equity at a favorable set price5), and debtor and third party releases for the RSA 
parties.   

 
II. Nuts and Bolts of RSAs 
 
 RSAs are contracts between a distressed company and certain constituents: 

 
Media, Case No. 20-33768 (MI) (Bankr. S.D. Tex.); In re Sheridan Holding Company I, LLC, Case No. 20-31884 
(DRJ) (Bankr. S.D.Tex.); In re FULLBEAUTY Brands Holdings Corp., Case No. 19-22185 (RDD) (Bankr. S.D.N.Y.).  
While postpetition RSAs contemplate a plan timeline longer than prepacks (since the debtor must build in additional 
time for postpetition approval of a disclosure statement and solicitation of votes on a plan), cases with postpetition 
RSAs are nonetheless typically of shorter duration than chapter 11 cases with no RSAs (potentially 3-4 months for 
plan confirmation). 
3 See, e.g., In re TK Holdings Inc., No. 17-11375 (BLS) (Bankr. D. Del. 13, 2017) [Dkt. No. 1359] (order approving 
postpetition plan support agreement pursuant to sections 363(b) and 105(a)); In re Energy Future Holdings Corp., No. 
14-10979 (CSS) (Bankr. D. Del. Sept. 19, 2016) [Dkt. No. 9584] (same); In re Energy Future Holdings Corp., No. 
14-10979 (CSS) (Bankr. D. Del. Sept. 18, 2015) [Dkt. No. 6097] (same); In re Tronox Inc., No. 09-10156 (ALG) 
(Bankr. S.D.N.Y. Dec. 23, 2009) [Dkt. No. 1030] (same). 
4 The bankruptcy court will likely show a great amount of deference to the debtor that is seeking to assume an RSA 
that was created pre-filing.  Generally, a business judgement standard will be utilized by the court. While courts 
generally will not second-guess the debtor’s business judgment, the involvement of insiders, if applicable, will trigger 
heightened scrutiny.  There have been instances in which a debtor has entered into a prepetition PSA but does not seek 
to assume it under section 365.  In such case, the nondebtor parties would be bound by the terms of the RSA, but the 
debtor technically would not, although as a practical matter, the debtor would likely continue to comply with the RSA 
since it would believe the RSA is in the estate’s best interest. 
5 In some RSA cases, a select group of creditors may backstop the offer of equity securities in the reorganized debtor, 
which is a promise, in exchange for a fee or other consideration, to purchase any remaining equity if the offering is 
undersubscribed.  Because securities in chapter 11 rights offerings are commonly offered at a substantial discount to 
the value attributed to the reorganized debtor in the plan, there is usually only a minimal risk that the backstop will 
ever come into play, thus raising the question of whether RSA parties may be overly benefitting in some cases. 
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 Can include entire classes of creditors or just a few key creditors. 

 Typically includes a term sheet describing the contemplated restructuring. 

 Commonly includes milestones for, as applicable, both out-of-court events 
(e.g., dates for debt exchanges, votes, and solicitation) and in-court events 
(e.g., filing a petition, filing a plan, obtaining plan confirmation). 

 Agreement to support the plan but typically there are express “fiduciary outs” 
for the debtor and/or other participating parties. 

A. Benefits of RSAs 
 

The benefits of RSAs typically include:  
 

 Helping build a consensus on a plan of reorganization, leading to a speedier 
exit from bankruptcy. 

 Helping build momentum in the bankruptcy case, again leading to a quicker 
chapter 11 case. 

 Providing cost savings and efficiency by reducing the costs and duration of the 
bankruptcy case. 

 Minimizing disruptions to the debtor’s relationships with customers, 
employees, vendors, and business partners. 

 Providing some certainty to an uncertain situation/process by establishing a 
framework for a plan before or early in the case, thereby assuring the market 
that the debtor will emerge relatively quickly from bankruptcy. 

In addition to generally providing more certainty about a restructuring timeline and exit 
strategy, potential concessions and other benefits creditors may receive under the RSA, to 
encourage their participation, include (i) expedited milestones for the debtor to achieve important 
chapter 11 events (such as approval of postpetition financing, approval of a disclosure statement, 
and confirmation of a plan); (ii) favorable payment terms, interest rates and/or payment schedules; 
(iii) debt-to-equity conversions; (iv) liability releases by the debtor and estate, and often by third 
parties (either consensually or, in special circumstances, nonconsensually depending on the 
jurisdiction); (v) other potential consideration for the participating creditors such as special signing 
and other fees; and (vi) payment of the creditor’s professional fees and expenses related to the 
case.  At times, a key lender or creditor party to the RSA is also proposed to be the debtor-in-
possession (DIP) lender, in which case that lender would receive additional benefits (like fees) 
associated with the DIP financing. 
 

Further, RSAs with arguably disruptive provisions (such as significant signing or other fees 
for RSA parties) may sometimes be appropriate to counteract adverse holdout activity by a 
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minority of creditors.  Depending on the circumstances of the case, a relatively small minority of 
creditors could otherwise block a deal beneficial to the debtor and most or all of the various 
stakeholders (although on the other hand, a majority could run over the minority, forcing the 
minority to take unduly large losses where the majority strikes a deal with the debtor). 
 

B. Problems with RSAs 
   

Critics of RSAs point to several potential adverse incentives and results relating to RSAs: 
 

 RSAs may in some cases short-circuit productive interaction or distort 
beneficial negotiations among the various stakeholders.  For example, some 
creditors may lose leverage if a substantial percentage of the other parties-in-
interest are locked up by the RSA (e.g., trade creditors versus noteholders). 

 The often-accelerated nature of RSA cases may result in less oversight by the 
bankruptcy court, the U.S. Trustee, and smaller stakeholders. 

 Notwithstanding “fiduciary out” clauses, RSAs may unduly limit the options 
of both debtors and key creditors and lead to problems regarding fiduciary 
duties. 

 The RSA process may constitute impermissible solicitation of votes on the 
plan under section 1125. 

 Some creditors, not parties to the RSA either by choice or involuntarily (by 
not being asked to participate by the debtor6), may be effectively 
disenfranchised in the plan process.  Thus, a minority of creditors could be 
rolled over by the RSA parties (whose votes for the plan could be cynically 
viewed as votes bought by the debtor), forcing the minority to incur unduly 
large losses, while the RSA parties may unduly benefit by virtue of the RSA. 

Many critics focus on the disenfranchisement concerns, but it is debatable whether such 
criticisms are valid.  In some cases it may just be impractical to negotiate RSAs with, for instance, 
trade creditors, particularly prepetition.  Further, arguably, other parties like a creditors’ committee 
may adequately represent those who are not involved in negotiations.  Moreover, it is unclear in 
many cases whether creditors disenfranchised in relation to an RSA would be any less likely to be 
disenfranchised in “regular” plan negotiations.  Notably, RSA participants tend to be large, 
sophisticated financial creditors that likely would have substantial leverage in normal plan 
negotiations as well (often they are also undersecured creditors with liens on substantially all of 
the debtor’s assets or significant portions thereof). 

As a matter of policy, arguably, it is not crystal clear that even an RSA deal which may 
allow senior creditors to potentially be overcompensated at the expense of the junior creditors 

 
6 As an example, if a group of creditors is “out of the money” (i.e., the value of the enterprise is insufficient to repay 
any portion of their claim), arguably, it would not serve the debtor’s goal to obtain an impaired accepting class for 
plan confirmation by entering into negotiations with them. 
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should be especially troubling.  The ability to reorganize a debtor more quickly and cheaply 
through an RSA has direct efficiency benefits. And, while some creditors will receive more and 
others less, sophisticated creditors should be responsible for their ultimate return. 

C. “Fiduciary Outs” Provisions 
 

A party who signs an RSA but then finds itself with interests adverse to the terms of the 
plan may no longer be obligated to support the plan if such support violates its fiduciary duties.  
See, e.g., In re Genco Shipping & Trading Ltd., 509 B.R. 455, 464 (Bankr. S.D.N.Y. 2014) (“the 
[PSA] provides a fiduciary out that gives the Debtors the ability to receive, review and negotiate 
unsolicited proposals for any better alternative transaction”).  Examples of “fiduciary outs” 
language include: 
 

 “The Debtors’ Covenants: As long as a Support Termination Event has not occurred, 
or has occurred but has been duly waived in accordance with the terms hereof, the 
Debtors shall, to the extent not inconsistent with the fiduciary obligations of any of the 
Debtors or any of their respective subsidiaries, use their commercially reasonable 
efforts to [file the Disclosure Statement, obtain from the Bankruptcy Court an order 
confirming a Qualified Plan, and effectuate and consummate this Plan].” (Citadel 
Broadcasting Corp. Plan Support Agreement, § 5.) 

 “Fiduciary Duties. Notwithstanding anything to the contrary herein, nothing in this 
Agreement shall require (i) the OCC or any of its members or professionals, or (ii) the 
Debtors, their professionals or any directors or officers of any of the Debtors, in such 
person’s capacity as a director, or officer, professional, or member (as applicable), to 
take any action, or to refrain from taking any action, that such person determines in 
good faith, after consultation with counsel, is inconsistent with its or their fiduciary 
obligations under applicable law, and no action or failure to take action, including any 
disclosure that the board of directors of the Company so determines is required by its 
fiduciary duties shall be deemed to have been so required.”  (Chemtura Corporation 
Plan Support Agreement, § 26.) 

Questions that may be asked about such RSA provisions include whether such provisions 
in many cases highlight form more so than substance in that the debtor embarks on a case strategy 
and plan confirmation process in furtherance of the RSA, allocating substantial resources and time, 
and absent highly unusual circumstances, deviation from this process is very unlikely. 

D. Potential Section 1125 Issues 
 

Section 1125(b) prohibits soliciting votes on a plan prior to the court approving the 
disclosure statement.  Arguably, an RSA is not a plan per se, but is a precursor to a plan agreed to 
by the debtor and key creditors.   
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Most courts define solicitation narrowly as to constitute only a specific request for an 
official vote either accepting or rejecting a plan.7  See, e.g., In re Snyder, 51 B.R. 432, 437 (Bankr. 
D. Utah 1985)); In re Dow Corning Corp., 227 B.R. 111, 118 (Bankr. E.D. Mich. 1998); In re 
Kellogg Square P'ship, 160 B.R. 336, 340 (Bankr. D. Minn. 1993).  In such courts’ view, 
“solicitation” does not include negotiation over the terms of a plan or disclosure statement.  As 
one court explained, solicitation does “not encompass discussions, exchanges of information, 
negotiations, or tentative arrangements that may be made by the various parties in interest in a 
bankruptcy case which may lead to the development of a disclosure statement or plan of 
reorganization, or information to be included therein.”  In re Snyder, 51 B.R. at 437. 
 

In such courts’ opinion, to interpret solicitation more broadly would “seriously inhibit free 
creditor negotiations”; and there is “no principled, predictable difference between negotiation and 
solicitation of future acceptances” (Century Glove, Inc. v. First Am. Bank of NY, 860 F.2d 94, 101-
02 (3d Cir. 1988)).  A narrow interpretation of solicitation furthers clear Congressional intent to 
encourage negotiations among creditors and other stakeholders in chapter 11 cases which, if 
successful, would allow the parties to memorialize their agreements (in RSAs) and move the case 
forward, saving time and reducing costs for all stakeholders. 

 
Arguably, in the typical RSA case where sophisticated financial players are involved, there 

is little real need for protection of creditor voters through burdensome disclosure requirements, 
and moreover, in any event, the RSA creditors cast their actual votes only after the disclosure 
statement is approved.  As explained by one bankruptcy court: 

 
“[T]he interests that § 1125 and the disclosure requirements are intended to protect are not 
at material risk in this case.  The Code’s robust disclosure requirements were designed to 
end the ‘undesirable practice ... of soliciting acceptance or rejection at a time when 
creditors and stockholders were too ill-informed to act capably in their own interests.’ 
[citation omitted]. The Restructuring Support Parties, by contrast, are all sophisticated 
financial players and have been represented by able and experienced professionals 
throughout these proceedings. It would grossly elevate form over substance to contend that 
§ 1125(b) requires designation of their votes because they should have been afforded the 
chance to review a court-approved disclosure statement prior to making or supporting a 
deal with the Debtor.” 

In re Indianapolis Downs, LLC, 486 B.R. 286 (Bankr. D. Del. 2013) (denying motion to designate 
votes of parties to postpetition RSA). 

E. RSA Parties’ Fees and Costs 
 

To encourage stakeholders’ participation in an RSA, the debtor will very often include the 
benefit of payment of the creditor’s professional fees and expenses related to the RSA and chapter 
11 case.  See, e.g., In re Mallinckrodt PLC, Case No. 20-50850 (JTD) (Bankr. D. Del. Feb. 1, 
2021) [Dkt. No. 1250] (approving reimbursement agreements for counsel to ad hoc committee of 
unliquidated tort claimants under sections 363(b) and 105(a) in connection with support for 

 
7 At the very top of every or nearly every postpetition RSA, there will be a clear disclaimer that the RSA is not 
soliciting votes on a plan for purposes of section 1125. 
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unassumed restructuring support agreement); In re Purdue Pharma, L.P., Case No. 19-23649 
(RDD) (Bankr. S.D.N.Y. Dec. 2, 2019) (authorizing assumption and entry of reimbursement 
agreements under sections 365 and 363 with counsel to ad hoc group of unsecured tort victims); 
In re MPM Silicones, LLC, No. 14-22503 (RDD) (Bankr. S.D.N.Y. June 23, 2014) (Dkt. No. 507) 
(“The obligation to pay fees and expenses set forth in Section 1.1(xi) of the RSA constitutes an 
actual and necessary cost and expense to preserve the Debtors’ estates and is reasonable and 
warranted on the terms set forth in the RSA in light of, among other things, (i) the significant 
benefit to the Debtors’ estates of having a definitive and binding restructuring support agreement 
providing for an equity commitment to fund the Debtors’ proposed chapter 11 plan, and (ii) the 
substantial time, effort, and costs incurred by the Plan Support Parties in negotiating and 
documenting the Backstop Commitment Agreement and the RSA and reserving the funds to make 
the equity investment pending confirmation and effectiveness of a chapter 11 plan.”). 
 

While this is often done under RSAs, serious questions can be raised as to whether such 
benefits are justified under the Bankruptcy Code.  In particular, it can be argued that section 503(b) 
is the sole provision governing administrative expenses including professional expenses for an 
entity seeking an expense request for substantial contribution. In re Lehman Bros. Holdings Inc., 
508 B.R. 283, 290 (S.D.N.Y. 2014).  And, compensation is said by some courts to be limited to 
extraordinary actions that lead to an “actual and demonstrable benefit to the debtor’s estate, the 
creditors, and to the extent relevant, the stockholders.”  In re Randall’s Island Family Golf Ctrs., 
Inc., 300 B.R. 590, 598 (Bankr. S.D.N.Y. 2003) 

 
Further, active participation alone will be likely insufficient to give rise to a substantial 

contribution claim. See, e.g., In re Granite Partners, L.P., 213 B.R. 440, 446 (Bankr. S.D.N.Y. 
1997).  Active participation includes, for example, involvement in negotiation, drafting and 
confirming a plan of reorganization. In re Baldwin-United Corp., 79 B.R.321, 340-41 (Bankr. S. 
D. Ohio 1987); In re Sentinel Mgmt., 404 B.R. 488, 496 (Bankr. N.D. Ill. 2009) (noting that 
negotiation, even when hard fought by parties involved, of a provision in chapter 11 plan is an 
expected and routine activity, that does not give rise to a substantial contribution to the estate). 
 
III. Case Examples   
 

(i) Successful Case:  Many RSA cases have been successfully concluded, but one case 
cited by various commentators is the Guitar Center case.  Prepetition, this music gear retailer 
entered into an RSA with its key stakeholders, including its equity sponsor (a fund managed by 
Ares Management Corporation), new equity investors Brigade Capital Management and a fund 
managed by The Carlyle Group, as well as supermajorities of its noteholder groups.  The RSA 
included new financing from existing creditors and provided for $165 million in new equity from 
Ares, Brigade and Carlyle Group under a confirmed plan.  Just over a month after the petition date, 
in December 2021, the debtor’s prepack plan was confirmed and became effective, which 
eliminated more than $800 million in existing debt.  In connection with the plan, the debtor raised 
$350 million in new senior secured notes and obtained a $375 million secured asset based 
financing facility.  Numerous observers have opined that the Guitar Center case was well-
managed, demonstrating how a well-managed RSA / prepack process can lead to successfully 
reorganized debtors in an expedited manner.  One possible concern though is the collective costs 
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in terms of the substantial fees and other benefits for RSA parties through one or more ways (as 
DIP lender, as new noteholder, as exit lender, etc.). 

 
(ii) No Rubberstamp Approval:  In In re Innkeepers USA Trust, 442 B.R. 227 (Bankr. 

S.D.N.Y. 2010), the court considered a prepetition RSA that was filed with “the support of only 
one creditor among the critical mass of creditors needed to support a successful restructuring in 
these cases.”  While the court noted that the heightened scrutiny/entire fairness standard may apply 
due to the involvement of an insider, it concluded that “the debtors have failed to meet their burden 
for assumption of the PSA under either ‘heightened scrutiny’ or under the less stringent ‘business 
judgment’ test.”  The court found significant that the proposed deal was not “shopped” and that 
most constituents were excluded from the process.  The debtor was found not to have acted in good 
faith because, among other things, it failed to consider alternatives. Other factors that the court 
found important were that the objecting creditors were not an “out of the money” constituency 
which was objecting to the RSA for hold-up value, but rather had real economic value at stake, 
and that the debtors made no attempt to value the equity preserved for an affiliate. 
 

(iii) Ex-Post Handling of Due Process and Other Objections:  In the Belk’s chapter 
11 case (In re Belk, Inc., Case No. 21-30630 (MI) (Bankr. S.D.Tex.)), the U.S. Trustee filed an 
objection to plan confirmation, citing due process concerns regarding Belk’s prepetition noticing 
procedures. More specifically, the U.S. Trustee argued that the debtors’ proposed confirmation 
schedule was too quick to provide parties-in-interest with time to evaluate and respond to the 
proposed plan, notwithstanding the debtors’ compliance with Bankruptcy Rule 2002(b). The court 
found that Belk’s noticing procedures were sufficient to satisfy due process requirements, but it 
expressed concerns regarding certain parties who may have misunderstood the notice process.  
Given such concerns, the court entered a “due-process preservation order,” which extended the 
deadline for parties-in-interest to opt out of the releases contained in the plan and raise objections 
regarding due process or the assumption of executory contracts or unexpired leases. The court’s 
entry of the due-process preservation order enabled Belk to resolve the objections raised by the 
U.S. Trustee, while obtaining confirmation of its plan on an expedited timeline.  Belk successfully 
emerged from chapter 11 only 21 hours after filing for bankruptcy.  Notably, after the entry of the 
due process preservation order, Belk did not receive any due process objections.  
 

A similar approach was used in HighPoint Resources’ chapter 11 case in Delaware (In re 
HighPoint Resources Corp., Case No. 21-10565 (CSS) (Bankr. D. Del.).  The debtor filed for 
chapter 11 on March 14, 2021, and obtained confirmation of its plan within four days thereafter.  
In anticipation of an objection from the U.S. Trustee, the debtor incorporated language and 
concepts from Belk’s due process preservation order in its proposed confirmation order. HighPoint 
Resources’ proposed confirmation order (i) preserved the rights of any party alleging that it had 
inadequate due process by extending the deadline to file an objection to 30 days after the petition 
date; (ii) extended the deadline to opt out of the third party release to 30 days after the confirmation 
date; and (iii) provided contract counterparties a period of 30 days after the effective date to dispute 
proposed cure amounts or adequate assurance of future performance.   

 
Query whether such an approach by these courts sets up an implicit bias in favor of 

accelerated confirmation and against any later, successful objection raised by a party pursuant to 
the due-process preservation orders.  Under this approach, debtors subject to RSAs may be 
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incentivized to push through and rationalize an expedited confirmation process, and deal on a case-
by-case afterwards with dissenting parties in interest.  

 
(iii) Evolving Process of RSAs:  Certainly one of the more widely discussed chapter 

11 filings during the COVID-19 pandemic was the Hertz bankruptcy (The Hertz Corp., Case No. 
20-11218 (MFW) (Bankr. D. Del. May 22, 2020).  Of particular note is that the debtors had entered 
into a postpetition RSA (more specifically a Plan Support Agreement (PSA)) with, among other 
parties, the “PE Sponsors” (Centerbridge Partners, L.P., Warburg Pincus and Dundon Capital 
Partners) in early April 23, 2021.  That agreement did not become the operative one undergirding 
the later confirmed plan.   

 
Instead, an offer by a group led by Knighthead Capital Management, Certares 

Opportunities LLC and Apollo Capital Management was ultimately accepted by the debtors 
through the “fiduciary out” provision in the PSA, after a bidding war, to provide the equity capital 
required to fund Hertz’s revised reorganization plan and emergence from chapter 11.  Equity 
holders ended up getting material compensation due to a turnaround in Hertz while they were in 
Chapter 11. 

 
Specifically, postpetition, the debtors had been negotiating with several potential sponsor 

groups, and in early March 2021, the debtors determined that a proposal set forth in the initial plan 
was the most favorable proposed transaction available at that time and thereafter filed the first 
plan.  Subsequently, several bouts of enhanced proposals occurred, and the plan was 
correspondingly modified, culminating in the final plan that improved on the initial proposal.  The 
creditors’ committee ultimately agreed to support the plan in mid-April 2021, executing a joinder 
agreement to the PSA.  Consistent with their fiduciary duties to maximize the value of the estates, 
the applicable boards of directors, among other acts, concluded that the applicable proposals were 
bona fide proposals that could reasonably be expected to result in a “Superior Transaction” within 
the meaning of such term in the prior Plan Support Agreement, and that failure of the boards to 
pursue such alternative transaction proposals would reasonably be expected to result in a breach 
of such boards’ fiduciary duties.  

 
The foregoing illustrates how an RSA (or a PSA in the Hertz case) can be important in 

setting up a starting point and an initial framework, from which further beneficial negotiations can 
springboard.   

 
IV.  Recent Issues and Criticisms  
 

 David Skeel, Jr., “Distorted Choice in Corporate Bankruptcy,” 130 Yale L.J. 
366 (Nov. 2020):  

“....  Two strategies now routinely used in big cases are intended to distort, and 
clearly do distort, the voting process. Restructuring support agreements (RSAs) and 
‘deathtrap’ provisions remove creditors’ ability to vote for or against a proposed 
reorganization simply on the merit. 

“....  One possible solution is simply to ban distortive techniques, as several scholars 
advocate with RSAs that offer joinder bonuses. Although an antidistortion rule would be 
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straightforward to implement, I argue this would be a mistake.  The distortive techniques 
respond to developments that have made reorganization difficult, such as claims trading 
and a greater need for speed. Further, Chapter 11’s baseline was never intended to be 
neutral: it nudges the parties toward confirming a reorganization plan. There also are 
independent justifications for some distortive techniques, and the alternative to using them 
might be even worse--possibly leading to more fire sales of debtors’ assets. 

“How can legitimate use of the new distortive techniques be distinguished from 
more pernicious practices?  To answer this question, I outline four rules of thumb to assist 
the scrutiny. Courts should consider whether holdouts are a serious threat, the magnitude 
of the coercion, the significance of any independent justifications, and whether the holdout 
threat is an intentional feature of the parties’ contracts.... 

“I do not mean to suggest there is no reason for concern about the new distortive 
techniques. There is. But the potential benefits of counteracting holdout problems and 
reducing free-riding, as well as creditors’ ability to coordinate, suggest that distortive 
techniques should be scrutinized in a more nuanced fashion, not simply disallowed. 

“A signing-fee RSA is more coercive.  Because joiners receive different--and 
higher--overall consideration than those who do not join, there is greater pressure for 
creditors to join, akin to a structurally coercive tender offer in corporate law.  The inclusion 
of a fee alters creditors’ entitlements, since it means they will get one payout if they sign 
the RSA (their pro rata recovery plus the fee and another if they do not (just their pro rata 
recovery)). As a result, even a creditor who believes the payout proposed by the RSA is 
too low may feel pressured to join, lest she be left with the worst possible outcome: enough 
of her fellow creditors join the RSA to provide a vote in favor of the proposed 
reorganization plan, and she doesn’t get the RSA fee.”   

(footnotes omitted). 

 Edward Janger & Adam Levitin, “Badges of Opportunism: Principles for 
Policing Restructuring Support Agreements,” Brooklyn Law School Legal 
Studies (March 2020):  

“The key question in thinking about RSAs, and the dividing line between the good 
and the bad, is whether an RSA is being used to overcome coordination problems, or 
whether it is being used to exploit situational leverage in order to hold the resolution of 
value maximization issues hostage to redistributional demands. Is an RSA facilitating the 
bargaining in the shadow of entitlement that the Bankruptcy Code contemplates? Or is it 
facilitating opportunistic distortion of the Code’s priority scheme or process for policing 
bargains through plan confirmation?  We suggest some ‘badges of opportunism’ that can 
be used as a rubric for identifying when RSAs are problematic. 

“The badges of opportunism come in two flavors, procedural and distributive, 
though the two are often linked. On the distributive side, a clear sign of opportunism is 
when an RSA is used to reallocate reorganization surplus to its supporters. Thus, certain 
provisions in an RSA such as those that waive preference or fraudulent conveyance 
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recoveries, that release third parties, that waive section 506(c) charges, or that enforce 
structural subordinations, should send up red flags as badges of opportunism. 

“On the procedural side, badges of opportunism are present in provisions that:  

(1)  reward the signer of the RSA at the expense of non-signers, particularly where 
the non-signers are in the same class or a junior class (unless disinterested members 
of the junior class also support the plan); or  

(2)  seek to commit parties to supporting a plan notwithstanding later developments 
in the case. 

“Thus, the absence of a fiduciary out or a no-material modification provision might 
be fatal. Similarly, coercive features … ought to be carefully scrutinized with an eye toward 
whether they are being used in good faith. 

“Finally, and this bears particular mention, where an RSA provides for a sale of the 
company, the distributive and procedural concerns are magnified because the sale will be 
accomplished well before the plan process—the Bankruptcy Code’s contemplated 
mechanism for policing bargains—can be completed. Therefore, the distributive questions 
in a sale should be subject to the procedural protections associated with the plan process or 
the equivalent. 

“….  If there is to be a sale of substantially all the debtor’s assets outside the context 
of a confirmed plan, sufficient assets should be retained in the estate to assure that any 
distribution will satisfy the statutory requirements for ‘cramdown.’” 

(footnotes omitted). 

 Douglas Baird, “Bankruptcy’s Quiet Revolution,” Law School of Univ. of 
Chicago, April 2016. 

--- “Restructuring support agreements allow the debtor to give larger shares to the 
creditors capable of causing the most trouble. The restructuring support agreement 
enhances the debtor’s ability to shape the reorganization and coral the various creditor 
groups. As long as the firm reorganizes successfully, everything else is a detail.  

“But it is a mistake to suggest that bargaining is desirable for its own sake. 
Bargaining by itself in inherently wasteful. There is no reason to do it unless it serves some 
purpose. If the bargaining is done in pursuit of a plan of reorganization, it seems desirable. 
What about such bargaining should be suspect? The most obvious consequence of using 
restructuring support agreements is that they leave creditors with the greatest ability to put 
the reorganization off course with more and creditors who lack such power with relatively 
less. But this alone may not be cause for concern.”  

--- “[Ensuring the integrity of the process beyond the distributional rules] is best 
done not by trying to determine how much value is leaking or how large each creditor’s 
share would be in a different bargaining environment, but rather by trying to ensure that 
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the negotiations are done in a way that ensures enough information flows to the judge so 
that she can apply the Code’s substantive rules. The way to incorporate [the applicable case 
law authorities] then is not to worry about where money ended up or whether money passed 
hands, but process. If the debtor is not there to press for a different valuation or point to a 
deficiency in the senior creditor’s lien, someone else needs to be there. A plan is not ‘fair 
and equitable’ if it keeps the bankruptcy judge in the dark—even if the substantive terms 
of the plan itself are unobjectionable.” 

--- “In deciding whether to approve the assumption of a restructuring agreement 
reached outside of bankruptcy or to bless one reached inside of bankruptcy, the bankruptcy 
judge should assess the integrity of the process as much as the terms itself.”  

--- “Ultimately, the question of how to police the bargaining can be put simply.  The 
question is how the bankruptcy judge should assess the trade-off between getting the 
information and keeping the case on track.  Moreover, the bankruptcy judge does not need 
that much information to figure out what is going on.  She is a skeptical recipient of 
knowledge.  She can draw inferences from what contesting parties tell her. [footnote 
omitted]     

“What the court must do, however, is resist the temptation to unmoor the ‘fair and 
equitable’ principle and similar language from history and theory. Any general review for 
‘fairness’ risks a degenerative process that begins with some law clerk inventing a vacuous 
laundry list of factors to be considered.  Such tests are seductive because they give the 
illusion of certainty, but such tests are always hopelessly malleable and indefinite.  They 
invite those who adopt them to replace careful thinking with mechanical recitation and 
hand-waving. The judge should instead take direct measure of the agreement and the path 
that led to it. Any support agreement that forces the hand of the judge too much or keeps 
her from understanding the lay of the land should be suspect.” 
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Equitable Mootness – Should Confirmation Orders Be 
Subject to Meaningful Appellate Review? 

Equitable mootness has attracted a significant amount of criticism from courts and 
commentators over the years,1 and has recently become the subject of renewed focus due to its 
potential to shield controversial rulings (such as, for example, those in the context of third-party 
releases under chapter 11 plans, which have increasingly become a hot-button issue) from 
meaningful appellate review.  Nevertheless, the equitable mootness doctrine persists and remains 
a key tool for debtors seeking to limit appellate challenges to confirmation orders and other key 
rulings in bankruptcy cases.  These materials provide some brief background on the equitable 
mootness doctrine and discuss recent developments in the case law, which continues to evolve in 
the absence of guidance from the U.S. Supreme Court. 

Background  

Equitable mootness is a judicially-created doctrine “by which an appellate court deems it 
prudent for practical reasons to forbear deciding an appeal when to grant the relief requested will 
undermine the finality and reliability of [certain key transactions in a bankruptcy cases (typically, 
confirmation of plans of reorganization)].”  In re Tribune Media Co., 799 F.3d 272, 277-78 (3d 
Cir. 2015), cert. denied sub nom. Aurelius Cap. Mgmt., L.P. v. Tribune Media Co., 577 U.S. 1230 
(2016); see also, e.g., Motor Vehicle Cas. Co. v. Thorpe Insulation Co. (In re Thorpe Insulation 
Co.), 677 F.3d 869, 880 (9th Cir. 2012) (“Equitable mootness occurs when a comprehensive 
change of circumstances has occurred so as to render it inequitable for [an appellate] court to 
consider the merits of the appeal.” (quotation marks omitted)).  “Equitable mootness often applies 
in bankruptcy appeals because ‘bankruptcy judgments frequently result in complex business 
reorganizations or distributions of assets that would be difficult for an appellate court to unravel.’”  
Wilmington Tr., Nat’l Ass’n v. Lord & Taylor LLC, Civ. Act. No. 3:20cv878, 2021 WL 3089105, 
at *8 (E.D. Va. Jul. 22, 2021) (quoting Huntington Nat’l Bank v. Shawnee Hills, Inc. (In re 
Shawnee Hills, Inc.), No. 2:02-0872, 2002 WL 31681538, at *2 (S.D. W. Va. Nov. 19, 2002)). 

The equitable mootness doctrine is premised on the notion that under certain 
circumstances, it would be inequitable to “unscramble the egg” – e.g., by overturning a confirmed 
plan of reorganization, even if there is a still a live “case or controversy” such that the appeal is 

 
1 For example, in City of Detroit, U.S. Circuit Judge Karen Nelson Moore wrote a lengthy dissent criticizing 
the “ill-reasoned equitable mootness doctrine,” which, she asserted, was not justified by the Bankruptcy 
Code, “undermine[d] the delicate constitutional balance on which bankruptcy adjudication is based,” and 
should not be applied in the chapter 9 context (if in any context).  Ochadleus v. City of Detroit (In re City 
of Detroit), 838 F.3d 792, 807, 811, 814 (6th Cir. 2016) (Moore, J., dissenting), cert. denied, 137 S. Ct. 
1584 (2017).  Similarly, in One2One Communications, U.S. Circuit Judge Cheryl Ann Krause wrote a 
lengthy concurrence in which she agreed with “the majority’s equitable mootness analysis, which we are 
compelled to undertake under our controlling precedent,” but noted her significant concerns about both the 
“legitimacy” and the “efficacy” of the equitable mootness doctrine (which she described as a “legally 
ungrounded and practically unadministrable ‘judge-made abstention doctrine’”), and urged her fellow 
judges “to revisit or at least reform the equitable mootness doctrine.”  In re One2One Commc’ns, LLC, 805 
F.3d 428, 438, 454 (3d Cir. 2015).  See also, e.g., Bruce A. Markell, The Needs of the Many: Equitable 
Mootness’ Pernicious Effects, 93 AM. BANKR. L.J. 377 (2019). 
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not strictly moot under Article III of the United States Constitution.  See, e.g., In re City of Detroit, 
838 F.3d at 798 (“Equitable mootness is not technically ‘mootness’ – constitutional or otherwise 
– but is instead ‘a prudential doctrine that protects the need for finality in bankruptcy proceedings 
and allows third parties to rely on that finality’ by ‘prevent[ing] a court from unscrambling 
complex bankruptcy reorganizations when the appealing party should have acted before the plan 
became extremely difficult to retract.’”); R2 Invs., LDC v. Charter Commc’ns, Inc. (In re Charter 
Commc’ns, Inc.), 691 F.3d 476, 481 (2d Cir. 2012) (“Unlike constitutional mootness, which turns 
on the threshold question of whether a justiciable case or controversy exists, equitable mootness 
in the context presented here is concerned with whether a particular remedy can be granted without 
unjustly upsetting a debtor’s plan of reorganization.  Equitable mootness in the bankruptcy setting 
thus requires the district court to carefully balance the importance of finality in bankruptcy 
proceedings against the appellant’s right to review and relief.” (citations omitted)), cert. denied 
sub nom. Law Debenture Trust Co. of N.Y. v. Charter Commc’ns, Inc., 569 U.S. 968 (2013).  

While the precise standard for invoking equitable mootness varies across jurisdictions, 
courts generally focus on whether the appellate court can fashion effective and equitable relief, 
and consider some or all of the following factors: (1) whether the plan has been substantially 
consummated, (2) whether a stay has been obtained, (3) whether the relief requested would affect 
the rights of parties not before the court, (4) whether the relief requested would affect the success 
of the plan, and (5) the public policy of affording finality to bankruptcy judgments.  See, e.g., In 
re Phila. Newspapers, LLC, 690 F.3d 161, 168 (3d Cir. 2012) (citation omitted), cert. dismissed 
sub nom. Gureghian v. Phila. Newspapers, LLC, 568 U.S. 1151 (2013); see also, e.g., Search 
Market Direct, Inc. v. Jubber (In re Paige), 584 F.3d 1327, 1339, 1348 (10th Cir. 2009) (applying 
six-factor test including “a quick look at” the merits of the appeal); JPMCC 2001-C1 Grasslawn 
Lodging, LLC v. Transwest Resort Props., Inc. (In re Transwest Resort Props., Inc.), 801 F.3d 
1161, 1167-68 (9th Cir. 2015) (applying four-factor test); TNB Fin., Inc. v. James F. Parker Ints. 
(In Matter of Grimland, Inc.), 243 F.3d 228, 231 (5th Cir. 2001) (applying three-factor test).   

 As discussed below, while the equitable mootness doctrine continues to be applied across 
jurisdictions, its legitimacy and precise scope remain the subject of ongoing debate. 

Recent Denials of Certiorari by U.S. Supreme Court  

 To date, the U.S. Supreme Court has yet to review the doctrine of equitable mootness, 
leaving the parameters of the doctrine to be defined by lower courts.  Within the last year alone, 
the Supreme Court has denied certiorari with respect to equitable mootness challenges no fewer 
than five times: 

 KK-PB Fin., LLC v. 160 Royal Palm LLC (In re KK-PB Fin., LLC), Case Nos. 20-1261, 
20-12368, 2021 WL 5605085 (11th Cir. Nov. 30, 2021) (per curiam) (affirming dismissal 
of related bankruptcy appeals by purported creditor based on findings that (i) appeal from 
confirmation order was equitably moot because creditor had failed to obtain (despite 
seeking) a stay pending appeal and debtor’s plan, although it did not “involve unusually 
complex transactions,” had been substantially consummated and (ii) appeal from 
bankruptcy court’s order estimating creditor’s claim at $0 for all purposes was 
constitutionally moot under Article III because “[t]here is no way to modify the plan, as 
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[appellant] suggests, if the appeal of the plan’s confirmation is equitably moot”), cert. 
denied, No. 21-1197, 142 S. Ct. 2778 (2022). 

 Clark v. Council of Unit Owners of 100 Harborview Dr. Condo., 857 Fed. App’x 729 (4th 
Cir. 2021) (per curiam) (holding that appeal by condo owner claimants challenging 
bankruptcy court’s ruling on the amount of their allowed claims against a property manager 
debtor (for breach of its duty to maintain and repair claimants’ unit) as equitably moot 
where claimants had not attempted to stay implementation of debtor’s plan of 
reorganization, debtor had paid more than $2.8 million to creditors under its confirmed 
plan, and relief sought by creditors would “both ‘nullify the success that ha[d] already been 
achieved under the Confirmed Plan’ and ‘harm the interests of third-party creditors and 
other unit owners’”2), cert. denied, 142 S. Ct. 772 (2022). 

 In re Nuverra Envtl. Sols., Inc., 834 Fed. App’x 729 (3d Cir. 2021) (dismissing appeal by 
individual creditor alleging that debtors’ confirmed chapter 11 plan of reorganization 
unfairly discriminated against unsecured creditors as equitably moot; acknowledging that 
a “court may fashion whatever relief is practicable instead of declining review simply 
because full relief is not available” and that appellant sought “a relatively small sum,” but 
finding that appellant’s requested relief was in fact “a personal payout that was disallowed 
by” the Bankruptcy Code and that any other form of relief “would require unwinding the 

 
2 The claimants in Clark had argued that their appeal was not equitably moot because the “limited relief” 
they were requesting – a ruling that the amount of their claims against the debtor was greater than the 
amount allowed by the bankruptcy court – would not require “a complete reversal of the reorganization 
plan.”  See Clark v. Council of Unit Owners of 100 Harborview Dr. Condo., Civ. Case. No. SAG-18-03542, 
2019 WL 4673434, at *6 (D. Md. Sept. 25, 2019).  However, the district court found that this position was 
“belied by the nature of their appeal,” as the claimants were seeking more than $25 million in damages 
(versus the $731,000 plus $6,000 per month in ongoing damages allowed by the bankruptcy court), which 
amount “would dwarf the total owed to other creditors” and “might require disgorgement of all, or a 
significant portion of, the $2.8 million already paid.”  Id.  The district court noted that because one of the 
classes under the plan had transferred a condominium unit to the debtor’s designee in exchange for payment 
of their claims as part of a settlement under the plan, disgorgement of funds paid to that class “would 
necessitate the transfer of title – for [the unit] – back to the creditors, which may prove practically 
impossible.”  Id.  Moreover, the district court observed, granting the claimants’ requested relief would 
“undermine the interests of other unit holders,” who had continued to pay their annual and special 
assessments (the primary funding source for the confirmed plan) in reliance on the plan’s finality.  Id.  
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confirmed plan”3),4 cert. denied sub nom., Hargreaves v. Nuverra Envtl. Sols., Inc., 142 S. 
Ct. 337 (2021). 

 GLM DFW, Inc. v. Windstream Holdings, Inc. (In re Windstream Holdings, Inc.), 838 Fed. 
App’x 634 (2d Cir. 2021) (rejecting argument that equitable mootness only applied to 
appeals from confirmation orders, and holding that appeal from order authorizing certain 
payments to critical vendors was equitably moot where purported critical vendor had failed 
to seek a stay pending appeal, debtors’ plan of reorganization had been substantially 
consummated, and granting requested relief “could cause tens of millions of dollars in 
previously satisfied claims to spring back to life, thereby potentially requiring the 
bankruptcy court to reopen the plan of reorganization”; explaining that “[o]ur precedent is 
clear that equitable mootness can be applied ‘in a range of contexts,’ including appeals 
involving all manner of bankruptcy court orders” and that “an appeal does not need to 
directly challenge a plan of reorganization to impact that plan”), cert. denied, GLM DFW, 
Inc. v. Windstream Holdings, Inc., 142 S. Ct. 226 (2021). 

 Pinto-Lugo v. Fin. Oversight & Mgmt. Bd. for P.R., 987 F.3d 173 (1st Cir. 2021) (finding 
that doctrine of equitable mootness was not abrogated by Mission Product Holdings, Inc. 
v. Tempnology, LLC, 139 S. Ct. 1652 (2019)5 and applied in title III proceedings under the 
Puerto Rico Oversight, Management, and Economic Stability Act (“PROMESA”),6 and 

 
3 The appellant in Nuverra was an unsecured noteholder.  Under the confirmed plan, creditors in the 
noteholder’s class were only receiving a 6% recovery on the face value of their notes, whereas certain 
unsecured trade and other creditors in a separate class “whose debts ar[o]se out of the debtor’s day to day 
operations” were receiving payment in full pursuant to a “gift” from secured creditors.  See In re Nuverra 
Sols., Inc., 834 Fed. App’x at 731.  The Third Circuit found that the appellant’s requested relief, i.e., paying 
his $450,000 unsecured claim in full, would run afoul of section 1123(a)(4) of the Bankruptcy Code, which 
prohibits plans from preferring certain creditors over others in the same class.  Id. at 734.  Thus, the Third 
Circuit concluded, “the only way to give [the appellant] the money he wants is to give all [creditors in his 
class] a 100% refund on their $40.4 million in unsecured 2018 notes, which would fatally scramble the Plan 
and significantly harm third parties.”  Id. at 736. 
4 In a concurring opinion in Nuverra, U.S. Circuit Judge Krause reiterated the concerns stated in her prior 
concurrence in One2One Communications, lamenting that “[t]oo often, . . . we and other courts have 
allowed the doctrine itself to short-circuit the merits analysis,” and asserted that “this problematic doctrine 
has lured us into abdicating our jurisdiction when we should be exercising it, and ‘stunt[ing] the 
development’ of our bankruptcy jurisprudence when it’s our duty to promote it.”  See In re Nuverra Envtl. 
Sols., Inc., 834 Fed. App’x at 736-37 (Krause, J., concurring).  Judge Krause therefore concurred only in 
the judgment, explaining that she would have resolved the appeal in favor of the reorganized debtors on the 
merits rather than on equitable mootness grounds.  Id. at 737. 
5 In Mission Product Holdings, the U.S. Supreme Court considered whether the case before it was moot, 
and noted that “[u]nder settled law, we may dismiss the case for that reason only if ‘it is impossible for the 
court to grant any effectual relief whatever’ to [the petitioner] assuming it prevails.”  Mission Prod. 
Holdings, Inc., 139 S. Ct. at 1660.  The First Circuit reasoned in Pinto-Lugo that Mission Product Holdings 
involved Article III mootness and was “inapplicable here, where the issue at hand turns not on jurisdiction 
but on the merits of what is in form and substance a request for equitable relief.”  Pinto-Lugo, 987 F.3d at 
182.   
6 Certain of the appellants in Pinto-Lugo had argued that “even if the [equitable mootness] doctrine fits will 
within the context of commercial bankruptcy case, it does not apply in a municipal bankruptcy proceeding, 
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holding that equitable mootness justified dismissal of multiple appeals from order 
confirming plan of adjustment in title III case where appellants had not sought a stay 
pending appeal and their appeals went “to the heart of the Plan” such that granting 
appellants’ requested relief “would trigger a hopeless effort to unscramble the eggs”7), cert. 
denied sub nom. Elliott v. Fin. Oversight & Mgmt. Bd. for P.R., 142 S. Ct. 74 (2021). 

Other Recent Developments 

Courts Applying Equitable Mootness 

As noted above, a number of circuit courts have dismissed bankruptcy appeals on equitable 
mootness grounds in recent years.  Other recent decisions applying equitable mootness to dismiss 
appeals include: 

 Biondo v. Gold, Lange, Majoros & Smalarz, P.C. (In re Biondo), Case No. 21-11462, 2022 
WL 2512789 (E.D. Mich. Jul. 6, 2022) (dismissing individual chapter 7 debtor’s appeal 
from order granting first and final fee application for counsel to chapter 7 trustee (for fees 
totaling $10,002.50) as equitably moot where debtor failed to seek stay, trustee had fully 
administered debtor’s solvent estate, and bankruptcy case had been closed; rejecting 
debtor’s argument that allowing her to recover disputed professional fees “‘w[ould] not 
affect the success of the Chapter 7 case’” as “ignor[ing] that the surplus in the present 
bankruptcy matter was only $2,727.33, so even the relatively modest additional 
administrative [cost] resulting from reopening the case carries the very real possibility of 
pushing the bankruptcy estate from a surplus to a deficit, at which point the claims of third-
party creditor[s] could be implicated”), appeal filed, Case No. 22-1666 (6th Cir. Aug. 1, 
2022). 

 Talarico v. Ultra Petroleum Corp. (In re Ultra Petroleum Corp.), Case No. 21-20049, 2022 
WL 989389 (5th Cir. Apr. 1, 2022) (dismissing shareholder’s appeal from confirmation 
order – which sought “full relitigation of the bankruptcy proceedings,” including, among 

 
and certainly not in a Title III proceeding under PROMESA.”  Pinto-Lugo, 987 F.3d at 182.  The First 
Circuit noted that “[a]s to municipal bankruptcy proceeding, every circuit that has considered the doctrine’s 
applicability to Chapter 9 adjustment plans has uniformly treated it as applicable.”  Id.  Reasoning that the 
key question was “whether the reasons for making the doctrine applicable to Chapter 11 reorganizations 
apply with equal or even greater force to adjustments under PROMESA,” the First Circuit answered this 
question in the affirmative.  Id.   
7 The First Circuit “recognize[d] the possibility that, in some cases, it might be possible to modify a stand-
alone component of a plan to satisfy an idiosyncratic claim without upsetting the interests of third parties, 
and without setting a precedent that would trigger a cascade of such claims.”  Pinto-Lugo, 987 F.3d at 185.  
However, the First Circuit found that the relief sought in the appeals before it – in which the appellants 
argued “that [the confirmed plan of adjustment for the Puerto Rico Sales Tax Financing Corporation 
(“COFINA”), a public corporation,] unlawfully abrogated their rights as junior COFINA bondholders, that 
the plan confirmation procedures were unlawful, and that the plan confirmation should not have been 
implemented because the Commonwealth violated the Puerto Rico Constitution in enacting implementing 
legislation” – was “neither legal nor practical” and could not be granted without unwinding the now-
consummated plan of adjustment.  Id. at 176, 184-86. 
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other things, appointment of equity holders’ committee, discovery and litigation regarding 
value of certain assets, and deletion of certain release provisions from plan and 
confirmation order, based on debtor’s alleged bad faith8 – as equitably moot on grounds 
that (i) shareholder had not obtained a stay pending appeal, (ii) plan had been substantially 
consummated, and (iii) granting the requested relief would impact “the entire confirmation 
order” and “affect the rights of parties not before [the court]”). 

 Adventist Health Sys./W. v. Fire Victim Tr. (In re Pac. Gas & Elec. Co.), No. 21-15447, 
2022 WL 911780 (9th Cir. Mar. 29, 2022) (affirming dismissal of confirmation appeal by 
creditors challenging their treatment under debtors’ confirmed and substantially-
consummated plan of reorganization (specifically, application of provisions permitting 
trustee for fire victims’ trust established under plan to (i) reduce payments to fire victims 
by amount reasonably recoverable by victims from insurers and (ii) require victims to 
exhaust their available insurance recoveries before seeking compensation from trust) as 
equitably moot, reasoning that “any effective relief would either be inequitable or would 
undermine the Plan” because “[e]xempting only Appellants from the challenged [plan] 
provision could reduce distributions to all other fire victims, and exempting all creditors 
from the provision would ‘knock[] the props out from under’ the Plan’s two-trust 
structure”).9 

 NGL, LLC v. Horizon Hosp. Group, LLC (In re Hazan), 10 F.4th 1244 (11th Cir. 2021) 
(rejecting creditor’s argument that equitable mootness “only applies in cases involving 
large corporation bankruptcy, not in individual bankruptcies,” and affirming district court 
order dismissing creditor’s appeal from order confirming individual chapter 11 plan as 
equitably moot). 

 Drivetrain, LLC v. Kozel (In re Abengoa Bioenergy Biomass of Kansas, LLC), 958 F.3d 
949 (10th Cir. 2020) (recognizing that “a liquidation masquerading as a reorganization 
likely will not implicate the same concerns that animate determinations of equitable 
mootness in cases where a going concern emerges from the bankruptcy process,” but 

 
8 The appellant in Ultra Petroleum did not dispute that he had not sought a stay pending appeal or that the 
plan had been substantially consummated, but argued that “any ‘substantial consummation’ [wa]s subject 
to revocation or rescission’ because the issues he raised ‘[we]re rooted in fraud and deceit’ and thus [we]re 
consequential to the integrity of the Chapter 11 process,” and that “because ‘virtually all of’ the affected 
parties were sophisticated investors, there were ‘no innocent third parties at risk.’”  2022 WL 989389, at 
*1 (quotations omitted).  The Fifth Circuit rejected these arguments.  Noting that “rather than pointing to 
errors made by the district court in its equitable mootness dismissal or to errors made by the bankruptcy 
court with discrete solutions that we could solve through fractional recovery,” the appellant was asserting 
“broad procedural complaints” that effectively sought to “bring the parties back to square one,” the Fifth 
Circuit concluded that granting the appellant’s requested relief at the present stage of the proceedings (after 
multiple requests for extensions of time by the appellant) “would be to throw the reorganization into chaos.”  
Id. at *5.  
9 The Ninth Circuit similarly affirmed the dismissal of a separate confirmation appeal by a pro se fire victim 
as equitably moot and subsequently denied that appellant’s petition for rehearing en banc.  See McDonald 
v. PG&E Corp., No. 20-17366, 2022 WL 1657452, at *1 (9th Cir. May 25, 2022), reh’g denied, McDonald 
v. PG&E Corp., No. 20-17366, slip op. at 1 (9th Cir. Aug. 23, 2022). 
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nevertheless affirming dismissal of subordinated creditor’s appeal from order confirming 
chapter 11 plan of liquidation as equitably moot). 

Courts Declining to Apply Equitable Mootness 

The equitable mootness doctrine is not without limits, however, and a number of courts in 
recent years have demonstrated a willingness to probe whether effective and equitable relief is 
truly unavailable under the facts presented and/or to prevent potential attempts by appellees to 
shield rulings from appellate review on equitable mootness grounds.  Recent decisions declining 
to apply or otherwise restricting the use of the equitable mootness doctrine include: 

 NextPoint Advisors, L.P. v. Highland Cap. Mgmt., L.P. (In Matter of Highland Cap. Mgmt., 
L.P.), No. 21-10449, 2022 WL 3571094 (5th Cir. Aug. 19, 2022) (noting prior criticisms 
of equitable mootness doctrine and declining to dismiss various appeals from order 
confirming chapter 11 plan of reorganization as equitably moot despite fact that plan was 
substantially consummated and appellants had “only a minor economic stake and 
questionable good faith”; rejecting appellants’ arguments that equitable mootness did not 
apply because plan of reorganization was disguised liquidating plan and because debtor 
was estopped from asserting the doctrine by virtue of having joined in appellants’ motion 
to certify appeal,10 but likewise rejecting debtor’s argument that granting appellants’ 
requested relief “would generate untold chaos” and reversing confirmation order as to 
exculpation of certain non-debtors11). 

 
10 The Fifth Circuit rejected the appellants’ characterization of the confirmed plan as a liquidating plan, but 
further noted that even if the plan were a liquidating plan, that fact would not categorically bar application 
of the equitable mootness doctrine.  See In Matter of Highland Cap. Mgmt., L.P., 2022 WL 3571094, at *6.  
The Fifth Circuit likewise rejected the appellants’ argument that the debtor’s decision to join in the motion 
to certify the appeal estopped the debtor from asserting equitable mootness, noting that appellants “cite[d] 
no legal support for that approach.”  Id.   
11 The appellants in Highland Capital raised numerous challenges to the confirmed plan, including (i) 
violation of the absolute priority rule, (ii) improper exculpation of nondebtors in violation of 11 U.S.C. 
§ 524(e) (and related injunctive provisions), (iii) noncompliance with Rule 2015.3 of the Federal Rules of 
Bankruptcy Procedure, and (iv) inaccurate factual findings regarding ownership and control of certain 
nondebtor entities, the first two of which the debtor argued were equitably moot.  See In Matter of Highland 
Cap. Mgmt., L.P., 2022 WL 3571094, at *6-7.  The Fifth Circuit rejected the debtor’s argument that the 
court could not “surgically excise” the challenged provisions of the plan, finding that restrictions on post-
confirmation modifications to plans (e.g., under 11 U.S.C. § 1127(b)) did not limit appellate review of 
confirmation orders nor prevent appellate courts from granting relief in such appeals without upsetting the 
reorganization.  Id. at *6.  Although the Fifth Circuit ultimately rejected all of the appellants’ arguments on 
the merits other than the challenge to the exculpation provisions, it explained that the absolute priority rule 
challenge was not equitably moot because there was no evidence that the junior classes allegedly granted 
improper distribution rights under the plan had actually received any distributions yet, and, thus, “the relief 
would not affect third parties of the success of the plan.”  Id. at *7.  With respect to the exculpation 
provisions, the Fifth Circuit was unpersuaded by the debtor’s argument that the nondebtor exculpated 
parties (various plan participants, including the debtor and its employees and chief executive officer, the 
independent directors appointed to govern the debtor during the bankruptcy case, the board appointed to 
oversee the claimant trust established under the plan, professionals retained in the bankruptcy case, and all 
“Related Persons”) would resign rather than be exposed to litigation from the debtor’s highly-litigious co-
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 Patterson v. Mahwah Bergen Retail Group, Inc., 636 B.R. 641 (E.D. Va. 2022) (“Ascena”) 
(rejecting equitable mootness as basis for denying review of appeal challenging third-party 
releases and exculpation in confirmed plan and reversing and remanding with instructions 
to redraft exculpation clause and sever voided third-party releases; citing to the following 
“threshold issues” weighing against a finding of equitable mootness: (i) vacating the 
confirmation order eliminates the relevant final judgment such that the court was not faced 
with “‘the passage of time after a judgment in equity and implementation of that 
judgment,’” (ii)  the appeal was brought by the U.S. Trustee in an effort to fulfill “its duty 
of protecting the public interest and preventing the abuse of the bankruptcy system (which 
effort would be thwarted by a finding of equitable mootness), (iii) the ruling had significant 
constitutional implications, and (iv) the facts did not suggest that effective judicial relief 
was impossible, as the third-party releases could be severed from the plan notwithstanding 
the “boilerplate” non-severability provision therein). 

 Harrington v. Purdue Pharma L.P. (In re Purdue Pharma L.P.), 634 B.R. 240 (S.D.N.Y. 
2021) (referencing prior issuance of a temporary restraining order enjoining debtors from 
implementing confirmed plan (to bolster equitable mootness arguments) pending argument 
on motion for stay pending appeal; denying appellant’s motion for stay pending appeal on 
the condition that debtors and other plan supporters file a written stipulation providing that 
“they would not ever argue to any court that the pending appeals had been rendered 
equitably moot by the actions undertaken pursuant to [a prior bankruptcy court order 
authorizing the debtors to undertake certain actions in furtherance of the plan],” and 
emphasizing, “I am on the record as stating that I will not allow this appeal to be equitably 
mooted”).12  

 FishDish, LLP v. VeroBlue Farms USA, Inc. (In re VeroBlue Farms USA, Inc.), 6 F.4th 
880 (8th Cir. 2021) (emphasizing that dismissal on equitable mootness grounds should be 
“rarely granted” and reversing district court decision dismissing appeal of confirmation 
order on equitable mootness grounds with instructions that district court undertake “at least 
a preliminary review of the merits” of the appeal “to determine the strength of [the 
appellant’s] claims, the amount of time that would likely be required to resolve the merits 
of those claims on an expedited basis, and the equitable remedies available – including 
possible dismissal – to avoid undermining the plan and thereby harming third parties” 
before invoking equitable mootness).13 

 
founder and his affiliates, and found that regardless, “‘equity strongly supports appellate review of issues 
consequential to the integrity and transparency of the Chapter 11 process.’”  Id. at *3, *13-14 (quoting Hilal 
v. Williams (In re Hilal), 534 F.3d 498, 500 (5th Cir. 2008)).  
12 The district court in Purdue subsequently vacated the confirmation order, finding that the bankruptcy 
court lacked statutory authority to impose the third-party releases granted under the debtors’ plan.  See In 
re Purdue Pharma, L.P., 635 B.R. 26 (S.D.N.Y. 2021). 
13 On remand, the district court in VeroBlue Farms denied the appellees’ renewed motion to dismiss the 
appeal on equitable mootness grounds, but ruled against the appellant on the merits and affirmed the various 
bankruptcy court orders being appealed from).  See FishDish, LLC v. VeroBlue Farms USA, Inc., No. 19-
CV-3026-CJW-KEM, 2022 WL 1093271, at *4, *12 (N.D. Iowa Apr. 12, 2022) (noting that “the Court 
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 Off. Comm. of Unsecured Creditors of Walker Cnty. Hosp. Corp. v. Walker Cnty. Hosp. 
District (In Matter of Walker Cnty. Hosp. Corp.), 3 F.4th 229 (5th Cir. 2021) (noting, in 
affirming dismissal of creditors’ appeal from § 363 order as statutorily moot under 
§ 363(m), that district court had also found creditors’ appeal equitably moot, but reasoning 
that “there was no bankruptcy plan ever proposed in this case, let alone a plan confirmation 
order, so the doctrine of equitable mootness cannot apply”). 

 Norio, Inc. v. Casey (In re Downs), 835 Fed. App’x 262 (9th Cir. 2021) (affirming 
bankruptcy appellate panel decision rejecting chapter 7 trustee’s argument that creditor’s 
appeal from order disallowing creditor’s $50,000 secured claim (on grounds that debtor 
lacked authority to pledge relevant collateral because it was owned by another entity) had 
been rendered equitably moot by consummation of sale of purported collateral; finding that 
appeal was not moot because creditor was seeking to recover its claim from sale proceeds, 
not to unwind sale, and proceeds were more than sufficient to cover creditor’s claim if 
allowed as secured).  

Conclusion 

 An increasing number of appellate courts appear to be inclined to provide meaningful 
review of bankruptcy court orders even where a plan has been substantially consummated, 
particularly in circumstances such as disputes over third-party releases in the mass tort context 
where there are strong public policy considerations at play.  Given this development, 
practitioners are well-advised to promptly seek a stay pending appeal and diligently pursue the 
appeal in all instances in which appellate review is desired by their clients, thereby bolstering 
their defenses to equitable mootness arguments.14  The real question is whether the U.S. 
Supreme Court will finally take an interest and grant certiorari on the issue of equitable 
mootness, thereby providing guidance to the courts below. 

 
finds that the strength of the appellant’s claims is weak and will dispose of them without invoking the 
doctrine of equitable mootness”). 
14 As illustrated in recent case law, the failure to seek a stay pending appeal is a significant factor and will 
weigh against the appellant under an equitable mootness analysis, as will the appellant’s failure to 
expeditiously pursue the appeal.  See, e.g., In re Windstream Holdings, Inc., 838 Fed. App’x at 637 
(identifying appellant’s failure to diligently pursue a stay pending appeal as “most notabl[e]” factor 
supporting equitable mootness analysis finding, and also noting appellant’s failure to seek expedited 
appeal); Clark, 857 Fed. App’x at 731 (citing appellants’ failure to seek stay pending appeal in affirming 
dismissal of appeal on equitable mootness grounds); Pinto-Lugo, 987 F.3d at 183-185 (citing appellants’ 
failure to seek stay pending appeal, expedite appeals, or object to requests for extension of briefing schedule 
in appeals in dismissing appeals on equitable mootness grounds). 
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Bankruptcy Boom or Bust –  
How Far Is Too Far and Is the Day of Reckoning Here? 

 
2022 National Conference of Bankruptcy Judges  

October 20, 2022, 8:45 am 
 

 
 
 The description of this panel asks, “[a]re the bankruptcy pros zealously advancing the 
economic interests of their clients or pushing the edge of the envelope past the point of no return 
with long-term consequences that could permanently change the course of bankruptcy cases?” 
The following four relatively short journal articles frame and speak to this question.  

The first two articles, The Bankruptcy Code at Twenty-Five and the Next Generation of 
Lawmaking,1 and Ripple or Revolution? The Indeterminacy of Statutory Bankruptcy Reform,2 
consider two sides of a law reform coin: the bankruptcy system undergoes significant change 
without statutory amendment, but that also means that any statutory change is going to be filtered 
through, and potentially blunted by, the system’s actors and institutions. A third article, Shocking 
Business Bankruptcy Law,3 considers the strategic use of crisis to drive the law further away 
from the rule of law in the big business bankruptcy context. One should not assume that practices 
“snap back” after the crisis subsides.  

The fourth article, Corporate Bankruptcy Hybridity,4 characterizes bankruptcy as a 
public-private partnership measured by funding, standard setting, and forms of oversight. That 
characterization drives home the importance of system accountability for a variety of legal, 
constitutional, and democratic objectives that go beyond the common mantra of “maximizing 
economic value.” Because economic value maximization, as well as these other objectives, are 
very difficult to measure in an adversarial setting in real time, this framework makes it more 
important to adhere to the rule of law and limit discretion rather than less. The article further 
notes how various trends in bigger business bankruptcy, including equitable mootness, weaken 
the system’s ability to fulfill these values, as does the homogeneity of the bankruptcy profession.  

  
 
 

 
 

 
1 78 American Bankruptcy Law Journal 221-245 (2004). 
2 79 American Bankruptcy Law Journal 169-190 (2005). 
3 131 Yale Law Journal Forum 409-427 (2021).  
4 166 University of Pennsylvania Law Review 1715-1747 (2018).  
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Shocking Business Bankruptcy Law 
Melissa B. Jacoby 
 
abstract . The intersection of major crises and financial distress generates no shortage of 
stock stories. This Essay offers one more: how shocks can be used opportunistically in big Chapter 
11 cases to unravel bankruptcy law, and to shi� the system further away from the objective of re-
sponding to overindebtedness. 
 

“To hear the principal dissent tell it, the world will end not in fire, or 
ice, but in a bankruptcy court.”  
— Justice Sotomayor1 

introduction  

The founders of my favorite ice-cream shop, Ample Hills Creamery, named 
it a�er a Walt Whitman poem.2 Perhaps with more knowledge of poetry and ice 
cream than of business and finance, the owners expanded production and scoop 
shops beyond a sustainable point.3 On March 15, 2020, Ample Hills filed for 

1. Wellness Int’l Network, Ltd. v. Sharif, 575 U.S. 665, 683 (2015). 

2. Declaration of Phillip Brian David Smith at 3, In re Ample Hills Holdings, Inc., No. 20-41559 
(Bankr. E.D.N.Y. Mar. 15, 2020), https://www.bloomberglaw.com/product/blaw/docu-
ment/X4CBB5CN0JO9VJAPROSK7T52LG9/download [https://perma.cc/9MP4-7HA3]. 

3. See Courtney Rubin, The Shocking Meltdown of Ample Hills—Brooklyn’s Hottest Ice Cream Com-
pany, MARKER (Feb. 3, 2021), https://marker.medium.com/the-shocking-meltdown-of-am-
ple-hills-brooklyns-hottest-ice-cream-company-66b27dc1791d [https://perma.cc/77ZZ-
CKLH]. 
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bankruptcy.4 The COVID-19 pandemic did not prompt this filing, but it shaped 
what happened next. In the midst of the uncertainty and shutdowns this crisis 
fostered, the bankruptcy court approved the only proposal on the table: sale of 
Ample Hills to an Oregon gas-tank manufacturer for a disappointing one-mil-
lion dollars.5 The founders not only would lose all equity and leave the company 
but would also have to file for bankruptcy themselves to get relief from obliga-
tions they had personally guaranteed.6 

The intersection of financial distress and major crises generates no shortage 
of stock stories. In a global pandemic, failure might seem all but inevitable 
among concert venues, cruise lines, airlines, hotels, and the like. Or one might 
think of the oil and gas industry, struggling with excess supply as demand plum-
meted.7 But other stories that intersect with crises take different trajectories, and 
they too should be told. 

In recent work, I considered how a shock like the global financial crisis 
prompted formal government responses, such as the creation of new administra-
tive agencies.8 Other work has highlighted how profound changes develop 
through routine acts of repeat players within a legal system.9 One does not need 
Congress, an executive order, or a major Supreme Court decision to alter the law. 

4. Chapter 11 Voluntary Petition for Non-Individuals at 4, In re Ample Hills Holdings, Inc., No. 
20-41559 (Mar. 15, 2020), https://www.bloomberglaw.com/product/blaw/document
/X1AMNUGB0VO8J58E3N8D0M6VILE/download [https://perma.cc/TC8H-THDD]. 

5. Exhibit A of Order of July 8, 2020, Asset Purchase Agreement art. 2, cl. 3, In re Ample Hills 
Holdings, Inc., No. 20-41559 (July 8, 2020), https://www.bloomberglaw.com/product/blaw
/document/X29KB1G1FBD9VOOV6KFEKG7T63I/download [https://perma.cc/G4DU-
54WM]; About Schmitt Industries, SCHMITT INDUS., https://www.schmittindustries.com
/about-schmitt [https://perma.cc/4EAG-SEC2]. 

6. Voluntary Petition for Individuals Filing for Bankruptcy at 1-2, In re Smith, No. 1:20-BK-
43292 (Bankr. E.D.N.Y. Sept. 12, 2020), https://www.bloomberglaw.com/product/blaw/doc-
ument/X2C6LOIKSDB8PCQV3QAU94UG24K/download [https://perma.cc/8543-7YKR]. 

7. Camila Domonoske, We’re Barreling Toward an Epic Glut of Oil, NPR (Mar. 20, 2020, 1:02 PM 
EST), https://www.npr.org/2020/03/20/818457109/were-barreling-toward-an-epic-glut-of
-oil [https://perma.cc/43DQ-UNA2] (“With millions of people not taking trips, commuting 
or flying, the world’s appetite for oil has come crashing down, thanks to the coronavirus. At 
the same time, a price war between giant producers Saudi Arabia and Russia has caused the 
oil supply to swing up.”). 

8. Edward J. Balleisen & Melissa B. Jacoby, Consumer Protection A�er the Global Financial Crisis, 
107 GEO. L.J. 813, 815, 818 (2019) (describing the concept of policy shock and exploring the 
creation of the Bureau of Consumer Financial Protection following the global financial crisis). 

9. Melissa B. Jacoby, Ripple or Revolution? The Indeterminacy of Statutory Bankruptcy Reform, 79 
AM. BANKR. L.J. 169, 176 (2005) (describing the particularly strong influence of day-to-day 
actors in bankruptcy that shape the impact of statutory reform); Melissa B. Jacoby, The Bank-
ruptcy Code at Twenty-Five and the Next Generation of Lawmaking, 78 AM. BANKR. L.J. 221, 223, 
236 (2004) (explaining that Congress can exclude bankruptcy professionals from the dra�ing 
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This Essay considers how a shock fuels problematic models of business 
bankruptcy, particularly the practices I label “bankruptcy à la carte” and “off-
label bankruptcy.” I focus on the liberties taken with Chapter 11 of the Bank-
ruptcy Code by enterprises much larger than my favorite ice-cream shop. Bank-
ruptcy à la carte extracts the tools of Chapter 11 meant to be available only as part 
of a package deal and redistributes the benefits.10 These tools override state law 
on matters of contracts, asset sales, and loan priority. To the extent that these 
tools are valid exercises of federal law through the Constitution’s Bankruptcy 
Clause,11 they make sense only as part of Chapter 11’s package deal. Standing 
alone, they are suspect. Whatever the legal foundation, proponents of bank-
ruptcy à la carte (including financial institutions, hedge funds, private- equity 
funds, and their restructuring professionals) misappropriate value meant for a 
more diffuse group of stakeholders and capture it for themselves.12 Major shocks 
help them get away with it. 

In off-label bankruptcies, parties use the system to solve problems other than 
unpayable debt loads (such as litigation management), and these parties de-
mand additional perks that the Bankruptcy Code does not authorize (such as 
protecting a wide range of nondebtors during and a�er the bankruptcy). Propo-
nents of off-label cases tout the broader policy benefits of their proposals and 
warn that the deal will unravel like a wool sweater if any thread is picked, putting 
the court and potential objecting parties in a bind. Either courts and stakeholders 
reluctantly sign off on the deal with these add-ons, perhaps demanding modest 
concessions, or they call off-label bankruptcy proponents on their bluff, risking 
the loss of any benefits the deal was expected to bring. Of course, major shocks 
increase the pressure to keep the deal together. 

One prominent add-on is called a “nondebtor release” or “third-party re-
lease.” It uses bankruptcy to insulate third parties from liability even though they 
have not undertaken the burdens of bankruptcy.13 A particularly high-profile ex-
ample comes from the case of Purdue Pharma, the OxyContin producer purport-
ing to use the bankruptcy system to resolve a national crisis it fueled: widespread 

of statutes, but not from exerting influence in implementing those changes or other nonstat-
utory avenues of reform). 

10. Melissa B. Jacoby, Bankruptcy à la Carte: An Autopsy 6-7 (unpublished manuscript) (on file 
with author). 

11. U.S. CONST. art. I, § 8, cl. 4. 

12. Melissa B. Jacoby & Edward J. Janger, Ice Cube Bonds: Allocating the Price of Process in Chapter 
11 Bankruptcy, 123 YALE L.J. 862, 895-910 (2014). 

13. Lindsey D. Simon, Bankruptcy Gri�ers, 131 YALE L.J. (forthcoming 2022), https://ssrn.com
/abstract=3817530 [https://perma.cc/37PV-5V9H]. 
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opioid addiction and overdose.14 Purdue Pharma and its owners, members of 
the Sackler family, aggressively marketed opioids and downplayed addiction 
risks. Yet, the Purdue Pharma Chapter 11 case provided members of the Sackler 
family, and over a thousand other parties, with full insulation from liability with-
out filing for bankruptcy themselves. 

This Essay unfolds as follows. Part I establishes the baselines for understand-
ing Chapter 11 as a package deal with diffuse stakeholder beneficiaries. Part II 
introduces the role of shocks in the financial distress world and explores multiple 
paths by which shocks influence Chapter 11, with an emphasis on the bank-
ruptcy-á-la-carte and off-label models. Part II further recognizes the logistical 
costs of a major shock, including impeding in-person negotiations. This Essay 
concludes by noting the need for significant structural changes to restore Chap-
ter 11 as used by large enterprises. 

i .  business bankruptcy: a public-private 
partnership and a package deal  

Business bankruptcy is a public-private partnership. This characterization 
comes from how the system is funded, who oversees it, and who sets the sub-
stantive rules.15 Meant to facilitate the reorganization and preservation of for-
profit and nonprofit enterprises, Chapter 11 bankruptcy is funded, for better or 
worse, from a mixture of public and private sources.16 Liabilities come from di-
verse legal doctrines, including contract, tort, statutory, regulatory, and some-
times even constitutional law.17 The Bankruptcy Code allocates oversight re-
sponsibilities to both public parties (e.g., judges and a government watchdog) 
and private parties (e.g., creditors’ committees and sometimes trustees).18 Many 
of Chapter 11’s requirements are mandatory, but the Bankruptcy Code also al-
lows parties some latitude to cra� the terms of a restructuring deal.19 

In creating the architecture of this system, lawmakers balanced competing 
concerns rather than promote a single interest. Normative pluralism is an 

14. See generally BETH MACY, DOPESICK: DEALERS, DOCTORS, AND THE DRUG COMPANY THAT AD-

DICTED AMERICA (2018); PATRICK RADDEN KEEFE, EMPIRE OF PAIN: THE SECRET HISTORY OF 

THE SACKLER DYNASTY (2021). 

15. Melissa B. Jacoby, Corporate Bankruptcy Hybridity, 166 U. PA. L. REV. 1715, 1719-21 (2018). 

16. Id. at 1726-27. 

17. Id. at 1723. 

18. Id. at 1742. 

19. Id. at 1727. 
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acknowledged feature in other areas of law.20 The resulting statute is supposed 
to respect a variety of public values regardless of whether they are expressly 
named. The very short clause in Article I of the U.S. Constitution that authorizes 
Congress to enact uniform laws of bankruptcy—known as the Bankruptcy 
Clause—generally should not override other constitutional protections.21 We do 
not discard fundamental considerations of due process and equal protection, for 
example, simply because of financial difficulty. Rather than provide a license to 
do anything and everything in the name of advancing one policy or another, con-
ceptualizing business bankruptcy as a public-private partnership supports bank-
ruptcy minimalism by strictly adhering to the law as written to focus on the sys-
tem’s core function: resolving overindebtedness. 

To address overindebtedness, the bankruptcy system includes potent pow-
ers: a temporary injunction to provide a breathing spell from collection,22 allow-
ance of the majority of creditors to bind a minority to a new deal,23 and a per-
manent injunction against debt collection.24 To increase the odds of a confirmed 
Chapter 11 plan, thought to be particularly important when an enterprise is 
worth more alive than dead, Congress provided legal perks not available in other 
laws. These include incentives to provide financing,25 incentives to buy assets of 
the bankruptcy estate with more legal certainty,26 and alterations to the state-
law baseline regarding the treatment of contracts and leases.27 These perks, 
which have significant distributional consequences, are hard to justify, and in-
deed make little sense, if delinked from the Chapter 11 package deal. Standing 
alone, they are federal subsidies in strong tension with federalism. In addition, 

20. See, e.g., Aziz Z. Huq & Jon D. Michaels, The Cycles of Separation of Powers Jurisprudence, 126 
YALE L.J. 346, 351, 382 (2016) (discussing how normative pluralism shapes separation-of-
powers doctrine). 

21. U.S. CONST. art. I, § 8; see Jacoby, supra note 15, at 1723 (“Constitutional and quasi-constitu-
tional matters cannot be kicked to the curb simply because a company experiences financial 
distress and initiates a Chapter 11 case.”). 

22. 11 U.S.C. § 362(a) (2018) (enjoining the enforcement of prebankruptcy claims temporarily). 

23. Id. § 1126(c) (accepting the plan if favored by creditors holding at least two-thirds in dollar 
amount and more than half in the number of allowed claims). 

24. Id. § 1141 (conditioning a Chapter 11 debtor’s discharge of debt); id. § 524 (defining the dis-
charge injunction generally). 

25. Id. § 364 (listing escalating incentives to loan money to debtors). 

26. Id. § 363(b), (c), (f) (authorizing sales of bankruptcy estate property and determining the 
extent to which such sales are free and clear of existing interests). 

27. Id. § 365 (authorizing the assumption, rejection, and assignment of leases and contracts under 
particular conditions); id. § 502 (limiting damage claims for certain rejected leases). 
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while the statutory language is far from perfect, Congress wrote these perks with 
limits and standards that day-to-day practice and court decisions have eroded.28 

Two core features of Chapter 11 should also be flagged. First, relief is sup-
posed to be premised on extensive and prompt disclosure. For example, when 
the gun and bullet maker Remington Outdoor Company filed for a second bank-
ruptcy, grieving parents who lost children in the Sandy Hook murders wanted 
more time to gather information about the company’s finances.29 Remington 
protested, “[J]ust because we filed for bankruptcy doesn’t give [the Sandy Hook 
families] a right to sort of walk around and look and snoop around our busi-
ness.”30 But it was wrong. Bankruptcy entitles claimants to do exactly that.31 

Second, access to Chapter 11’s package deal is premised on having a good-
faith reason to file for bankruptcy in the first place. A particularly high-profile 
example is the National Rifle Association (NRA), which filed for bankruptcy in 
2021 in order to exert leverage over state regulators, rather than to address over-
indebtedness or some other financial problem.32 Although the NRA received 
four months of bankruptcy protection and multiple opportunities to explain why 
it was a valid candidate for federal bankruptcy relief (including a twelve-day 

28. Jacoby, supra note 10, at 6-7. 

29.   Objection of the Sandy Hook Families to Debtors’ Motion for (I) An Order Establishing Bid-
ding Procedures and Granting Related Relief and (II) An Order or Orders Approving the Sale 
of the Debtors’ Assets at 19-23, In re Remington Outdoor Co., No. 20-81688 (Bankr. N.D. 
Ala. Aug. 7, 2020), https://www.bloomberglaw.com/product/blaw/document
/X43USEE14NG9TNPH0D3K2KP3L44/download [https://perma.cc/84V8-UTH9]. 

30. Transcript of Motions Hearing at 29, In re Remington Outdoor Co., No. 20-81688 (Aug. 18, 
2020), https://www.bloomberglaw.com/product/blaw/document/X4F947002PQ8CDRFS
U83FHEUM8K/download [https://perma.cc/6HJB-J2AK]. Skeptical that the Sandy Hook 
families might be on a fishing expedition for their wrongful-death lawsuit rather than to pur-
sue their creditor rights in the bankruptcy, the presiding judge accepted this argument to a 
surprising extent. See Transcript of Applications for Employment at 51, In re Remington Out-
door Co., No. 20-81688 (Aug. 19, 2020), https://www.bloomberglaw.com/product/blaw/doc-
ument/X3JJFHKH9LO9NQAQMVH5R4JHQ2D/download [https://perma.cc/B5DY-
C4AU] (“And this is another example of what I see as an attempt to bring the state court 
litigation into the bankruptcy court process when the focus here is different and the issues 
here are different.”). 

31.  E.g., 11 U.S.C. § 521(a) (2018) (requiring disclosures for all debtors); id. § 1125 (requir-
ing adequate information before allowing debtors to solicit votes on a Chapter 11 plan); FED. 
R. BANKR. P. 2004 (permitting examinations relating to “the acts, conduct, or property or to 
the liabilities and financial condition of the debtor, or to any matter which may affect the 
administration of the debtor’s estate, or to the debtor’s right to a discharge”). 

32. Nathan Bomey, The National Rifle Association Says Its Finances Are Solid. So Why Is It Filing for 
Bankruptcy?, USA TODAY (Jan. 28, 2021, 4:29 PM ET), https://www.usato-
day.com/story/money/2021/01/28/nra-bankruptcy-national-rifle-association-chapter-
11/6657581002 [https://perma.cc/T2KD-S5ZR]. 
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trial), it was ultimately thrown out of the system because it was unable to show 
that it had a valid financial reason to be there.33 

Overall, the Bankruptcy Code offers a balanced process to reorganize or sell 
a company as a going concern through a Chapter 11 plan. It includes disclosures, 
creditor voting, and a list of substantive standards by which to measure a plan’s 
propriety, including that the plan be “fair and equitable.”34 The integrated pack-
age is meant to promote due process, as well as more accurate valuation and dis-
tribution.35 As we will see in Part II, shocks and crises create leverage to alter the 
package deal, both by unbundling it and adding consequential extralegal orna-
ments. 

ii .  crises remake big-business bankruptcy  

Never is there a dull moment for a teacher and scholar of bankruptcy law, 
but some moments are more consequential than others. So far, my academic ca-
reer has spanned the 9/11 terrorist attacks, the global financial crisis, and the 
COVID-19 pandemic—events that materially changed the financial landscape 
and context of debtor-creditor relationships, along with everything else. In look-
ing back on my own publications, it is striking how many have been reactions to 
a major crisis.36 This timeframe has also covered localized disasters such as Hur-
ricane Katrina in August 2005, Hurricane Maria in September 2017, and the po-
lar-vortex storm in Texas in February 2021. 

I avoid the qualifier “exogeneous” to describe shocks, as it can bring more 
heat than light. A business’s existing financial state affects how it bears a major 
shock. Even when a company blames the pandemic for its bankruptcy, we should 

33. Order Granting Motions to Dismiss, In re Nat’l Rifle Ass’n of Am., 628 B.R. 262 (Bankr. N.D. 
Tex. 2021) (No. 21-30085). 

34. 11 U.S.C. § 1126 (2018) (describing voting requirements); id. § 1129 (outlining plan-confir-
mation standards, including distribution of value). 

35. Melissa B. Jacoby & Edward J. Janger, Tracing Equity: Realizing and Allocating Value in Chapter 
11, 96 TEX. L. REV. 673, 706-07 (2018). 

36. In addition to those already mentioned, see, for example, Melissa B. Jacoby, Home Ownership 
Risk Beyond a Subprime Crisis: The Role of Delinquency Management, 76 FORDHAM L. REV. 2261 
(2008), which explains that the financial crisis revealed how mortgage-delinquency manage-
ment needs to be a more enduring part of housing policy rather than just a crisis response; 
Melissa B. Jacoby, The Value(s) of Foreclosure Law Reform, 37 PEPP. L. REV. 511 (2010), which 
discusses how financial-crisis responses revealed the need for disaggregating the type of hous-
ing tenure from housing stability and addressed the mistaken narrow scope of mortgage-
foreclosure reform; and Melissa B. Jacoby, Bankruptcy Reform and the Financial Crisis, 13 N.C. 
BANKING INST. 115 (2009), which cites the need to integrate bankruptcy law with mortgage-
delinquency management and discusses legislative proposals to permit home-mortgage mod-
ification in personal bankruptcy as a foreclosure-crisis response. 
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ask whether it was in stable condition beforehand, or whether it kept itself afloat 
by using easy access to cheap credit.37 As rank-and-file employees of high-touch 
industries suffered health-wise and financially during the pandemic, companies 
found creative ways to further boost the compensation of their wealthiest exec-
utives.38 

Bankruptcy is meant to make the best of a bad situation. However, its potent 
tools do not always align with the problems brought to its door. We should look 
closely when large enterprises with the highest-compensated professionals—as 
well as their lenders and potential acquirers—use a crisis to justify cutting cor-
ners or pushing legal boundaries. In this Part, I explore how crises influence 
Chapter 11, focusing on bankruptcy à la carte, off-label models, and the logistical 
impact of major shocks. 

A. Bankruptcy à la Carte 

Congress balanced a variety of concerns in creating Chapter 11’s package deal, 
and its beneficiaries are diffuse. By contrast, professionals and repeat-player 
lenders and investors who shape big Chapter 11 bankruptcies today are highly 
concentrated and relatively homogenous.39 If they can extract Bankruptcy Code 
perks without having to endure the oversight, checks and balances, and poten-
tially longer timeline the package deal requires, why would they do otherwise? 

To accomplish this unbundling, they are assisted by modern-day big-busi-
ness bankruptcy practice, which flattens many legal issues into the objective of 
maximizing economic value. That is an unduly simplistic view of the objectives 
of the normatively pluralistic Chapter 11. Only a few provisions of Chapter 11 
specifically mention something akin to value maximization. Other provisions of 
the Bankruptcy Code concern themselves with matters such as due process, the 
right to vote, discrimination, and distributional concerns.40 Even if these 

37. Sheila Bair & Lawrence Goodman, Corporate Debt ‘Relief ’ Is an Economic Dud, WALL ST. J. (Jan. 
6, 2021, 6:30 PM ET), https://www.wsj.com/articles/corporate-debt-relief-is-an-economic-
dud-11609975810 [https://perma.cc/36XA-Y5JU] (critiquing the Federal Reserve interven-
tion in corporate-credit markets). 

38. Sarah Anderson & Sam Pizzigati, Pandemic Pay Plunder: Low-Wage Workers Lost Hours, Jobs, 
and Lives. Their Employers Bent Rules to Pump up CEO Paychecks, INST. POL’Y STUD. 1 (May 
2021), https://ips-dc.org/wp-content/uploads/2021/05/report-executive-excess-2021-PDF
.pdf [https://perma.cc/VZM4-9M4W] (reporting on the $56 million compensation package 
of Hilton’s CEO); id. at 5 (showing that Carnival Cruiseline paid consultants to find ways to 
beef up the CEO’s retention bonus). 

39. Jacoby, supra note 15, at 1743-46. 

40. E.g., 11 U.S.C. § 1125 (2018) (requiring disclosure-statement approval before soliciting votes); 
id. § 1126 (voting rules); id. § 1129(b)(1) (requiring consideration of unfair discrimination 
toward a dissenting class). 
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transactions always maximized economic value (and that proposition is dubi-
ous) nothing in these Bankruptcy Code provisions suggests that economic-value 
maximization trumps statutory requirements. A common variant, especially in 
the face of crises, is to flip around value maximization and warn that the entity 
is a melting ice cube.41 To the bankruptcy court, repeat-player lenders and in-
vestors essentially say, “give me what we want or all the money and jobs will go 
away,” picking and choosing among the perks of Chapter 11, using the ones that 
benefit them and finding creative ways to invalidate the rest.42 They transform 
the value maximization mantra into a subsidy for themselves. 

Unbundling also is fueled by embracing the potential of market forces in 
their theoretically perfect form rather than in their reality. Some judges under-
standably want to believe that the presence of private parties and assertions of 
arms-length bargaining will generate a market-rate transaction.43 But private 
structuring of transactions does not necessarily yield market value, inside and 
outside bankruptcy.44 From the perspective of some lenders and acquirers, the 
key objective is to produce a transaction that is not actually market rate. And it 
is hard to blame them. They are entitled to represent their own interests and they 
lack fiduciary duties to the bankrupt enterprise.  

A key example involves distressed business buyers’ insistence on acquiring 
companies in standalone going-concern sales within a bankruptcy, rather than 
as part of a Chapter 11 plan or outside of the bankruptcy system. That insistence 
is typically fueled by a lender willing to fund the case as a bridge to a sale but 
nothing more.45 The standalone sale avoids subjecting it to creditor voting, as 
would be necessary in a Chapter 11 plan, or complying with all of the substantive 

41. Jacoby & Janger, supra note 12, at 866-67. 

42. A more detailed explanation of the operation of bankruptcy à la carte begins in Jacoby, supra 
note 15, at 1731, 1735, and continues in Jacoby, supra note 10, pt. I. For a thoughtful look at 
when job saving should tip the scale toward reorganization, see Zachary Liscow, Counter-Cy-
clical Bankruptcy Law: An Efficiency Argument for Employment-Preserving Bankruptcy Rules, 116 
COLUM. L. REV. 1461 (2016). 

43. LYNN M. LOPUCKI, COURTING FAILURE 73 (2005) (critiquing judges who assumed that agree-
ments of parties reflect the market at work); see also Transcript of Motions Hearing, supra note 
30, at 40 (“[W]hen you have a sale under 363 in a Chapter 11 the best evidence of value is the 
audit and sale – or auction and sale process. So I’m still struggling with why valuation of the 
assets from 2018 to present is relevant to an objection to a sale in 2020.”). 

44. See, e.g., Guhan Subramanian & Annie Zhao, Go-Shops Revisited, 133 HARV. L. REV. 1215, 1253-
54 (2020) (describing investment bankers’ conflicts of interest in which they are better off 
favoring buyers, particularly private-equity buyers, than getting a higher price for the seller); 
Diane Lourdes Dick, The Chapter 11 Efficiency Fallacy, 2013 BYU L. REV. 759 (2013). 

45. Jacoby, supra note 10; Melissa Jacoby, Loans and Liens: The Weinstein Company Chapter 11 Hear-
ing #3, CREDIT SLIPS (Apr. 27, 2o18, 11:34 AM), https://www.creditslips.org/cred-
itslips/2018/04/weinstein-hearing-3.html [https://perma.cc/5UTL-Y5D9]. 
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plan requirements. The Bankruptcy Code anticipates going-concern sales to be 
accomplished through plans, and does not protect buyers of companies from 
potential successor liability in standalone sales.46 Indeed, bankruptcy policy is 
widely assumed to respect state and other applicable non-bankruptcy-law base-
lines unless it is imperative to do otherwise.47 Some federal circuit courts none-
theless have upheld broad orders protecting acquirers in standalone sales, fear-
ing that the acquirer will simply walk unless it gets what it wants—even if 
walking would be economically irrational.48 Bankruptcy therefore presents a 
loophole to the seriousness with which federal and state courts otherwise take 
successor liability.49 Insistence on bending the rules to preserve economic value 
is not neutral. In practice, it tends to suppress the legal rights of individuals with 
less political, economic, and social power, while the dollars flow elsewhere. 

What do major shocks have to do with bankruptcy à la carte? Both nothing 
and everything. The global financial crisis played a significant role in institution-
alizing bankruptcy à la carte. A�er all, the Obama Administration coopted Chap-
ter 11 to complete quick sales, stripped of the typical protections, to “save” Chrys-
ler and General Motors.50 When the financial crisis came into the rear-view 
mirror, bankruptcy à la carte did not. Arguments that value will be lost if the deal 
is deferred have been in active rotation during the COVID-19 pandemic.51 

46. George W. Kuney, Misinterpreting Bankruptcy Code Section 363( f) and Undermining the Chapter 
11 Process, 76 AM. BANKR. L.J. 235, 272-73 (2002). 

47. The idea came from Butner v. United States, 440 U.S. 48 (1979), although it has little to do 
with what actually happened in that case. See Juliet M. Moringiello, When Does Some Federal 
Interest Require a Different Result: An Essay on the Use and Misuse of Butner v. United States, 
2015 U. ILL. L. REV. 657, 663 (2015); Juliet M. Moringiello, (Mis)use of State Law in Bankruptcy: 
The Hanging Paragraph Story, 2012 WIS. L. REV. 963, 985-93. 

48. E.g., In re Trans World Airlines, Inc., 322 F.3d 283 (3d Cir. 2003); In re Leckie Smokeless Coal 
Co., 99 F.3d 573 (4th Cir. 1996). But see Brief for Federal Appellants at 15, In re Trans World 
Airlines, Inc., 322 F.3d 283 (No. 01-1788) (casting doubt on the prediction that the buyer would 
walk away if required to honor employment-discrimination settlements and observing that 
the value of the discrimination claims, relative to the sale price, would “represent, at most, not 
even the tail, but the flea wagging the dog”). 

49. See, e.g., John Wiley & Sons, Inc. v. Livingston, 376 U.S. 543, 544 (1964) (labor law); 
Brzozowksi v. Corr. Physician Servs., 360 F.3d 173, 175 (3d Cir. 2004) (Title VII); Einhorn v. 
M.L. Ruberton Constr. Co., 632 F.3d 89, 94-95 (3d Cir. 2011) (“[T]his court . . . has extended 
the labor law successorship doctrine to employment discrimination claims under Title VII.”); 
EEOC v. MacMillan Bloedel Containers, Inc., 503 F.2d 1086, 1090, 1093 (6th Cir. 1974) (sex 
and race discrimination under Title VII). 

50. Jacoby & Janger, supra note 12, at 883-84. 

51. E.g., Transcript of Emergency Status Conference at 13-14, In re Remington Outdoor Co., No. 
20-81688-CRJ-11 (Bankr. N.D. Ala. Aug. 6, 2020), https://www.bloomberglaw.com/product
/blaw/document/X38LR0F4QH39B890CJV8Q3QFQDB/download [https://perma.cc
/JA6A-3PMD] (stating that according to a government watchdog, “this has to be a fast sale 
because of their lenders . . . and . . . potential purchasers which we understand have also 
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Threatening a loss of economic value and layoffs can also be effective during 
more placid times, but it becomes especially persuasive during a crisis for fear of 
making a bad situation worse. Major shocks increase the power and leverage of 
the arguments that the Chapter 11 package deal, with its emphasis on creditor 
voting and specific distributional entitlements, is an unaffordable luxury.52 

The Bankruptcy Code is not perfect. But bankruptcy à la carte’s strategic un-
bundling of Chapter 11’s benefits and obligations is an even less satisfying exer-
cise of federal law, redistributing the perks in ways that tend to favor Wall Street 
and disfavor Main Street. The tail of COVID-19-related bankruptcies is destined 
to be long, so it is not too late to issue a warning: if powerful parties are permit-
ted to cite shocks to justify bankruptcy à la carte, the existence of Chapter 11 will 
become even more difficult to justify. 

B. Off-Label Bankruptcy 

In the previous Section, we learned that when larger enterprises knock on 
the bankruptcy-court door, what they request o�en does not match what the 
Bankruptcy Code offers. A second category of creative Chapter 11 use intersect-
ing closely with major shocks involves expansive add-ons to bankruptcy relief 
purported to be essential to keeping the deal together. In other words, while 
some Chapter 11s unbundle the package deal, cherry-picking among the perks, 
other Chapter 11s add perks to the package.53 

A notable expansion is seeking to protect third parties against liability with-
out requiring them to file for bankruptcy themselves. The Bankruptcy Code ex-
pressly authorizes nondebtor releases only in the context of asbestos claims, and 
there, only in a narrow set of circumstances.54 Circuit courts are not permissive 
on nondebtor releases if you read the fine print; they recognize that a nondebtor 

requested a fast sale”); Transcript of Evidentiary Hearing at 93, In re Remington Outdoor Co., 
No. 20-81688-CRJ-11 (Sept. 29, 2020), https://www.bloomberglaw.com/product/blaw/doc-
ument/X5TPCPTMQJE81JOPO44LGD5UB5F/download [https://perma.cc/4LZL-Q7QZ] 
(“[T]he only way in which they were willing to move forward would be by a M&A transaction 
via a 363 process in Chapter 11.”); id. at 125 (discussing other potential buyers who said they 
would consider purchasing only through a 363 sale). Ample Hills reported more or less the 
same thing. See Declaration of Phillip Brian David Smith, supra note 2, at 10. 

52. Jacoby & Janger, supra note 12 (discussing games of chicken played in big Chapter 11 cases 
during and a�er the global financial crisis). 

53. Some cases involve both techniques. In the case of gun and bullet maker Remington Outdoor, 
the attorneys found another euphemism when referring to releases: “It’s really a composite 
deal.” Transcript of Motions Hearing, supra note 30, at 22. 

54. 11 U.S.C. § 524(g) (2018) (directing claims against insurance to a trust through a channeling 
injunction). 
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release is essentially a discharge without the rest of bankruptcy.55 Requesting 
nondebtor releases nonetheless has become common.56 Sometimes the potential 
recipients of releases will even evoke sympathy, particularly if a shock is involved. 
But sympathy does not make these releases a good policy extension of the federal 
bankruptcy system. 

For example, in February 2021, a polar-vortex storm generated a massive 
power emergency in the state of Texas, resulting in huge price increases and mas-
sive power outages, ill-timed for the extreme cold weather.57 Brazos Electric 
Power Cooperative, a nonprofit wholesale provider of energy, and Griddy En-
ergy, LLC, a retail electric provider, both filed Chapter 11 in March 2021.58 Griddy 
used bankruptcy to close its doors a�er an oversight entity had already trans-
ferred away all of its customers. Griddy nonetheless intended for its Chapter 11 
plan to result in a release of liability for a variety of third parties, including its 
customers.59 When the court asked what benefit would flow to the creditors and 

55. See, e.g., In re Metromedia Fiber Network, Inc., 416 F.3d 136, 141 (2d Cir. 2005) (explaining 
that nondebtor releases are expected to be rare and need to play an “important part in the 
debtor’s reorganization plan” (quoting SEC v. Drexel Burnham Lambert Grp. (In re Drexel 
Burnham Lambert Grp.), 960 F.2d 285, 293 (2d Cir. 1992))); id. at 142 (“[A] nondebtor release 
is a device that lends itself to abuse. . . . [I]n effect, it may operate as a bankruptcy discharge 
arranged without a filing and without the safeguards of the Code.”); id. at 143 (determining 
that the bankruptcy court’s findings were insufficient to support a nondebtor release and dis-
missing the appeal as equitably moot); see also In re Cont’l Airlines, 203 F.3d 203, 212 (3d Cir. 
2000) (invalidating a nondebtor release at issue in the appeal and reporting that releases have 
been permitted only in “extraordinary cases”). 

56. Simon, supra note 13. 

57. See Declaration of Cli�on Karnei in Support of Chapter 11 Petition and Emergency First-Day 
Motions at 23-27, In re Brazos Elec. Power Coop., No. 21-30725 (Bankr. S.D. Tex. Mar. 1, 2021), 
https://www.bloomberglaw.com/product/blaw/docu-
ment/X1DL0FQ4OBV9J7Q7JQS05U6D88B/download [https://perma.cc/TZ2H-MUM2]. 

58. Voluntary Petition for Non-Individuals Filing for Bankruptcy, In re Griddy Energy, LLC, No. 
21-30923 (Bankr. S.D. Tex. Mar. 15, 2021), https://www.bloomberglaw.com/product/blaw
/document/X86KR8LI6M9B39CHTLF6GTJIE5/download [https://perma.cc/2XUR-
YYZM]; Voluntary Petition for Non-Individuals Filing for Bankruptcy, In re Brazos Elec. Power 
Coop., No. 21-30725 (Mar. 1, 2021), https://www.bloomberglaw.com/product/blaw/docu-
ment/X248NQGNQ3088PO6134JSDG3E9L/download [https://perma.cc/7Q2V-8MCE]. 

59. Indeed, the term “release” or “releases” appeared in one version of Griddy’s disclosure state-
ment 194 times. Notice of Filing of Disclosure Statement for the Second Amended Plan of 
Liquidation for Griddy Energy LLC Under Chapter 11 of the Bankruptcy Code (Proposed 
Disclosure Statement to Second Amended Plan), In re Griddy Energy, LLC, No. 21-30923 (Apr. 
27, 2021), https://www.bloomberglaw.com/product/blaw/document/X7V1V3S0PJP94
RARBG1MI1EI91S/download [https://perma.cc/ZBM6-HGUZ]; see Vince Sullivan, Griddy’s 
Chapter 11 Customer Release Plan Approved in Texas, LAW360 (July 7, 2021), 
https://www.law360.com/articles/1401120/griddy-s-ch-11-customer-release-plan-approved
-in-texas [https://perma.cc/57HB-JRDW] (“In Griddy’s case, the releases go both ways as 
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the estate from these releases, Griddy did not answer directly, instead emphasiz-
ing that the releases of nondebtor affiliates were “part and parcel” of the entire 
deal; if the affiliates do not get the release, the other terms of the deal would fall 
apart.60 Griddy and the judge directly tied this argument to the extraordinary 
storm that precipitated the liability.61 

Like bankruptcy à la carte, off-label bankruptcy does not arise solely from 
large shocks. But shocks fuel its use. Recall Purdue Pharma, the OxyContin pro-
ducer that went bankrupt in response to the opioid crisis. Personal-injury claim-
ants and state attorneys general representing more than half the population of 
the United States repeatedly objected to Purdue’s restructuring plans, arguing 
they did not comport with the law.62 From the outset, though, Purdue warned 
that this integrated deal, including releases for the Sackler family and over a 
thousand other parties, was the only way to ensure resources could be directed 
to opioid-crisis abatement.63 In other words, if public or private claimants op-
posed this plan, it would be the objectors’ fault that resources went to litigation 
and lawyers instead of to abatement (not to mention compensation for grievous 
harm). 

The Sacklers’ expectation to be protected by the bankruptcy of the company 
they owned stands in stark contrast to the owners of my favorite ice-cream place. 
The Ample Hills Creamery founders devoted all their financial resources to the 
business and provided personal guarantees on business loans, like so many 

customers won’t have to pay their bills, and Griddy won’t face any claims from those custom-
ers whose power was out for several days or who incurred large electric bills.”). 

60. Transcript of Status Hearing/Motion Hearing (via Zoom) at 30-32, In re Griddy Energy, LLC, 
No. 21-30923 (Apr. 29, 2021), https://www.bloomberglaw.com/product/blaw/docu-
ment/X6G014RL7CJ8VRPFUE2UMBC6U5R/download [https://perma.cc/QHA7-GCXL]. 

61. Id. at 31 (stating that, in light of the winter storm, Griddy’s argument was “certainly a fair 
argument that it’s the right thing to do”). 

62. For a later example, see Ad Hoc Group of Non-Consenting States’ Objection to the Debtors’ 
Motion to Approve (I) the Adequacy of Information in the Disclosure Statement, (II) Solici-
tation and Voting Procedures, (III) Forms of Ballots, Notices and Notice Procedures in Con-
nection Therewith, and (IV) Certain Dates with Respect Thereto at 1-5, 9, In re Purdue 
Pharma L.P., No. 19-23649 (Bankr. S.D.N.Y. Apr. 29, 2021), https://www.bloomberglaw.com
/product/blaw/document/X7IKVHL54RD8PF8JITMU50KL8D9/download [https://perma
.cc/Z237-4P3B]. For an early example, see The States’ Coordinated Opposition to the Debtors’ 
Motion for Preliminary Injunction of States’ Law Enforcement Actions Against the Sacklers 
at 1-2, Purdue Pharma, L.P. v. Massachusetts (In re Purdue Pharma, L.P.), No. 19-08289 
(Bankr. S.D.N.Y. Oct. 4, 2019), https://www.bloomberglaw.com/product/blaw/document
/X5SCIAP8IA49NLA5TFUOJ73NR0V/download [https://perma.cc/R9F6-XZRS]. 

63. Debtors’ Informational Brief at 3-5, 44-45, 49, In re Purdue Pharma, L.P., No. 19-23649 (Sept. 
16, 2019), https://www.bloomberglaw.com/product/blaw/document/XSB00DA59U9A
58LC0O88KO743U/download [https://perma.cc/UV9G-A7AV]. 
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small-business owners do.64 To get debt relief, the founders had to file for bank-
ruptcy themselves—a reminder that small-business owners o�en do not enjoy 
the largess extended to bigger businesses.65 

I highlight nondebtor releases because they are a common yet extraordinary 
off-label demand, as well as one that Congress has expressed interest in reform-
ing.66 But the potential irregularities that an off-label bankruptcy might incor-
porate in the name of achieving a far-flung policy objective are virtually unlim-
ited. For example, a settlement agreement in the Purdue Pharma bankruptcy 
required that the judge appoint a “special master” to carry out particular tasks,67 
even though special masters are explicitly disallowed in bankruptcy cases.68 
However nitpicky this observation might seem, it reflects a larger issue: the be-
lief that the bankruptcies of large enterprises can continuously override existing 
law and rules in the name of responding to crises. 

C. Logistical Effects of a Shock 

The unintended consequences of shocks can have powerful logistical impli-
cations. For example, the COVID-19 pandemic has complicated federal courts’ 
strong preference for settlements and the means courts use to reach them. Like 
federal courts generally, the bankruptcy system greatly values negotiations and 
settlements.69 To the extent that a court is experiencing a high volume of cases, 
or that a crisis makes it more difficult for a court to handle those cases, the pres-
sure to settle might increase.70 Judges are not always subtle about conveying 

64. See generally Ruth Simon & Heather Haddon, Small-Business Owners Feel Weight of Personal 
Debt Guarantees, WALL ST. J. (Apr. 4, 2021, 1:07 PM ET), https://www.wsj.com/arti-
cles/small-business-owners-personal-debt-guarantees-coronavirus-pandemic-11617555245 
[https://perma.cc/47NY-GZYB] (discussing the impact of personally guaranteeing business 
debt during the pandemic). 

65. For the criminal-law analogy, see JENNIFER TAUB, BIG DIRTY MONEY: THE SHOCKING INJUS-

TICE AND UNSEEN COST OF WHITE COLLAR CRIME (2020). 

66. SACKLER Act, H.R. 2096, 117th Cong. (2021). 

67. Exhibit B to Mediator’s Report at 15, In re Purdue Pharma L.P., No. 19-23649 (July 7, 2021), 
https://www.bloomberglaw.com/product/blaw/document/XRFG32BHD48FS83LKFHQP6
UPO7/download [https://perma.cc/QF2U-ANAF] (noting the appointment of a special 
master for disclosure oversight as a term to be added to the Purdue Pharma plan). 

68. FED. R. BANKR. P. 9031 (making Federal Rule of Civil Procedure 53 inapplicable in bankruptcy 
cases); Paulette J. Delk, Special Masters in Bankruptcy: The Case Against Bankruptcy Rule 9031, 
67 MO. L. REV. 29 (2002). 

69. Melissa B. Jacoby, What Should Judges Do in Chapter 11?, 2015 ILL. L. REV. 571, 574-81 (compar-
ing the settlement-promotion history of bankruptcy courts and federal district courts). 

70. In an interview during the financial crisis, Chief Judge Mary F. Walrath of the Delaware bank-
ruptcy court observed, “If I feel that the parties can resolve this or should resolve this on a 
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their view that litigation is an unaffordable luxury or that failure to reach agree-
ment will disappoint them.71 

Although a major shock might increase the perceived need for nontrial reso-
lution, a crisis can itself alter the process of negotiating toward majority support. 
For example, when governments mandated social distancing in response to 
COVID-19, technology allowed the show to go on to some extent. But Zoom 
negotiations and in-person negotiations are not the same, as a lawyer represent-
ing Purdue Pharma made clear: 

Unfortunately, one of the realities we all face in this situation and others 
is that the new remote environment . . . takes away many of the pressur-
ization tools normally open to mediators, including hauling senior prin-
cipals to meetings or keeping parties sequestered in conference centers, 
sometimes with no food or water, to facilitate resolution.72  

The lawyer continued that “with no ability to be dragooned and stared down by 
mediators and forced to stay until two in the morning,” lawyers and parties 
would “need some external help pressurizing this phase of the mediation [to] go 
on to the next phase.”73 The presiding judge ultimately ordered parties to 

business basis, I feel my obligation is to push them toward that . . . But I’m ready to make a 
decision based on the evidence they present if they cannot agree.” Ann Farmer, Bankruptcy 
Judges Feel the Pain, 18 PERSPECTIVES 10, 14 (2009); see also Maria Chutchian, Delaware’s Chief 
Bankruptcy Judge Wants to Stay out of Your Business, REUTERS LEGAL (Feb. 26, 2021) (“Chief 
Judge Christopher Sontchi, who oversees Delaware’s bustling bankruptcy court, has deter-
mined that the best way to handle messy commercial bankruptcies is to encourage the key 
players to work out their issues for themselves.”). 

71. E.g., Melissa B. Jacoby, Federalism Form and Function in the Detroit Bankruptcy, 33 YALE J. ON 

REGUL. 55, 74, 81-88 (2016). 

72. Transcript at 29, In re Purdue Pharma, L.P., No. 19-23649 (July 23, 2020), 
https://www.bloomberglaw.com/product/blaw/document/X5E4IAK4AD9SCPM5882NG
3VVDA/download [https://perma.cc/NN9K-RGM4]. The impact of the pandemic on settle-
ment dynamics was mentioned in other large cases. Transcript at 13, Century Indem. Co. v. 
Boy Scouts of Am. (In re Boy Scouts of Am.), 630 B.R. 122 (Bankr. D. Del. March 18, 2021) 
(No. 20-10343) (“[W]e’re particularly frustrated that because of the impact of COVID we 
have been unable to have in-person face to face mediation sessions. . . . Well that has been 
extremely frustrating from a mediation experience. And that has made our bankruptcy medi-
ation, which as you will recall kicked off in the middle of COVID, extraordinarily challenging. 
And I don’t think that is putting it mildly.”); Notice of Submission of Written Remarks of 
Chief Judge Barbara J. Houser, Mediation Team Leader, During November 15, 2017 Omnibus 
Hearing, In re Fin. Oversight & Mgmt. Bd. for P.R., 432 F. Supp. 3d 25 (D.P.R. Nov. 15, 2017) 
(No. 17-3283) (noting “Hurricane Maria has caused some disruption to our mediation pro-
cess”). 

73. Transcript, supra note 72, at 50. Purdue Pharma’s lead lawyer later said that it was the presiding 
judge who strongly suggested using a judicial mediator. See Notes on Telephonic Hearing of 
May 20, 2021, In re Purdue Pharma L.P., No. 19-23649 (Bankr. S.D.N.Y.) (on file with author). 
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participate in lengthy in-person negotiations overseen by a fellow sitting judge, 
a�er which fi�een long-opposed parties agreed to drop their fight.74 

The moral of this story: those of us interested in how shocks affect the oper-
ation of legal systems must keep our eyes open for the little things as well as the 
big ones. By shi�ing the logistics, shocks may also alter negotiations and how 
matters get resolved. 

conclusion  

By the time this Essay went to press, the founders of my favorite ice-cream 
shop had opened The Social, a new ice-cream and donut business.75 New York’s 
senior U.S. Senator Chuck Schumer attending the grand opening, pronouncing 
that “Brooklyn always gets better.”76 Even a�er having to file their own personal 
bankruptcy to accompany the Ample Hills bankruptcy, they beat the odds and 
started fresh. 

The impact of major shocks on the lives and livelihoods of real people—from 
a global financial crisis to a catastrophic storm or hurricane, to a pandemic that 
has generated death, illness, and financial despair—is profound. When risks are 
too vast to be privately insurable, we o�en look to public institutions or public-
private partnerships to manage crises.77 Bankruptcy for individuals and small 
businesses has its own share of problems in need of reform, but sometimes better 
options are not in sight. 

Big-business bankruptcy is a different world. This Essay has observed how 
crises dovetail with the melting ice-cube arguments that big companies and their 

74. Mediator’s Report, In re Purdue Pharma, L.P., No. 19-23649 (July 7, 2021), 
https://www.bloomberglaw.com/product/blaw/document/X1Q6O4E0J382/download 
[https://perma.cc/46JZ-AUCR] (reporting on one twelve-hour in-person mediation and a 
second sixteen-hour in-person mediation); Order Establishing the Terms and Conditions of 
Mediation Before the Honorable Shelley C. Chapman at 3, In re Purdue Pharma, L.P., No. 19-
23649 (May 18, 2021), https://www.bloomberglaw.com/product/blaw/document
/X1Q6O4E0J382/download [https://perma.cc/RUR3-LWKD] (ordering in-person media-
tion if needed). 

75. Robb Mandelbaum, How the Founders of a Failed Ice Cream Chain Plotted Their Return, BLOOM-

BERG (Oct. 3, 2021), https://www.bloomberg.com/news/articles/2021-10-03/ample-hills-
creamery-founders-on-making-a-comeback-a�er-bankruptcy [https://perma.cc/CD3W-
95BG]. 

76. Jake Samieske, Ample Hills’ Founders Open a New Shop, Called the Social, BROOKLYN (July 26, 
2021), https://www.bkmag.com/2021/07/26/ample-hils-founders-open-a-new-shop-called-
the-social [https://perma.cc/69ZR-UKQS]; Scott Lynch, The Ample Hills Founders Open 
Their New Ice Cream Shop “The Social” in Prospect Heights, GOTHAMIST (July 26, 2021), 
https://gothamist.com/food/ample-hills-founders-open-their-new-ice-cream-shop-social-
prospect-heights [https://perma.cc/2UZG-SNHF]. 

77. Melissa B. Jacoby, Bankruptcy Reform and Homeownership Risk, 2007 U. ILL. L. REV. 323, 323. 
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lenders and acquirers use to remix the system, redistributing costs and benefits. 
The federal government already subsidizes the beneficiaries of bankruptcy à la 
carte and off-label bankruptcy. It does not need to do so through the bankruptcy 
system. 

It will take more than words, tinkering around the edges, or even a lack of 
shocks to reverse these trends. The financial plumbing of Chapter 11 is at the 
heart of the problem. For example, so long as a lender to a bankrupt company 
can dictate by contract how much or little of Chapter 11 can be used, or can attach 
other strings, it will be difficult to halt the unbundling of modern bankruptcy 
cases. A roster of alternative financing ideas is out there. In other areas, scholars 
have argued that the public or nonprofit sectors should offer services to compete 
with, rather than replace, private options.78 Exploration of alternative Chapter 
11 financing, including the use of government guarantees and crowdfunding, has 
grown in recent years.79 But ultimately, something even more far-reaching might 
be required to sever the power of funders and buyers to determine which parts 
of bankruptcy are used and which lie dormant. 

We might also consider a different structural question: how many judges 
should oversee a very large bankruptcy case in the first instance? When a trou-
bled enterprise is on the front page of national news-media outlets, with the ef-
fects of the crisis flowing fast and furious, judges can be put in an impossible 
position, and their cases can feel unduly personalized.80 Bankruptcy courts 

78. See GANESH SITARAMAN & ANNE ALSTOTT, THE PUBLIC OPTION 6 (2019) (defining public op-
tions as the government offering quality products for a guaranteed price); Elizabeth Cham-
blee Burch, Publicly Funded Objectors, 19 THEORETICAL INQUIRIES L. 47, 60 (2018); ELIZABETH 

CHAMBLEE BURCH, MASS TORT DEALS: BACKROOM BARGAINING IN MULTIDISTRICT LITIGATION 
88 (2019) (discussing the importance of dissent to disrupt norm entrenchment among pro-
fessionals); Heather K. Gerken & Alex Tausanovitch, A Public Finance Model for Lobbying: 
Lobbying, Campaign Finance, and the Privatization of Democracy, 13 ELECTION L.J. 75, 76 (2014) 
(proposing publicly funded policy-research consultants to ameliorate the impact of lobbyists 
for private industry on legislative development). 

79. See Jacoby, supra note 15, at 1742-43 (proposing a Sunlight Fund); Jonathan Gordon, Govern-
ment Guaranties for Corporate Bankruptcies, 43 VT. L. REV. 251, 287-300 (2018); Anthony Tam-
burro, Comment, Far from the Madding Crowd: Crowdfunding a Small Business Reorganization, 
34 EMORY BANKR. DEV. J. 521, 522 (2018); David McGrail, Crowdfunding a Chapter 11 Plan, 
Feature, 32 AM BANKR. INST. J, Feb. 2013, at 1 (describing exit financing); Jon Henes, Why the 
Feds Should Step into Bankruptcy Loans, CNBC (Oct. 22, 2008), https://www.cnbc.com/id
/27319457 [https://perma.cc/E9XL-GC8S] (proposing the “Distressed Company Loan Guar-
anty Program of 2008”); Mitt Romney, Opinion, Let Detroit Go Bankrupt, N.Y. TIMES (Nov. 
18, 2008), https://www.nytimes.com/2008/11/19/opinion/19romney.html [https://perma
.cc/L982-LBRR] (“The federal government should provide guarantees for post-bankruptcy 
financing and assure car buyers that their warranties are not at risk.”). 

80. Jacoby & Janger, supra note 12, at 886-89. 
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already have the authority to hold hearings jointly on the trial level.81 In some 
circuits that have authorized Bankruptcy Appellate Panels, they sit in groups to 
hear appeals.82 Rather than asking judges to simply try harder to resist person-
alization of responsibility to avert the alleged consequences of denying the relief 
powerful parties request, judges could sit jointly in panels, operating en banc, to 
oversee particularly high-profile cases. 

Finally, meaningful reform will hinge on demography. Crises tend to be re-
gressive, hitting hardest the communities already le� behind. COVID-19 offered 
a potent reminder that crisis interventions can double down on existing inequal-
ities.83 The homogeneity of elite restructuring professionals makes it especially 
problematic for bankruptcy to be the inevitable catchall crisis response.84 This 
dynamic cannot be solved from the outside in; the restructuring world needs to 
examine and improve itself from the inside out. 
 

81. See, e.g., In re Outen, 220 B.R. 26, 26 n.1 (1998) (“[B]ankruptcy judges in a given district may 
promulgate rules to divide cases and business as they deem appropriate.” (citing 28 U.S.C. 
§ 154(a) (2018))); In re Iron-Oak Supply Corp., 162 B.R. 301, 305 (1993) (equating express 
authorization for joint hearings under Federal Rule of Civil Procedure 42 with the power to 
hold en banc hearings); In re Ludwick, 185 B.R. 238, 239-40 (1995) (exemplifying an en banc 
hearing for attorney misconduct). 

82. BAP Court Information, U.S. CTS. NINTH CIR., https://www.ca9.uscourts.gov/bap/court-in-
formation [https://perma.cc/S3T4-N7TZ]. 

83. Stacy Cowley, Minority Entrepreneurs Struggled to Get Small-Business Relief Loans, N.Y. TIMES 
(Apr. 4, 2021), https://www.nytimes.com/2021/04/04/business/ppp-loans-minority-busi-
nesses.html [https://perma.cc/7VGM-ZZSK] (reporting on Small Business Administration 
data and reporting that interviews indicate “Black- and other minority-owned businesses 
were disproportionately underserved by the relief effort, o�en because they lacked connec-
tions to get access to the aid or were rejected because of the program’s rules”); Jonnelle Marte, 
Minority-Owned Businesses Struggle to Access Credit During Pandemic, Fed Survey Finds, REU-

TERS (Feb. 3, 2021), https://www.reuters.com/article/us-usa-fed-smallbusiness/minority-
owned-businesses-struggle-to-access-credit-during-pandemic-fed-survey-finds-idUSKBN
2A32OS [https://perma.cc/LFX8-9PRL] (“For instance, the first round of funding in PPP 
loans issued last spring went disproportionately to non-minority businesses, according to a 
research published in January by Robert Fairlie from the University of California at Santa 
Cruz and Frank Fossen of the University of Nevada.”); Adhiti Bandlamudi & Matthew Green, 
Unequal Distribution: How Businesses in East Oakland and Other Communities of Color Missed 
Out on PPP Loans, KQED (May 11, 2021), https://www.kqed.org/news/11872011/unequal-
distribution-how-businesses-in-east-oakland-and-other-communities-of-color-missed-out-
on-ppp-loans [https://perma.cc/6DQX-4VG5] (“Yet, a Reveal analysis of more than 5 million 
PPP loans issued during the first two rounds of funding from April through August found 
sweeping racial disparities in how that money was distributed, with businesses in largely 
white neighborhoods receiving loans at a far greater rate than those in neighborhoods with 
significant minority populations.”). 

84. Jacoby, supra note 15, at 1743-46. 
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Melissa B. Jacoby is the Graham Kenan Professor of Law at the University of North 
Carolina at Chapel Hill. Thanks to the Yale Law Journal Board for its interest in this 
topic and its contributions to improving this Essay. 
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Presiding over Municipal
Bankruptcies: Then, Now,

and Puerto Rico

by

Melissa B. Jacoby*

INTRODUCTION

In 2016, a bankruptcy law for the Commonwealth of Puerto Rico was
born.' Although PROMESA, the new law, is housed outside of Title 11 of
the United States Code,2 Title III of PROMESA builds substantially on the
existing bankruptcy system. Title III imports sections of the Bankruptcy
Code by cross-reference and incorporation.' It also uses the Federal Rules of
Bankruptcy Procedure.4 Almost certainly, many of the legal and financial
professionals likely to work on a Title III action will be drawn from the
municipal and corporate restructuring world. Yet, such a restructuring will
be missing a central actor in the bankruptcy world: the bankruptcy judge.
PROMESA puts a district judge in charge of the biggest government bank-

*Graham Kenan Professor of Law, University of North Carolina at Chapel Hill. This article was
prepared for the Ninetieth Anniversary of the National Conference of Bankruptcy Judges and an earlier
version was presented at the NCBJ's annual conference in October 2016. Thanks to the Honorable Col-
leen Brown, the Honorable Melvin Hoffman, Richard Levin, Marc Levinson, the Honorable Brendan
Shannon, and symposium participants for comments, Dave Hansen for library support, Mary Ellen Goode
and Joshua Showalter for extensive research assistance, and Andrew Kilpinen and Francis Petrie for excel-
lent editing.

'The Puerto Rico Oversight Management and Economic Stability Act [hereinafter PROMESA], S.
2328, Pub. L. No. 114-187 (2016). Title III of PROMESA is the restructuring section.

2Section 6 of PROMESA instructs that the new provisions be placed in Title 48 of the U.S. Code.
3Section 301(a) of PROMESA lists over 90 sections or subsections of the Bankruptcy Code that apply

to a Title III restructuring.
4Section 310 of PROMESA says "The Federal Rules of Bankruptcy Procedure shall apply to a case

under this title and to all civil proceedings arising in or related to cases under this title."

'The Puerto Rico government recently retained Dentons for its restructuring work, presumably based
in part on Dentons' performance representing the official committee of retirees in Detroit's chapter 9
bankruptcy. Press Release, Dentons Selected by Fiscal Agency and Financial Advisory Authority of Pu-
erto Rico as Outside Legal Counsel to Assist in Puerto Rico's Unprecedented Restructuring and Revitali-
zation (Jan. 15, 2017), http://www.dentons.com/en/whats-different-about-dentons/connecting-you-to-
talented-lawyers-around-the-globe/news/2017/january/dentons-selected-by-fiscal-agency-and-financial-ad-
visory-authority-of-puerto-rico.
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ruptcy case in American history,6 even though district judges have not pre-

sided over municipal bankruptcy cases since the 1970s and the system has

changed dramatically since then.
This decision creates an opportunity to review the history of municipal

bankruptcy judicial selection. The life of the municipal bankruptcy system

largely corresponds to the life of the National Conference of Bankruptcy

Judges, whose birthday is celebrated in the pages of this journal.7 The article

proceeds in the following parts. Parts I and II, respectively, identify who

presided over municipal cases, and the stakes of that work allocation, at key

historical junctures: the 1930s and early 1940s, and the 1970s through the

mid-1980s. Part III considers the central role of bankruptcy judges today in

municipal bankruptcy and beyond. Part IV considers PROMESA's some-

what regressive choice in light of this history.

I. 1930S-1940S

Congress first adopted a municipal bankruptcy law as temporary emer-

gency legislation in 1934.8 After the Supreme Court invalidated that law in

1936,9 Congress quickly enacted a new version in 1937, again temporary,
that the Supreme Court upheld.'0 Municipal bankruptcy became a perma-

nent part of bankruptcy law in 1946."

6
PROMESA § 308(a)("For cases in which the debtor is a territory, the Chief Justice of the United

States shall designate a district court judge to sit by designation to conduct the case.").
7
1n special deference to the ninetieth anniversary of the NCBJ, the research effort included a concerted

search for references to municipal bankruptcy in the archives of the NCBJ's signature publication, the

American Bankruptcy Law Journal, and its predecessor, the American Journal of Referees in Bankruptcy.

The NCBJ is recognized as coming into being in 1926. Hon. Russell L. Hiller, A Conference Anniversary-

Fifty Tears in Retrospect, 51 AM. BANKR. L. J. 31 (1977). Professor Gebbia notes in her article in this

volume that it took the traction of Judge Paul King and other colleagues in the 20s to maintain the

organization and further its goals. But referees engaged in some collective activity earlier shortly after the

Bankruptcy Act of 1898 and created an office of the bankruptcy referee. Id. at 31 n. 1 (reporting on earlier

activity). See also Report of the Executive Committee of the National Association of Referees in Bankruptcy

Concerning Proposed Amendments to the Bankruptcy Act of 1898 (1900).

'Juliet M. Moringiello, Goals and Governance in Municipal Bankruptcy, 71 WASH. & LEE L. REV.

403, 440-447 (2014) (explaining the reason for this emergency legislation and volume of municipal de-

faults). According to Moringiello, 88 municipalities filed petitions under that law before it was invalidated.

Id. at 448. A Bond Buyer survey reported in the Congressional Record put the number of filings under the

1934 law at 85, 28 of which were city filings and 4 of which were school districts. Hearings Before the

Special Subcommittee of Bankruptcy and Reorganization of the Committee on the Judiciary on H.R. 6912,

77th Cong., 2nd Sess. 8-9 (1942).
9
Ashton v. Cameron County Water Improvement Dist., 298 U.S. 513 (1936) (invalidating Act of

May 24, 1934), Pub. L. No. 251, 48 Stat. 798 (1934).
"oAct of Aug. 16, 1937, Pub. L. No. 302, 50 Stat. 653 (1937) (upheld by United States v. Bekins, 304

U.S. 27 (1938)). According to a Bond Buyer survey submitted to the Congressional Record in 1942 as

part of testimony, the 1937 law was used 241 times between enactment and mid-1942, 102 of which were

city filings and 20 school districts. Hearings Before the Special Subcommittee, supra note 8, at 8-9, 14.

"Joseph Patchan & Susan B. Collins, The 1976 Municipal Bankruptcy Law, 31 U. MIAMI L. REV.

(Vol. 91
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Publications in the 1930s of NCBJ's predecessor journal demonstrate in-
terest in municipal bankruptcy developments.12 There is little evidence, how-
ever, that referees had direct contact with municipal filings in this phase.'3 A
referee might have seen a municipal case if appointed as a special master for a
discrete query, but research reveals no concrete examples.14

The institutional costs of having district judges preside over the early
municipal bankruptcy cases surely were much lower than would be true to-
day. In the early law, the number of statutory provisions was small.1 The
cases were essentially prepackaged bond restructurings.16 As noted by

287, 289 (1977) (reviewing history and citing relevant legislation, 60 Stat. 409, that repealed termination
clause).

12E.g., Strengthening our Bankruptcy Law, 7 J. NAT'L ASS'N REF. BANKR. 157 (1933) (describing cli-
mate in Washington at the height of the Great Depression, including a sense that something must be done
to give municipalities access to bankruptcy relief); Municipal Bankruptcy, 7 J. NAT'L Ass'N REF. BANKR.
162, 164 (1933) (reporting on municipal bankruptcy bill, including House Judiciary Committee reports'
prediction on impact of bill); Hon. Clarence J. McLeod, Municipal Debt Moratorium Legislation, 8 J.
NAT'L Ass'N REF. BANKR. 11, 11-12 (1933) (printing the comments of Detroit member of Congress on
municipal bankruptcy legislation). By 1933, 46% of referees were members of what is now the NCBJ.
Proceedings of the Eighth Annual Conference of the Nat'l Association of Referees in Bankruptcy, 8 NAT'L.
Ass'N REF. BANKR. 3, 3 (1933) (secretary's report reporting that nearly 46% of 506 referees in bankruptcy
in the continental United States were members). See also National Chamber of Commerce Committee
Reports, 8 J. NAT'L ASS'N REF. BANKR. 84, 89-90 (1934) (reporting Chamber of Commerce analysis of and
opposition to federal municipal bankruptcy legislation); E. Fleetwood Dunstan, Federal Legislation to Help
Defaulting Municipalities, 8 J. NAT'L ASS'N REF. BANKR. 73-74 (1934) (printing comment of Bankers
Trust representative discussing need for municipal bankruptcy legislation); L. Earl Curry, Our President's
Message, 9 J. NAT'L Ass'N REF. BANKR. 1, 1 (1934) (regarding pending legislation that included a munici-
pal bankruptcy law, "I deem it our duty, as soldiers in this common cause and as citizens of the United
States, to contribute what we can to bring about a plausible and practicable solution of our financial re-
adjustments and to help our country reach its goal"); Joe H. Schneider, Corporate Reorganization and
Municipal Debt Readjustment Amendments, 9 J. NAT'L Ass'N REF. BANKR. 148-150 (1935) (referee from
Little Rock commenting on constitutional challenges to the municipal bankruptcy law and other related
issues); Symposium, Bankruptcy Report of Credit Men's Association, 8 J. NAT'L Ass'N REF. BANKR. 135,
136 (1934) (demonstrating that the ABLJ was critical in the beginning of H.R. 5950, Municipal Bank-
ruptcy Bill).

"E.g., Herbert M. Bierce, Secretary's Report, 21 J. NAT'L ASS'N REF. BANKR. 3, 6 (1946) (expressing
opinion on municipal legislation but noting that amendments on municipal bankruptcy and railroads "are
not of immediate consequence to us as Referees"); Lawrence P. King, Municipal Insolvency: The New
Chapter IX of the Bankruptcy Act, 1976 DUKE LJ. 1157-1164 (1977) (section 81(2) of the Bankruptcy
Act made it clear that a Chapter IX case is to be conducted by the district court, before a district judge,
rather than a referee in bankruptcy).

"Referee William J. Kuertz, Open Forum on Bankruptcy Practice, 12 J. NAT'L Ass'N REF. BANKR. 3,
32-33 (1937-1938) (discussing how district judges could use referees as special masters for certain mat-
ters). In general, district courts were courts of bankruptcy and could assign matters to referees, but with
many limits. Ralph Brubaker, A "Summary" Statutory and Constitutional Theory of Bankruptcy Judges'
Core Jurisdiction After Stern v. Marshall, 86 AM. BANKR. L. J. 121, 129 (2012).

"Hon. Thomas B. Bennett, Consent: Its Scope, Blips, Blemishes, and a Bekins Extrapolation Too Far,
37 CAMPBELL L. REV. 3, 9, 11 (2015).

"Patchan & Collins, supra note 11, at 289-290 (reviewing history and citing relevant legislation);
Clayton P. Gillette & David A. Skeel, Jr., Governance Reform and the Judicial Role in Municipal Bank-
ruptcy, 125 YALE L. J. 1150, 1174-1175 (2016).
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Patchan and Collins several decades later:

In view of the voluntary nature of the proceeding and the
required pre-petition agreements, the court basically had an
after-the- fact supervisory rather than an adjudicatory role.
The Commission on the Bankruptcy Laws of the United
States in its 1973 report characterized the requirement for
pre-petition creditor approval of the plan as the submission
of a "fait accompli to the judge, thereby creating substantial
pressure on the judge to confirm the plan."'7

Characterized by consensual arrangements among a subset of stakeholders
and limited interaction with the federal court, early municipal bankruptcies
bear little resemblance to today's chapter 9 cases in which bankruptcy judges
play an essential role.

II. 1970s-1980s

The 1970s are well known as a key transition time for the bankruptcy
judiciary and system overall. In 1973, the Federal Rules of Bankruptcy Proce-
dure adopted the term "bankruptcy judge" and defined it in a way that would
include referees.'8 As the late Professor Lawrence P. King explained:

Another basic approach [of the 1973 rule changes] was to
enhance the stature of the office of referee in bankruptcy
which had undergone much change in the 1940s to 1960s.
Not only did Rule 901(7) change the title of the office from
referee to bankruptcy judge (a matter of some subsequent
controversy), but Rule 102(a) provided for automatic refer-
ence of bankruptcy cases to the bankruptcy judge and de-
leted the authority of the district judge to direct
otherwise.19

Professor King further commented:

One can easily glean from these near revolutionary ideas a
thoroughly considered intent to upgrade the bankruptcy
court as it has now come to be known. The goal was not

1
7
Patchan & Collins, supra note 11, at 290.

"sGeraldine Mund, Appointed or Anointed: Judges, Congress, and the Passage of the Bankruptcy Act of

1978 Part 2: The Third Branch Reacts, 81 AM. BANKR. L. J. 165, 169 (2007) (citing and discussing

Federal Bankruptcy Rule 901(7), which provided that "'Bankruptcy judge' means the referee of the court

of bankruptcy in which a case is pending, or the district judge of that court when issuing an injunction. ..

and when acting in lieu of a referee. . .-).

1
9Lawrence P. King, The History and Development of the Bankruptcy Rules, 70 AM. BANKR. L. J. 217,

222 (1996).
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only to provide more efficient and inexpensive justice to the
parties involved in a bankruptcy case, but also to make the
bankruptcy bench sufficiently attractive that highly qualified
individuals would be inspired to serve on it.20

The National Conference of Referees in Bankruptcy likewise became the Na-
tional Conference of Bankruptcy Judges in 1973.21 During this decade, bank-
ruptcy judges were actively involved in commenting on legislation and
pressing issues of the day.22 Indeed, the NCBJ proposed its own bankruptcy
reform legislation,23 and had a seat at the negotiating table, so to speak.2 4
Senator Elizabeth Warren, in her prior law professor role, called the NCBJ
one of the most influential players in bankruptcy debates in the 1970s.2 5 And,
of course, the bankruptcy reform efforts in 1978 changed the structure of

201d. at 224; Mund, supra note 18, at 170 (quoting Hon. Conrad Cyr discussing similar point).
2 1Mund, supra note 18, at 171 (citing and discussing Federal Bankruptcy Rule 901(7), which provided

that "'Bankruptcy judge' means the referee of the court of bankruptcy in which a case is pending, or the
district judge of that court when issuing an injunction. . . and when acting in lieu of a referee. . ."); Douglas
R. Rendleman, Bankruptcy Revision: Process and Procedure, 53 N. C. L. REV. 1197, 1214 (1975).

22E.g., Referees Blame Garnishment For High Bankruptcy Rates, WASH. PosT, Aug. 12, 1967, at D6.
23Bankruptcy Act, H.R. 16643, 93rd Cong. (1974); Bankruptcy Act, H.R. 32, 94th Cong., (1st Sess.

1975); Marjorie Girth, Prospects for Structural Reform of the Bankruptcy System, 63 CAL. L. REv. 1546,
1551 (1975) ("After reviewing the Commission's proposed statute, the National Conference of Bank-
ruptcy Judges decided to draft its own revisions to the present Bankruptcy Act."); Collier on Bankruptcy P
20.02 (15th ed. 2015)("H.R. 32, introduced in the 1st Session of the 94th Congress in January, 1975, was
basically the bill proposed by the National Conference of the Bankruptcy Judges."); Collier on Bankruptcy
App. Pt. 4(e)(i) (16th ed. 2015) (stating that in the 94th Congress Senator Burdick introduced an alterna-
tive drafted by representatives of the National Conference of Bankruptcy Judges that differed in several
major aspects from the Commission's Bill).

24Mund, supra note 18, at 20-22 ("The NCBJ was no longer just a witness or interested party; it was
a player who had a seat at the negotiating table. It was part of the process - an insider to that process -
with direct access to the staff and leaders of the various congressional committees that were assigned
jurisdiction over bankruptcy legislation. Just as in a courtroom where the attorneys sit inside the bar the
Judges' Bill admitted the NCBJ and its leadership to the inner sanctum of congressional decisionmaking.").
At present, the NCBJ and bankruptcy judges play a smaller role in advocating on legislation or comment-
ing on substantive matters. In 1973, the initial Code of Conduct for Judges was put into place and applied
to full-time bankruptcy referees. Report of the Proceedings Of The Judicial Conference Of The United
States, H.R. DOC. NO. 93-103, at 10 (1st SESS. 1973). In 1974, the judiciary recognized referees as
judges for purposes of the Code of Conduct. Mund, supra note 18, at 171 (citing and discussing 1974
proceedings). The available scholarship suggests that judicial lobbying among other types of judges contin-
ues notwithstanding the Code of Conduct. J. Jonas Anderson, Judicial Lobbying, 91 WASH. L. REv. 401,
405-447 (2016). And Congress continued to invite the National Conference of Bankruptcy Judges to
testify on various matters post-1978, including in 1981, 1982, 1983, 1985, 1991, 1997, 1998, 1999, and
2007. But in today's climate, it is difficult to imagine a comprehensive bankruptcy system bill written, and
advocated for, by judges.

25Elizabeth Warren, The Changing Politics of American Bankruptcy Reform, 37 OsooDE HALL L.
REV. 189, 191 (1999) ("A 'judges' bill' was widely debated in Congress and, although it failed to carry the
day, it strongly influenced the shape of the final bill").
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bankruptcy courts applicable to all cases.2 6

The 1970s also was a major decade for municipal bankruptcy. Worried

that existing law was unworkable for big cities like New York,2 7 Congress

aimed to reform municipal bankruptcy ahead of consideration of a complete

overhaul of the bankruptcy system.

A. STANDALONE MUNICIPAL BANKRUPTCY REFORM IN 1976

The 1973 Commission on the Study of Bankruptcy Laws had proposed

that bankruptcy judges handle municipal cases,2 8 a position with which the

NCBJ surely concurred, as reflected in the later Judges' Bill. 29 The Ford

Administration took a different position when it proposed a separate Code

chapter for "major" municipal bankruptcies.30 For big city cases, the Adminis-

tration's bill proposed that district judges would continue to preside. When

Senator Hruska inquired about this choice, Assistant Attorney General

Antonin Scalia testified:

Obviously, Senator, as this discussion has shown, there is an

enormous amount of discretion on the part of the judge in

this proceeding - more, I think, than in most proceedings -

and the matter he is dealing with is incomparably more im-

portant than the matters which would be dealt with in most

proceedings in bankruptcy. For those reasons, we think it is

26Susan Block-Lieb, What Congress Had to Say: Legislative History as a Rehearsal of Congressional

Response to Stern v. Marshall, 86 AM. BANKR. L. J. 55 (2012).

2
7

King, supra note 13, at 1158; Patchan & Collins, supra note 11, at 289, 291; The Bankruptcy Reform

Act: Hearings on S. 235 and S. 236, S. 582, and on S. 2597 before the Subcomm. On Improvements in

Judicial Machinery of the Comm. of the judiciary, 94th Cong. Part III, 1975, at 198 (Statement of Antonin

Scalia, Assistant Attorney General, Office of Legal Counsel) ("recent events with respect to the City of

New York strongly suggest, however, that it is essential to have laws in place which can handle such an

occurrence. Chapter IX of the Bankruptcy Act, now available to all municipalities, is in a number of

respects inadequate for very large cities."); id. at 199 ("it is obvious that we are all considering the present

legislation under some time constraints, since the necessity for its use by one of our major cities may arise

within a short period of time"). Scalia's arguments for a standalone major municipality chapter were pre-

mised in part on the belief that such a choice would better justify federal intervention under both the

Bankruptcy Clause and the Commerce Clause. Id.
2
8Report of the Commission on the Bankruptcy Laws of the United States, Part II.c. VIII (1973); King,

supra note 13, at 1164 n. 31 (characterizing this recommendation of a switch to bankruptcy judges as

"interesting"). As has been noted by other scholars, the Commission report focused on functional rather

than constitutional issues. Block-Lieb, supra note 26, at 66 (recognizing that report dedicated only a few

paragraphs to constitutional analysis).
29H.R. 32, 94th Cong., 1st Sess. (1975) (including 17 provisions to rewrite municipal bankruptcy law:

9-101 through 9-310); Patchan & Collins, supra note 11, at 292 (Judges' Bill proposed revisions to all

chapters of the Bankruptcy Act, including chapter IX). In the Judges' Bill, the term court meant bank-

ruptcy court or a judge of a bankruptcy court and the term judge meant judge of the United States

Bankruptcy Court. H.R. 32, § 1-102(13), (29).

"oS. 2597 would have created a standalone municipal bankruptcy chapter for the roughly half dozen

cities of more than 1,000,000 in population at that time.
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important that we do whatever can be done to insure that
the best possible person handle the case. Without meaning
to in any way criticize bankruptcy judges, United States dis-
trict judges are, ex officio, by reason of their stature, by rea-
son of their lifetime tenure, presumably better qualified to
take on a job of this magnitude.'

In a supplemental statement, Scalia elaborated:

Bankruptcies involving a major municipality are proceedings
of national interest and impact. In our opinion they deserve
the quality of judicial ability to be found in our United
States District Courts. They require, moreover, the insula-
tion from popular and political pressures which the judge of
a constitutional court, with lifetime tenure, possesses. It
would be unwise, however, to require district judges for all
municipal bankruptcies, since most can be adequately han-
dled by bankruptcy judges and district courts are already
overburdened.32

Congress rejected this proposed bifurcation of judicial responsibility in
1976, when it overhauled municipal bankruptcy to replace sections 81
through 84 of the Bankruptcy Act of 1898.33 For the very short term, dis-
trict judges would remain in charge of all municipal bankruptcy cases. Com-
pared to the 1937 law, these cases would have a longer and more uncertain
timeline because they no longer would be prepackaged.34 The drafters
doubted that district judges would be uniformly capable of handling the re-
sponsibilities associated with a major city bankruptcy.3 Departing from the

"Scalia testimony, supra note 27, at 223 (noting certain instances in which a district judge can refer a
matter to bankruptcy judges "but what cannot be done is simply to delegate the entire case to a bank-
ruptcy judge").

32Id. at 227 (in response to the question "What added thoughts do you have on those features of the
Administration's bill which would not be appropriate for a revised Chapter IX of the Bankruptcy Act,
applicable to all municipalities rather than merely major cities?"). Considering the circuit-court-supervised
merit selection and reappointment process for bankruptcy judges, and the 14-year term of office, it is at
least an open question whether the lifetime appointment of an Article III judge provides meaningfully
greater insulation from the "popular and political pressures" Scalia warned of

"Act of Apr. 8, 1976, Pub. L. No. 94-260, 90 Stat. 315 (1976). If the law were found to be unconsti-
tutional, chapter IX of the Bankruptcy Act would be revived. Id. Sec. 3.

34King, supra note 13, at 1158, 1161.
"Gillette and Skeel have observed that municipal bankruptcy reform discussions in the 1970s included

proposals for substantial expansion of the role of the judge. Gillette & Skeel, supra note 16, at Part II.C;
The Bankruptcy Reform Act: Hearings on S. 235 and S. 236, S. 582, and on S. 2597 before the Subcommit-
tee On Improvements in Judicial Machinery of the Committee of the Judiciary, 94th Cong. (3rd Sess. 1975)
(statement of Joseph Patchan). It appears that those significant proposals for judicial oversight were meant
to increase judicial oversight overall rather than to weigh in on the relative merits of district and bank-
ruptcy judges.

381
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random selection norm, the 1976 law instructed the chief judge of the appli-
cable circuit court to designate a district judge to conduct a case when it was
filed.36 The 1976 law expressly contemplated a limited role for bankruptcy
judges:

87(a) REFERENCE.-The court may refer any special issue
of fact to a referee in bankruptcy for consideration, the tak-
ing of testimony, and a report upon such special issue of fact,
if the court finds that the condition of its docket is such that
it cannot take such testimony without unduly delaying the
dispatch of other business pending in the court, and if it ap-
pears that such special issue is necessary to the determina-
tion of the case. A reference to a referee in bankruptcy shall be
the exception and not the rule. The court shall not make a
general reference of the case, but may only request findings
of specific facts.37

B. COMPREHENSIVE BANKRUPTCY REFORM IN 1978

The restricted role for bankruptcy judges in municipal bankruptcy was
short-lived. Readers of this journal hardly need a reminder of the creation of a
new United States Bankruptcy Court for each district, with judges ap-
pointed by the President, and confirmed by the Senate, for fourteen-year
terms.38 As part of those bigger systemic reforms, chapter 9 cases of all sizes
were handed over to bankruptcy judges. The job of presiding over such cases,
and the statutory tools for managing them, would be expanding: the 1978
version of municipal bankruptcy explicitly incorporated many provisions of
chapter 11 and other parts of Title 11.3 Municipal bankruptcy retained non-

31976 Law § 82(d), codified at 11 U.S.C. § 402 (1976) (having been notified of the filing by the chief

district judge, the chief circuit judge "shall designate the judge of the district court to conduct the proceed-

ings under this chapter"). The 1937 law, incorporated into the Bankruptcy Act, had contained no special

judicial selection rule for municipal cases.

`1976 Law § 87(a), codified at 11 U.S.C. § 407 (1976) (emphasis added). Lawrence P. King, Munici-

pal Bankruptcy, 50 AM. BANKR. L.J. 389, 391 (1976) (indicating district judges still primarily responsible

for overseeing municipal bankruptcies in 1976 law); King, supra note 13, at n.31 ("The House Report

states that the definition in section 1(10) of the Act, which makes the United States district court the

court of bankruptcy, was copied into section 81(2); this was meant to render it clear that the Chapter IX

case 'is to be conducted in the district court, before a district judge, rather than before a referee in bank-

ruptcy'") (citation omitted).
"N. Pipeline Const. Co. v. Marathon Pipe Line Co., 458 U.S. 50, 53, 102 S. Ct. 2858, 2862, 73 L. Ed.

2d 598 (1982) ("The judges of these courts are appointed to office for 14-year terms by the President, with

the advice and consent of the Senate."); see also Brubaker, supra note 14, at 130-13 1; Troy A. McKenzie,

Getting to the Core of Stern v. Marshall: History, Expertise, and the Separation of Powers, 86 AM. BANKR.

L. J. 23, 34 (2012).
' 9The 1976 law had no equivalent to section 901 with a list of express incorporations. The 1978 Act

incorporated the following sections into chapter 9 via section 901: 301, 344, 347(b), 349, 350(b), 361, 362,
364(c), 364(d), 364(e), 364(f), 365, 366, 501, 502, 503, 504, 506, 507(a)(1), 509, 510, 524(a) (1), 524(a)(2),

382 (Vol. 91
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random judge selection that originated with concerns about district judge
competence.40

Digging through the legislative history at this time, there are no signs of
concerns specific to a non-Article III bankruptcy court presiding over govern-
ment cases. As in the other major phases of municipal bankruptcy history, the
main constitutional anxiety continued to be whether any federal judge had
authority over a unit of a sovereign state in this context.4 '

C. PUTTING THE PIECES BACK TOGETHER IN 1984

The 1980s would have been a good time for lawmakers to consider
whether municipal cases provoked a particular need for oversight by an Arti-
cle III court. In 1982, the U.S. Supreme Court found the 1978 bankruptcy
court system to be unconstitutional, requiring Congress to reconfigure the
bankruptcy court's role in all types of cases.42 The resulting amendments,
which did not pass until 1984, made bankruptcy courts units of the district
courts, from which cases would be referred, with the bankruptcy judges ap-
pointed by the U.S. Courts of Appeals.43

The 1984 law went beyond responding to the constitutional deficiencies
identified in Northern Pipeline. At least one amendment specifically affected
chapter 9.44 Yet, even with these issues on the table nearly simultaneously, I

544, 545, 546, 547, 548, 549(a), 549(c), 549(d), 550, 551, 552, 553, 1102, 1103, 1109, 1111(b), 1122,
1123(a)(1), 1123(a)(2), 1123(a)(3), 1123(a)(4), 1123(a)(5), 1123(b), 1124, 1125, 1126(a), 1126(b), 1126(c),
1126(e), 1126(f), 1126(g), 1127(d), 1128, 1129 (a)(2), 1129(a)(3), 1129(a) (8), 1129(a)(10), 1129(b)(1),
1129(b)(2)(A), 1129(b)(2) (B), 1142(b), 1143, 1144, and 1145. Section 557 was added in 1984. Section
1129(a)(6) was added in 1988. Sections 555-562 and 1123(d) were added in 2005. In 2010, sections 333
and 351 were added, and the 507(a) subsection reference was updated to reflect the 2005 reforms.

40Legislative Statements, 11 U.S.C. § 921(b) (2016) (stating that "Section 905 of the Senate amend
ment is incorporated as section 921(b) of the House amendment with the difference that the chief judge of
the circuit embracing the district in which the case is commenced designates a bankruptcy judge to con-
duct the case in lieu of a district judge as under present law."). Section 921(b) has not been revised since
1978, although the National Bankruptcy Review Commission, in 1997, proposed its repeal, concluding
that the provision was no longer necessarily in light of the strong merit-selected bankruptcy bench.

"Melissa B. Jacoby, Federalism Form and Function in the Detroit Bankruptcy, 33 YALE J. REG. 55
(2016) (quoting Committee reports expressing concerns about the Supreme Court's federalism and Tenth
Amendment jurisprudence).

42N. Pipeline Constr. Co., 458 U.S. at 50 (1982). Wellness Int'l v. Sharif, 13 S. Ct. 1932, 1939 (2015)
(referring to Marathon as well as Stern v. Marshall, Congress violated Article III by "authorizing bank-
ruptcy judges to decide certain claims for which litigants are constitutionally entitled to an Article III
adjudication."). More specifically, Brubaker describes the broadest agreement among the various Justices'
positions to be that the new bankruptcy court could not constitutionally be vested with jurisdiction to
decide this state law contract claim. Brubaker, supra note 14, at 131-132.

"Bankruptcy Amendments and Federal Judgeship Act of 1984, 11 U.S.C § 101(52).
"Commonwealth of Puerto Rico v. Franklin California Tax-Free Trust, 136 S. Ct 1938, 1942 (2016)

("The Bankruptcy Code has long included Puerto Rico as a 'State,' but in 1984 Congress amended the
definition of 'State' to exclude Puerto Rico 'for the purpose of defining who may be a debtor under chapter
9.' Bankruptcy Amendments and Federal Judgeship Act, § 421(j)(6), 98 Stat. 368, now codified at 11
U.S.C. § 101(52)-).
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have found no published debate over whether district judges should preside
directly over municipal cases to avoid a constitutional problem.45

III. TODAY

A. THE BANKRUPTCY JUDGE AS A KEY INSTITUTIONAL ACTOR IN

CHAPTER 9

Today's municipal bankruptcy system is more like other kinds of bank-
ruptcy than ever before,46 and, given the wider range of affected constituen-
cies relative to the original municipal bankruptcy statute, provokes debates
over policy similar to corporate bankruptcy.47 In addition, the bankruptcy
judiciary has been encouraged to become more "managerial."48 We now see
bankruptcy judges shaping both the procedure and substance of municipal
restructurings in ways that would have been inconceivable in the early days
of municipal bankruptcy law and the NCBJ.49 As is recounted elsewhere, a
bankruptcy judge might be extensively involved using case management and
inquisitorial techniques, deploying adjuncts (such as mediators or examiners)
to expand the scope and resources of the judicial team.50 Even judges with a
more reserved judicial philosophy are required by the demands of these cases
to do considerably more than simply rule on eligibility, plan confirmation, and

4 5Searches in Google, Hein, Lexis, and Proquest using a mix of terms such as "Article III", "municipal*",
"bankruptcy judge*", "municipal bankruptcy" "constitution*" during the period of 1980-1985 produced no
indication that Northern Pipeline induced any additional consideration of a different judicial oversight
system for municipal cases than for corporate cases. Law review articles are plentiful on the post-Northern
Pipeline amendments but likewise have not discussed the impact of the constitutional authority of bank-
ruptcy judges on municipal bankruptcy. Of course, the legislative history of the municipal-related 1984
amendments is itself mysterious; there is no paper trail of why Puerto Rico was expressly excluded from
the definition of state for purposes of chapter 9 eligibility. Commonwealth of Puerto Rico v. Franklin
California Tax-Free Trust, 136 S. Ct. 1938 (2016) (observing lack of explanation for the way Puerto Rico
was addressed in the reintroduced definition of state in the Bankruptcy Code).

4 6This assertion holds notwithstanding the fact that Congress has modestly cut back on the chapter-
11-like features in chapter 9. For example, in 1988, Congress limited the extent to which section 552
applies in municipal bankruptcy cases, now codified in 11 U.S.C. § 928.

4 7Commercial and Public Sector Issues in Bankruptcy: Hearing on Commercial and Public Sector Issues
in Bankruptcy, House of Rep. Committee on the Judiciary House of Representatives, Subcomm. Econ. &
Comm. L., 102nd Cong. 70 (2nd Sess. Aug 5, 1992) (statement of Jerry D. Klepner, Director of Legislation,
Am. Fed. State, County & Munic. Employees, AFL-CIO), (recognizing, after the Bridgeport Connecticut
bankruptcy filing, that "members' wages, their benefits, and their pensions could be totally lost in the
event of a bankruptcy, leaving them not only unemployed, but without any health insurance and denied
their very retirement security," and endorsing H.R. 3949, which would impose a wage priority in munici-
pal bankruptcy and set forth a required standard for collective bargaining).

48Melissa B. Jacoby, What Shouldjudges Do in Chapter 1l?, 2015 ILL. L. REV. 101, 104-111 (2015);
see also 11 U.S.C. § 105(d) (expressly empowering judges to conduct status conferences and providing
broad authority "to ensure that the case is handled expeditiously and economically. . .").

49Jacoby supra note 41; David Dubrow, Chapter 9 Revisited: Preparing for the Next Down Turn, 12
PRATT'S J. Op BANKRUPTCY LAW 116, 120-121 (2016).

soJacoby, supra note 41, at 99-100 (summarizing case study of court's role in Detroit chapter 9).
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other discrete disputes.si
In the meantime, district judges' direct exposure to bankruptcy has been

limited. They have presided over any kind of bankruptcy case only in rare
instances -typically because the bankruptcy case had a significant mass tort
component,52 or because a district court withdrew the reference for a differ-
ent reason.53 Having bankruptcy judges preside in the first instance over all
types of bankruptcy has gained broad acceptance. The U.S. Supreme Court
recently noted "it is no exaggeration to say that without the distinguished
service of these judicial colleagues, the work of the federal court system
would grind nearly to a halt."54

Bankruptcy judges also have played critical roles in the wake of the most
recent financial crisis, handling mega cases with systemic consequences as
well as a high volume of personal and commercial cases cascading from the
home mortgage market meltdown55 Their performance has generated recog-
nition that bankruptcy courts are appropriate venues in which to restructure
or liquidate even systematically significant institutions. In the push to re-
place Dodd-Frank's Orderly Liquidation Authority with a new chapter of
the Bankruptcy Code, House Republicans have noted:

the bankruptcy process is administered through the judicial
system, by impartial bankruptcy judges charged by the Con-
stitution to guarantee due process in public proceedings
under well-settled rules and procedures. It is a process that
is faithful to this country's belief in the Rule of Law.56

Legislation to implement a proposed chapter 14 would amend the Judicial
Code to require the Chief Justice of the United States to designate at least

5 1Although the number of published decisions stemming from major municipal cases remains relatively
small, published decisions are not an adequate barometer of influence and workload. Melissa B. Jacoby,
The Detroit Bankruptcy, Pre-Eligibility, 41 FORDHAM URB. L. J. 849 (2014); Jacoby, supra note 41.

5228 U.S.C. § 157(b)(5) ("The district court shall order that personal injury tort and wrongful death
claims shall be tried in the district court") (emphasis added). District and bankruptcy judges issued joint
opinions in several mass tort bankruptcies. In re Eagle Picher Indus., Inc., 203 BR. 256 (S.D. Ohio 1996)
(District Judge Spiegel and Bankruptcy Judge Perlman jointly presiding); In re Joint Eastern and Southern
Districts Asbestos Litigation, 830 F. Supp. 686 (E. & S.D.N.Y. 1993).

"Troy A. McKenzie, Judicial Independence, Autonomy, and the Bankruptcy Courts, 62 STAN. L. REV.

747, 792 (2010).
S4Wellness Int'l, 135 S.Ct. at 1938-39 (2015). Although the context suggests that the Court was

referring to the high volume of bankruptcy cases, small numbers of cases of large companies or cities can
consume significant judicial resources.

"Melissa B. Jacoby & Edward J. Janger, Ice Cube Bonds: Allocating the Price of Process in Chapter 11
Bankruptcy, 123 YALE L. J. 862 (2014) (discussing judges' roles in cases like Chrysler); Melissa B. Jacoby,
Bankruptcy Reform and the Financial Crisis, 13 N.C. BANKING INST. J. 115 (2009).

"House Financial Services Committee at p. 26 (June 23, 2016) http://financialservices.house.gov/
uploadedfiles/financial choice.act.comprehensive outline.pdf
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10 bankruptcy judges to be available to hear the case.57 The panel approach
might have been well suited to use for territorial bankruptcy as well.

As in other types of cases, parties in chapter 9 cases occasionally have
challenged the authority of bankruptcy judges to hear and decide certain mat-
ters. Early in the Detroit bankruptcy, an official committee representing re-
tirees sought to withdraw the reference from the presiding bankruptcy judge
over the determination of whether Detroit met the Bankruptcy Code's eligi-
bility requirements.58 The retiree committee asked the presiding bankruptcy
judge to halt consideration of eligibility until the district court made a deci-
sion on its motion. The bankruptcy court scheduled an expedited hearing,
took the motion to stay the proceedings under advisement, and issued a sub-
stantial decision for publication one week later denying the request.59 The
district judge who received the motion did not act on it-not before the
eligibility hearing, not before the court found Detroit eligible, and not before
the bankruptcy court confirmed Detroit's restructuring plan about a year
later.60

Firefighters in San Bernardino's bankruptcy also moved to withdraw the
reference on a matter relating to collective bargaining agreements.61 The dis-
trict court granted the motion in part, but in practical terms left as much as
possible of the work with the bankruptcy court. Given that bankruptcy law
created the possibility of rejecting these agreements, the district court ruled
it was a core proceeding a bankruptcy judge could hear and decide.62 If the
matter went to trial and a jury trial was necessary, that trial could be held in
the district court. But the district court made clear that the bankruptcy judge
would and should handle everything else related to the dispute.63 The dis-
trict court also shared its suspicion that something other than constitutional
concerns might have been motivating the challenge:

the Court suspects that the Firefighters are engaging in fo-
rum shopping. "Forum shopping is likely where a party

s"H.R. 2947, Financial Institution Bankruptcy Act of 2016, section 4 (passed the House of Represent-

atives April 12, 2016).

ssJacoby supra note 51, at 859 (describing dispute and citing the court documents).

s"Id. at 860; In re City of Detroit, Mich., 498 B.R. 776 (Bankr. E.D. Mich. 2013).
60

The pendency of the motion to withdraw the reference does not appear to have affected the adminis-

tration and disposition of the Detroit bankruptcy. Nevertheless, it is conceivable that a pending motion

contesting the bankruptcy court's authority to hear a case could cast a pall over the proceeding and affect

the decision-making process for stakeholders in the case. That concern is not unique to government bank-

ruptcy cases, but might have different implications in such cases.
6

San Bernardino City Profl Firefighters v. City of San Bernardino, 15-cv-00815-ODW (C.D. Cal.

Nov. 10, 2015).
62Id. citing 28 U.S.C. § 157.
"Id. ("The Court shall only conduct the trial on these claims; all pre-trial proceedings, including hear-

ing and ruling on any dispositive motions, will be conducted by the bankruptcy court").
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moves to withdraw the reference after adverse findings have
been made against it by the Bankruptcy Court." In re GTS
900 F, LLC, No. 2:09-BK-35127-VZ, 2010 WL 4878839, at
*5 (C.D. Cal. Nov. 23, 2010). Here, the Firefighters have
appealed at least four adverse orders from the bankruptcy
court. Given this succession of appeals, it seems apparent
that the Firefighters simply do not want to litigate before
the Bankruptcy Judge assigned to this matter. The Court
therefore declines to exercise its discretion to withdraw the
reference of this matter.64

As a separate issue, some Article III judges have noted the limited consti-
tutional authority of bankruptcy judges when asked to apply the equitable
mootness doctrine to appeals of chapter 9 plan confirmation orders. In the
Jefferson County case, a district judge in Alabama held that the doctrine of
equitable mootness did not prevent appellate review of a chapter 9 confirma-
tion order. One of the rationales given was the need for an Article III court
to "decide important constitutional questions that place substantial future
financial obligations on the citizens. . ." of the debtor.6s

Other appellate decisions have disagreed with the district court's Jeffer-
son County decision (which, as of this writing, is pending before the Eleventh
Circuit).66 These other courts have held that the equitable mootness doc-
trine applies to municipal cases.67 But a recent Sixth Circuit decision, stem-
ming from the Detroit bankruptcy, included a strong dissent by Judge Moore
expressing concern that equitable mootness

undermines the delicate constitutional balance on which
bankruptcy adjudication is based. [. . .] This right to review
in Article III courts remains key to the Supreme Court's de-
cisions setting forth the limitations on a bankruptcy court's
authority to decide cases. See, e.g., Wellness, 135 S. Ct. at
1944 ("allowing Article I adjudicators to decide claims sub-
mitted to them by consent does not offend the separation of
powers so long as Article III courts retain supervisory au-
thority over the process" (emphasis added)).68

64
1d.

6sBennett v. Jefferson County, Ala, 518 B.R. 613, 637-38 (N.D. Ala. 2014).
66

The 11th Circuit heard oral argument on December 16, 2016. Bennett v. Jefferson County, Ala., 15-
11690 (11th Cir. 2016).

671n re City of Stockton, Calif., 542 B.R. 261 (9th Cir. BAP 2015); In re City of Detroit, 838 F. 3d
792 (6th Cit. 2016), affirming In re City of Detroit, Mich, 14-cv-14872, 2015 WL 5697702 (E.D. Mich.
Sept. 9, 2015).

"
6
In re City of Detroit, 838 F.3d at 811.812 (Moore, J. dissenting).
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By eliminating appellate oversight in Article III courts, she argues, equitable
mootness "'effectively delegates the power to prevent that review to the
very non-Article III tribunal whose decision is at issue' because 'bankruptcy
courts control nearly all of the variables' that are considered in assessing
whether an appeal is equitably moot."69 Yet, these observations stop well

short of doubting the ability of bankruptcy judges to hear and decide munici-
pal cases in the first instance. Instead, the issue is effective appellate review
by an Article III tribunal:

By declining to review the bankruptcy court's assessment of
[the retirees'] claims, the district court and the Majority en-
sure that they will never be heard by an Article III judge.
Although I do not doubt the expertise that a bankruptcy
judge brings to a case of this magnitude and complexity, hav-
ing one's case decided by an Article III judge is no mere for-
mality. . . Article III supervision of bankruptcy judges is key

to the constitutionality of the bankruptcy court system that
adjudicated the retirees' claims.70

Furthermore, Judge Moore's dissent challenges the applicability of equitable
mootness for all types of bankruptcy cases, stemming from broader objections
to prudential decisions to exercise expressly conferred jurisdiction.7 1 Detroit's
chapter 9 case was a good vehicle to raise these concerns because the panel
was not strictly bound by Sixth Circuit precedent generated in chapter 11
cases.

The equitable mootness cases therefore do not themselves raise a strong
challenge to the ability of a bankruptcy judge to preside over a government
bankruptcy. At the same time, the prevalence of equitable mootness reminds
us just how little exposure to the debt restructuring process, even as appel-
late courts, most district judges have had in the modern era.72

691d. (quoting In re One2One Communications, LLC, 805 F.3d 428, 445 (3rd Cir. 2015) (Krause, J.,
concurring)). She also cites a concurrence of then-judge Alito in Nordhoff Investments, Inc. v. Zenith

Electronic Corp., 258 F.3d 180, 192 (3rd Cir. 2001) (Alito, J., concurring in the judgment) ("[E]quitable

mootness. . can easily be used as a weapon to prevent any appellate review of bankruptcy court orders

confirming reorganization plans. It thus places far too much power in the hands of bankruptcy judges.").
7oId. at 806.
71

Id. at 810 (citing and quoting Lexmark Int'l, Inc. v. Static Control Components, Inc., 134 S.Ct. 1377

(2014)).
7 2

The district judge who may hold the claim for the most municipal bankruptcy exposure at the time

of this writing is Hon. Gerald Rosen of the United States District Court for the Eastern District of

Michigan, who was appointed as the lead mediator by the presiding bankruptcy judge in the case. Jacoby,

supra note 41. He has recently retired from the bench to start an alternative dispute resolution practice.

Tresa Baldas, Gerald Rosen, The Judge Who Helped Save Detroit, Retires, Detroit Free Press, Jan. 21, 2017.

Thus, Chief Justice Roberts cannot select him to preside over a PROMESA Title III restructuring.
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IV. WHO SHOULD PRESIDE OVER A PUERTO RICO
BANKRUPTCY?

We can now return to the role of judges in a new government bank-
ruptcy law enacted in response to Puerto Rico debt's crisis. PROMESA cre-
ates a restructuring regime for territories and their municipalities.73 Readers
familiar with bankruptcy law will recognize Title III of PROMESA as based
considerably on the Bankruptcy Code through both express cross-references
and through adapted provisions.74 Title III contains an automatic stay and
the ability to bind non-consenting creditors, under roughly similar conditions
as in chapter 9 for municipalities of states.75 As noted, PROMESA's Title III
also calls for use of the Federal Rules of Bankruptcy Procedure.76

Even as PROMESA adopts a significant portion of the bankruptcy infra-
structure that has developed since 1978, it contains no formal role for bank-
ruptcy judges who have been instrumental to the effectiveness of this
infrastructure. In the event a Title III case is filed, PROMESA gives the
Chief Justice of the United States the responsibility to select a district judge
to preside.77 PROMESA does not even adopt the language of the 1976 chap-
ter 9 law setting forth circumstances under which the district judge may
enlist help from bankruptcy judges in exceptional situations.78 The Natural
Resource Committee's section-by-section analysis offers no explanation for
this departure from chapter 9 and does not indicate that this choice was

73S. 2328, Public Law No: 114-187, June 30, 2016. Congress excluded the latter category from chapter
9 in 1984 with its new definition of state. Commonwealth of P.R. v. Franklin Calif. Tax-Free Trust, 136
S. Ct. 1938, 1942 (2016).

74
Although the legislation is designed to stem from Congressional power over the territories, it would

not be surprising if a court ruled that, at least in part, the power stems from the Bankruptcy Clause of the
Constitution. Railway Labor Execs. Assoc. v. Gibbons, 455 U.S. 457 (1982) (evaluating law under Bank-
ruptcy Clause rather than as labor protection law under Commerce Clause, and invalidating provisions of
Rock Island Railroad Transition and Employee Assistance Act, which applied to only one railroad, as
violation of uniformity mandate of Bankruptcy Clause).

75
PROMESA § 314. Congress altered the language in several respects but it is not clear how much of

a difference results. For example, in deciding whether the plan is feasible and in the best interest of
creditors, the court is required "to consider whether available remedies under the non-bankruptcy laws and
constitution of the territory would result in a greater recovery for the creditors than is provided by such
plan." Id. § 314(b)(6) (emphasis added).

76
PROMESA § 310 ("The Federal Rules of Bankruptcy Procedure shall apply to a case under this

title and to all civil proceedings arising in or related to cases under this title").
7 7PROMESA § 308(a) ("For cases in which the debtor is a territory, the Chief Justice of the United

States shall designate a district court judge to sit by designation to conduct the case"). Bankruptcy judges
could be selected by chief circuit judges to preside over a municipal filing within a territory. Id. § 308(b),
adopting the rule from 11 U.S.C. § 92 1(b) ("The chief judge of the court of appeals for the circuit embrac-
ing the district in which the case is commenced shall designate the bankruptcy judge to conduct the case.")
PROMESA also delinks the judge from the venue of the case.

75Supra note 37.
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constitutionally mandated.79 To the extent decision-makers were swayed by
the benefits of district court oversight the Ford Administration identified
long ago, one hopes they weighed those rationales against the significant insti-
tutional costs of forfeiting the formidable body of substantive and procedural
expertise a bankruptcy judge would have brought to the task.80

CONCLUSION

In the life of the National Conference of Bankruptcy Judges, presiding
over government bankruptcies has come full circle. Decades of experience
have delivered hard-won lessons about how to administer and attend to the
financial distress of a municipality. The bankruptcy judiciary has been
groomed to optimally handle restructuring cases of all kinds, of ever-growing
size and complexity. In light of this history, PROMESA's choice of district
judge is a jarring break from history. It requires that the first-ever territorial
bankruptcy be handled a judge who, in all likelihood, has not presided over
any kind of bankruptcy and has seen only limited glimpses of the system
through the oblique lens of the appellate process. One can only hope that
any benefits - constitutional or otherwise - of this departure from the arc of
bankruptcy court history are worth the considerable costs.

79
Section by Section Analysis of H.R. 5278, p. 12 http://naturalresources.house.gov/uploadedfiles/

section by_section.6.6.16.pdf (describing section 308 without any rationale).

soAs McKenzie explains, expertise is ordinarily used to uphold the use of non-Article III tribunals,

although was used otherwise in Stem v. Marshall. Troy A. McKenzie, Getting to the Core of Stern v.

Marshall: History, Expertise, and the Separation of Powers, 86 AM. BANKR. L. J. 23, 30 (2012). It has long

been considered odd to presume that Article III courts are more expert in handling state law claims as is

the implication of Northern Pipeline, and its progeny, Stem. Id. at 26 ("It is odd to speak of the Article III

courts as 'experts' in state law matters such as the disputed claim in Stem. Indeed, the Supreme Court has

developed an entire body of law - the Erie Doctrine - that rejects the notion of federal court expertise on

those claims. . . I doubt that Article III judges are more 'expert' than bankruptcy judges in the correct

application of state fraudulent conveyance law, to name one category of disputes that already has gener-

ated Stem-based objections to the adjudicatory power of bankruptcy judges."). Id. at 43 ("For the

proceduralist in me, the most intriguing part of the Stem opinion is the Court's assertion that Article III

courts are 'experts' at resolving state common law claims like the one at stake in the case. That statement

would come as a surprise to my civil procedure students. . . . The central point of Erie and its progeny is

that the federal judiciary brings no special insights to the adjudication of rights and obligations governed

by state common law."). Id. at 42 ("The agency in Schor could assess the common law claim in light of, and

in connection with, the larger dispute out of which it grew. In so doing, the agency provided 'an inexpen-

sive and expeditious alternative forum' for resolution of the entire controversy before it, which was essen-

tial to the effectiveness of the overall regulatory scheme entrusted to the agency.").
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Ripple or Revolution?
The Indeterminacy of Statutory

Bankruptcy Reform

by

Melissa B. Jacoby*

Change is in the air in the bankruptcy system. An omnibus bankruptcy
bill has substantially amended titles 11 and 28 of the United States Code,'
and the professionals involved with bankruptcy are working hard to prepare
for the quickly approaching effective date.2 They are writing and revising
books, developing new rules of procedure and forms, updating and expanding
case software, starting or re-tooling credit counseling and financial education
programs, and holding workshops and conferences around the country. All of
this activity suggests that something big is happening.

But will bankruptcy really be so different a year from now, two years
from now, five years from now? And how will these changes affect people
who are candidates for personal bankruptcy? I argue in this Article that one
must look beyond the statutory revisions to answer these questions. 3

Legal and sociological research suggests that the bill's impact will be
filtered through the influences of day-to-day actors in the bankruptcy sys-

*Associate Professor of Law, University of North Carolina at Chapel Hill. Thanks to Adam
Feibelman and Mark Weidemaier for helpful comments on a very short deadline, to Lisa Stifler for re-
search assistance, to the University of North Carolina School of Law for financial and research support,
and to Don Clifford, Marjorie Girth, and Ted Janger for useful conversations that shaped the ultimate
direction of this article. Prior versions of parts I and II were presented at the Eastern Bankruptcy Insti-
tute and an early version of part III was presented at the Harvard-University of Texas Conference on
Commercial Law Realities, and thus this article also benefited from the insights of participants in these
conferences.

'See S. 256, Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 [hereinafter
BAPCPA], Pub. L. No. 109-8, 119 Star. 23 (2005). [Most future references will be to the codified
provision, i.e. 11 U.S.C. §_ (2005).] This bill as enrolled has fifteen titles and over two hundred
sections, many of which make multiple changes to title 11, title 28, and other parts of the United States
Code. Id.

2Most of the bill is effective on October 17, 2005, 180 days after President Bush signed the legislation.
See S. 256, 109th Cong. § 1501 (2005). Certain portions have a different effective date. See S. 256
§§ 324, 325(d), 434(b), 601(c), 603(e), 1001(a)(2), 1003(c), 1223(e), 1234(b), 1301(b)(2), 1302(c)(2),
1303(b)(2), 1304(b)(2), 1305(b)(2), 1306(b)(2), 1404(b), 1406, 1501(b).

3See, e.g., Lynn M. LoPucki, Legal Culture, Legal Strategy, and the Law in Lawyers' Heads, 90 Nw. U.
L. Rav. 1498, 1549 (1996) [hereinafter Law in Lawyers' Heads].
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tem.4 As in the past, this filtering may mute or magnify certain statutory
changes and may produce variation around the country.5 Assessments of the
impact of formal law changes are incomplete without taking this filtering into
account.

Notwithstanding this filtering, it is reasonable to predict that the changes
will make bankruptcy more complicated and expensive for bankruptcy filers
to some extent.6 Even so, the real life impact of the changes is unclear. Re-
searchers know little about filers after bankruptcy or about how their recov-
ery compares with that of insolvent individuals who avoid bankruptcy. 7 If

studies were to find that many filers confront serious financial trouble again
two or three years after bankruptcy, then they might call into question the
effectiveness of bankruptcy. Similarly, if studies were to find that non-filers
with similar profiles recover equally well through non-bankruptcy means,
then statutory changes that make bankruptcy more difficult may not be as
consequential as they seem. Ultimately, therefore, it is difficult to character-
ize the impact of these changes on financially distressed individuals without
knowing more about the effectiveness of bankruptcy in an absolute and com-
parative sense.8

Part I offers an overview of the statutory changes. Part II explores how
the day-to-day influences of the bankruptcy system might affect the statutory
changes. Part III describes the limits of research on personal bankruptcy
filers and explains how this- affects predictions of the impact of reform.

I. STATUTORY BANKRUPTCY REFORM

After almost eight years of intermittent consideration, the omnibus bank-
ruptcy bill officially has become part of the formal law.9 As the biggest set of
statutory amendments to bankruptcy law in a generation, the bill has added
hundreds of provisions, exceptions, qualifications, and requirements to the
Bankruptcy Code and other portions of the United States Code along with a

4See infra text associated with notes 45-80. For a list of "system players," see Bernard Trujillo, Self-
Organizing Legal Systems: Precedent and Variation in Bankruptcy, 2004 UTAH L. REv. 483, 520-521
(2004).

5See infra text associated with notes 45-80.
6See generally Melissa B. Jacoby, Generosity Versus Accessibility: Bankruptcy, Consumer Credit, and

Health Care Finance in the US, in CONSUMER BANKRUPTCY IN GLOBAL PERSPECTIVE 297-298 (Jo
HANNA NIEMi-KIESiLAINEN, lAiN RAMSAY, WILLIAM WHITFORD, EDS. 2003). See also Rafael Efrat,
Global Trends in Personal Bankruptcy, 76 AM. BANKR. L. J. 81, 108 (2002) (noting how costs and complex
bureaucracy affect use of bankruptcy in other countries).

7See generally infra text associated with notes 92, 94, and 105.
'See infra text associated with notes 82-113.
9Prior bills containing some iteration of the ultimate changes include S. 1301, 105th Cong. (1997);

H.R. 2500, 105th Cong. (1997); H.R. 3150, 105th Cong. (1998); H.R. 833, 106th Cong. (1999); H.R. 333,
107th Cong. (2001); and H.R. 975, 108th Cong. (2003). For a history, see, e.g., Melissa B. Jacoby, Negoti-
ating Bankruptcy Legislation Through the News Media, 41 Hous. L. REV. 1091, 1095-1106 (2004).
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host of uncodified duties and pronouncements.' Many, although not all, of
the provisions are relevant to personal bankruptcy.' 1

Most of the attention has been showered on a provision requiring that
chapter 7 cases be screened solely on the basis of ability to repay debts.' a At
least in some locations, this new statutory means test - presumably designed
to encourage more chapter 13 repayment plans or to deter filings altogether -
may be less important than many other changes. First, although chapter 13
filings are about 30% of personal bankruptcy filings overall, much higher pro-
portions of debtors in some districts already are choosing chapter 13 over
chapter 7.13 Second, although the means test imposes paperwork require-
ments on nearly all individual chapter 7 bankruptcy filers with primarily con-
sumer debts, most filers have too little income for their cases to be the subject
of motions to dismiss or convert on the basis of the means test.' 4 Third, at
least in some districts, trustees already have been screening chapter 7 cases
for ability to pay and other factors. In recent years, the Executive Office for
United States Trustees has required that trustees screen chapter 7 cases for
ability to pay. 15 Even before the EOUST took this step, an empirical study

"0 See BAPCPA, supra note 1. The other significant pieces of bankruptcy legislation since 1978 were
enacted in 1984 and 1994, see Pub. L. No. 98-353, 98 Stat. 333 (1984); Pub. L. No. 103-394, 108 Stat.
4107 (1994), although many other pieces of legislation have amended the Bankruptcy Code. For a list of
such bills through 1994, see Teresa A. Sullivan, Elizabeth Warren, & Jay Lawrence Westbrook, The
Persistence of Local Legal Culture: Twenty Tears of Evidence from the Federal Bankruptcy Courts, 17
HARV. J. L. & PUB. POL'Y 801, 864 n.161 (1994) [hereinafter Local Legal Culture].

iMany Bankruptcy Code provisions have grown in length considerably due to the omnibus bill. See,
e.g., 11 U.S.C. § 362 (2005) (automatic stay); id. § 521 (debtor's duties); id. § 523 (exceptions to dis-
charge); id. § 524 (discharge and reaffirmation agreements); id. § 704 (trustee duties); id. § 707 (dismissal
or conversion). In addition, the bill added many new provisions, some of which are pertinent to personal
bankruptcy. See, e.g., id. § 111 (credit counseling and financial management regulation); id. § 112 (disclo-
sure of name of minor children); id. §§ 526-528 (debt relief agencies); id. § I 115 (property of estate in case
of individual chapter 11 debtor); id. § 1308 (tax returns).

"2 See Jacoby, supra note 9, at 1127 n.176. See also sources cited in note 42.
i"See, e.g., Gordon Bermant & Ed Flynn, Stability and Change in Chapter 13 Activity (1990.1999),

As,. BANKR. INST. J., Nov. 2000, at 20; Gordon Bermant & Ed Flynn, Measuring Projected Performance in
Chapter 13: Comparisons Across the States, AM. BANKR. INST. J., July/Aug. 2000, at 22.

1
4See, e.g., Ed Flynn & Gordon Bermant, Pre-planning Limits Means Test Impact, Income, Debts, and

Repayment Capacities of Recently Discharged Chapter 7 Debtors, AM. BANKR. INST. J., Feb. 2000, at 22
(reporting that under 16% of their nationally representative sample had incomes above state median). For
the income-related safe harbor, see 11 U.S.C. § 707(b)(7) (2005). All individual chapter 7 filers with
primarily consumer debts must complete some paperwork under section 707(b)(2)(C) unless they are dis-
abled veterans who meet the requirements of section 707(b)(2)(D). See id. § 707(b)(2).

i"See, e.g., United States Department of Justice, Executive Office for United States Trustees, Hand-
book for United States Trustees, 6-11 - 6-13 (2002, includes technical amendments effective January 1,
2005), available at http://www.usdoj.gov/ust/library/chapter7/forms/Ch7hbO7O2-2005.pdf; United
States Department of Justice, U.S. Trustee Program, Annual Report of Significant Accomplishments 7-8
(2001) (on file with author); Antonia G. Darling & Mark A. Redmiles, The Civil Enforcement Initiative: A
Review of the First Ten Months and a Look at the Next Stage, AM. BANKR. INST. J., Sept. 2002, available
at http://www.usdoj.gov/ust/press/articles/abi_092002.htm (reporting that "an increasing number of of-
fices are now reviewing all Chapter 7 petitions for substantial abuse and other indicia of problems. This

2005)
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found that all United States trustee office respondents reported some method
of screening chapter 7 cases, with 30% screening exclusively on the basis of
ability to pay and the rest considering a variety of factors. 16 The possibility
that cases already were being screened is consistent with studies estimating
that a statutory means test applied to today's filers would not produce a lot
of presumptively abusive cases.17 Fourth, debtors who otherwise might have
presumptively abusive cases can alter the outcome of the means test by incur-
ring more secured debt or making charitable contributions, leaving the
United States trustee or creditors to seek dismissal of their cases on generic
grounds similar to those that existed under prior formal law.' 8

Of course, the means test consumes only a tiny fraction of the long omni-
bus bill and of the revisions to the Code. Those who have refrained from
studying the bill until final passage are likely to be surprised by the range and
apparent magnitude of changes that they find. At least in theory, provisions
that directly alter the cost of a bankruptcy filing could have a more signifi-
cant impact in engineering debtors' choices. Although revisions to the Judi-
cial Code permit courts to waive filing and related fees for the lowest-income
chapter 7 filers,'9 other revisions significantly raise the basic filing fee for
chapter 7 from $155 to $220 while they lower the basic chapter 13 fee from
$155 to $150.20 The revised Bankruptcy Code permits providers of
mandatory credit counseling and financial education courses to charge bank-

has resulted in more debtors converting their cases to Chapter 13 and more dismissals of Chapter 7 cases,
either by the court or by debtors who voluntarily dismiss their cases when the U.S. Trustee scrutinizes
their income and expenses."); Lawrence Friedman, Director, Executive Office for United States Trustees, A
New Approach to Accountability in the Bankruptcy System, AM. BANKR. INST. J., June 2002, available at
http://www.usdoj.gov/ust/press/articles/abi_062002.htm ("all of our offices are reviewing Chapter 7 pe-
titions for evidence of fraud and abuse").

16See Wayne R. Wells, Janell M. Kurtz, & Robert J. Calhoun, The Implementation of Bankruptcy Code
Section 707(b): The Law and the Reality, 39 CLEV. ST. L. REv. 15, 43 (1991).

i7See sources cited infra notes 84-85.
iSSee 11 U.S.C. § 707(b)(1) (2005) (prohibiting courts from taking into account charitable contribu-

tions when determining whether case is abusive under any portion of section 707(b)); id. § 707(b)(2)(iii)
(permitting deduction for secured debt payments owed within sixty months following the date of the
petition for purpose of presumed abuse determination); id. § 707(b)(3) (providing grounds that court shall
consider under section 707(b)(1), including totality of circumstances).

19See 28 U.S.C. § 1930(f) (2005) (permitting court to waive chapter 7 filing fee, and additional fees, if
the court finds that the individual has income less than 150% of the 'official poverty line" and is unable to
pay the fee in installments). See generally Ed Flynn & Gordon Bermant, The Impact of the Coming Fee-
waiver Provision, AM. BANKR. INST. J., July/Aug. 2001 (using sample of no-asset chapter 7 cases filed
between 1998 and 2000, finding that "29.7 percent of individual chapter 7 debtors have incomes that are
less than 150 percent of the applicable poverty line").

'°See 28 U.S.C. § 1930(a) (2005). See also Memorandum from Glen K. Palman, Chief, Bankruptcy
Court Administration Division, Administrative Office of the United States Courts to Clerks, United
States Bankruptcy Courts regarding Clarification of Effective Date of Statutory Fee Increases and Reallo-
cation of Fees for Bankruptcy Cases to October 17, 2005 (May 13, 2005) (on file with author) (providing
fee schedule to reflect changes in omnibus bankruptcy bill and supplemental appropriations bill). The
debtor must pay other fees in addition to the filing fee. See id.; 28 U.S.C. § 1930(b)-(d) (2000).
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ruptcy filers a "reasonable fee." 2 ' In addition, the revisions to the Bankruptcy
Code may lead debtors' lawyers to raise their own fees considerably, assum-
ing they continue to represent debtors at all.22

The revised Bankruptcy Code also offers less debt relief across the board,
even to chapter 7 filers who do not have presumptively abusive cases under
the means test and to chapter 13 filers who manage to complete repayment
plans. The revisions to the Code make a broader range of debts presump-
tively or absolutely non-dischargeable, including for-profit student loans,
credit card debts, credit card cash advances, and property settlements not in
the nature of support.23 Debtors who finish chapter 13 repayment plans no
longer will have earned a substantially broader "superdischarge" than chapter
7 debtors. 24 Discharges are available less frequently for all personal filers. 25

The formal rules for keeping property subject to security interests also
have changed. According to the revised Bankruptcy Code, lien avoidance is

2 An individual's eligibility for bankruptcy is conditioned on receipt of a nonprofit credit counseling

briefing within 180 days before filing. See 11 U.S.C. § 109(h) (2005). The requirement does not apply if

the United States trustee or bankruptcy administrator determines that available services are inadequate,
id. §§ 109(h)(2)) & 111, if a debtor satisfies the requirements for a temporary exemption, id. § 109(h)(3),

or if a debtor satisfies the requirement for one of the "status" exceptions. Id. § 109(h)(4) (rendering eligi-

bility requirement inapplicable if the debtor is on active military duty in a military combat zone or is

unable to complete the requirements because she fits statutory definition of incapacity or disability). The

service providing the briefing may charge a reasonable fee but must provide the briefing "without regard to

ability to pay the fee." Id. § 11 l(c)(1)(B). Completion of a financial management course is a condition of a

chapter 7 and chapter 13 discharge, subject to exceptions, similar to those for credit counseling. Id.
§ 727(a)(1 1); id. § 1328(g); id. § 111. For a discussion of the implications of these provisions, see infra text
associated with notes 70-80.

22See, e.g., 11 U.S.C. § 101(12A) (2005) (defining debt relief agency to include lawyers); id. § 526-528

(regulating debt relief agencies and their communications with clients and imposing sanctions); id.

§ 707(b)(4)(B) (lawyer sanctions); id. § 707(b)(4)(C) (importing Rule 11 requirements); id. § 707(b)(4)(D)
(providing that "signature of an attorney on the petition shall constitute a certification that the attorney

has no knowledge after an inquiry that the information in the schedules filed with such petition is incor-

rect."). See generally Jean Braucher, Means Testing Consumer Bankruptcy: The Problem of Means, 7

FORDHAM J. CORP. & FIN. L. 407, 441-442 (2002); Catherine E. Vance, Attorneys and the Bankruptcy

Reform Act of 2001: Understanding the Imposition of Sanctions Against Debtors' Counsel, 106 COM. L. J.

241 (2001); M. Clarkson McDow, The Bankruptcy Reform Act of 2001 and its Impact on Consumer

Lawyers, S.C. LAWYER, July/Aug. 2001, at 32; Hon. A. Thomas Small & Hon. Eugene R. Wedoff, A

Proposal for More Effective Bankruptcy Reform, at 5 available at http://www.abiworld.org/pdfs/LegisPro-
posal256.pdf (noting that requiring attorneys to investigate schedule accuracy, when debtors already have

obligation to provide complete and accurate disclosure raises costs of legal representation and interferes
with attorney-client relationship).

3See, e.g., 11 U.S.C. § 523(a)(2)(C) (2005) (presumptive fraud of credit card debts and cash advances);

id § 523(a)(8)(B) (for-profit student loans); id. § 523(a)(14)(A) (debts incurred to pay state or local taxes);
id, § 523(a)(14)(B) (fines or penalties imposed under Federal election law); id. § 523(a)(15) (property set-

tlements nondischargeable without affirmative defense or balancing test); id. § 523(a)(18) (loans to pension

plans). See generally Hon. William Houston Brown, Taking Exception to a Debtor's Discharge: The 2005

Bankruptcy Act Makes it Easier, 79 AM. BANKR. L. J. 419 (2005).
24See I 1 U.S.C. § 1328(a) (2005) (limited discharge after chapter 13 plan completion).
25See id. § 727(a)(8) (extending time between receipt of discharges to eight years); id. § 1328(0 (new

restrictions on granting discharge in chapter 13 based on receipt of discharge in prior case).
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available for only a limited list of household items, 26 the price to redeem
property has increased, 27 non-consensual "ride-through" for personal property
is prohibited,2s and new procedures for reaffirmation agreements are in
place.2 9 The revised Code also appears to increase the price of keeping prop-
erty in chapter 13 in numerous respects.30

Other revisions increase protection of debtors' assets but only to the ex-
tent they hold their wealth in particular forms. For example, the revised
Bankruptcy Code insulates qualified retirement and educational funds from
the reach of creditors.,' And, for the small handful of filers with major assets,
the revised Code preserves the use of generous state law property exemp-
tions in many instances.32

Finally, the revisions to the Bankruptcy Code alter the substance and
procedure throughout the cases of individual bankruptcy filers. The matters
affected by these changes include document production, 33 personal property

26See id. § 522(0(4) (exclusive list of what constitutes "household goods" for purposes of lien
avoidance).

27See id. § 506(a)(2) (imposing standard of replacement value, without deductions for costs of sale or
marketing, for personal property subject to security interest for debtor in chapters 7 or 13). See also id. §
722 (clarifying that debt must be paid in full at time of redemption).

"5See id. § 521(a)(6) (setting forth exclusive list of options for property subject to security interests
and consequences of failing to act on intention); id. § 365(h) (providing automatic stay-related implications
for failure to file statement of intention or to act on statement of intention).

29 See id. §§ 524(k) - (m).
3 Most significantly, several revisions to the Bankruptcy Code further limit the ability of a chapter 13

plan to modify undersecured claims over the objection of the lender. Modification refers to the ability to
limit the secured claim to the value of the collateral and to pay 100% of that claim, and to treat the
remainder of the debt as unsecured and entitled to a pro rata share of the debtor's disposable income. See
generally CHARLES JORDAN TABB, THE LAW OF BANKRUPTCY 900, 920-924 (1997). The revised Code

disallows modification of purchase money obligations secured by cars if the debt was incurred within 910
days prior to the bankruptcy filing, and disallows modification of obligations secured by "any other thing
of value" if the debt was incurred within one year before the bankruptcy filing. See 11 U.S.C. § 1325(a)
(2005). The revised Code also clarifies that debts secured by mobile homes and incidental property fall
within the general prohibition of modifying debts secured by a debtor's principal residence. See id.
§ 101(13A) (defining "debtor's principal residence"); id. § 101(27B) (defining incidental property). For the
general prohibition on modifying loans secured by the debtor's principal residence, see TABB, at 920-924.
For secured loans still subject to modification in chapter 13, the revised Code dictates the use of the
replacement value standard, without deductions for the costs of sale or marketing. See 11 U.S.C.
§ 506(a)(2) (2005). Compare Associates Commercial Corp. v. Rash, 520 U.S. 953, 965 n.6 (1997) (provid-
ing that replacement value was standard, but "creditor should not receive portions of the retail price, if
any, that reflect the value of items the debtor does not receive when he retains his vehicle, items such as
warranties, inventory storage, and reconditioning").

SiSee, e.g., 11 U.S.C. § 522(b)(3)(C) (2005) (retirement savings exemption for debtors in opt-out
states); id. § 522(d)(12) (new provision for debtors using federal exemptions), id. § 522(n) (limitation for
IRAs); id. § 541(b)(5) (exclusion from property of estate for qualified education accounts). The bill fur-
thers this insulation of retirement assets by protecting a debtor's ability to repay a loan to her pension
plan. See id. § 362(b)(19) (exception to automatic stay for withholding of wages for pension loan repay-
ment), § 523(a)(18) (exception to discharge for debt to pension plan).

32See id. § 522(o)-(q) (imposing limitations in the delineated circumstances).
33See id. § 521(a) - (j).
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leases, 34 residential leases,3 5 chapter 13 "adequate protection" payments, 36

disposable income calculations, 37 the entry of discharges in chapter 13,38 the
maintenance of the automatic stay in a second (or third) bankruptcy case,39

and significant aspects of chapter 11.40

While the omnibus bill producing these changes was pending in Congress,
supporters and others offered various assessments of the impact of these
changes. Academics and bankruptcy professionals critical of the bill regularly
predicted a major, and usually negative, impact on the personal bankruptcy
system and the filers themselves. 41 Presumably believing that the chapter 7
means test was the key change, Congressional supporters sometimes stated
that the bill would not alter bankruptcy other than for a small number of
high-income filers. 42 Other supporters pronounced that the revisions would

34See id. § 362(h); id. § 521(d).
35See id. § 362(b)(22)-(23); id. § 362(1) -(m).
36See id. § 1326(a)(C).
37See id. § 1325(b)(2)-(3).
3 See id. § 1328(h) (requiring hearing on whether section 522(q) is implicated). The rules of construc-

tion of the Bankruptcy Code suggest that the hearing may not be required if notice is properly provided.

See 11 U.S.C. § 102(1) (2000) (explaining meaning of notice and hearing).
39See 11 U.S.C. § 362(c) - (d) (2005) (limited automatic stay for repeat filings).
40

See, e.g., id. § 1115 (new provision making all postpetition earnings property of the estate); id.

§ 1123(a)(8) (new condition of confirmation involving payment of all future earnings); id. § 1129(a)(15)
(new condition of confirmation linked to satisfaction of chapter 13 requirements).

4 iSee, e.g., Jean Braucher, Middle Class Knowledge, 21 EMORY BANKR. DEV. J. 193, 197 (2004) (re-

viewing ELIZABETH WARREN & AMELIA WARREN TYAGi, THE Two-INCOME TRAP: WHY MIDDLE

CLASS MOTHERS AND FATHERS ARE GOING BROKE (2003)) (explaining that "legislation would burden all

would-be filers, leaving more debtors to continue to be hounded by debt collectors into paying small

amounts of what they owe."); Braucher, Means Testing Consumer Bankruptcy, supra note 22, at 430, 433
(legislation "would burden even the worst off, while leaving some inequities and potential abuse in place,

and risk bringing the system to its knees with new, often pointless paperwork" and that her "examination
of the provisions of the proposed legislation will focus on demonstrating that they are complex and confus-
ing and would burden even those debtors most in need of a fresh start, without catching all abuse .. .);

Walter W. Miller, Jr., The Proposed "Bankruptcy Abuse Prevention and Consumer Protection Act of

2002," 22 ANN. REV. BANKING & FIN. L. 301, 308 (2003) (explaining that bill would exclude "uninformed,

and genuinely needy- from bankruptcy protection and describing bill as "harmful to consumers"); Charles
Jordan Tabb, The Death of Consumer Bankruptcy in the United States? 18 BANKR. DEV, J. 1, 5-6 (2001)

("Bankruptcy reform in its current form is draconian for those financially vulnerable 'fragile middle class'

debtors who have been the most in need of bankruptcy relief'); Catherine E. Vance & Paige Barr, The

Facts &Fiction of Bankruptcy Reform, 1 DEPAUL Bus. & COM. L. J. 361 (2003); Jean Braucher & Charles

W. Mooney, Jr., Means Measurement Rather Than Means Testing: Using the Tax System to Collect from

Can-Pay Consumer Debtors after Bankruptcy, AM. BANKR. INST. J., Feb. 2003, at 6 ("the predictable effect
would be to drive up fees of lawyers and document-preparers. Some of the worst-off debtors would be

unable to afford a bankruptcy discharge"). See generally Richard M. Hynes, Non-Procrustean Bankruptcy,

2004 U. ILL. L. REV. 301, 303-304 (2004) (noting academics' general opposition to the bill even though
they accepted prevailing conceptions of abuse). But see Todd J. Zwyicki, An Economic Analysis of Con-

sumer Bankruptcy, George Mason Working Paper (2005) (arguing that generous bankruptcy laws impose

economic and noneconomic costs and that bankruptcy laws must strike proper balance).
42See, e.g., 151 CONG. REC. S2054 (daily ed. Mar. 4, 2005) (statement of Sen. Sessions) ("But on the

question of, What about the changes? How does it impact a person who would go and file in bankruptcy?
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bring a big shift in bankruptcy, or at least a big cost savings for non-bankrupt
American families.43 The Executive Office For United States Trustees' web-
site reports that enactment of the bill 'opens a new era in the history of
bankruptcy law and practice."44

Most, although not all, of these positions could find some support in the
Code revisions. Yet, the extent to which these various predictions actually
come to fruition depends on many factors, discussed in Part II.

II. STATUTORY BANKRUPTCY REFORM AND REAL PEOPLE:
THE DAY-TO-DAY SYSTEM ACTORS

Local legal culture is not just dust in the national legal ma-
chine. In fact, it may be a significant element of the legal
landscape. Failure to account for it causes policy debates as
well as legal reforms to fall wide of their marks.45

Thus, it is never the case that the legal system of any coun-
try is uniform, unified, and able to cover the whole country

We know that 80 percent of the people who file for bankruptcy make below median income. That means
under the provisions of this bill, no fundamental changes will occur."); 151 CONG. REc. H2066 (daily ed.
Apr. 14, 2005) (statement of Rep. Jim Moran) ("It is estimated that only a small minority of those already
filing for bankruptcy would be affected, perhaps as little as 7 percent. Contrary to some reports, families
and individuals facing difficult economic circumstances, people who may have lost their job or family
breadwinner or have been devastated by a severe medical condition, will be given a chance to clear their
debts and receive a fresh start under this bankruptcy reform legislation."); Press Release, Representative
Ed Royce, House Passes Bankruptcy Reform Bill (Mar. 19, 2005) available at http://www.royce.house.
gov/News/DocumentSingle.aspx?DocumentlD=2604 ('This reform protects the rights of those who truly
need and deserve a fresh start as determined by legal standard. Those who fall below the median thresh-
old, as well as those with extraordinary circumstances like medical expenses, will not be subject to any
change from current law."); News Release, Opening Statements of Sen. Chuck Grassley at the Bankruptcy
Reform Hearing, Feb. 10, 2005, available at http://grassley.senate.gov/index.cfm?FuseAction=press-
Releases.Detail&PressReleaseid=4878&Month=2&Year=2005 ("The fact is S. 256 doesn't harm bank-
rupts with large medical debts.").

43See, e.g., 151 CONG. REC. H2047-48 (daily ed. Apr. 14, 2005) (statement of Rep. Sensenbrenner)
("This legislation represents the most comprehensive reforms of the bankruptcy system in more than 25
years... This bill will help stop fraudulent, abusive, and opportunistic bankruptcy claims by closing
various loopholes and incentives that have produced steadily cascading claims."); 151 CONG. REC. H1980
(daily ed. Apr. 14, 2005) (statement of Rep. Dreier) ("On average, passage of this legislation will save a
family of four $400 a year, and $400 a year is a very important amount of money for an awful lot of people
in this country, and that is the price that they are paying because of the abuse that we have seen of our
bankruptcy law that has been going on for years and years and years.").

44Executive Office For United States Trustees, Bankruptcy Abuse Prevention and Consumer Protec-
tion Act of 2005, available at http://www.usdoj.gov/ust/bapcpa/index.htm (reporting on new law).

4SSullivan, Warren & Westbrook, Local Legal Culture, supra note 10, at 865. See also Teresa A.
Sullivan, Elizabeth Warren, & Jay Lawrence Westbrook, Consumer Bankruptcy in the United States: A
Study of Alleged Abuse and of Local Legal Culture, 20 J. CONSUMER POL'Y 223, 225 (1997) ("these data
suggest that, while formal law is an important determinant of the U.S. bankruptcy system, local legal
cultures have developed that create different bankruptcy systems among the districts").
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like a smooth coat of paint. 46

Complex written law can produce a determinate system, but
cannot control what it will be.47

Informed by a variety of bankruptcy and non-bankruptcy studies, many
academics share the belief that the bankruptcy system is not simply imposed
on judges, trustees, lawyers, and other repeat players; instead, these parties
make the system what it is today.48 Bankruptcy may be especially suscepti-
ble to shaping by the day-to-day actors because the vast majority of cases
yield no formal litigation, let alone appeals.49 Whether one prefers a precise
model of local legal culture or a more generalized recognition of the role of
real people, this inevitable shaping and filtering complicate statute-centered
assessments of the future of bankruptcy. Indeed, as is discussed later in this
section, the latest revisions may invite system players to shape the system
much more than Congress anticipated.

46Lawrence M. Friedman, Borders: On the Emerging Sociology of Transnational Law, 32 STAN. J. INT'L
L. 65, 67 (1996).

47LoPucki, Law in Lawyers' Heads, supra note 3, at 1549.
4
SSee, e.g., Rafael Efrat, Legal Culture and Bankruptcy: A Comparative Perspective, 20 EMORY BANKR.

DEV. J. 351, 352-53 (2004) ('Law and society scholars attribute some of the disparity between the formal
laws and the laws in actions [sic.], as well as the substantial local variations in the implementation of the
laws, to the influence of legal culture .... Researchers sometimes use legal culture to explain apparent
disparities between formal laws and the actual implementation of the laws on the ground."); LoPucki, Law
in Lawyers' Heads, supra note 3, at 1508 ( The examples I present here are only a small sample from a large
body of empirical studies showing deviation of the law in action from the law on the books. I refrain from
presenting more only because the existence of substantial deviations is not in dispute."); Charles W.
Mooney, Jr., A Normative Theory of Bankruptcy Law: Bankruptcy As (Is) Civil Procedure, 61 WASH. &
LEE L. REV. 931, 1003 (2004) (explaining that "most bankruptcy lawyers and bankruptcy judges use,
apply, argue, and shape bankruptcy law primarily as actors 'on the ground.' It is in the bankruptcy courts,
and within negotiations in the courts' shadows, where bankruptcy law is made and shaped by a particular
legal culture. Bankruptcy law in a given bankruptcy court also is a function of the attitudes of bankruptcy
judges, who have substantial control over the fate of a case."); David A. Skeel, Jr., Bankruptcy's Home
Economics, 12 AM. BANKR. INST. L. REV. 43, 56 (2004) (explaining that use of chapter 13 has been

determined more by local legal culture than by other factors); Trujillo, supra note 4, at 509-515; Jay
Lawrence Westbrook, Local Legal Culture and the Fear of Abuse, 6 AM. BANKR. INST. L. REV. 25, 26-27
(1998).

49For example, in the year ending September 30, 2003, parties filed fewer than 100,000 adversary
proceedings in bankruptcy cases - and even this was a significant increase compared to prior years-
notwithstanding a total bankruptcy caseload of over 1.5 million. See Judicial Business of the Federal
Courts, The Third Branch, Mar. 2004, available at http://www.uscourts.gov/ttb/marO4ttb/substantial/
('For the year ending September 30, filings of adversary proceedings jumped 31 percent in 2003 to 96,809,
the highest number reported in 20 years."). In fiscal year 2004, parties filed fewer than 3,000 bankruptcy
appeals with the United States district courts, again notwithstanding the overall filing statistics. See

United States District Court, Civil Cases Filed By Nature of Suit, tbl. 2.2, available at http://www.
uscourts.gov/judicialfactsfigures/table2.02.pdf In the five circuits that have Bankruptcy Appellate Panels,
parties filed around 1,000 appeals annually in 2003 and 2004. See Judicial Business of the United States

Courts 2004, 122 tbl. B-10, available at http://www.uscourts.gov/judbus2004/contents.html. See gener-
ally Elizabeth Warren, Vanishing Trials: The Bankruptcy Experience, 1 J. EMPIRICAL LEGAL ST. 913

(2004).

121 of 1123



178 AMERICAN BANKRUPTCY LAW JOURNAL (Vol. 79

Well before Congress started considering the omnibus bankruptcy bill,
researchers were observing significant local variation in and deviations from
formal bankruptcy law.5o For example, a researcher reported that chapter 13
plans in one city in the early 1980s lasted for seven, eight or nine years even
though the Bankruptcy Code said then (and now) that courts may not ap-
prove plans for longer than five.51 Several researchers have found judges and
trustees who impose on chapter 13 plans an unsecured debt repayment re-
quirement - 10% in some places, 100% in others - that appears to be entirely
extra-statutory.52 Examples of existing deviations of this nature could fill this
entire journal symposium.

Congress did not outlaw local culture when it passed the 2005 omnibus
bankruptcy bill. Even with its hundreds of amendments, the bill changed
neither the overarching structure of the system nor the fundamental roles of
the day-to-day actors, although it adds a few actors to the mix, such as credit
counselors and financial management course providers. Two implications
flow from this. First, in the absence of very explicit resolution, existing varia-
tions and deviations of the nature noted above likely will persist.5 3

Second, the revisions themselves may look quite different once filtered
through the influences of the day-to-day actors. In some instances, financial
constraints may dictate a different result than that anticipated by the revi-
sions. For example, the Bankruptcy Code revisions change the way that
chapter 13 plans deal with car loans.54 Under former law, a plan could be
confirmed over a car lender's objection if the debtor promised to pay 100% of
the value of the car with interest and to pay a pro rata share of any remainder

50See, e.g., supra sources cited in note 48.
51See Marjorie L. Girth, The Role of Empirical Data in Developing Bankruptcy Legislation for Individu-

als, 65 IND. L. J. 17, 44 (1989-1990). The statutory reference to the length of plans at the time of Girth's
study was 11 U.S.C. § 1322(c) (1988). See Girth, at 44 n.175. The reference is now 11 U.S.C. § 1322(d),
and also has been changed to enable five year plans without showing cause for above-median income
debtors. See 11 U.S.C. § 1322(d)(2005).

"5See, e.g., Jean Braucher, Counseling Consumer Debtors to Make Their Own Informed Choices - A
Question of Professional Responsibility, 5 AM. BANKR. INST. L. R~v. 165, 166 n.3, 174, 178 (1997) [herein.
after Counseling Consumer Debtors]; Jean Braucher, Lawyers and Consumer Bankruptcy: One Code, Many
Cultures, 67 AM. BANKR. L. J. 501, 532-534 (1993) [hereinafter Lawyers and Consumer Bankruptcy]
(study of lawyers and consumer bankruptcy in four cities, including incentives to promise high repayment
in chapter 13); LoPucki, Law in Lawyers' Heads, supra note 3, at 1506-1507; Sullivan, Warren & West-
brook, Local Legal Culture, supra note 10, at 817 ("How much the debtors repay is subject to wide
variation. From the start, debtors vary greatly in how much they promise to pay, and courts vary in what
levels of promised repayment they will approve. At times one hundred percent payment is promised, and
at other times, unsecured creditors are promised no payment at all."); id. at 832, fig. 5, 833 (showing
variation in chapter 13 repayment promises by district); William C. Whitford, The Ideal of Individualized
Justice: Consumer Bankruptcy as Consumer Protection, and Consumer Protection in Consumer Bankruptcy,
68 AM. BANKR. L. J. 397, 410-412 (1994); Report of the National Bankruptcy Review Commission 267-
268 (1997) [hereinafter Commission Report].

53See LoPucki, Law in Lawyers' Heads, supra note 3, at 1515-1516.
"4See sources cited supra note 30.
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out of disposable income.55 The revised Code no longer supports this ap-
proach for purchase money car loans securing debts incurred within 910 days
prior to the bankruptcy filing. 56 If a chapter 13 filer wishes to keep the car
over the lender's objection, the filer must pay the debt in full, plus interest,
regardless of the worth of the car. 57

Perhaps those who sought these changes assumed debtors will pay
whatever it takes to keep their cars. Maybe they will be right. But maybe
chapter 13 filers will propose to surrender their cars in chapter 13,58 or sim-
ply allow lenders to repossess and liquidate their collateral because they can
neither get a plan confirmed nor complete it.59 Lenders may not want to deal
with all of these used cars. If that is the case, lenders and debtors may make
deals resembling the old formal law of chapter 13: the debtor will retain the
car and pay something less than the full value over time with interest. If this
happens, chapter 13 will not be the same as before-the statutory change has
reduced debtors' leverage-but it will not be as different as the revised statu-
tory language suggests.

Similarly, the revised Bankruptcy Code requires that chapter 13 filers
make adequate protection payments directly to secured creditors but provide
detailed evidence of these payments to the trustee so they can deduct these
amounts from later plan distributions. 60 When put into practice, this could
present accounting difficulties and confusion that hampers payments to the
very creditors the provision was designed to assist. At least in some districts,
secured creditors may decide they are better off if adequate protection pay-
ments are funneled through the trustee's office. Demanding direct receipt, as
the revised Code entitles them to do, may or may not be in creditors' best
interest, and their best interest probably will dictate whether substantive
and procedural changes in the Code produce big changes in real life.

In other circumstances, the revisions to Bankruptcy Code may not be
sufficiently absolute to overcome deep-seated beliefs among the day-to-day
players. For example, the statute restricts application of the automatic stay
to repeat filers. 6' Under this provision, if a debtor files a second case within

"5See 11 U.S.C. § 1325(a)(5)(B) (2000); TABB, supra note 30, at 922. For the method of determining

the appropriate interest rate in this situation, see Till v. SCS Credit Corp., 541 U.S. 465 (2004).
56See 11 U.S.C. § 1325(a) (2005) (providing exception to general approach to valuation of secured

claims). The language was added to the very end of subsection (a), after clause (9).
"TSee id.
5SSurrender of the property without the consent of a lender is a method of obtaining confirmation of a

chapter 13 plan. See id. § 1325(a)(5)(C).
51See Melissa B. Jacoby, Collecting Debts from the Ill and Injured, The Rhetorical Significance, But

Practical Irrelevance, of Culpability and Ability to Pay, 51 AM. U. L. REV. 229, 258 n.129 (2001) (citing
chapter 13 trustee survey available on Internet at that time).

'See 11 U.S.C. § 1326(a)(1)(C) (2005).
61See id. § 362(c)(3). This supplements an existing, and rather weak, statutory restriction on eligibility

for subsequent chapter 13 filings in a narrow set of cases, id. § 109(g), although courts had devised other
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one year of the time a prior case was pending, the automatic stay goes into
effect for only thirty days.62 A party in interest can ask the court to extend
the automatic stay, but must prove that the filing is in good faith, which in
some cases requires overcoming a contrary presumption with clear and con-
vincing evidence. 63 The circumstances that produce this presumption include
routine occurrences, such as missing a deadline or a payment in a prior case.64

Although the provision's application is not limited to chapter 13, these de-
tails suggest that its intended effect probably is geared toward that chapter. 65

At first blush, these revisions appear to deter repeat filings for at least a
year; overcoming this presumption looks difficult and debtors with inflexible
jobs may find it difficult to attend such hearings. 66 However, in some loca-
tions, the belief in second (and third) chances in chapter 13 is probably quite
strong, especially if system actors think that chapter 13 promotes values like
repayment and fulfilling commitments. 67 These beliefs presumably are what
motivate courts and trustees to impose the extra-statutory unsecured debt
repayment requirements mentioned earlier,68 and to permit cases to go on for
much longer than the statutory limit.69 Unless a secured creditor is con-
vinced that debtors have no chance of success and is willing to spend money
to enforce the provision rigorously, local beliefs about the utility of chapter
13 probably will shape whether the new rules on repeat filings have a deter-
rent effect or whether they serve as a slight hindrance to business as usual.

In other instances, the drafters wrote revisions to the statute that are
destined for variable application on rather significant matters. For example,
as noted earlier, the revised Code requires a credit counseling briefing as a

methods of dealing with abusive repeat filings. See, e.g., Susan L. DeJarnatt, Once is Not Enough: Preserv-
ing Consumers' Rights to Bankruptcy Protection, 74 IND. L. J. 455, 467-468 (1999).

62See 11 U.S.C. § 362(c)(3)(A) (2005). A third case within the year produces no automatic stay at all,
subject to the debtor successfully requesting that a stay be imposed. See id. § 362(c)(4). The bill contains
a separate exception to the automatic stay to protect secured creditors from filings that repeatedly are
designed only to prevent foreclosure with no intent to cure the default on the loan. See id. § 362(d)(4).

63See id. § 362(c)(3)(B), (C).
64See id.
65For data on chapter 13 repeat filings, see, e.g., sources cited infra note 110.
16With the belief that the changes would be potent deterrents, some commentators who believe repeat

filings generally are legitimate have expressed concern about these provisions. See, e.g., Dejarnatt, supra
note 61, at 467-468. On the other hand, deterrence of repeat filings would seem like a positive develop-
ment to those who believe that the system over-uses dismissal with the expectation of a subsequent, that
troubled repayment plans should be modified rather than dismissed, or that some districts' high chapter 13
counts are inflated by the same families filing multiple times. See, e.g., Commission Report, supra note 52,
at 276-279.

67Courts routinely dismiss chapter 13 cases for a variety of reasons, including failure to comply with
administrative requirements or the incurrence of new debt, with the anticipation that the debtor will file
another petition in the near future. See, e.g., Commission Report, supra note 52, at 276- 279.

"8See supra text associated with note 52.
6
9See supra text associated with note 51.
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condition of bankruptcy eligibility and completion of a financial management
course as a condition of discharge, both of which may impose an unspecified
"reasonable fee" on debtors.70 Providers are not supposed to refuse services
based on debtors' inability to pay this fee, but they face no impediment to
charging and billing the debtors once they have provided the services,71

These eligibility and discharge requirements do not apply at all if the United
States trustee for that district determines services are insufficient.7 2 The
United States trustees are expected to regulate these providers amidst a huge
array of other new responsibilities.73 Credit counselors need to be nonprofit
to be on the approved list for bankruptcy, 74 but providers of financial man-
agement courses do not.75

Whether or not sound policy justifications explain these details, they
make the impact of these two new requirements quite uncertain and depen-
dent on how the day-to-day actors put them into place. The willingness of
private nonprofit credit counselors to provide these services at all may de-
pend on how many of their clients file for bankruptcy and discharge the coun-
seling fee.76 If offering these services to potential bankruptcy filers becomes
undesirable, counselors may abandon the enterprise or charge an impossibly
high fee to deter usage. United States trustees may have little choice but to
declare services insufficient in certain districts, which, according to the stat-
ute, makes the eligibility requirement ineffective.77 On the other hand,
debtor's lawyers may decide to become nonprofit credit counselors, offer in-
expensive briefing services over the Internet or telephone, and ensure pay-

70
See sources cited supra note 21.

7 1See 11 U.S.C. § 11 l(c)(2)(B) (2005); id. § II 1(d)(I)(E).
72See id. § 109(h)(2)(A) (making briefing requirement inapplicable to debtors who reside in a district

for which a U.S. Trustee or bankruptcy administrator determines that approved providers "are not reason-
ably able to provide adequate services to the additional individuals who would otherwise seek credit
counseling from such agencies" ); id. § 727(a)(11) (providing similar exception for financial management
course requirement); id. § 1328(g)( 2) (providing similar exception).

73See, e.g., Executive Office For United States Trustees, Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005, available at http://www.usdoj.gov/ust/bapcpa/index.htm (summarizing certain
new duties of United States trustees); Martha Davis, Beyond The Bankruptcy Bill; Transparency in the
Bankruptcy System, AM. BANKR. INST. J., Apr. 2001, available at http://www.usdoj.gov/ust/press/arti
cles/articles.htm (listing other data collection obligations, many of which will be undertaken by United
States trustees).

14AI1 references in new section 111 to budget and counseling agencies include the term "nonprofit"
See 11 U.S.C. § 111 (a)-(g) (2005). See also id. § 109(h) (also referring to "nonprofit-).

7 'Unlike the references to credit counseling, the financial management course references do not include
the term 'nonprofit." See id. § 11 1(d); id, § 727(a)( 11); id. § 1328(g). Of course, nonprofit status by itself
offers few assurances. See, e.g., Christopher Conkey, Family Finance: Deterrent to Bankruptcy: Counseling:
Congress's Overhaul of Code Would Require Sessions Before and After a Filing, WALL. ST. J., Apr. 6, 2005,
at D2 ("The mandate for counseling comes amid a wave of scandals within the rapidly growing, largely
nonprofit debt-services industry.").

"5See generally 11 U.S.C. § 524(a) (2000) (delineating scope of discharge).
77See 11 U.S.C. § 109(h)(2) (2005).
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ment before the case is filed through collaborating with their former debtor
counsel colleagues. In this instance, the provision will be nominally opera-
tive, but may not have the tempering effect on the bankruptcy decision that
Congress intended.

The personal financial management course requirement has some different
details that also are susceptible to variable implementation. Congress could
have imposed better controls on the consequences had it first instituted its
intended pilot program.78 The drafters apparently chose otherwise and have
implemented the nationwide requirement concurrent with the pilot pro-
gram.79 The statute sets the stage for financial management courses to be
more lucrative than credit counseling because, as noted above, the providers
of financial management courses do not need to have nonprofit status, and
they also are less likely to face a discharge of their fees, which are incurred
after the filing of the case.80 This may produce a range of financial manage-
ment courses in various locations, with a range of associated fees that debtors
must pay to emerge from bankruptcy with a discharge.

Like a package dropped from the top of a tall building, a statutory pack-
age dropped from Congress onto the bankruptcy system is unlikely to land
intact. Even as bankruptcy professionals and judges work to implement the
statutory changes faithfully and literally, the nature of legal systems and the
details of these particular statutory changes practically dictate variable and
divergent application. Whether the omnibus bankruptcy bill results in a rip-
ple or a revolution for the personal bankruptcy system will depend on how
the Bankruptcy Code revisions are filtered through the influences of the day-
to-day actors trying to make the system work.

III. STATUTORY BANKRUPTCY REFORM AND REAL PEOPLE:
PERSONAL BANKRUPTCY CANDIDATES

Perceptions of bankruptcy filers and perceptions of the omnibus bill often
are linked. Those who believe filers have modest means and legitimate cir-
cumstances tend to doubt the desirability of the statutory revisions.81 The

7 Section 105 of . 256 implements a six-district, 18-month pilot program for financial management
courses under the guidance of the Director of the Executive Office for United States trustees. See
BAPCPA, supra note 1, § 105. See generally Jonathan Fox, Suzanne Bartholomae, & Jinjook Lee, Building
the Case for Financial Education, 39 J. CoNs. AFF. 195, 199 (2005) ("The common challenge facing organi-
zations offering financial education is the need to show that their programs make a difference."); id. at 208
("Currently, financial education programs often omit evaluation as a component of their program design.").

79See BAPCPA, supra note 1, § 106.
s°See generally 11 U.S.C. § 524(a) (2000) (delineating scope of discharge).
SSee, e.g., Charles J. Tabb, Of Contractarians and Bankruptcy Reform: A Skeptical View, 12 AM.

BANKR. INST. L. REV. 259, 262 (2004) (arguing that the case for means testing and other restrictions have
not been made, partly due to modest profiles of existing filers). By contrast, those who believe that the
legislation will have a positive effect tend to believe that the profiles do not explain the filing trends and
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existing studies of bankruptcy filers do call into question the need for major
restrictions in bankruptcy relief. Yet, it is possible to believe that filers have
modest means and legitimate circumstances but to reserve judgment on
whether the legislation will have a negative impact. The reason for reserving
judgment is that the effectiveness of bankruptcy currently does not enjoy a
wealth of empirical support . 2

Whether intentionally or accidentally, proponents of means testing and
related proposals have narrowed the empirical research agenda involving per-
sonal bankruptcy filers.83 They repeatedly-have emphasized that some chap,
ter 7 filers could repay their debts if required to do so and have commissioned
various studies to support this assertion. 4 Academic and government re-
searchers have, in turn, invested time, energy, and available financial re-
sources in evaluating the methodology of these "can they pay" studies and in
producing and analyzing other datasets focused on the circumstances of bank-
ruptcy filers.8 5 The ongoing scramble to respond to repeated allegations of

prefer to use other criteria in judging the utility of the reforms. See, e.g., Zywicki, supra note 41 (arguing
that commonly cited circumstances leading to bankruptcy cannot explain filing trends).

"2Systematic empirical research on how the bankruptcy system works has made great strides but the

studies still are too few and far between. Compare Jay Lawrence Westbrook, Empirical Research in Con-
sumer Bankruptcy, 80 TEx. L. REV. 2123, 2124 (2003) [hereinafter Empirical Research] ('Bankruptcy is a
field in which there has been a relatively substantial amount of empirical work, especially in the last
twenty years.") with Lynn M. LoPucki, The Politics of Research Access to Federal Court Data, 80 TEX. L.
REV. 2161 (2002) [hereinafter Politics of Research Access] (arguing that there have been too few studies
of bankruptcy, that court system hinders magnitude and content of research, and that Sullivan, Warren,
and Westbrook "have completely dominated the field during [the last twenty years], producing what I
estimate to be more than ninety percent of the work"). See generally Teresa A. Sullivan, Elizabeth Warren,
& Jay Lawrence Westbrook, The Use of Empirical Data in Formulating Bankruptcy Policy, 50 LAW &
CONTEMP. PROBS. 195 (1987) (noting limits of reliance on episodic studies).

8
3See Westbrook, Empirical Research, supra note 82, at 2136 ("The agenda for empirical research in

consumer bankruptcy over the last twenty years has been largely set by the opponents of the allegedly
pro-debtor structure created by the 1978 Bankruptcy Code."); id. at 2140 (making similar assertion).

84See, e.g., Credit Research Center, Krannert Graduate School of Management, Purdue University,
Consumer Bankruptcy Study (1982); Tom Neubig et al., Ernst & Young, LLP, Chapter 7 Bankruptcy
Petitioners' Ability to Repay: Additional Evidence from Bankruptcy Petition Files (Feb. 1998); WEFA
Group Planning Servs., The Financial Costs of Personal Bankruptcy (Feb. 1998); John M. Barron &
Michael E. Staten, Credit Research Center, Georgetown Sch. of Bus., Personal Bankruptcy: A Report on
Petitioners' Ability To Pay (1997).

"'See, e.g., Teresa A. Sullivan, Elizabeth Warren, & Jay Lawrence Westbrook, Limiting Access to
Bankruptcy Discharge: An Analysis of the Creditors' Data, 1983 Wis. L. REv. 1091 (1983); Teresa A.
Sullivan, Elizabeth Warren & Jay Lawrence Westbrook, Rejoinder: Limiting Access to Bankruptcy Dis
charge, 1984 Wis. L, REV. 1087 (1984), TERESA A. SULLIVAN, ELIZABETH WARREN & JAY LAWRENCE

WESTBROOK, As WE FORGIVE OUR DEBTORS; BANKRUPTCY AND CONSUMER CREDIT IN AMERICA

(1989) [hereinafter As WE FORGIVE OUR DEBTORS]. See also Marianne B. Culhane & Michaela M.
White, Taking the New Consumer Bankruptcy Model for a Test Drive: Means-Testing Real Chapter 7
Debtors, 7 AM. BANKR. INST. L. REV. 27, 31 (1999) [hereinafter Test Drive] (concluding that 3.6% of the
sample debtors would have presumptively abusive cases under earlier proposed means test legislation, but
explaining why this estimate was quite optimistic); U.S. Gen. Accounting Office, Personal Bankruptcy:
The Credit Research Center Report on Debtors' Ability to Pay, GAO/GGD-98-47 (Feb. 1998); U.S.
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chapter 7 debtors' ability to pay has left little resources for other projects,
especially given the difficulties involved in collecting data relating to the
bankruptcy system. 86

The "can they pay" focus of the research has resulted in significant devel-
opments in our understanding of bankruptcy filers' situations at the time of
filing.87 Sullivan, Warren, Westbrook and other collaborators have found
personal bankruptcy filers with very low incomes, significant indebtedness,
and seemingly legitimate problems that fueled their financial distress.88

Other studies offer less information about the debtors' circumstances, but
reveal similar information about their financial profiles.89 The findings of
these studies make some lawmakers' characterizations of bankruptcy filers
seem incongruous.90

Gen. Accounting Office, Personal Bankruptcy: The Credit Research Center and Ernst & Young Reports
on Debtors" Ability to Pay, GAO/T-GGD-98-79 (March 12, 1998); U.S. Gen. Accounting Office, Per-
sonal Bankruptcy Analysis of Four Reports on Chapter 7 Debtors' Ability to Pay, GAO/GGD-99-103
(June 1999); Congressional Budget Office, Personal Bankruptcy: A Literature Review 23-30 (Sept. 2000);
Gordon Bermant & Ed Flynn, Income, Debts, and Repayment Capacities of Recently Discharged Chapter 7
Debtors, AM. BANKR. INST. J., Jan. 1999, at 8.

6 See infra sources cited in note 111.
57Indeed, Sullivan, Warren and Westbrook may never have gotten together had they not felt the need

to respond to and critique the methodology of a "can they pay" study. See Teresa A. Sullivan, Elizabeth
Warren, & Jay Lawrence Westbrook, Consumer Debtors Ten Years Later: A Financial Comparison of
Consumer Bankrupts 1981-1991, 68 AM. BANKR. L.J. 121, 122 n.5 (1994) [hereinafter Consumer Debtors
Ten Years Later].

88See, e.g., id., at 129 -130, 134-139 (reporting on 1981 and 1991 income, assets, and debt-income
ratios); Elizabeth Warren, Financial Collapse and Class Status: Who Goes Bankrupt?, 41 OSGOODE HALL

L. J. 115, 124-125 (2003) (reporting on 2001 data). The research also explores the types of problems
debtors reported when they filed. See generally As WE FORGIVE OUR DEBTORS, supra note 85; TERESA

A. SULLIVAN, ELIZABETH WARREN, & JAY LAWRENCE WESTBROOK, THE FRAGILE MIDDLE CLASS;

AMERICANS IN DEBT (2000); ELIZABETH WARREN & AMELIA WARREN TYAGi, THE TwO-INCOME

TRAp: WHY MIDDLE CLASS MOTHERS AND FATHERS ARE GOING BROKE 81 (2003) (reporting that 87%
of 2001 sample reported medical problems, job problems, or family breakup, or some combination of the
three).

"9For example, having studied the petitions and schedules of a nationally representative sample of
personal bankruptcy filers in the late 1990s and early 2000s, Bermant and Flynn have found debtors of
very modest incomes, significant indebtedness, and limited ability to repay. See, e.g., Ed Flynn & Gordon
Bermant, How Fresh is the Fresh Start?, AM. BANKR. INST. J., Jan. 2001, at 20; Ed Flynn & Gordon
Bermant, Pre-planning Limits Means Test Impact, Income, Debts, and Repayment Capacities of Recently
Discharged Chapter 7 Debtors, AM. BANKR. INST. J., Feb. 2000, at 22; Ed Flynn & Gordon Bermant,
Demographics of Chapter 7 Debtors, AM. BANKR. INST. J., Sept. 1999, at 24. Culhane & White's sample of
debtors also was a modest and burdened group. See, e.g,. Marianne B. Culhane & Michaela M. White,
Debt After Discharge, An Empirical Study of Reaffirmation, 73 Am. BANKR. L. J. 709, 762 (1999) [herein-
after Debt After Discharge]; Culhane & White, Test Drive, supra note 85.

5°See, e.g., News Release, Opening Statement of Sen. Chuck Grassley at the Bankruptcy Reform Hear.
ing, Feb. 10, 2005, available at http://grassley.senate.gov/index.cfm?FuseAction=press .

Releases.Detail&PressReleasejid=4878&Month-2&Year=2005 ('When I started working on this issue,
it was considered a scandal that bankruptcies might reach 1.4 million. Guess what? In 2004, there were 1.6
million. Congress has wasted time and we still have a bankruptcy crisis on our hands.... Most people
think it should be more difficult for people to file for bankruptcy. Americans have had enough; they are
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The observation that personal bankruptcy filers are legitimate users of
the system is iesponsive to some important policy questions but not others.
First, it does not directly speak to the question of whether bankruptcy maxi-
mizes social welfare generally.91 Second, and more the focus of this discus-
sion, it does not directly speak to the question of whether bankruptcy helps
the people who actually file in the long term.92

Evaluating whether bankruptcy helps filers in the long term has a com-
parative component. If bankruptcy filers are a subset of financially distressed
households in the working and middle classes, as some researchers believe,
then many individuals with similar profiles to bankruptcy filers are dealing
with their problems through other methods.93 Although economic analyses
have considered the effect of legal changes on the aggregate filing rate, it
remains unclear why some financially distressed people file and others do not,
and what happens to the latter group.94 Some researchers have argued that
other laws, whether in a current or modified form, could perform a similar
function to bankruptcy and might be effective for individuals with certain
kinds of problems. 9

5 If this were true, the revisions to the Bankruptcy Code
would be less consequential. Even researchers who seem to believe that filers
are honest and in need of help have expressed the concern that some debtors'
lawyers may be too quick to put their clients into bankruptcy rather than

tired of paying for high rollers who game the current system and its loopholes to get out of paying their
fair share.... Our current system allows wealthy people to continue to abuse the system at the expense of
everyone else. People with good incomes can run up massive debts and then use bankruptcy to get out of
honoring them.").

9 tSee, e.g., Kartik Athreya & Nicole B. Simpson, Personal Bankruptcy or Public Insurance? 3 (Fed.
Reserve Bank of Richmond Working Paper No. 03-14, 2003) (considering the impact of permissive bank-
ruptcy laws on moral hazard). For a review of this literature, see Adam Feibelman, Defining the Social
Insurance Function of Consumer Bankruptcy, 13 AM. BANKR. INST. L. REV. (forthcoming 2005).

95See, e.g., Mark L. Power, Tahira K. Hira and Roger P. Murphy, Personal Bankruptcy, A Risk Man-
agement Technique: Policy Implications, 2 RisK MANAGEMENT & INS. REV. 81, 81,82 (1998-99).

93
See, e.g., WARREN & TYAGi, supra note 88 (discussing financial vulnerability of middle class gener-

ally); Lawrence M. Ausubel & Amanda Dawsey, Informal Bankruptcy (Working Paper Feb. 2002) (study-
ing bankrupt families omits half or more of households in financial collapse). See also Scott Fay, Erik Hurst,
& Michelle J. White, The Household Bankruptcy Decision, 92 AM. ECON. REv. 706, 712 tbl. 2 (2002)
(from economic analysis of data from Panel Survey of Income Dynamics, reporting that "[o]verall, a much
larger proportion of households has an incentive to file for bankruptcy than actually files each year.").

94See, e.g., Tashira K. Hira & Kyle L. Kostelecky, Pilot Study of Consumer Debtors Provides New
Insights - What Influences Debtors' Attitudes?, AM BANKR. INST. J., Apr. 1995, at 1 ("A review of bank-
ruptcy literature shows that no studies have been carried out on the decision making process debtors
undertake when determining whether to file for bankruptcy."); Susan Kovac, Judgment-Proof Debtors in
Bankruptcy, 65 AM. BANKR. L.J. 675, 751, n.248 (1991) (noting lack of data on consumers who do not file
for bankruptcy, making it difficult to assess how debtor-creditor system is working overall).

95See, e.g., Richard M. Hynes, Why (Consumer) Bankruptcy?, 56 ALA. L. REV. 121, 140,143 (2004)
(discussing changes in state collection law as superior substitute for bankruptcy); Jason J. Kilborn, Mercy,
Rehabilitation, and Quid Pro Quo: A Radical Reassessment of Individual Bankruptcy, 64 OHIo ST. L. J. 855,
888-889 (2003) (arguing that lawyers may be doing debtors a disservice by sending them into bankruptcy
system if another approach would suffice).
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attempting to negotiate with creditors and exploring alternatives.96
Because filers' financial problems do not exist in a vacuum, it is especially

important for both researchers and lawyers to compare bankruptcy with al-
ternatives. 97 Consider, for example, filers who have medical-related financial
distress.98 In a recent study, chronic medical conditions were reported by
more than half of the debtors who indicated that a medical issue was a "sig-
nificant reason" for their bankruptcies. 99 In addition to the possibility of con-
tinued high personal liability for direct medical costs, 100 the chronic
conditions they face may produce repeated income interruption and diminish
the inability to save sufficiently for retirement and future emergencies.10'
The tools of bankruptcy can offer short term financial help but have obvious
limits here.' 0 2 On its face, bankruptcy seems inferior to other possible social
insurance approaches for debtors with health problems that have long-term
financial implications.

Comparative analyses should not overlook the wide array of bankruptcy's
costs. Although the basic economic measurements of financial benefit and
cost sometimes are stated to be the value of debt discharged and assets for-
feited, 10 3 one also should consider issues such as a large outlay for an attor-
ney's fee and related access fees, an increase in the cost of credit, the
possibility that parties such as medical providers and insurers will discrimi-
nate against them, and the sense of failure associated with a bankruptcy
filing.104

96See, e.g., Braucher, Counseling Consumer Debtors, supra note 52, at 172-173, 179 (noting that bank-
ruptcy may not be right approach for debtors even if they have debts they cannot pay, and that lawyers
should attempt more negotiation with creditors before filing bankruptcy cases for clients); Kovac, supra
note 94, at 678. See generally David S. Kennedy, R. Spencer Clift III, & Shauna Fuller Veach, Professional-
ism in the Legal Profession; The Bankruptcy Attorney as a True Professional, 33 U. MEM. L. REv. 1, 17-21
(2002).

97See, e.g., Feibelman, supra note 91.
9 See generally Melissa B. Jacoby, Teresa A. Sullivan, & Elizabeth Warren, Rethinking the Debates over

Health Care Financing: Evidence from the Bankruptcy Courts, 76 N.Y.U. L. REV. 375, 408-409 (2001)
'9See David U. Himmelstein, Elizabeth Warren, Steffie Woolhandler, & Deborah Thorne, Illness and

Injury as Contributors to Bankruptcy, HEALTH AFF. WEB EXCLUSIVE W5-63 (2005).
i"°See, e.g., id. at W5-70 (reporting average out of pocket cost of nearly $12,000 among those who

participated in the medical-specific component of the first telephone survey in Phase III of the Consumer
Bankruptcy Project, with much higher averages among certain subsets of patients).

"'See, e.g., Melissa B. Jacoby & Elizabeth Warren, Beyond Hospital Misbehavior; An Expanded Ac-
count of Medical-Related Financial Distress, 100 Nw. U. L. REV. (forthcoming 2006). See also Jacoby,
Sullivan & Warren, supra note 98, at 408-409 (reporting high correlation between job problem and medi-
cal problem). See generally SULLIVAN, WARREN, AND WESTBROOK, THE FRAGILE MIDDLE CLASS, supra

note 88, at 160 (discussing income effects of illness and injury).
i°'See Jacoby & Warren, supra note 101.
iOSee Fay, Hurst & White, supra note 93, at 707.
i°4See generally Feibelman, supra note 91; Tahira K. Hira, Causes and Effects of Consumer Bankrupt-

cies: a Cross-Cultural Comparison, 16 J. CONSUMER STuD. & HOME ECON. 229, 229 (1992) [hereinafter
Cross-Cultural Comparison] ("Bankruptcy has both personal and societal costs. Personal costs may include

(Vol. 79
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The effectiveness of bankruptcy has an absolute component as well. In-
deed, it is difficult to embark on comparative questions without having a
sense of how individuals fare after bankruptcy.105  A forthcoming study by
Professors Katherine Porter and Deborah Thorne evaluates in-depth post-
bankruptcy interviews from the 2001 Consumer Bankruptcy Project, and has
the potential to make a substantial contribution to the literature on these
questions. 106 In the meantime, existing studies using more limited court data
or debtor interviews present mixed results. Some have reported that debtors
tend to have improved financial conditions right after bankruptcy, although
the method of measurement of financial condition varies.10 7 By contrast, fo-

stress and depression, employment harassment, difficulty in morally accepting bankruptcy, loss of assets,
social disapproval, court costs and legal fees."); Kovac, supra note 94, at 679, 681, 756; Ausubel and
Dawsey, supra note 93.

"°SSee, e.g., Jean Braucher, Consumer Bankruptcy as Part of the Social Safety Net; Fresh Start or Tread-

mill?, 44 SANTA CLARA L. REV. 1065, 1070 (2004); Hira, Cross-Cultural Comparison, supra note 104, at
230 ('few studies have focused on exploring the impact of bankruptcy on debtors' social and economic
situations"); Power, Hira, & Murphy, supra note 95, at 82-83 ("A review of bankruptcy literature shows
that none of the studies have reported the long-term personal and financial consequences of filing bank-
ruptcy-); Philip Shuchman, An Attempt at a "Philosophy of Bankruptcy," 21 U.C.L.A. L. REV. 403 (1973)
(noting limited information on rehabilitative consequences of personal bankruptcy); Westbrook, Empirical
Research, supra note 82, at 2147 ("We know very little about consumer bankrupts after they leave the
bankruptcy court, except that they rarely file again. We also know that nowadays they are offered credit
again quite quickly, often on an unsecured basis. Indeed, some bankruptcy attorneys have reported receiv-
ing applications from credit-card companies asking that they be passed along to their bankrupt clients. But
the rest is silence."); Marianne B. Culhane & Michaela White, Debtors After Discharge: Fresh Start or
Still Deep in Debt?, 2-4 Uune 29, 2001) (unpublished manuscript on file with author) (noting that most
bankruptcy research has been focused on the front end and stating that "[k]nowledge of the immediate and
long-term post-discharge financial picture of debtors is essential in order to design efficient and humane
bankruptcy systems addressing the worldwide problem of consumer overindebtedness" ). See also Larry
H. Filer II & Jonathan Fisher, The Consumption Effects Associated With Personal Bankruptcy, 71 .
ECON. J. 837 (2005) ("Surprisingly little work has been done on the direct benefits to filing for bankruptcy.
This is in contrast with the growing literature on the costs of bankruptcy.").

"'For a description of the Consumer Bankruptcy Project, see Elizabeth Warren, Bankrupt Children,

86 MINN. L. REV. 1003, 1008-9 (2002).

"'Bermant and Flynn found most debtors in their sample of no-asset chapter 7 cases closed in 2000
had a small positive net worth after discharge. Ed Flynn & Gordon Bermant, How Fresh is the Fresh
Start?, supra note 89. In a small study, Hira found that most debtors reported an improved financial
situation immediately after bankruptcy. See Hira, Cross-Cultural Comparison, supra note 104, at 238
(67% reporting they were better off financially, n.108). Hira and Kostelecky conducted a small pilot study
involving post-bankruptcy contact, but did not report the debtors' postbankruptcy experiences in detail.
See Tahira K. Hira & Kyle L. Kostelecky, Methods of Data Collection from Debtors in Bankruptcy After
Discharge: A Pilot Study, J. FAMILY ECON. & RESOURCE MGMT. BIENNIAL 101 (1995). VISA U.S-A. has
interviewed debtors after bankruptcy about their life after bankruptcy, but has limited its publicly availa-
ble results. See, e.g., Visa U.S.A., Executive Summary, Bankruptcy Qualitative Research, April 1997,
available at http://www.abiworld.org/Content/NavigationMenu/NewsRoom/ResearchCenter/Bank-
ruptcyReportsResearch_andTestimony 1/General 1 /BankruptcyQualitative Research.htm; Rafael
Efrat, Attribution Theory Bias and the Perception of Abuse in Consumer Bankruptcy, 10 GEO. J. ON POV-
ERTY L. & PoL'Y 205, 235 n. 173 (2003) (citing VISA U.S.A. INC., 2000 Life After Bankruptcy Study
(2000)).
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cusing on debtors who had reaffirmed debts, Culhane and White uncovered a
grim picture of this subset of chapter 7 filers:

The debtor-by-debtor results were as dismal as the district
aggregates. Fully 52% of the reaffirming debtors had either
zero income or a monthly deficit after reaffirmation pay-
ments, and for 16% of the reaffirming debtors, the monthly
deficit exceeded $500 .... Fewer than half of the reaffirming
debtors had any income remaining after expenses and reaffir-
mation payments, and only a third had more than $100 per
month left ..... More than one in five (22%) signed reaf-
firmations totaling more than 40% of annual income.' 08

The level of indebtedness also may remain high for the many debtors who
drop out of chapter 13 repayment plans prior to completing them. 1°9 Some
data suggest that a notable number of people in bankruptcy file more than
one time-probably without having received a discharge the first time-
which may signal, among other things, a lack of effectiveness or responsive-
ness of bankruptcy to their problems." °

"'0 Culhane & White, Debt After Discharge, supra note 89, at 762. See also Kovac, supra note 94
(surveying debtors after bankruptcy); Power, Hira & Murphy, supra note 105, at 96-99 (conducting longi-
tudinal case study of one individual debtor, who was unsatisfied with how bankruptcy affected him); Marc
Rudow, A Statistical Analysis of Debtor Status in Chapter 7 Petitions in the Western District of North
Carolina, DISCLOSURE STATEMENT (North Carolina Bar Association), Oct. 2004, at 3, 5 (finding on basis
of analysis of chapter 7 filers in Western North Carolina that "only 17 percent of debtors are able to live
within their means after filing. The vast majority of debtors are spending or need to spend more than they
earn ... it still looks like many debtors have fallen short of putting their financial affairs in order and will
continue to incur debt in excess of their ability to pay.").

iO9See, e.g., Jean Braueher, An Empirical Study of Debtor Education in Bankruptcy: Impact on Chapter
13 Completion Not Shown, 9 AM. BANKR. INST. L. REv. 557, 564, 571 (2001) (reporting plan completion
rates, five years after cases were filed , ranging from 18.2% and 54.1%). For cites to other published
studies of chapter 13 plan completion rates, see Melissa B. Jacoby, Collecting Debts from the Ill and
Injured; The Rhetorical Significance, But Practical Irrelevance, of Culpability and Ability to Pay, 51 AM. U.
L. REv. 229, 243-44 (2001). For the circumstances under which debtors can receive a discharge without
completing the plan, see, e.g., 11 U.S.C. § 1328(b) (2005) (hardship discharge); 11 U.S.C. § 1307(a) (2000)
(providing right to convert to chapter 7).

"0 See, e.g., Commission Report, supra note 52, at 276 (compiling statistics); Hira, Cross-cultural Com-
parison, supra note 104, at 230 (11% repeat filers in small sample); Jean M. Lown & Barbara R. Rowe, A
Profile of Consumer Bankruptcy Petitioners, 5 J. L. & FAM. STUD. 113, 125-126 (2003) (studying sample of
1997 cases in Utah, and finding "more than 20% of the Chapter 13 cases reported a previous bankruptcy
filing (only those within the previous six years were recorded), and almost 90% failed to complete their
plans"); Kathleen March and Jennifer Hildebrand, Is Bankruptcy a Solution or a Way of Life: When Are
Multiple Bankruptcies Permitted, When Are Multiple Bankruptcies Prohibited?, 25 CAL. BANKR. J. 104,
110 (1999) (asserting that "[iun the Central District of California a significant percentage of Chapter 13
debtors file more than one Chapter 13 cases [sic.]"). Repeat filings were on the radar screen even before
the Bankruptcy Reform Act of 1978. See DAVID T. STANLEY AND MARJORIE GIRTH, BANKRUPTCY:

PROBLEM, PROCESS, REFORM 59 (1971) (finding 22% repeat filing rate among chapter XIII filers, and
noting that this likely understated repeat filings because it excluded previous filings in other states). How-
ever, because of some data limitations, we currently do not have as much information on chapter 13 repeat
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Although the results will come too late to inform current predictions,
passage of the omnibus bill may promote study of the effectiveness of bank-
ruptcy in the long run. First, revisions to Title 28 of the United States Code
require that courts and trustees change their data collection and reporting
practices in ways that may facilitate a wider range of research projects for
lower cost."' These changes will not lead seamlessly to a better understand-
ing of bankruptcy. Some issues are inherently hard (and expensive) to evalu-
ate even with better access to case file information. 112 Also, the data
collection provisions are far from perfect, and have the potential to produce
misleading impressions of how the system is working. 13 Nonetheless, due to
these changes, the court system now has a statutory obligation to collect
financial information about bankruptcy cases.

In addition, passage of the omnibus bill may diminish the heavy research
emphasis on chapter 7 access and ability to pay, at least in the short term.
Presumably, the proponents of bankruptcy reform will move onto other chal-
lenges. If debates are not framed in terms of ability to pay, researchers may
find themselves freer to explore a wider range of empirical projects.

As noted, this slight spark of promise for later generations of research
does not help with the current dilemma, namely the assessment of the revised
Code's effects on candidates for personal bankruptcy. The existing research
on personal bankruptcy filers may call into question the need for restrictions

filings as we should. See, e.g., LoPucki, Politics of Research Access, supra note 82, at 2169; Commission
Report, supra note 52, at 106 (attributing lack of good information on repeat filings to lack of national
database).

.1 The bill adds provisions to title 28 that impose new obligations on both the court system and on
the Attorney General that will promote the collection and analysis of important information about the
bankruptcy system. See 28 U.S.C. §§ 159, 589b (2005). In the past, the court system's method for
storing records has not facilitated analysis. Commission Report, supra note 52, at 921-939. This has
increased the expense and difficulty of studying even the most basic questions about how the system
works. LoPucki, Politics of Research Access, supra note 82, at 2171 ("By offering selective access to data,
the courts have controlled legal scholars' research agendas, encouraging research that focused on the social
and economic implications of litigation and discouraging research that focused on the actions of judges and
the impact of those actions on both litigants and the public."). Other kinds of studies, such as the effects of
aggregate bankruptcy filings on credit supply, are not affected by these limitations. For a description and
review of some studies exploring this issue, see Congressional Budget Office, supra note 85, at 31-37. The
alternative available datasets, such as the chapter 13 trustees' recordkeeping systems, were designed for
accounting and not research purposes and thus would require considerable tweaking to facilitate in-depth
longitudinal analysis. Braucher, Empirical Study of Debtor Education, supra note 109, at 590,591.

112See sources cited supra note 84. Culhane and White have explained that '[q]ualitative studies
estimating life enrichment and financial rehabilitation are difficult because former bankrupts are often
difficult to locate and reluctant to answer questions about their past and present lives." Marianne B.
Culhane & Michaela White, Fresh Start or Still Deep in Debt, supra note 105, at 2-4. See also Westbrook,
Empirical Research, supra note 82, at 2147 (noting difficulties of studying filers after bankruptcy).

.. See, e.g., 28 U.S.C. § 159 (c)(3)(C) (2005) (requiring that the aggregate amount of debt discharged
be calculated by subtracting categories of 'predominantly nondischargeable" debt from 'all scheduled debt
and obligations"). If interpreted literally, this calculation has the potential to produce an erroneous calcula-
tion of discharged debts in bankruptcy.
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in bankruptcy law, but does not predict the outcome of implementing those
restrictions.

CONCLUSION

The revisions to the Bankruptcy Code preserve the structure of the for-
mer system but embellish and alter the details to a great extent. The provi-
sions are complex, difficult to decipher, and a challenge to implement. This
challenge in the short term, however, does not signify the impact of the statu-
tory revisions in the long term.

This Article has explored the role of the day-to-day system players in
shaping the actual impact of statutory revisions. I recently noted in this jour-
nal the practical impossibility of Congress's intent to exclude bankruptcy ex-
perts from system reform.114 This Article reaffirms that position not at all as
a sign of rebellion against the revisions to the statute, but as a description of
law-making that researchers have observed time and time again. The drafting
and the details of the omnibus bill may amplify the importance of these other
factors. Once the statutory changes are filtered through other influences, the
impact of the revisions is likely to vary in substance and magnitude, both
geographically and as compared with a literal reading of the revised Code.
With the correct inquiries and tools, researchers probably could predict the
variations and deviations with reasonable certainty. 15 The key is to recog-
nize that factors other than the statute matter greatly in determining
whether the omnibus bankruptcy bill brings about major or minor changes.

However the bankruptcy system processes Congress's statutory changes,
real live human beings will continue to face serious financial trouble, often
precipitated by events out of their control. Depending on how the details
play out, bankruptcy will be less beneficial to filers by at least a little, and
maybe a lot. This Article has highlighted the difficulties of assessing the
impact of this change. Reserving judgment about the impact of the bill
should not be perceived as inconsistent with concerns about the well-being of
these individuals and families. The implications of statutory bankruptcy re-
form simply remain murky without better information about the effectiveness
of bankruptcy.

" 4 See Melissa B. Jacoby, The Bankruptcy Code at Twenty-Five and the Next Generation of Laurmak-
ing, 78 AM. BANKR. L. J. 221 (2004).

"'See, e.g., LoPucki, Law in Lawyers' Heads, supra note 3, at 1503, 1555.
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The Bankruptcy Code at Twenty-Five

and the Next Generation

of Lawmaking

by

Melissa B. Jacoby*

To those who support traditional bankruptcy policies, or even who sim-
ply appreciate good statutory drafting, the Bankruptcy Code looks better
than expected on its twenty-fifth birthday. Some post-1978 amendments
have marred its elegance,' but the Code thus far has escaped unscathed from
the four-hundred-and-ninety-one page omnibus bankruptcy bill pending in
Congress.

2

Had the omnibus bill become law, Congress would have left bankruptcy
experts with a larger Code to celebrate, but with little enthusiasm for the
celebration. Unlike the years preceding enactment of the Bankruptcy Code,
members of Congress now hesitate-and may well refuse-to fix even typo-
graphical errors at the request of bankruptcy experts. 3 These days, many

*Associate Professor of Law, The University of North Carolina at Chapel Hill. I thank Jill Family,

Elizabeth Gibson and Mark Weidemaier for helpful comments on an earlier draft, Tina Brown for research
assistance, and the University of North Carolina School of Law for summer research support.

1Many post-1978 amendments were fairly narrow special interest exceptions that were not particu-
larly well integrated into the structure of the Bankruptcy Code. See, e.g., Peter A. Alces & David Frisch,
On the UCC Revision Process: A Reply to Dean Scott, 37 WM. & MARY L. REV. 1217, 1238 (1996)
(identifying examples principally from the early 1980s and thereafter); Nancy Blodgett, Bad Law? Brick-
bats for Bankruptcy Code, 70 A.B.A. J. 28 (1984) (quoting Prof. Lawrence P. King criticizing 1984 amend-
ments as special interest legislation not driven by public policy); Daniel J. Bussel, Textualism's Failures: A
Study of Overruled Bankruptcy Decisions, 53 VAND. L. REV. 887, 900 n.46 (2000) ("In contrast, the many
amendments to the Code since 1978 can often be fairly characterized as patchwork, ill thoughtthrough, or
special interest legislation insensitive to the overall structure of the Code and bankruptcy policy."); David
G. Epstein & Steve H. Nickles, The National Bankruptcy Review Commission's Section 365 Recommenda-
tions and the "Larger Conceptual Issues," 102 DICK. L. REV. 679, 698 (1998) ('To date, Congress seems to
have avoided any reconsideration of the larger conceptual issues of section 365 by enacting special interest
legislation.").

2The latest version is the Bankruptcy Abuse Prevention and Consumer Protection Act of 2004, S.
1920 108th Cong. (2004), which is 491 pages in the Government Printing Office edition. Earlier versions
have been of varying lengths, but all would add substantially to the size and complexity of the Bankruptcy
Code. For a detailed history recounting legislative events from the mid-1990s through the present, see
Melissa B. Jacoby, Negotiating Bankruptcy Legislation through the News Media, 42 Hous. L. REV. (forth-
coming 2004). See also Robert J. Landry III, The Policy and Forces behind Consumer Bankruptcy Reform:
A Classic Battle over Problem Definition, 33 U. MEM. L. REV. 509 (2003).

'See infra text accompanying notes 18-30.
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members of Congress consider bankruptcy professionals part of the problem,
not the solution. 4 In addition, if its indifference to Chapter 12's repeated
expiration is any indication, Congress is not actively concerned about the
functioning of the system and deals negotiated in its shadow.5 Bankruptcy
experts are not of one mind about most issues, but they collectively have
reason to harbor serious concerns about the future of Code-based bankruptcy
lawmaking.

Even if Congress had a different attitude,6 Bankruptcy Code amendment
would be an imperfect and incomplete mechanism for system improvement.
Overzealous pursuit of legislative solutions to past problems limits flexibility
and will not necessarily address the problems of the future.7 Furthermore,
aspects of the federal legislative process may not be well suited to some of the
oft-cited substantive goals of bankruptcy, such as equal treatment of simi-
larly-situated creditors.8 Also, the Code cannot be equipped to solve many of
the problems that it confronts, such as overwhelming medical debt.9 Finally,
Congress does not have unfettered power to enact bankruptcy legislation

4Senator Grassley, one of the leading sponsors, set the tone. See, e.g., 144 CONG. REc. S10695 (1998)
(Statement of Sen. Grassley) ("Many lawyers who specialize in bankruptcy view bankruptcy as an oppor-
tunity to make big money for themselves. This profit motive causes bankruptcy lawyers to promote
bankruptcy as the only option, even when a financially troubled client might obviously have the ability to
repay some debt. This profit motive creates a real conflict of interest where bankruptcy lawyers push
people into bankruptcy who do not belong there and they do it because they get paid up front."); 144
CONG. REC. S10649 (1998) (statement of Sen. Grassley) ("bankruptcy lawyers push people into bank-
ruptcy who don't belong there simply because they want to make a quick buck .... I think there is a
widespread recognition that bankruptcy lawyers are preying on unsophisticated consumers .... It is not
surprising that bankruptcy lawyers are leading the charge against this bankruptcy reform legislation ... I
think it is outrageous, Mr. President, that bankruptcy lawyers are helping deadbeats to cheat to force
spouses out of alimony and to cheat children out of child support .... The integrity of the bankruptcy
system depends in part on the honesty and the competence of bankruptcy lawyers.").

'See infra text accompanying notes 31-54.
6Congress of course is not a single being capable of having an attitude, but I am not the first to

anthropomorphize this legislative body. See William W. Buzbee, The One Congress Fiction in Statutory
Interpretation, 149 U. PA. L. REV. 171, 180 (2000).

7See generally Lawrence Ponoroff, The Dubious Role of Precedent in the Quest for First Principles in the
Reform of the Bankruptcy Code: Some Lessons from the Civil Law and Realist Traditions, 74 AM. BANKR.
L.J. 173 (2000). Provisions like § 524(g) (the Johns-Manville amendments) would fit this description. See
11 U.S.C. § 524(g).

'See Susan Block-Lieb, Congress' Temptation to Defect: A Political and Economic Theory of Legislative
Resolutions to Financial Common Pool Problems, 39 ARIZ. L. REV. 801, 870-871 (1997) (concluding that
statutory bankruptcy laws are "unstable solutions- to financial common pool problems). Cf Edward J.
Janger, The Locus of Lawmaking: Uniform State Law, Federal Law, and Bankruptcy Reform, 74 AM.
BANKR. L.J. 97, 113 (2000) (observing that the federal lawmaking process is "not pretty," but it may be
better than alternatives). See also Robert A. Hillman, The Rhetoric of Legal Backfire, 43 B.C. L. REV. 819,
845-851 (2002) (noting difficulty of actually achieving intended result through legislation); Adam J.
Hirsch, Cognitive Jurisprudence, 76 S. CAL. L. REV. 1331 (2003) (evaluating the "cognitive frailties" of
various types of lawmakers).

9See Melissa B. Jacoby, The Debtor-Patient: In Search of Non-Debt Alternatives, 69 BROOK. L. REV.
453 (2004).
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because the Constitution limits Congressional authorization. 10

These principles and Congress's posture toward bankruptcy should re,
mind experts to embrace a more complex picture of system development. Af-
ter all, not only does the bankruptcy system have many attributes that the
Code simply cannot explain, but the system has evolved substantially over
the last twenty-five years even as the Code has remained relatively con-
stant."' In other words, myriad factors contribute to the bankruptcy sys-
tem. 12 The Code is but one.

As a consequence, Congress has the power to exclude bankruptcy experts
from Code deliberations but not from system reform. 13 Bankruptcy profes-
sionals help change the system even as they engage in case-specific negotia-
tions and transactions. 14 Bankruptcy experts also participate in system
change through the appellate process (whether or not they represent parties
in interest in those cases),' 5 state legislatures, 16 and even the media, other-
wise known as the fourth branch of government.' 7 This Article briefly ex-
plores the limits of Bankruptcy Code-based lawmaking and these other
avenues of reform.

I. CONGRESS, EXPERTS, AND BANKRUPTCY

I'd like to say, just from a personal perspective, I no longer
feel that it's even worth the effort to try and ask Congress
to make a reform that should, by and large, be largely non-
controversial. There are a number of those reforms I think
all of us would agree on, but you don't see anything going to
Congress or through Congress in that manner .... frankly, I
don't care to work with Congress anymore.' 8

"See U.S. CONST. art. I, § 8; Thomas E. Plank, Bankruptcy and Federalism, 71 FORDHAM L. REV.

1063, 1068 (2002).
"See infra text accompanying notes 64-83.
l"See Lynn M. LoPucki, The Systems Approach to Law, 82 CORNELL L. REV. 479, 521 (1997).
"I use the term -reform" far more broadly in this Article, than, for example, Black's Law Dictionary,

which not only offers a definition of "law reform," but refers to bankruptcy in it: -The process of, or a

movement dedicated to, streamlining, modernizing, or otherwise improving a body of law generally or the

code governing a particular branch of the law; specif., the investigation and discussion of the law on a topic

(e.g., bankruptcy), usu. by a commission or expert committee, with the goal of formulating proposals for

change to improve the operation of the law." BLACK'S LAW DICTIONARY 904 (8th ed. 2004). In my
conception, system reform can and does happen incrementally.

14See infra text accompanying notes 75-85.
"See infra text accompanying notes 92-105.
6See infra text accompanying notes 106-13.

1"See DOUGLASS CATER, THE FOURTH BRANCH OF GOVERNMENT (1959). See generally infra text
accompanying notes 114-18.

"Roundtable Discussion, Bankruptcy Reform: Then and Now, 12 AM. BANKR. INST. L. REV. 299, 327
(2004) (statement of Gerald Smith).

2004)
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Most members of Congress do not listen to bankruptcy experts today. 19

Not only may some be more receptive to the views of larger monetary con-
tributors,20 but some managers of bankruptcy legislation are affirmatively dis-
trustful of people who make their living principally through the bankruptcy
system.21 According to Senator Grassley, a principal sponsor of.the omnibus
bill, bankruptcy professionals are among a 'tiny handful of fringe radicals"
trying to derail a good bipartisan bill for their own gain. 22 This is a stark
change from a time when bankruptcy professionals were intensively involved
in the shaping of legislation, particularly at the inception of the 1978 Bank-
ruptcy Code.2 3

The shift in receptiveness to bankruptcy experts has revealed itself in

'9Even the Los Angeles Times editorial page knows this. See, e.g., Bankruptcy Non-Reform, L.A.

TIMES, June 8, 1998, at B4 ('Bankruptcy judges, legal scholars and consumer groups are raising objections,
yet Congress seems intent on ramming through frightfully flawed and sweeping changes in the complex
law of bankruptcy. Virtually none of the recommendations from the 1997 congressional National Bank-
ruptcy Review Commission are included.").

2°See, e.g., Robert J. Landry III, The Policy and Forces behind Consumer Bankruptcy Reform: A Classic
Battle over Problem Definition, 33 U. MEM. L. REV. 509, 521-523 (2003); Stephen Nunez & Howard
Rosenthal, Bankruptcy Reform in Congress: Committees, Ideology, and Floor Voting in the Legislative Pro-
cess, 20 J.L. ECON. & ORG. 527 (2004). See generally Thomas Stratman, Can Special Interests Buy Con'
gressional Votes? Evidence From Financial Services Legislation, 45 J.L. & ECON. 345 (2002) ('The results
in this paper support the hypothesis that interest groups "buy" legislators' votes with PAC contributions.
The findings show that contributions are most effective in swinging the vote of more junior legislators.").

"iSee, e.g., 145 CONG. REC. S 11561 (1999) (statement of Sen. Kyl) (endorsing letter attributing lawyer
criticisms of bill as money driven); 144. CONG. REC. S 10649 (1998) (statement of Sen. Grassley) ("Bank,
ruptcy lawyers are the fuel which makes the engines of the bankruptcy mills run. It is not surprising that
bankruptcy lawyers are leading the charge against this bankruptcy reform legislation"); Rep. Bill McCol,
un, Bankruptcy Reform: A Return to Responsibility, THE HILL, May 20, 1998, at 38 (describing a "cam-

paign of false information being disseminated by bankruptcy attorneys, bankruptcy 'experts,' and other
people maligning the legislation to further their agendas. However, after subjecting the multitude of half-
truths and false statements disseminated by the critics ... to the light of day, they just don't stand up.").
Bankruptcy lawyers would find work even if the bankruptcy system disappeared completely, of course.
Individuals and firms would still have to work out disputes and financial problems. However, the percep-
tion is that bankruptcy lawyers have a vested interest in the status quo. See Tom Hamburger, Auto Firms
See Profit in Bankruptcy-Reform Bill Provision, WALL ST. J., March 13, 2001, at A28 (industry lobbyist
saying bankruptcy establishment likes bankruptcy system how it has been running it); Jacob M. Schles-
inger, Card Games: As Bankruptcies Surge, Creditors Lobby Hard To Get Tougher Laws, WALL ST. J.,
June 17, 1998, at Al (citing lobbyist saying bankruptcy establishment simply prefers status quo).

"5The full quote from Senator Grassley's floor statement is: "The tiny handful of fringe radicals who
oppose bankruptcy reform have waged a disinformation campaign worthy of a soviet commissar." Press
Release, Floor Statement of Sen. Chuck Grassley of Iowa, Chairman, Subcommittee on Administrative
Oversight and the Courts, Bankruptcy Reform (June 20, 2000) (on file with author).

3See, e.g., DAVID A. SKEEL, JR., DEBT'S DOMINION: A HISTORY OF BANKRUPTCY LAW IN AMERICA

(2001); Jeb Barnes, Bankrupt Bargain? Bankruptcy Reform and the Politics of Adversarial Legalism, 13 J. L.
& POL. 893 (1997); Bruce G. Carruthers & Terence C. Halliday, Professionals in Systemic Reform of
Bankruptcy Law: The 1978 U.S. Bankruptcy Code and the English Insolvency Act 1986, 74 AM. BANKR.

L.J. 35, 36 (2000) (arguing that bankruptcy professionals played an "exceptional role" in the Bankruptcy
Reform Act of 1978); Eric A. Posner, The Political Economy of the Bankruptcy Reform Act of 1978, 96
MICH. L. REV. 47, 94-108 (1997); Elizabeth Warren, The Changing Politics of Bankruptcy Reform, 37
OScOODE HALL L.J. 189 (1999).
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multiple ways. Congress embraced only small portions of the National Bank-
ruptcy Review Commission's report,24 which relied heavily on the input of
bankruptcy experts. Then, preempting the Commission's report, Congress
introduced and nearly passed detailed and complex omnibus legislation that
would restrict the discretion of courts and lawyers.25 Congress generally did
not respond to the reams of paper documenting problems-typographical,
grammatical, procedural, technical, substantive, policy, and theoretical-with
this bill. 26 Congress did not take heed even of organizations that generally
represented creditor interests, such as the Commercial Law League, 27 of

claims that the legislation would have the opposite effect of that it suppos-
edly intended, 28 or of claims of separate unintended consequences. 29

Based on these types of experiences, it is difficult to imagine that Con-
gress will be particularly receptive to bankruptcy experts' affirmative re-
quests for legislation in the near future. Consider a possible so-called critical

24For examples of Commission proposals that found their way into the omnibus bill, see Melissa B.
Jacoby, Generosity versus Accessibility: Bankruptcy, Consumer Credit, and Health Care Finance in the US,
in CONSUMER BANKRUPTCY IN GLOBAL PERSPECTIVE 283 n.77 (Johanna Niemi-Kiesildinen, lain Ramsay,
William C. Whitford, eds., 2003).

2"See generally Ted Janger, Crystals and Mud in Bankruptcy Law: Judicial Competence and Statutory
Design, 43 ARIZ. L. REV. 559 (2001). During this period, Congress also separately enacted provisions to
insulate religious contributions made by personal bankruptcy filers, with scant opposition from creditor
representatives. See generally John J. Dyer & Gregory Todd Jones, Judicial Treatment of Charitable Dona-
tions in Bankruptcy Before and After the Religious Liberty and Charitable Contribution Protection Act of
1998, 2 DEPAUL Bus. & COM. L.J. 265 (2004); Steven Walt, Collective Inaction and Investment: The
Political Economy of Delay in Bankruptcy Reform, 49 EMORY LJ. 1211 (2000).

"6See William T. Bodoh & Lawrence P. Dempsey, Bankruptcy Reform: An Orderly Development of
Public Policy?, 49 CLEV. ST. L. REV. 191 (2001); Ted Janger, Crystals and Mud in Bankruptcy Law:
Judicial Competence and Statutory Design, 43 ARIZ. L. REV. 560 (2001); Ann Morales Olazdbal, Con-
sumer Bankruptcy Reform and 11 U.S.C. § 707(b): A Case-Based Analysis, 12 B.U. PUB. INT. L. J. 317
(2003); Charles Jordan Tabb, The Death of Consumer Bankruptcy in the United States? 18 BANKR. DEV. J.
1 (2001); Catherine E. Vance & Paige Barr, The Facts & Fiction of Bankruptcy Reform, 1 DEPAUL BUS. &
COM. L. J. 361 (2003).

"7Copies of testimony and position papers available at http://www.cllabankruptcy.org/bankruptcy/
specialjlegislativeedition.htm#5.

"See, e.g., Melissa B. Jacoby, The Real Bankruptcy Bill, NAT'L L.J., Nov. 17, 2003, at 42; Hank Hilde-
brand, Survey Shows Big Impact of Anti-Lienstripping Provision in S. 625 (May 27, 1999) (on file with
author) (finding that bill would produce reduction in unsecured creditor returns and would render some
existing plans unconfirmable). For a critique of this approach to commenting on legislation, see Robert A.
Hillman, The Rhetoric of Legal Backfire, 43 B.C. L. REV. 819, 852 (2002) (noting that "backfire rhetoric
tends to create an atmosphere that is not conducive to serious and objective consideration of important
issues," although using different types of examples, such as backfire arguments used to defeat consumer
protection legislation).

'9See, e.g., Pamela Kohlman Webster, The Malpractice of Health Care Bankruptcy Reform, 32 LOYOLA
L.A. L. REV. 1045, 1046 (1999) (explaining that health care provisions in omnibus bill are poorly drafted
and would result in "serious unintended consequences"). Of course, the 1978 Code itself had unintended
consequences, see Lissa Lamkin Broome, Payments on Long-Term Debt as Voidable Preferences: The Im-
pact of the 1984 Bankruptcy Amendments, 1987 DUKE L. J. 78, 99 n.101 (1987), as do other laws. See, e.g.,
Michael J. Borden, PSLRA, SLUSA, and Variable Annuities: Overlooked Side Effects of a Potent Legisla-
tive Medicine, 55 MERCER L. REV. 681 (2004).
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vendor or employee amendment as an example. Even in the unlikely event
that everyone agreed on whether the Code should permit, prohibit, or condi-
tion the ability of a debtor-in-possession to pay the pre-petition claims of
employees or vendors early in a business bankruptcy case,30 dare anyone
broach Congress with a proposed amendment? Would lawmakers allow
bankruptcy experts to help draft it well? What kind of efforts would be
required to give Congress sufficient incentive to act on it? Would Congress
insist on carving certain groups out of a general amendment, or tack on multi-
ple unrelated and undesirable provisions? As the quote beginning this section
suggests, many bankruptcy experts are both weary and wary, and, conse-
quently, likely to stay away from Washington, D.C.

Legislators genuinely might be committed to a legal system even if they
chose not to heed the advice of system "insiders." Unfortunately, Congress
has demonstrated some indifference to the system too. Many strong propo-
nents of the omnibus bill seem to be unaware of its contents; for example,
they assert that the bill does not affect bankruptcy filers other than those
with incomes exceeding the national median,31 and yet this limitation applies
to only a tiny fraction of a several-hundred page bill.32

Congress' handling of Chapter 12 offers an even more demonstrative and
less controversial example. Congress originally enacted Chapter 12 for family
farmers on a trial basis, and that initial trial period expired over a decade
ago. 33 Congress has temporarily reauthorized Chapter 12 ten times. 34 Ac-

"°For a recent court of appeals statement on the issue, see In re Kmart Corp., 359 F.3d 866 (7th Cir.
2004) (upholding district court decision overturning bankruptcy court authorization of $300 million in
critical vendor payments). Cf In re Just for Feet, Inc., 242 B.R. 821 (D. Del. 1999).

"1See, e.g., Press Release, New Democrats Coalition Message of the Week, New Democrats Support
Bankruptcy Reform (February 26, 2001), available at http://www.ndol.org/print.cfm?contentid=3099
("Keep in mind that those earning less than the national median income (about $51,000 for a family of four)
are not affected by this legislation. This bill appropriately targets those who can afford to repay some or
all of their debt."). See also Tom Hamburger, House Legislators Pass Measure to Curb Abuse of Bank-
ruptcy-Protection Laws, WALL ST. J., March 2, 2001, at B2 (Joe Rubin, former Rep. Gekas staffer, now
with U.S. Chamber of Commerce told 'wavering" House members "bill is targeted solely at wealthy
debtors who have abused the bankruptcy system and can afford to repay their debts."); Stephen Labaton,
Promised Veto Appears to Doom Congressional Agreement on Overhauling Bankruptcy Law, N.Y. TIMES,
October 13, 2000, at A30 (Rep. Gekas saying "[w]e guarantee a fresh start to any American who needs
it"); Katherine Ackley & Jacob M. Schlesinger, House Panel Approves Bankruptcy-Reforn Bill, WALL ST.
J., April 29, 1999, at B16 (Rep. Gekas saying bill simply requires filers capable of repaying portion of debts
do so).

32See, e.g., Bankruptcy Abuse Prevention and Consumer Protection Act of 2004, S. 1920, 108th Cong.
§§ 102, 318 (2004) (engrossed amendment as agreed to by the House) (providing that median income is
relevant to whether party can move for dismissal or conversion based on abuse, whether new abuse
calculation applies to disposable income test in Chapter 13, and to duration of Chapter 13 plans).

"5See Bankruptcy Judges, United States Trustees and Family Farmer Bankruptcy Act of 1986, Pub. L.
No. 99-554, 100 Stat. 3088.

3 See Family Farm Bankruptcies, Extensions, Pub. L. No. 103-65, 107 Stat. 311 (Aug. 6, 1993); Omni-
bus Consolidated and Emergency Supplemental Appropriations Act 1999, Pub. L. No. 105-277, 112 Stat.
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cording to members' statements, Chapter 12 permanence is not only uncon-
troversial, but desirable.35 In fact, one reasonably can infer that members of
Congress are more comfortable with Chapter 12 than with any other chapter
of the Bankruptcy Code. Yet, Congress so far has not permanently author-
ized Chapter 12; rather, it has let Chapter 12 completely lapse four times,
often for many months. 36

Members of Congress who say they support making Chapter 12 perma-
nent have been open about their interest in tying Chapter 12's fate with the
omnibus bankruptcy bill, which itself addresses Chapter 12. 37 Representa-

2681-610 (Oct. 21, 1998); Bankruptcy: Extension of Reenactment of Chapter 12, Family Farmer Indebted,
ness, Pub. L. No. 106-5, 113 Stat. 9 (March 30, 1999) (effective April 1, 1999); Bankruptcy-Extension of
Family Farmer Debt Adjustment, Pub. L. No. 106-70, 113 Stat. 1031 (Oct. 9, 1999) (effective Oct. 1,
1999); Bankruptcy-Chapter 12 Reenactment, Pub. L. No. 107-8, 115 Stat. 10 (May 11, 2001) (effective
July 1, 2000); Bankruptcy Chapter 12-Reenactment, Pub. L. No. 107-17, 115 Stat. 151 (June 26, 2001)
(effective June 1, 2001); Bankruptcy-Chapter 12 Reenactment, Pub. L. No. 107-170, 116 Stat. 133 (May 7,
2002) (effective Oct. 1, 2001); Farm Security and Rural Investment Act of 2002, Pub. L. No. 107-171, 116
Star. 532 (May 13, 2002) (effective June 1, 2002); Bankruptcy-Chapter 12 Reenactment, Pub. L. No. 107-
377, 116 Stat. 3115 (Dec. 19, 2002) (effective Jan. 1, 2003); Family Farmer Bankruptcy Relief Act of 2003,
Pub. L. No. 108-73, 117 Stat. 891 (Aug. 15, 2003) (effective July 1, 2003).

35 See, e.g., Senator Patrick Leahy, Statement on Family Farmer Bankruptcy Protection, H.R. 2465
(July 31, 2003) available at http://leahy.senate.gov/press/200307/073103d.html ("Everyone agrees that
Chapter 12 has worked.");149 CONG. REC. H5674 (2003) (statement of Rep. Baldwin) ("there is great
consensus that chapter 12 bankruptcy protections work well."); 148 CONG. REc. H6849 (2002) (state-
ment of Rep. Tim Holden) ("Chapter 12 is by no means a controversial issue."); 148 CONG. REc. H6848,
6849-50 (2002) (statement of Rep. Sensenbrenner) (commending Rep. Gekas for leadership and unwaver-
ing efforts to make Chapter 12 permanent, and saying farmers and Chapter 12 have been priority from day
one of legislation); 146 CONG. REC. H5101 (2000) (statement of Rep. Smith) ("No one disagrees that
chapter XII (sic.) should be made permanent. No one."). But see United States Department of Agriculture,
Economic Research Service, The Economics of Food, Farming, Natural Resources, and Rural America, avail-
able at http://www.ers.usda.gov/Briefing/Bankruptcies/questions/ (last modified Aug. 9, 2004) ("How-
ever, if one believes that marginal operations should not be given special consideration to keep them in
business, then Chapter 12 has not worked well.").

6See generally Susan A. Schneider, The National Agricultural Law Center, An Agricultural Law Re-
search Note, Chapter 12 Bankruptcy: On Again, Off Again (March 2003, updated February 2004) availa-
ble at http://www.nationalaglawcenter.org/assets/articles/schneider-chl2.pdf. The last effective
extension (extending Chapter 12 to January 1, 2004) also stated as follows:

(b) All cases commenced or pending under chapter 12 of title 11, United States
Code, as reenacted under subsection (a), and all matters and proceedings in or relat-
ing to such cases, shall be conducted and determined under such chapter as if such
chapter were continued in effect after January 1, 2004. The substantive rights of
parties in connection with such cases, matters, and proceedings shall continue to be
governed under the law applicable to such cases, matters, and proceedings as if such
chapter were continued in effect after January 1, 2004.

Family Farmer Relief Act of 2003, Pub. L. No. 108,73, 117 Stat. 891.
7See, e.g., Bankruptcy Abuse Prevention and Consumer Protection Act of 2003, H.R. 975, 108th

Cong. § 1001 (2003); Press Release, Senator Chuck Grassley, Grassley: Chapter 12 Bankruptcy For Farm-
ers Extended for Now; President Signs Legislation to Help Farmers Reorganize Debt (May 8, 2002),
available at http://grassley.senate.gov/releases/2002/pO2r5-8a.htm (referring to an extension as a "stopgap
measure until we enact the bankruptcy reform bill"); 148 CONG. REc. H6850 (2002) (statement of Rep.
Sensenbrenner) (blaming lack of Chapter 12 permanence on President Clinton's veto of omnibus bill);
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tive Sensenbrenner even burdened the most recent Chapter 12 extension bill
with the entire omnibus bill.38

To the extent they thought about it at all, some members of Congress
may have believed their inaction to be irrelevant to the system. After all,
Chapter 12 comprises only a small subset of bankruptcies unevenly spread
throughout the country. 39 But what about lawmakers like Senator Grassley,
a friend of family farmers and an early proponent in moving for permanent
authorization?40 Maybe he assumed that farmers would continue to file
Chapter 12 petitions even without a currently authorized Chapter 12,41 or

would find appropriate relief in other chapters.42

One is reminded of the period following the Supreme Court's decision in
Northern Pipeline Construction Co. v. Marathon Pipeline Co. 43 After the
Supreme Court declared the bankruptcy court structure unconstitutional, it

Letter from The Financial Services Roundtable to All Members of the U.S. Senate (Oct. 17, 2000) (prais-
ing conference report for omnibus bill for making Chapter 12 permanent, and urging senators to support)
(on file with author); 149 CONG. REc. H5673 (2003) (statement of Rep. Baldwin) ('[W]e are told that
permanent extension cannot be passed separately from the big bill because taking out a popular item might
slow that bill's momentum. We were told we had to strip the permanent extension of chapter 12 from last
year's farm bill because it would slow down the bankruptcy bill.").

3
8See Bankruptcy Abuse Prevention and Consumer Protection Act of 2004, S. 1920, 108th Cong.

(2004) (engrossed amendment as agreed to by the House). See also House Rejects NFU-Approved Chapter
12 Bankruptcy Legislation, 51 NAT'L FARMERS UNION NEws 6 (Feb. 2004).

39See Administrative Office of the United States Courts, Table F-2, U.S. Bankruptcy Courts, Business
and Nonbusiness Bankruptcy Cases Commenced, By Chapter of the Bankruptcy Code, During the 12-
Month Period Ending September 30, 2003 (1987,2003), available at http://www.uscourts.gov/bnkrpcty
stats/FY1987-2003.pdf; Ed Flynn & Gordon Bermant, Who's Number One?, AM. BANKR. IN T. J., March
1, 2004, at 23 (reporting Nebraska as a leader in annual Chapter 12 filings four times and Texas ten times
between 1989 and 2002).

40Senator Grassley introduced The Family Farmer Protection Act of 1997, S. 1024, 105th Cong.
(1997), as well as the farm bill that initially included chapter 12 permanence. Press Release, Grassley
Works to Extend and Expand Chapter 12 Protection for Farmers (January 20, 1999) (inclusion in
SAFETY 2000 bill). See generally Jonathan K. Van Patten, Chapter 12 in the Courts, 38 S.D. L. REV. 52,
53 (1993) (discussing Senator Grassley's central role in initial enactment of Chapter 12).

4 As it turns out, family farmers filed only a handful of Chapter 12 petitions during periods of expira-
tion. For example, fewer than twenty Chapter 12 petitions were filed in January through March 31, 2002,
and in January through March 31, 2004, when Chapter 12 had expired and not been reauthorized. See
Administrative Office of the United States Courts, Business and Non-Business Bankruptcy Cases Com-
menced, By Chapter of the Bankruptcy Code, available at http://www.uscourts.gov/PressReleases/302
f2 3.xls; http://www.uscourts.gov/PressReleases/f23mos.xls.

42See 148 CONG. REC. H6848, 6849 (2002) (statement of Rep. Sensenbrenner) (noting that in absence
of Chapter 12, family farmers can use other chapters, although these do not work as well); Bruce L. Dixon
et al., Factors Affecting State-Level Chapter 12 Filing Rates: A Panel Data Model, 20 EMORY BANKR.

DEV. J. 401, 405 (2004) (speculating that many consumers use Chapter 13 who fit some expansive defini-
tions of family farmer); Bruce L. Dixon et al., The Chapter 12 Experience in the U.S.: Regional Comparisons
and Analysis of Filing, Discharge, and Failure Rates, 55 AGRiC. FIN. REV. 47 (1995) (discussing use of
Chapter 7 for farm bankruptcies).

4 3Northern Pipeline Constr. Co. v. Marathon Pipeline Co., 459 U.S. 1094 (1982).
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stayed its order to give Congress time to act.44 Yet, it was unclear how the
bankruptcy judges had the authority to continue to hear and decide the hun-
dreds of thousands of pending cases in the meantime. 45 Congress did not act
in a particularly timely fashion,46 allowing plenty of time for the legislation to
become mired in various special interest issues.47 The Judicial Conference of
the United States tried to ameliorate the situation with its proposed Emer-
gency Rule, 48 although that Rule itself seemed unconstitutional.49  Yet, for

"Id. The opinion was released in June of 1982, but the order was stayed until October 1982, and
later extended until December.

45See Lynn M. LoPucki, The Systems Approach to Law, 82 CORNELL L. Rrv. 479, 493 (1997) (using
Emergency Rule as example of "a system imperative overriding the unambiguous command of the formal
law").

46Congress did not fix the problem until the Bankruptcy Amendment and Federal Judgeship Act of
1984, Pub. L. No. 98-353, 98 Stat. 353 (1984), which became effective in July of that year.

47The media framed the debates over this early 1980s bankruptcy legislation as being entangled in
special interest lobbying. See Bankrupt on Bankruptcy, N.Y. TIMES, March 28, 1984, at 26 (transforma-
tion of clean bill into Christmas tree, -disgraceful" bills laden with special interests); Bankruptcy Bill is
Stalled, N.Y. TIMES, March 30, 1984, at D 13 ("lobbying free-for-all ... deadlock ... not the result of some
lofty dispute of great moment. It is a result of spending both political clout and political dollars by the
consumer finance industry, which wants to be protected from the consumer bankruptcies that its easy
credit practices often create."); Bankruptcy Courts are Going Bust, N.Y. TIMES, September 28, 1982, at 22
(measure to fix court system "could be threatened by amendments that would make it a Christmas tree for
creditors."); Bill Keller, Senate Votes Bankruptcy Bill, N.Y. TIMES, June 20, 1984, at D 19 (discussing provi-
sions desired by lobbying interests); System in Bankruptcy, WALL ST. J., April 5, 1984 ("Next, various
special interests climbed aboard the legislative train .... You can't shed many tears for the special-interest
aid in this collapsed legislation."); Stuart Taylor, Jr., Bankruptcy Court Setup Extended Until April 30,
N.Y. TIMES, March 31, 1984, § 1, at 32 (stopgap measure for courts while working out special interest
issues); Stuart Taylor, Jr., The Free-For-All on the Bankruptcy Express, N.Y. TIMES, March 2, 1984, at 16
(lobbying free-for-all, three ring circus, with sideshows involving shopping centers, drunk drivers, grain
elevators); Jane Bryant Quinn, Credit Industry Media Hype Pushes Bankruptcy Law Revision, WASH.
POST, December 7, 1981, at 51 ("Consumer-credit industry wants to rewrite the federal law on personal
bankruptcies, and is using tactics that would make a sailor blush .... Newswriters and broadcasters are
being peppered with press releases, asserting that America has become a nation of debt dodgers."). See also
William H. Jones, Creditors Miss Target in War on Bankruptcy Law, WASH. POST, October 12, 1981, at 1;
Panel Bill Alters Personal Bankruptcy Law; Proposals Aid Creditors: Bid to Bar Some Debtors From Chap-
ter 7 is Ended, WALL ST. J., April 20, 1983, at 60; Lawrence P. King, The Plague of the Special Interest
Groups, N.Y. TIMES, March 4, 1984, at § 3, at 2 (opinion piece saying "indeed we may all be the fools,
victims of extraordinary lobbying efforts by special interest groups that have held up legislation that
would establish a new court because of their selfish demands for unrelated bankruptcy amendments");
Richard B. Levin, Where Some Fine Tuning Could Help, N.Y. TIMES, March 4, 1984, § 3, at 2 (opinion
piece explaining consumer finance industry's "horror stories of doctors and others with promising futures
who escape debt" have not been shown to be frequent). See also Eric Gelman, Christopher Ma and Ann L.
McDaniel, Bankruptcy on the Brink, NEWSWEEK, March 26, 1984, at 64 ("As Congress moved to correct
that [jurisdictional] defect, eager lobbyists" representing lenders, farmers, and even federal judges "cut in
to prosecute their own claims, blocking action and turning the orderly dance of legislation into a game of
musical chairs," with the loudest objections coming from the consumer credit industry.).

4
See, e.g., S. Elizabeth Gibson, Jury Trials and Core Proceedings: The Bankruptcy Court's Uncertain

Authority, 65 AM. BANKR. L.J. 143, 158 (1991).
"See Vern Countryman, Emergency Rule Compounds Emergency, 57 AM. BA-KR. . . 1 (1983); Lynn

M. LoPucki, The Systems Approach to Law, 82 CORNELL L. REv. 479, 494 (1997).
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the most part, the system soldiered on, even in the absence of constitutionally
valid statutory authority for bankruptcy judges to adjudicate.

Realistically, few members of Congress would have had post-Marathon
events in mind with respect to Chapter 12 reauthorization. Perhaps they
assumed that family farmers would not notice the absence of Chapter 12
from the statute. As it turns out, however, others in and familiar with the
small farm industry find the failure to act notable and consequential.50 In
addition to substantially deterring the filing of Chapter 12 cases, 51 the com-
plete absence of Chapter 12 for months at a time may have affected negotia-
tions between lenders and family farmers.52  After all, although the
bankruptcy system develops somewhat independently of the statute, the sys-
tem can be only so resilient with respect to the disappearance of an entire
chapter of the Code.53

Unlike the jurisdictional crisis of the early 1980s, the Chapter 12 fix was
straightforward and not particularly controversial or time consuming. Con-
gress declined to act. Likewise, Congress has kept the authorization of addi-
tional bankruptcy judgeships attached to the omnibus bankruptcy bill
notwithstanding the substantial growth in per-judgeship caseload. 54 These
examples do not bode well for less favored portions of the Code and for
relying on Code amendments to accomplish reform.

"°United States Department of Agriculture, Economic Research Service, The Economics of Food,

Farning, Natural Resources, and Rural America (September 23, 2003) available at http://www.ers.usda.
gov/Briefing/Bankruptcies/questions/; House Rejects NFU-Approved Chapter 12 Bankruptcy Legislation,
51 NAT'L FARMERS UNION NEws 6 (Feb. 2004) ("NFU President Dave Frederickson said the delay in
approving an extension of Chapter 12 places agricultural producers and their families who are faced with

bankruptcy in a serious position."); Senator Patrick Leahy, Statement on Family Farmer Bankruptcy Pro-
tection, H.R. 2465 (July 31, 2003) available at http://leahy.senate.gov/press/200307/073103d.html ("Too

many family farmers have been left in legal limbo in bankruptcy courts across the country because Chapter

12 of the Bankruptcy Code is still a temporary measure. Our family farmers do not deserve these lapses in

bankruptcy law that could mean the difference between foreclosure and farming."). For a study of the

impact of financial failure in family farming generally, see KATHRYN M. DUDLEY, DEBT AND DISPOSSES-

SION: FARM Loss iN AMERICA'S HEARTLAND (2000).

5See infra note 41; 146 CONG. REC. H5101 (2000) (explaining why Chapter 11 does not work as well
for farmers as Chapter 12).

5
2See, e.g., REPORT OF THE NATIONAL BANKRUPTCY REVIEW COMMISSION 1015 (1997) (describing

farmer negotiations in shadow of Chapter 12). Compare Robert Mnookin & Lewis Kornhauser, Bargain-
ing in the Shadow of the Law: The Case of Divorce, 88 YALE LJ. 950 (1979).

"'On the other hand, a very recent analysis of determinants of Chapter 12 filings does not mention

instability of Chapter 12 as a potential determinant. See Bruce L. Dixon et al., Factors Affecting State-

Level Chapter 12 Filing Rates: A Panel Data Model, 20 EMORY BANKR. DEV. J. 401, 405 (2004).
54See, e.g., J. Rich Leonard, Having Thought About Private Matters: The Federal Courts' Initial Re-

sponse, 77 Am. BANKR. L.J. 9, 18 n.31 (2003) (noting how judgeship authorizations have become ensnared
in omnibus bill, and comparing to Chapter 12 impasse); Michelle Arnopol Cecil, Abandonments in Bank-

ruptcy: Unifying Competing Tax and Bankruptcy Policies, 88 MINN. L. REV. 723, 724 n.9 (2004) (citing
Jim Wannamaker, Record Bankruptcy Filings, NABTALK, Fall 2002, at 35).
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II. LIMITED BANKRUPTCY CODE CONTROL OF THE
CURRENT SYSTEM

Congressional indifference is disappointing, but how much does it matter?
To be sure, the Code is the legal backbone for a bankruptcy system that
involves hundreds of billions of dollars of assets and is otherwise relevant to
the national economy. 5" The Bankruptcy Code also subtly but fundamen-
tally structures the way we think about the law of financial problems of
individuals and firms. Consider bankruptcy's role in corporate governance,56

small business policy,57 health care finance,5s consumer protection,59 con-
sumer credit policy, 60 and debtor-creditor relations. Bankruptcy is closely
linked with these issues, but, on account of the Bankruptcy Code, is legally
distinct. For example, it is by human action and not inherent logic that con-
sumer bankruptcy is legally separate from other programs for financially dis-
tressed families, which, in some instances, may be substitutes for bankruptcy
(and vice versa).61 On the federal level alone, we have a bankruptcy system,
a host of cash or in-kind assistance programs, 62 and an entirely distinct mili-
tary program with some bankruptcy-like features.63 The choice to produce a

5SSee Elizabeth Warren & Jay Lawrence Westbrook, Financial Characteristics of Businesses in Bank-
ruptcy, 73 Am. BANKR. LJ. 499, 507 (1999), citing LEGAL DEPARTMENT, INTERNATIONAL MONETARY

FUND, ORDERLY & EFFECTIVE INSOLVENCY PROCEDURES: KEY ISSUES (Washington 1999); Jay Lawrence
Westbrook, The Control of Wealth in Bankruptcy, 82 TEX. L. REV. 795 (2004) (citing THE BANKRUPTCY
YEARBOOK AND ALMANAC 2003, 38 (Christopher M. McHugh et al., eds., 13th ed. 2003)).

6 See Karen Gross, A Response to JJ. White's Death and Resurrection of Secured Credit: Finding Some
Trees But Missing the Forest, 12 AM. BANKR. INST. L. REV. 203, 216-17 (2004); David A. Skeel, Jr.,
Corporate Anatomy Lessons, 113 YALE L.J. 1519 (2004).

57See Elizabeth Warren & Jay Lawrence Westbrook, Financial Characteristics of Businesses in Bank-
ruptcy, 73 Am. BANKR. L.J. 499 (1999); Wei Fan & Michelle J. White, Personal Bankruptcy and the Level
of Entrepreneurial Activity, 46 J.L. & ECON. 543 (2003).

5SSee Melissa B. Jacoby, Teresa A. Sullivan & Elizabeth Warren, Rethinking the Debates Over Health
Care Financing: Evidence From the Bankruptcy Courts, 76 N.Y.U. L. REV. 375 (2001); Melissa B. Jacoby,
The Debtor-Patient; In Search of Non-Debt Alternatives, 69 BROOK. L. REV. 453 (2004).

"See William C. Whitford, The Ideal of Individualized Justice: Consumer Bankruptcy as Consumer
Protection, and Consumer Protection in Consumer Bankruptcy, 68 AM. BANKR. L.J. 397 (1994).

6'See, e.g., Bob Herbert, Living on Borrowed Money, N.Y. TIMES, Nov. 10, 2003, at 21.
6iSee, e.g., JONATHAN D. FISHER, THE EFFECT OF TRANSFER PROGRAMS ON PERSONAL BANK-

RUPTCY (U.S. Department of Labor, Working Paper No. 3.46, Oct. 2001) (finding 37.7% of bankruptcy
filers in Panel Study of Income Dynamics sample received income from one of several income transfer
programs), available at http://www.bls.gov/ore/pdf/ec010140.pdf.

62
See, e.g., A. Mechele Dickerson, Bankruptcy Reform: Does the End Justify The Means?, 75 AM.

BANKR. L.J. 243 (2001) (arguing that bankruptcy should be viewed as part of the public assistance
system).

The federal law and policy governing financial assistance to needy individuals actually spans dozens of
programs. See, e.g., General Accounting Office, Means Tested Programs: Determining Financial Eligibility
is Cumbersome and Can Be Simplified, GAO-02-58 (November 2001) (noting existence of about 80 differ-
ent means tested federal programs and observing different standards, definitions, and forms used by various
programs), available at http://www.gao.gov/new.items/d0258.pdf.

6 The Soldiers' and Sailors' Civil Relief Act, now the Servicemembers Civil Relief Act, suspends
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cohesive Bankruptcy Code separate from other laws has so powerfully
shaped the architecture of financial distress that we often forget there ever
were choices to be made.

Nonetheless, much of the bankruptcy system itself develops irrespective
of the Bankruptcy Code. For example, one could never predict, solely from
the Code, that Chapter 13 cases would comprise fewer than four percent of
consumer filings in the Northern District of Iowa but hit seventy-two per-
cent in the Southern District of Georgia. 64 These very important, and some-
times puzzling, attributes of the consumer bankruptcy system have developed
almost entirely through non-statutory means.65

In addition, Chapters 7 and 13 are far more similar than the Code and its
legislative history would lead a reader to assume.66 Both Chapter 7 debtors
and Chapter 13 debtors tend to keep their property; most consumer debtors

certain debt obligations for a member of the military when pressed into service. See Conroy v. Aniskoff,

507 U.S. 511 (1993). Codified at 50 U.S.C. § 501 et seq., a long-awaited update was signed into law in

December 2003. See generally Gregory M. Huckabee, Congress Does it Again- The Ghost of Major John

Wigmore Returns!, 51 FED. LAWYER 21 (May 2004) (outlining eleven major changes); John T. Meixell,

Servicemembers Civil Relief Act Replaces Soldiers' and Sailors' Civil Relief Act, Department of the Army

Pamphlet 27-50-367, ARMY LAWYER 38 (Dec. 2003); John F. Zink, Legal Protection for the Citizen Soldier,

19 ME. BAR J. 98 (2004). This Act has not prevented military families from seeking regular bankruptcy

relief, however. See Letter from Derek B. Stewart, General Accounting Office to the Honorable Richard J.

Durbin, Military Personnel; Bankruptcy Filings Among Active Duty Service Members, GAO-04-465R

(February 27, 2004), available at http://www.gao.gov/new.items/d04465r.pdf. Perhaps the recent up-

dates to the Servicemembers Act will make it a better replacement for bankruptcy.
64Many researchers have documented and discussed the non-uniformity of Chapter 13 filing ratios.

See, e.g., Michael Bork & Susan D. Tuck, Bankruptcy Statistical Trends: Chapter 13, Adjustment of Debts

of an Individual with Regular Income (Admin. Off. of the U.S. Courts Working Paper No. 1, Jan. 1994);

Rafi Efrat, Legal Culture and Bankruptcy: A Comparative Perspective, 20 EMORY BANKR. DEV. J. 351

(2004); Ed Flynn et al., Bankruptcy by the Numbers: A Tale of Two Chapters, AM. BANKR. INST. J., Oct.

21, 2002, at 20 (2002); Teresa A. Sullivan et al., The Persistence of Local Legal Culture: Twenty Years of

Evidence from the Federal Bankruptcy Courts, 17 HARV. J. L. & PUB. POL'Y 801 (1994). This is one of

many persistent complaints about non-uniformity in the bankruptcy system. See, e.g., Bryan T. Camp,

Bound by the BAP: The Stare Decisis Effect of BAP Decisions, 34 SAN DIEGO L. REV. 1643, 1680-82

(1997); John K. Eason, Developing the Asset Protection Dynamic: A Legacy of Federal Concern, 31 HoF.

STRA L. REv. 24, 62 (2002); Barbara J. Van Gorder, Section 523(a)(15) of the Bankruptcy Code: A Paving
Stone on the Road to the Region of Hades Reservedfor Litigation Nightmares, 77 B.U. L. REV. 1121, 1125

(1997); Richard E. Mendales, Rethinking Exemptions in Bankruptcy, 40 B.C. L. REv. 851, 860,875 (1999);

Rose J. Murphy, Bankruptcy Exemptions: The Need for Uniformity in the United States and Canada, 21

N.Y.L. SCH. J. INT'L & COMP. L. 127, 128, 138-42 (2001).
65

See generally Rafi Efrat, Legal Culture and Bankruptcy: A Comparative Perspective, 20 EMORY

BANKR. DEV. J. 351 (2004).

'The chapters are not identical, of course. A cynic might observe that a principal difference between

Chapters 7 and 13 is whether the debtor directly makes ongoing mortgage payments or is required to

funnel them through the bankruptcy system. In addition, debtors are substantially less likely to receive a

discharge in Chapter 13. See Melissa B. Jacoby, Collecting Debts from the Ill and Injured; The Rhetorical

Significance, But Practical Irrelevance, of Culpability and Ability to Pay, 51 AM. U. L. REV. 229, 263

(2001).
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do not forfeit non-exempt property even in Chapter 7.67 They also are re-
taining homes and cars encumbered by security interests through ride-
through (if permitted in the jurisdiction), 68 reaffirmation,69 or redemption.70
From the perspective of creditor returns, Chapters 7 and 13 also are produc-
ing similar winners and losers notwithstanding distinctions in the Code, with
general unsecured creditors being the losers in both. Holders of general un-
secured claims are known to get little through distribution of property in
Chapter 7.7 1 The publicly available data suggest that most of the money in
Chapter 13 goes to everyone other than unsecured claims (namely, secured
claims, priority claims, lawyers, trustees, and the cost of administering repay-
ment plans).72 According to United States Trustee Chapter 13 disburse-
ment data on closed cases, many Chapter 13 cases in which unsecured debt is
owed pay out only small portions on unsecured claims, and many others pay
out nothing at all.73 The Code plays some role in these patterns,74 but the

6 7See, e.g., Ed Flynn et al., supra note 64 (most distributions in Chapter 7 coming from few large cases
which mostly involved commercial debtors).

6 Compare, e.g., In re Price, 370 F.3d 362 (3d Cir. 2004) (finding that debtor may retain collateral and
continue contract payments, and noting existing 4-4 circuit split on issue) and In re Burr, 160 F.3d 843
(1st Cir. 1998) (no authorization for ridethrough).

69See 11 U.S.C. § 524; Marianne B. Culhane & Michaela M. White, Debt After Discharge: An Empiri-
cal Study of Reaffirmation, 73 AM. BANKR. L.J. 709, 713 (1999).7°See 11 U.S.C. § 722.

7'Unsecured debt can get paid after Chapter 7 through voluntary repayment or through new agree-
ments to remain liable on the debt. See 11 U.S.C. § 524; Marianne B. Culhane & Michaela M. White,
Debt After Discharge, An Empirical Study of Reaffirmation, 73 AM. BANKR. LJ. 709, 713 (1999) (finding
about twenty-five percent of case files with one or more reaffirmation agreements, and reporting that
about sixty percent of these agreements were related to unsecured or nominally secured debts); Consumer
Bankruptcy Project III (on file with author) (finding about twenty percent of case files included one or
more reaffirmation agreement); Transcript, Presentation of National Consumer Bankruptcy Coalition to
the National Bankruptcy Review Commission 166 (December 17, 1996) (representative of Sears testifying
that reaffirmed debt portfolio performed 37.6% better than its overall portfolio) (on file with author).72 See Executive Office for United States Trustees, Chapter 13 Trustee Audited Annual Reports
FY2003 (2004), available at http://www.usdoj.gov/ust/library/chapter13/ch13lib.htm. Looking at the
universe of cases closed in FY2003, as the U.S. Trustee report does, general unsecured claims received only
about twenty percent of total distributions. See also Scott F. Norberg, Consumer Bankruptcy's New
Clothes: An Empirical Study of Discharge and Debt Collection in Chapter 13, 7 AM. BANKR. INST. L. REv.
415, 460 (1999) (in Mississippi study, finding secured debt payments accounted for about ninety percent
of all Chapter 13 payments, excluding attorneys' fees). See generally Wei Fan & Michelle J. White, Per-
sonal Bankruptcy and the Level of Entrepreneurial Activity, 46 J.L. & ECON. 543, 545 (2003) (positing that
there is little difference between chapters from creditors' viewpoint).

73See Executive Office for United States Trustees, Chapter 13 Trustee Audited Annual Reports
FY2003 (2004), available at http://www.usdoj.gov/ust/library/chapter13/ch13lib.htm. This report iden-
tifies ranges of percentages of unsecured claims paid in cases closed in FY2003. Among these cases with
unsecured debt and with payment information identified, almost forty percent paid nothing on their un-
secured claims. More than a third paid thirty-nine percent or less. Even among the subset of cases closed
due to plan completion (as opposed to dismissal or conversion), about 6.3% paid nothing on their un,
secured claims and a bit over fifty percent paid thirtynine percent or less. Using different data and after
accounting for costs, one industry expert estimates that credit card lenders receive on average thirteen
cents on the dollar from Chapter 13 repayment plans, and even less if they sell the debt to purchasers and
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patterns do not appear to conform to any intentional design.
The Bankruptcy Code also does not explain or control changes over time

in Chapter 11. Once upon a time, commentators noted that Chapter 11 took
too long and cost too much, for little reward.75 Debtors' managers seemed to
exercise undue control over the Chapter 11 process.76 In part due to these
concerns, corporate and bankruptcy scholars believed the current system to
be less efficient than alternative regimes they proposed. 77

Today, heightened incorporation of commercial and corporate practices,
and shrewd negotiation, give non-debtor parties considerable leverage and
make asset sales an even greater component of the bankruptcy process. 78 The

brokers, Bankruptcy Debt Recovery - Part 2, THE NILSON REPORT No. 782, at 6 (Feb. 2003), although

informal discussions with industry lawyers suggest that this estimate is too high.
74For example, the Code authorization to deaccelerate and cure a mortgage in default surely helps

account for the significant amount of secured debt funneled through Chapter 13. See 11 U.S.C. §§ 1322,

1325.
75See, e.g., Edward I. Altman, A Further Empirical Investigation of the Bankruptcy Cost Question, 39 J.

FIN. 1067, 1077 (1984); Lynn M. LoPucki, The Trouble With Chapter 11, 1993 Wis. L. REV. 729 (1993);

Lawrence A. Weiss, Bankruptcy Resolution: Direct Costs and Violation of Priority of Claims, 27 J. FIN.
ECON. 285, 285-89 (1990) (estimating direct costs for publicly held firms at three percent of assets). See

also Elizabeth Warren & Jay Lawrence Westbrook, Financial Characteristics of Businesses in Bankruptcy,
73 AM. BANKR. L.J., 499, 500 (1999) (given size of most businesses when they file, Chapter 11 may be too

expensive for them). For a summary and recent analysis of these arguments and sources, see Stephen J.
Lubben, The Direct Costs of Corporate Reorganization: An Empirical Examination of Professional Fees in

Large Chapter 11 Cases, 74 AM. BANKR. L. J. 509 (2000).
76See Lynn M. LoPucki, The Debtor in Full Control-Systems Failure Under Chapter 11 of the Bank-

ruptcy Code?, 57 AM. BANKR. L.J. 247, 272-73 (1983); Lynn M. LoPucki & William C. Whitford, Venue

Choice and Forum Shopping in the Bankruptcy Reorganization of Large, Publicly Held Companies, 1991
Wis. L. REV. 11 (1991).

77See, e.g., Barry E. Adler, Financial and Political Theories of American Corporate Bankruptcy, 45
STA s. L. REV. 311 (1993); Lucian Arye Bebchuk, A New Approach to Corporate Reorganizations, 101
HARV. L. REv. 775 (1988); Michael Bradley & Michael Rosenzweig, The Untenable Case for Chapter 11,
101 YAL L.J. 1043 (1992); Robert K. Rasmussen, Debtor's Choice: A Menu Approach to Corporate Bank-

ruptcy, 71 TEx. L. REv. 51 (1992); Mark J. Roe, Bankruptcy and Debt: A New Model for Corporate
Reorganization, 83 COLUM. L. REV. 527 (1983); Alan Schwartz, A Contract Theory Approach to Business

Bankruptcy, 107 YALE L.J. 1807 (1998). See generally Mark Jickling, Chapter 11 Bankruptcy: The Economic
Issues, Congressional Research Service Report for Congress, 96-426E (April 30, 1996) (on file with au-

thor); Susan Block-Lieb, The Logic and Limits of Contract Bankruptcy, 2001 U. ILL. L. REV. 503 (2001);

David A. Skeel, Jr., Markets, Courts, and the Brave New World of Bankruptcy Theory, 1993 Wisc. L. REV.
465 (1993); Omer Teme, Revisiting the Creditors' Bargain: The Entitlement to the Going-Concern Surplus
in Corporate Bankruptcy Reorganizations, 19 BANKR. DEV. J. 287, 288-95 (2003) (reviewing literature).

71See generally Douglas G. Baird & Robert K. Rasmussen, The End of Bankruptcy, 55 STAN. L. REV.
751 (2002); Douglas G. Baird, The New Face of Chapter 11, 12 AM. BANKR. INST. L. REv. 69, 75 (2004)

('The ability of creditors to control their debtor and negotiate with each other outside of chapter 11 is
now vastly greater than it was during the equity receivership - or even in chapter 11 just 20 years ago.
Often chapter 11 is needed only to put in place a plan that the key players negotiated before the petition

was filed."); Harvey R. Miller, Chapter 11 Reorganization Cases and the Delaware Myth, 55 VAND. L.
REV. 1987, 2014-15 (2002) (discussing role of distressed debt trading, and value of speed to speculators, in
changing dynamics of Chapter 11 cases); David A. Skeel, Jr., Creditors' Ball: The 'New' New Corporate

Governance in Chapter 11, 152 U. PA. L. REV. 917 (2003); Symposium, Mega-Bankruptcies: Representing

Creditors and Debtors in Large Bankruptcies, 1 DEPAUL Bus. & COM. L.J. 603 (2003) (discussing esti-
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literature also reflects a far diminished concern about weak cases languishing
in Chapter 11 over long periods of time.79 Indeed, to the extent that repeat
filings are any indication,8° cases may be moving too fast.8 ' Even if reports of
sweeping change in Chapter 11 are overstated,82 it is clear that Chapter 11 is
capable of transformation without Bankruptcy Code amendment.8 3  The

mates that as many as half of Chapter 11 cases are really just asset sales); Elizabeth Warren & Jay Law-
rence Westbrook, Secured Party in Possession, 22 AM. BANKR. INST. J. 12 (2003); James J. White, Death
and Resurrection of Secured Credit, 12 AM. BANKR. INST. L. REV. 139, 164 (2004) ("Well-heeled and well
represented, secured creditors have made the most of these [secured creditor protective] provisions in the
25 years since the Code's adoption"). But see Lynn M. LoPucki, The Nature of the Bankrupt Finn: A
Response to Baird and Rasmussen's The End of Bankruptcy, 56 STAN. L. REV. 645 (2003) (challenging
empirical case for assertion of widespread change to Chapter 11 practice).

79See generally Douglas G. Baird & Edward R. Morrison, Bankruptcy Decision Making, 17 J.L. ECON.
& ORG. 356 (2001) (finding, based on study of cases in Northern District of Illinois, that courts do good
job of dealing with dead-on-arrival cases quickly); Douglas G. Baird & Robert K. Rasmussen, Chapter 11 at
Twilight, 56 STAN. L. REV. 263 (2004); Douglas G. Baird, The New Face of Chapter 11, 12 AM. BANKR.

INST. L. REV. 69, 76 (2004) (using LoPucki Bankruptcy Research Database to find high proportion of
prenegotiated plans that are confirmed within several months after filing); Theodore Eisenberg & Lynn M.
LoPucki, Shoppingfor Judges: An Empirical Analysis of Venue Choice in Large Chapter 11 Reorganizations,
84 CORNELL L. REV. 967, 982-83 (1999) (noting several trends coinciding including reduction in case
processing time and increases in prepackaged bankruptcies); Robert K. Rasmussen & Randall S. Thomas,
Timing Matters: Promoting Forum Shopping by Insolvent Corporations, 94 Nw. U. L. REV. 1357, 1374-76
(2000); Elizabeth Tashjian et al., Prepacks: An Empirical Analysis of Prepackaged Bankruptcies, 40 J. FIN.
ECON. 135, 142 (1996); James J. White, Death and Resurrection of Secured Credit, 12 AM. BANKR. INST. L.
REV. 139, 151, n.42 (2004) (showing decline in mean Chapter 11 duration using LoPucki Bankruptcy
Database).

s"See, e.g., A. Mechele Dickerson, A Behavioral Approach to Analyzing Corporate Failures, 38 WAKE

FOREST L. REV. 1, 35 n.128 (2003) (anecdotal and systematic evidence of repeat Chapter 1 is); Lynn M.
LoPucki & Sara D. Kalin, The Failure of Public Companies in Delaware and New York: Empirical Evidence
of a "Race to the Bottom," 54 VAND. L. REV. 231 (2001) (finding higher repeat filing rates in Delaware and
New York); Lynn M. LoPucki & Joseph W. Doherty, Why are Delaware and New York Bankruptcy
Reorganizations Failing?, 55 VAND. L. REV. 1933, 1964 (2002) (possible attribution of refiling frequency
to higher proportion of prepackaged cases); Harvey R. Miller, Chapter 11 Reorganization Cases and the
Delaware Myth, 55 VAND. L. REV. 1987, 2014-15 (2002) (attributing Chapter 11 recidivism in Delaware
in part to distressed debt buyers who value speed over continuity of the enterprise).

SiSome cases may be moving too fast even if no repeat filing follows. For example, Cannondale was on
a fast track to a sale to a stalking horse bidder that left other creditors and potential investors with very
little opportunity to evaluate the case. See Motion for Two-Week Continuance of Bidding Procedures
Motion, In re Cannondale Corp., No. 03-50017 (Bankr. D. Conn. 2003); Objection by Unsecured Credi-
tors' Committee, In re Cannondale Corp., No. 03-50017 (Bankr. D. Conn. 2003); Order Approving Sale of
Substantially All Assets, In re Cannondale Corp., No. 03-50017 (Bankr. D. Conn. 2003). See also Over-
sight Hearing on the Administration of Large Business Bankruptcy Reorganizations, Subcomm. on Com-
mercial and Administrative Law, Comm. on the Judiciary, United States House of Representatives, 108th
Cong. (July 21, 2004) (statement of Professor Lynn M. LoPucki) (discussing quickly moving pre-negoti,
ated sale cases).

2 See, e.g., Barry E. Adler, Bankruptcy Primitives, 12 AM. BANKR. INST. L. REV. 219 (2004); Lynn M.
LoPucki, The Nature of the Bankrupt Firm: A Response to Baird and Rasmussen's The End of Bankruptcy,
56 STAN. L. REV. 645 (2003); Jay Lawrence Westbrook, Bankruptcy Control of the Recovery Process, 12
AM. BANKR. INST. L. REV. 245 n.4 (2004).

S3See, e.g., Lynn M. LoPucki, The Systems Approach to Law, 82 CORNELL L. REV. 479, 498 (1997);
James J. White, Death and Resurrection of Secured Credit, 12 AM. BANKR. INST. L. REV. 139 (2004).
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Bankruptcy Code is important, but not all-important.

III. RETHINKING THE MEANING OF BANKRUPTCY REFORM

In the prior section, I observed that changing the Code has not been the
exclusive means of shaping and changing the bankruptcy system. Current
Congressional attitudes place a heightened burden on these non-Code means
of system evolution. In this section, I discuss discrete ways in which bank-
ruptcy professionals remain involved in setting the direction of the bank-
ruptcy system even as Code-based reform stagnates and excludes bankruptcy
experts.

A. PROFESSIONAL-TO-PROFESSIONAL

As suggested in the Chapter 11 discussion in the prior section, negotia-
tion among bankruptcy professionals on a case-by-case basis has been, and
will continue to be, a major force. Bankruptcy professionals and their clients
engage in a considerable amount of bankruptcy decision-making every day,
including deals that technically violate the Bankruptcy Code.8 4 Although the
United States Trustee or Bankruptcy Administrator may have the capacity
to limit this private lawmaking,8 5 their intervention is not consistent. One
can expect the system to continue to develop well-engrained patterns and
practices through these means. This is not revolutionary reform; it is evolu-
tionary reform.

Bankruptcy experts also can collaborate on broader system projects. For
example, a recent dialogue by Chapter 13 professionals on non-uniformity
resulted in a model Chapter 13 plan.8 6 Although the Advisory Committee
on Bankruptcy Rules declined to pursue the professionals' request to make
their model plan an official form,s7 the model plan has the potential to change

S4Pre-packs confirmed within thirty days, notwithstanding the requirement of a meeting of creditors
under 11 U.S.C. § 341, would fall within this category.

"5For example, holders of claims in Chapter 11 cases may be routinely signing voting agreements,
notwithstanding the fact that some interpret these agreements as violating § 1125. See In re Stations
Holding Co., 2002 Bankr. LEXIS 1617, 02-10882 (Bankr. D. Del. September 30, 2002) (explaining that
votes were designated and disqualified for those who had executed postpetition voting agreements); Tran-
script of Hearing at 59-65, In re NIl Holdings, Inc., et al., No. 02-11505 (Bankr. D. Del. October 25, 2002)
(designating and disqualifying votes by noteholders who formally executed voting agreements postpeti-
tion); Douglas E. Deutsch, Ensuring Proper Bankruptcy Solicitation: Evaluating Bankruptcy Law, the First
Amendment, The Code of Ethics, and Securities Law in Bankruptcy Solicitation Cases, 11 Am. BANKR.

INST. L. REV. 213, 259-61 (2003). But see Melissa B. Jacoby, Prepacks and the Deal.Litigation Tension,
AM. BANKR. INST. J., March 2004, at 20; Robert J. Keach, A Hole in the Glove: Why "Negotiation" Should
Trump 'Solicitation," AM. BANKR. INST. J., June 2003, at 22.

"5
See, e.g., Henry E. Hildebrand, III and Keith M. Lundin, The San Juan 50: A Proposed Model Form

for the Chapter 13 Plan, 7 NORTON BANKR. L. ADVISER 1 (July 2002); Henry E. Hildebrand, III, Toward

a More Perfect Plan, AM. BANKR. INST. J., Feb. 2003, at 10.
"7See Advisory Committee on Bankruptcy Rules, Minutes, Meeting of April 3-4, 2003, Longboat Key

Florida, at 11, available at http://www.uscourts.gov/rules/Minutes/BKmin0403.pdf. The Committee's

(Vol. 78
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the system without any Bankruptcy Code amendments if its proponents can
encourage its use through local rules or informal adoption.ss In the past, by
contrast, complaints of non-uniformity often generated proposed statutory
amendments.8 9 In addition to being infeasible, Code amendments actually
may be inferior vehicles to this type of grassroots model plan effort.90

Of course, in some instances, a single statutory amendment might have
been more efficient than alternative means. For example, with respect to the
privacy concerns arising from the use of electronic files, an amendment to 11
U.S.C. § 107 may have been a more straightforward solution than a patch-
work of changes to the Federal Rules of Bankruptcy Procedure and the Offi-
cial Forms.91 Nonetheless, professional-driven reform that is implemented
through rules and forms can be potent and successful.

B. COURTS OF APPEAL

Appellate judges are likely to be more receptive than members of Con-
gress or Congressional staffers to careful and well-grounded arguments by
bankruptcy experts. Even under a so-called plain meaning analysis, some
judges believe that context is critical to accurate statutory interpretation and
construction.92 Bankruptcy experts have strong abilities to contribute to this
approach to system change.93

meeting minutes reflect that various committee members thought the project time consuming (to get
agreement on a form), unrealistic (because everyone would like her own form better than the forms of
others), and unnecessary (because Chapter 13 was working fine as is).

Ssee, e.g., Kenneth N. Klee, The Future of the Bankruptcy Rules, 70 AM. BANKR. L.J. 277, 280-81
(1996) (discussing various forms of local rules and practices).

S
9 For example, a majority of the National Bankruptcy Review Commission proposed amendments to

increase the uniformity of the Chapter 13 repayment process. REPORT OF THE NATIONAL BANKRUPTCY
REVIEW COMMISSION 262 (1997). Specifically, the Commission proposed a statutory income-based tem-
plate and timetable for debt repayment.

'Admittedly, even if the model Chapter 13 form is widely implemented, it will leave many non-
uniformity problems unaddressed, including the very ones the Bankruptcy Commission tried to tackle.

9iSee generally J. Rich Leonard, Having Thought About Private Matters: The Federal Courts' Initial
Response, 77 Am. BANKR. L.J. 9 (2003).

9 See In re Price, 370 F.3d 362 (3d Cir. 2004) (reviewing and evaluating interpretation-related case
law).

93For studies of the impact of more generalist statutory interpretation scholarship, see, e.g., Gregory
Scott Crespi, The Influence of a Decade of Statutory Interpretation Scholarship on Judicial Rulings: An
Empirical Analysis, 53 SMU L. REV. 9, 11 (2000) (observing that "almost half of the statutory interpreta-
tion articles published between 1988 and 1995 have been cited in at least one judicial opinion," and that
at least seven statutory interpretation articles published during the past decade have been rather exten-

sively cited by the courts") and Deborah Merritt & Melanie Putnam, Judges and Scholars: Do Courts and
Scholarly Journals Cite the Same Law Review Articles?, 71 CHI-KENT L. REV. 871 (1996) (discussing role
of academic writers in statutory interpretation). See also Karen Gross, A Response to JJ. White's Death
and Resurrection of Secured Credit: Finding Some Trees But Missing the Forest, 12 AM. BANKR. INST. L.
REV. 203, 213 (2004) ('perhaps academics have their greatest success when they proffer an approach to
interpreting a particular statutory provision within the Code and argue for resolution among some well-
known competing approaches").
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The now-well-known Cybergenics II case offers a good example. A panel
of the Court of Appeals for the Third Circuit decided that a creditors' com-
mittee is not authorized to bring an avoidance action on behalf of the estate. 94

The panel's reasoning was based in part on a U.S. Supreme Court decision
interpreting an identical phrase in a different statutory section.95

In public writings, many members of the bankruptcy community reacted
to the original panel decision with panic, anger, scorn, and general outcry. 96

This is not the place to recount the details, but the commentators essentially
argued, among other things, that a literal statutory interpretation and con-
struction actually supported the committee's authorization to pursue the ac-
tion.97 Commentators also suggested that the Court of Appeals needs a

94Official Comm. of Unsecured Creditors of Cybergenics Corp. v. Chinery, 304 F.3d 316 (3d Cir.
2002), vacated, reh'g en banc granted, 310 F.3d 785 (3d Cir. 2002), rev'd, Official Comm. of Unsecured
Creditors of Cybergenics Corp. v. Chinery, 330 F.3d 548 (3d Cir. 2003).

9 5Hartford Underwriters Ins. Co. v. Union Planters Bank, N.A., 120 S. Ct. 1942 (2000). But see
David Gray Carlson, Surcharge and Standing: Bankruptcy Code § 506(c) after Hartford Underwriters, 76
AM. BANKR. L.J. 43, 56-61 (2002) (arguing that careful reading of Hartford Underwriters reveals that
opinion does not always limit standing of parties other than trustees).

9 6See, e.g., Michael A. Bloom & Joel S. Solomon, Cybergenics II: Ignoring both Precedent and Pragma-
tism, 11 J. BANKR. L. & Pitc. 417 (2002); Creditor/Committee Derivative Litigation Of Textualism and
Equitable Powers, 22 BANKR. L. LETTER 1. (Nov. 2002) ("Cybergenics II represents a new low in the
modern mindless obsession with mechanical application of statutory text (to the exclusion of every other
legitimate principle of American law) .. . a full understanding of the structural relationship the Bankruptcy
Code establishes between 'the powers of the trustee' and 'the avenues for relief available under the Code
for the benefit of creditors and the estate' (which the Cybergenics II court obviously did not possess)
exposes the Cybergenics II court's textual analysis, and in particular, its reliance on Hartford Underwriters,
to be exceedingly simplistic and woefully incomplete."); Cybergenics Decision Leaves Many Stunned,
Scrambling to Find Solution, BANKR. CT. DECISIONs, November 19, 2002, at 1 (quoting lawyers opposing
decision, including Martin Bienenstock saying "I think it's the wrong decision technically, the wrong
decision policy-wise, the wrong decision based on the wording of the Code, and the wrong decision based
on the jurisprudence." . . ."Bienenstock said the court's decision not only lacked sense, it didn't give
direction to anyone about how they may proceed."); Shannon P. Duffy, 3rd Circuit Grants En Banc
Review in Cybergenics Case, LEGAL INTELLIGENCER, Nov. 21, 2002 (noting that bankruptcy lawyers "eve-
rywhere are breathing a sigh of relief" after en banc decision); Past Decisions Make Cybergenics Look
Strange, Lawyer Says, BANKR. CT. DEcIsIoNs, Nov. 19, 2002, at 4. See also Marianne B. Culhane, Poking
Holes in Golden Parachutes: Management Pensions at Risk in Bankruptcy, AM. BANKR. INST. J., Dec./Jan.
2004, at 6 (referring readers to "lively comments" on Cybergenics on the American Bankruptcy Institute
website); Robert J. Keach & Michael A. Fagone, When the Committee is Not and When the Committee is
No More, 22 AM. BANKR. INST. J. 34 (Dec./Jan. 2004) (noting "momentary panic" after panel decision,
"order appears restored" by en banc decision). See generally Nancy Hailer, Comment, Cybergenics II: Prece-
dent and Policy versus Plain Meaning, 56 ME. L. REV. 365 (2004).

97See, e.g., Martin J. Bienenstock, Recent Developments Affecting Chapter 11 Cases, 850 PLI/CoMM 7
(Apr. 2003) (arguing that Cybergenics panel decision should be overruled and generally not followed else-
where because, among other reasons, decision violates several rules of statutory construction); Susheel
Kirpalani, The Importance of Being Plain: A Textual Response to Cybergenics 11, 21 AM. BANKR. INST. J. 1
(Nov. 2002); Alan R. Lepene & Sean A. Gordon, The Case for Derivative Standing in Chapter 11: "It's
The Plain Meaning, Stupid," 11 AM. BANKR. INST. L. REV. 313, 316 (2004) ("This article will demon-
strate that by properly following Hartford Underwriters' road map to plain meaning construction of the
Bankruptcy Code, the case for derivative standing in the context of chapter 11 cases is both compelling
and clear.").
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richer appreciation of bankruptcy practice when it interprets or construes the
statute and decides these types of disputes.98 With some similar arguments,
bankruptcy lawyers and professors filed amicus briefs,99 either on their own
behalf,100 or on the behalf of creditors' committees in other cases. 1 1

The end of this story is known to most who will read this Article: The
Court of Appeals for the Third Circuit vacated the panel decision, reheard
the case en banc, and reversed the panel decision.102 The published majority
opinion-the citations, the serious engagement with the arguments of the
amici-is a testament to the impact and persuasive authority of bankruptcy
experts beyond those representing the parties in interest.'0 3 With respect to
the question of pre-Code practice, the en banc Cybergenics majority placed
"great weight" on the 1978 version of Collier on Bankruptcy and consumes
two full columns of the opinion with string citations to this source closely
associated with bankruptcy experts.'0 4 In other words, the bankruptcy ex-

9SSee, e.g., George W. Kuney, Let's Make it Official: Adding an Explicit Pre-Plan Sale Process as an
Alternative Exit from Bankruptcy, 40 Hous. L. REv. 1265, 1292 n.98 (describing Cybergenics as being
decided based on bankruptcy practice rather than explicit statutory authorization). Cf. Leonard P. Gold-
berger, Cybergenics II: Sounds Great, But Will It Work?, AM. BANKR. INST. J., Dec./Jan. 2003, at 30
(noting, after original panel decision, that "Appellate courts have the luxury of making ground-breaking
legal pronouncements without worrying (too much) about how they are actually implemented. This is

especially so in bankruptcy practice, where legal principles must be road-tested in a highly practical, result,
oriented court system"). See generally Douglas G. Baird, The New Face of Chapter 11, 12 AM. BANKR.

INST. L. REv. 69 (2004) ("The courts of appeal and the Supreme Court generate a regular flow of authori-
tative interpretations of the Bankruptcy Code, often focusing on its language, separate from its history or
the practices that have taken deep root in large and small cases over the last 25 years.").

99Official Comm. of Unsecured Creditors of Cybergenics Corp. v. Chinery, 330 F.3d 548, 555 (3d Cir.
2003) ('We have since accepted extensive supplemental briefing, including a number of amicus briefs, and
heard oral argument by the parties and amicus curiae").

"O°See, e.g., En Banc Brief of Amicus Curiae G. Eric Brunstad Jr. in Support of Appellant, Cybergenics

Corp. the Official Comm. of Unsecured Creditors of Cybergenics Corp. v. Chinery, 2002 WL 32137102
(3d Cir. December 16, 2002) (No. 01-3805); Brief of Amici Curiae Law Professors In Support of The
Appeal of The Official Comm. of Unsecured Creditors of Cybergenics Corp., 2002 WL 32137095 (3d
Cir. Dec. 13, 2002) (No. 01-3805). By contrast, Professor Keith Sharfman wrote a brief supporting the
appellees, but using very different arguments. See Brief of Amicus Curiae Keith Sharfman in Support of
the Appellees, Official Comm. of Unsecured Creditors of Cybergenics Corp., 2003 WL 21745357 (3d Cir.
Feb. 6, 2003) (No. 01-3805).

i"'Brief of Amicus Curiae, Official Comm. of Unsecured Creditors of Hayes Lemmerz International,
Inc. and Affiliated Chapter 11 Debtors, in Support of Appellant and Seeking Reversal of the District
Court, Official Comm. of Unsecured Creditors of Cybergenics Corp. v. Chinery, 2002 WL 32137101 (3d
Cir. Dec. 16, 2002) (No. 01-3805); Brief of Amicus Curiae the Official Comm. of Unsecured Creditors of
Safety-Kleen Corp., et al. in Support of Appellant and Reversal, Cybergenics Corp., Official Comm. of
Unsecured Creditors of Cybergenics Corp. v. Chinery, 2002 WL 32137094 (3d Cir. Dec. 13, 2002) (No.
01-3805).

"2Official Comm. of Unsecured Creditors of Cybergenics Corp. v. Chinery, 330 F.3d 548 (3d Cir.
2003) (en banc).

1
0 3ld. at 562-63, 565, 572-73 (quoting and discussing perspectives, usually favorably, of amici Brunstad

or law professors supporting appellant). By contrast, the dissenting opinion does not cite the briefwriters

or rely as heavily on bankruptcy-specific sources. Id. at 580-87 (Fuentes, J., dissenting).
i14Id. at 571 (citing multiple sections and paragraphs of COLLIER ON BANKRUPTCY (14th Ed. 1978),
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perts of today and of twenty-five years ago were integral to determining that
the creditors' committee had the right to bring avoidance actions notwith-
standing certain Code language. Even if some disagree with the rationale of
the en banc majority opinion,105 this opinion is a testament to the role of
bankruptcy experts in shaping the system.

C. STATE LEGISLATURES

Bankruptcy relies heavily on non-bankruptcy state law.106 Thus, even if
one is excluded from working with Congress, she may affect bankruptcy out-
comes, and transactions for which bankruptcy law is a backdrop, by seeking
state law changes or clarifications, particularly through statutory means.

For example, Revised Article 9 affects bankruptcy outcomes regarding
the treatment, priority, and protection of secured creditors.10 7 In addition,
while parties have so far failed in their competing attempts to define asset
securitization in the federal law,108 some state legislatures have defined asset
securitization in ways intended to apply in bankruptcy1 09 Furthermore,

noting that "Collier's view is persuasive on such matters, for the Supreme Court has itself cited to it as
evidence" that a particular practice was "widely accepted" under the Bankruptcy Act and emphasizing the
importance of "Collier's sense of the law").

°'For example, one amicus argued in favor of appellees. See Brief of Amicus Curiae Keith Sharfman in
Support of the Appellees, Official Comm. of Unsecured Creditors of Cybergenics Corp. v. Chinery, 2003
WL 21745357 (3d Cir. Feb. 6, 2003) (No. 01-3805). The court of appeals engaged in the arguments made
in Professor Sharfman's brief, but, in the end, mostly disagreed. See Official Comm. of Unsecured Credi-
tors of Cybergenics Corp. v. Chinery, 330 F.3d 548, 564, 565,571, 574, 575, 576 (3d Cir. 2003).

106See generally In re Earley, 305 B.R. 837 (Bankr. N.D. I11. 2004) (using Illinois state law to determine
proper characterization of garnishing creditor in Chapter 13); Thomas E. Plank, Bankruptcy and Federal-
ism, 71 FORDHAM L. REV. 1063 (2002); Raleigh v. I11. Dep't of Revenue, 530 U.S. 15 (2000).

iO7See, e.g., Richard L. Barnes, UCC Article Nine Revised: Priorities, Preferences, and Liens Effective
Only in Bankruptcy, 82 NEB. L. REV. 607 (2004); Karen Gross, A Response to J.J. White's Death and
Resurrection of Secured Credit: Finding Some Trees But Missing the Forest, 12 AM. BANKR. INST. L. REV.

203, 216 (2004) (noting role of changes in Article 9 in enhancing secured creditor power in bankruptcy);
Steven L. Harris & Charles W. Mooney Jr., Revised Article 9 Meets the Bankruptcy Code: Policy and
Impact, 9 Am. BANKR. INST. L. REV. 85 (2001); Edward J. Janger, The Reliance Interest in Insolvency Law:
A Reply to Harris and Mooney, 25 CARDOZO L. REv. 1895 (2004); Margit Livingston, Survey of Cases
Decided under Revised Article 9: There's Not Much New Under the Sun, 2 DEPAUL Bus. & COM. LJ. 47,
48 (2003) ("many of the revisions seemed geared toward allowing secured creditors an easier time in
bankruptcy"); G. Ray Warner, The Anti-Bankruptcy Act: Revising Article 9 and Bankruptcy, 9 AM.
BANKR. INST. L. REv. 3 (2001).

i"'Compare Employee Abuse Prevention Act of 2002, H.R. 5221, 107th Cong. § 102 ("Durbin-Dela-
hunt") (authorizing court recharacterization of transactions) with Bankruptcy Reform Act of 2001, S. 420,
107th Cong. § 912 (2001); H.R. 333, 107th Cong. § 912 (2001) (insulating transactions from recharacter-
ization). See generally Edward J. Janger, Muddy Rules for Securitizations, 7 FORDHAM J. CORP. & FIN. L.
301 (2002).

1°9See, e.g., STEPHEN L. SCHWARCZ, BRUCE A. MARKELL & LiSSA L. BROOME, SECURITIZATION,

STRUCTURED FINANCE, AND CAPITAL MARKETS 76 (2004) (discussing state law efforts to preempt
Bankruptcy Code). See, e.g., DEL. CODE ANN. tit. 6, § 2703A (2004); Ronald J. Mann, The Rise of State
Bankruptcy-Directed Legislation, 25 CARDOZO L. REv. 1805 (2004); Edward J. Janger, The Death of Se-
cured Lending, 25 CARDOZO L. REv. 1759 (2004). See also OHIo REv. CODE ANN. § 1109.75 (2004);
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state statutes characterizing consumer rent-to-own arrangements essentially
require full payment by Chapter 13 filers who wish to retain the property.110

To be sure, lobbying state legislatures is not easy. The examples men-
tioned above involved highly coordinated and probably well-funded ef-
forts. 11' Preemption concerns are omnipresent.' 12 Nonetheless, state law is a
potent additive to bankruptcy and inherently is part of bankruptcy reform.
Even if federal legislation remains the ideal, a state statute can be an impor-
tant first step; members of Congress may perceive a state law as a model for
federal legislation." 13

D. THE NEWS MEDIA

For those who are unconvinced that the system can grow and develop
regardless of Congressional action or inaction, this section discusses a way to
be involved indirectly with the federal legislative process: experts may be
able to affect perceptions of a legal system and policy developments through
interactions with the news media. The media help set the policy agenda and
frame debates in ways that mobilize public opinion and lead to particular
types of solutions. 1 4 To the extent news reporters -co-produce" policy," 5

S.D. CODIFIED LAWS § 54-1-10(3) (2003); TEX. Bus. & COM. CODE ANN. § 9.109(e) (2004) ("For all
purposes, in the absence of fraud or intentional misrepresentation, the parties' characterization of a transac-
tion as a sale of such assets shall be conclusive that the transaction is a sale and is not a secured transaction
and that title, legal and equitable, has passed to the party characterized as the purchaser of those assets
regardless of whether the secured party has any recourse against the debtor, whether the debtor is entitled
to any surplus, or any other term of the parties' agreement."); VA. CODE ANN. § 6.1-473 (2004). See
generally Jeffrey M. Carbino & William H. Schorling, Delaware's Asset-Backed Securities Facilitation Act:
Will the Act Prevent the Recharacterization of a Sale of Receivables in a Seller's Bankruptcy?, 6 DEL. L.
REV. 367 (2003).

"'°See, e.g., MICH. COMP. LAWS § 445.952 (2004); OHIO REV. CODE. ANN. § 1351.01 (2004); VA.

CODE ANN. § 59.1-207.18 (2004). See generally Barkley Clark et al., "Rent-to-Own" Agreements in Bank-
ruptcy: Sales or Leases?, 2 AM. BANKR. INST. L. REV. 115, 118 (1994) (reporting that thirty-six states have
adopted legislation regulating rental-purchase agreements, and that most courts honor state court defini-
tions of these agreements). But see THE NATIONAL BANKRUPTCY CONFERENCE'S CODE REVIEW PRO,
JECT 164 (1997) (noting that most bankruptcy courts have treated transactions as installment sales, and
advocating Bankruptcy Code amendment to trump state law characterizations).

11.On the other hand, some types of state legislative efforts can be quite effective without a nationally
coordinated effort. For example, the bar association of a single state may develop proposed changes to
state exemption statutes.

ii'See, e.g., Ronald J. Mann, The Rise of State Bankruptcy-Directed Legislation, 25 CARDOZO L. REV.
1805 (2004). For preemption problems in the closely related area of banking, see, e.g., Robert C. Eager &
C.F. Muckenfuss, III, Federal Preemption and the Challenge to Maintain Balance in the Dual Banking
System, 8 N.C. BANKING INST. 21 (2004).

ii'See, e.g., Center For Responsible Lending Policy Brief No. 6, Miller, Watt, and Others Sponsor Anti-
Predatory Lending Legislation Based on Landmark North Carolina Solution (Mar. 2004) (explaining that
"H.R. 3974 draws on North Carolina's landmark 1999 law").

14
See generally KATHLEEN HALL JAMIESON & PAUL WALDMAN, THE PRESS EFFECT: POLITICIANS,

JOURNALISTS, AND THE STORIES THAT SHAPE THE POLITICAL WORLD 122 (2003); Everett M. Rogers et
al., A Paradigmatic History of Agenda-Setting Research, in Do THE MEDIA GOVERN? (Shanto Iyengar &
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experts may wish to attempt co-producing news reporting.
Just as they did not set Congress's agenda, bankruptcy experts did not

substantially participate in the framing of media reporting on bankruptcy in
the mid-to-late 1990s.116 Some bankruptcy experts (particularly Elizabeth

Richard Reeves, eds., 1997); MICHAEL SCHUDSON, THE SOCIOLOGY OF NEWS 35 (2003); Deborah A.
Stone, Causal Stories and the Formation of Policy Agendas, 104 POL. Sci. Q. 281 (1989).

1
5 See, e.g., TIMOTHY E. CooK, GOVERNING WITH THE NEWS 3, 10-13 (1998) (political actors and

journalists 'interact in constant but implicit series of negotiations over who controls agenda"); STEPHEN

HESS, LIVE FROM CAPITOL HILL: STUDIES OF CONGRESS AND THE MEDIA (1991); M. ETHAN KATSH,

LAW IN A DIGITAL WORLD 9 (1995) (law and media 'intimately linked institutions"); SIDNEY KRAUS &
DENNIS DAVIS, THE EFFECTS OF MASS COMMUNICATION ON POLITICAL BEHAVIOR (1976) (centrality
of media to policymaking, particularly since rise of television imagery); MICHAEL SCHUDSON, THE SOCIOL-

OGY OF NEWS 21 (2003) (politicians as parajournalists); Achilles Skordas, Hegemonic Custom?, in UNITED
STATES HEGEMONY AND THE FOUNDATIONS OF INTERNATIONAL LAW (Michael Byers & George Nolte,

eds. 2003) (media as source of public conscience, playing role in policymaking); Frank R. Baumgartner et
al., Media Attention and Congressional Agendas, in Do THE MEDIA GOVERN? POLITICIANS, VOTERS,

AND REPORTERS IN AMERICA 350 (Shanto Iyengar & Richard Reeves, eds., 1997) ("[slometimes one leads

and sometimes the other, and often both are following actions of some third party"); Robert H. Giles, The

Media and Government Regulation in the Great Tradition of Muckraking, 11 K~AN. J.L. PuB. POL'Y 567,

570 (2002) ("news plays a formative role in the development of policy, of legislation, of regulations, of
reform and in the overlay of politics that is so characteristic of our contemporary democracy"); Jan Ellen

Rein, Misinformation and Self-Deception in Recent Long-Term Care Policy Trends, 12 J.L. & POL. 195,
234 (1996) ("profound effect on policy decisions at every level of government"); Lucy A. Williams, Race,

Rat Bites, and Unfit Mothers: How Media Discourse Informs Welfare Legislation Debate, 22 FORDHAM
URB. LJ. 1159, 1174 (1995) (media imaging affecting poverty and welfare legislation).

"'Individual bankruptcy experts did not get cited with particular regularity or consistency in the

national press. Focusing only on law professors in the New York Times, Washington Post, and Wall

Street Journal between September 1, 1997 and August 30, 2001, for example, fewer than ten academics
other than Elizabeth Warren were cited at all, and even then, they were cited only one to three times.
The late Professor Lawrence King was cited shortly before his death, in clear opposition to the bill, in the
New York Times. Peter T. Kilborn, Mired in Debt and Seeking a Path Out, N.Y. TIMES, April 1, 2001,
§ 1, at 1 (most filers have job problems of no fault of their own or something else that "throws their lives
out of kilter"); Philip Shenon, How Bill in Senate Would Add Hurdles to Erasing of Debt, N.Y. TIMES,

March 14, 2001, at Al ('I fear this will end up creating an underground economy .... In my 40 years of
dealing with Congress on bankruptcy legislation, this is the worst I've ever seen .... It's the kind of bill
that makes you want to point your fingers at individual congressmen and say, 'Shame on you.'"). Professor
Todd Zywicki was cited favoring the legislation. Riva D. Atlas, Bankruptcy Bill Tightens Rules For

Businesses, N.Y. TIMES, March 16, 2001, at CI (defending absolute limit on time for assumption of non-
residential lease); Peter T. Kilborn, Mired in Debt and Seeking a Path Out, N.Y. TIMES, April 1, 2001, at
§ 1, at 1 (most filers are legitimate but "there are large numbers who are not legitimate users. The bill
eliminates the forms of abuse that are out there."); Philip Shenon, How Bill in Senate Would Add Hurdles

to Erasing of Debt, N.Y. TIMES, March 14, 2001, at Al ("no good reason why a schoolteacher earning

$30,000 a year should have to pay more for a mortgage or more for a new couch because some guy making
$100,000 a year finds it inconvenient to pay his debts"). Professors David Skeel and Jay Lawrence West-

brook were cited in connection with their books, although one of Skeel's citations is borderline critical of
the bill. David Frum, What Happens When the Money Runs Out, WALL ST. J., August 24, 2000, at A20
(reviewing the THE FRAGILE MIDDLE CLASS co-authored by Westbrook); Robert Samuelson, Bad Timing

on the Bankruptcy Bill, WASH. POST, March 14, 2001, at A25 (citing Skeel for history of Chapters 7 and

13); David Wessel, The Muddled Course of Bankruptcy Law, WALL ST. J., February 22, 2001, at Al
(legislation discourages filings by raising cost). Then Professor, now Judge Bruce Markell was cited twice:

once about creditor practices and once about proponents' motivation for the bill. Caroline E. Mayer,

Night of the Living Debt; Discharged Bills Come Back-Often Illegally-to Haunt Bankruptcy Filers,
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Warren) eventually helped the media frame bankruptcy as a story of industry
power and influence, as a story of loopholes for the rich, and as a women's
and children's issue. 117 As reporters and editorial pages spoke more critically
about bankruptcy through the lens of these universal themes, 1is the bill sput-
tered and stalled on several occasions. The omnibus bill did not become
much better, but it also did not become law. I cannot prove causation, but
close study of the reporting and legislative activities suggests interaction con-
sistent with the media-related literature. An affirmative and earlier media
strategy-before an omnibus bill was even introduced -could have made an
even greater impact on Congressional receptiveness and enthusiasm.

WASH. POST, September 13, 1998, at H1 ('pretty clear what's going on. It's harassment, if you want one
word for it."); Katherine Q. Seelye, House to Vote Today on Legislation for Bankruptcy Overhaul, N.Y.
TIMES, June 10, 1998, at A18 ("They make money on being able to target those people who incur debt
and can barely pay it off."). Professor Karen Gross spoke about creditor practices. Caroline E. Mayer,
Night of the Living Debt; Discharged Bills Come Back-Often Illegally-to Haunt Bankruptcy Filers,
WASH. PosT, September 13, 1998, at Hi. Professor Gene Marsh was cited about the rising filings in his
state. Karen Lundegaard, Debt-Laden Alabamians Find Bankruptcy a Refuge, WALL ST. J., December 17,
1998, at S1. Kenneth Klee was cited reacting to a letter sent by an advocate of the legislation. Jacob M.
Schlesinger, Card Games: As Bankruptcies Surge, Creditors Lobby Hard To Get Tougher Laws, WALL ST.
J., June 17, 1998, at Al. Professor Lynn LoPucki commented on Chapter lI's effects on parties without
standing. Jess Bravin, Judges' Actions Have Wide Reach With Bankruptcy, WALL ST. J., August 24, 2001,
at Bi.

"'Melissa B. Jacoby, Negotiating Bankruptcy Legislation through the News Media, 42 Hous. L. REv.
(forthcoming 2004).

"SFor example, the New York Times and Washington Post ultimately had harsh words for the omni,
bus bankruptcy bill. A Business Dictated Bankruptcy Law, N.Y. TIMES, March 16, 2001, at A18; A Gift
for the Credit Card Industry, N.Y. TIMES, May 5, 2000, at A22; A Retreat in the Senate, WASH. POST,
Jan. 27, 2000, at A26; An Unfair Bankruptcy Bill, N.Y. TIMES, December 13, 2000, at A34; Bad Bank-
ruptcy Legislation, N.Y. TIMES, October 10, 1998, at A14; Bad Ideas on Bankruptcy, WASH. PosT, Feb. 18,
2000, at A22; Bankrupt Bipartisanship, WASH. POST, December 15, 2000, at A40; Loopholes for Million.
aires, WASH. POST, July 16, 2001, at A14; Protecting Rich Bankrupts, N.Y. TIMES, August 13, 1999, at
A20; Reform Choice for Mr. Bush, WASH. POST, February 19, 2001, at A32; The Rich Win, WASH. POST,
June 9, 2000, at A32. The Los Angeles Times editorial page's views on bankruptcy evolved. Compare
Bankruptcy: Best Reform is a Stiff Dose of Discipline, L.A. TIMES, Oct. 27, 1997, at B4 ("The ninemember
congressional commission was supposed to come up with recommendations to revise federal bankruptcy
law and close loopholes that critics say favor debtors. However, many debtors would come out ahead if
Congress were to adopt certain recommendations among the 170 that the panel has offered. As it is,
bankruptcy filings continue to go up, and the majority of those filing simply walk away from their debts.")
with Bankruptcy Non-Reform, L.A. TIMES, June 8, 1998, at B4 ("The credit card industry has hijacked
efforts to reform bankruptcy laws. The House and Senate bills headed for floor votes are clothed cleverly
in the rhetoric of reform, and change is certainly needed. But in reality they would significantly weaken
protections for truly needy debtors and leave unchanged gaping loopholes in the law that savvy-and
typically wealthy-filers use to put up the shield of bankruptcy to thwart creditors and lawsuits.") and
Unjust Bankruptcy Reform, L.A. TIMES, April 26, 2000, at B8 (Congress "ended up with a creditors' bill of
rights that is unsympathetic and unjust to most debtors.").
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CONCLUSION

Some judges tell us that "the Code is the law."" 9 Bankruptcy experts
tend to internalize that message and then conceptualize system improvements
in terms of Bankruptcy Code amendment. Many statutory changes were
suggested to or discussed with the National Bankruptcy Review Commission
via more than 2300 written submissions and 600 in-person contributions,120

and much of the 1028 page majority report discussed proposed statutory
amendments.' 2 ' Law professors and others regularly write articles proposing
Code amendments as the answer.122 The National Bankruptcy Conference
developed two lengthy reports recommending Code revisions. 23 It is not
surprising that one would shudder at the thought of being excluded from
Congressional deliberations.

Much is at stake in a discussion about the direction of the bankruptcy
system. The bankruptcy system affects many millions of individuals, families,
firms, and communities. 24 The system intersects with a staggering range of
substantive issues: the bankruptcy system encounters families being sued for

119Official Comm. of Unsecured Creditors of Cybergenics Corp. v. Chinery, 330 F.3d 548, 585 (3d

Cir. 2003) (Fuentes, J., dissenting) (emphasis added).
120See REPORT OF THE NATIONAL BANKRUPTCY REVIEW COMMISSION 64-74 (1997).
1 'See REPORT OF THE NATIONAL BANKRUPTCY REVIEW COMMISSION (1997).

12 2
8ee generally Lawrence Ponoroff, The Dubious Role of Precedent in the Quest for First Principles in

the Reform of the Bankruptcy Code: Some Lessons from the Civil Law and Realist Traditions, 74 AM.
BANKR. LJ. 173, 209 (2000) ('And those of us who comment on the bankruptcy system are not free from
blame either. We dribble out an endless series of articles saying this particular case or that is wrong and
call for an instant legislative fix."). The American Bankruptcy Law Journal itself dedicated many volumes
to criticisms and proposals. See, e.g., Symposium, Letters to the Commission, 69 AM. BANKR. LJ.431
(1995); Symposium, Reforming Consumer Bankruptcy Law; Four Proposals, 71 AM. BANKR. L.J. 431
(1997).

12'THE NATIONAL BANKRUPTCY CONFERENCE'S CODE REVIEW PROJECT, REFORMING THE BANK-

RUPTCY CODE (May 1, 1994); THE NATIONAL BANKRUPTCY CONFERENCE'S CODE REVIEW PROJECT,

REFORMING THE BANKRUPTCY CODE (Rev'd May 1, 1997).
1

4See, e.g., REPORT OF THE NATIONAL BANKRUPTCY REVIEW COMMISSION 722 (1997) ("The pre-

sent bankruptcy system comes into contact with more individuals and entities and handles more money
than the rest of the federal court system combined."); Charles Jordan Tabb, The History of the Bankruptcy
Laws in the United States, 3 AM. BANKR. INST. L. REV. 5 (1995) ("No corner of our society seems immune
from the ubiquitous reach of bankruptcy. It touches mass tort victims, mega corporations, mom-and-pop
businesses, (supposedly) wealthy California counties, fraudulent schemers, polluters, unfortunate individu-
als-the list is endless."); Elizabeth Warren, The New Economics of the American Family, 12 AM. BANKR.

INST. L. REV. 1, 40 (2004). Even the 2004 Democratic National Platform acknowledges bankruptcy's
national relevance. 2004 Democratic National Platform Committee Report, 22 (2004) (noting that one of
seven middle class families may be bankrupt by the end of the decade). This mention of bankruptcy does
not include any mention of Democrats'- particularly New Democrat or "Blue Dogs"-support for the
omnibus bill. See Press Release, New Democrat Coalition, New Democrats Provide Key Support for
Bankruptcy Reform (March 1, 2001), available at http://www.ndol.org/print.cfm?contentid=31 11; Press
Release, New Democrat Coalition, New Democrat Leaders Criticize Republicans for Ignominious Defeat
of Critical Economic Legislation (Nov. 14, 2002), available at http://www.ndol.org/print.cfm?contentid=
25108 (criticizing "group of right-wing, conservative Republicans" for preventing bankruptcy bill from
passing due to abortion issue).
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medical debts,125 an Archdiocese defending against sexual abuse allega-
tions, 1 26 major manufacturers of products that allegedly have caused wide-
spread harm, 127 and small businesses fighting with the IRS, 128 all while the
debtors have responsibilities to a wider range of claim or interest holders.
Bankruptcy offers a collective approach to working through these and other
problems. 

129

This system is too vast and too significant to be left in the hands of any
one group, including bankruptcy experts. But believing that bankruptcy ex-
perts can be shut out of reform not only is counterproductive, but impossible.
Bankruptcy experts know the system is not perfect, and do not speak with
one voice regarding its ideal direction. But even if they did, they know that
no version of the Code would capture it .130 The Bankruptcy Code's birthday
should be celebrated with the recognition that the Code's role in this vast
and complex system is important but not all-encompassing. Twenty-five
years from now, even if the Bankruptcy Code is largely the same, the bank-
ruptcy system will have been remade again.

2 'See generally Hearing on a Review of Hospital Billing and Collection Practices Before the House
Comm. on Energy and Commerce Subcommittee on Oversight and Investigations, 108th Cong. (2004) (state-
ment of Melissa B. Jacoby).

126See, e.g., Laurie Goodstein, Oregon Archdiocese Files for Bankruptcy Protection, N.Y. TIMES, July 7,
2004, at A12.

127See, e.g., S. Elizabeth Gibson, A Response to Professor Resnick: Will This Vehicle Pass Inspection?,
148 U. PA. L. REv. 2095 (2000); Alan N. Resnick, Bankruptcy as a Vehicle for Resolving Enterprise-
Threatening Mass Tort Liability, 148 U. PA. L. REV. 2045 (2000).

128See, e.g., Elizabeth Warren & Jay Lawrence Westbrook, Financial Characteristics of Businesses in
Bankruptcy, 73 AM. BANKR. L.J. 499, 559 (1999) (reporting that one in five business bankruptcy filers in
their sample identified problem with taxing authority, and nearly one in five also identified problem with
specific creditor as reason for filing).

is9See, e.g., Stanley D. Longhofer & Stephen R. Peters, Protection for Whom? Creditor Conflict and
Bankruptcy, 6 AM. L. & ECON. REV. 249 (2004).

isOSee, e.g., Official Comm. of Unsecured Creditors of Cybergenics Corp. v. Chinery, 330 F.3d 548,
567-68 (3d Cir. 2003) ('We believe that the missing link is supplied by bankruptcy courts' equitable
power to craft flexible remedies in situations where the Code's causes of action fail to achieve their
intended purpose .... It is in precisely this situation that bankruptcy courts' equitable powers are most
valuable, for the courts are able to craft flexible remedies that, while not expressly authorized by the Code,
effect the result the Code was designed to obtain.").

2004)
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First Day Motion Guidelines (Eff. June 1, 2019) 
 

 1. Where a Debtor-in-Possession or a Trustee requires relief upon or 

shortly after the filing of a petition for relief under Chapter 11, it may file motions 

seeking such relief on an expedited basis (the “First Day Motions”).  First Day 

Motions may include, but are not limited to, requests to:  maintain existing banking 

accounts and cash management systems; maintain and set adequate assurance for 

utility companies; honor customer deposits and obligations; pay pre-petition debts 

to service and product providers (i.e., critical vendors); pay prepetition payroll; and 

use cash collateral.  The Debtor-in-Possession or Trustee must support all First 

Day Motions with admissible evidence and must otherwise comply with B.L.R. 

9013-1.  An omnibus declaration in support of the First Day Motions is acceptable, 

so long as the declarant is competent to attest to all relevant facts.  See B.L.R. 

9013-1(d)(2).   

 2. If the Debtor-in-Possession or Trustee would like the court to convene 

a hearing on its First Day Motions on the date that its files its petition for relief, 

counsel for the Debtor-in-Possession or Trustee must, once the petition has been 

filed, contact the chambers of the assigned judge to schedule a hearing on the First 

Day Motions.  If the First Day Motions will not be heard until after the petition 

date, counsel for the Debtor-in-Possession or Trustee must, as soon as practicable 

after the filing of the petition, contact the chambers of the assigned judge to advise 
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of the coming First Day Motions, and to obtain a hearing date and time.  Counsel 

shall also inquire whether the assigned judge wants chambers copies of the First 

Day Motions.  Counsel for the Debtor-in-Possession or Trustee also must notify 

the assigned judge’s law clerk(s) and the United States Trustee of the First Day 

Motions by email or by telephone. 

3. Should the assigned judge want chambers copies of the First Day 

Motions, counsel for the Debtor-in-Possession or Trustee must deliver a complete 

set of chambers copies to the assigned judge’s chambers on the day the First Day 

Motions are filed.  Chambers copies shall be delivered in 3-ring binders not to 

exceed 2”.  Each pleading and each exhibit in each binder must be included in an 

index inserted as the first page in each binder and must be clearly marked with 

tabs.   

 4. The court encourages counsel for the Debtor-in-Possession or Trustee 

to make the court aware in advance of any new case that will require significant 

court involvement at its outset including, but not limited to, adjudication of First 

Day Motions. 

 5. First Day Motions requesting authority to use cash collateral and/or 

approval of post-petition financing shall comply with Rules 4001 (b), (c) and (d) of 

the Federal Rules of Bankruptcy Procedure.  Counsel also must comply with the 

court’s Guidelines for Cash Collateral and Financing Stipulations.   
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First Day Motion Guidelines (Bankr. N.D. Cal.) – Eff. June 1, 2019 

6. Any relief granted at the initial hearing on any First Day Motions is 

preliminary and subject to further order at subsequent hearing(s). 

7. If an interested party wishes to appear by telephone at the hearing(s) 

on the First Day Motions, that party must comply with the court’s Policy and 

Procedure for Appearances by Telephone, which is available on the court’s 

website.   

8. Attorneys who are not admitted to practice in the Northern District of 

California must comply with Civil L.R. 11-3 (incorporated by B.L.R. 1001-2(a)).  

Pro hac vice admission should be sought as soon as practicable, but is not required 

prior to the initial hearing on First Day Motions.   

9. Any order submitted after hearing on a First Day Motion must be 

accompanied by a service list that complies with B.L.R. 9022-1(a).  

10. Any party affected by a First Day Order or any party in interest may 

file a motion to modify any First Day Order under these Guidelines, except an 

order entered pursuant to 11 U.S.C. §§ 363 and 364 applicable to the use of cash 

collateral and/or court approval of post-petition financing.  The motion must be 

filed not less than twenty-one days after entry of the First Day Order on the ECF 

docket.  In any contested hearing on such a motion, the Debtor has the burden of 

proof on the propriety of the relevant First Day Order. 
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Guidelines for Early Disposition of Assets in Chapter
11 Cases, Pre-Packaged Plans, The Sale of
Substantially All Assets Under § 363

Guidelines for Early Disposition of Assets in Chapter 11 Cases, Pre-Packaged Plans, The Sale of
Substantially All Assets Under §

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF CALIFORNIA

San Jose Division

GUIDELINES FOR EARLY DISPOSITION OF ASSETS IN CHAPTER 11 CASES

PRE-PACKAGED PLANS

THE SALE OF SUBSTANTIALLY ALL ASSETS UNDER § 363

The following guidelines are promulgated as a result of the increasing use of pre-packaged plans or
§363 sales to dispose of substantially all assets of a Chapter 11 debtor shortly after the filing of the
petition. The court will consider all requests to modify the guidelines to fit the circumstances of a
particular case.

PRE-PACKAGED PLANS

1. Declaration of Counsel for Debtor-In-Possession -- In connection with any request for the
special setting of a hearing to approve a disclosure statement or a combined hearing to
approve a disclosure statement and confirm a plan, in addition to any other required papers,
counsel for the debtor-in-possession should submit a declaration covering the following
points:

a. Retention of counsel. The date counsel was retained by the debtor, the
approximate number of hours of professional time expended pre-petition,
compensation paid to counsel pre-petition including source of payment and the
approximate amount of accrued but unpaid compensation.

b. Communications with creditors. A description of any written communications of
the debtor with creditors during the pre-petition reorganization process. Copies of
letters should be attached. If letters contain confidential information, they need
not be attached but the court may require in-camera inspection.

c. Communications with shareholders or partners. A description of any written
communications with shareholders or partners of a partnership during the pre-
petition reorganization process. Copies of letters should be attached. If letters
contain confidential information, they need not be attached but the court may
require in-camera inspection.

d. Creditors' Committee. If a Creditors' Committee existed pre-petition, indicate the
date and manner in which the committee was formed.
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e. Counsel for Committee. If the pre-petition Creditors' Committee retained counsel,
indicate the date counsel was engaged and the selection process.

f. Position of United States Trustee. It is expected that the United States Trustee will
be consulted prior to, or simultaneously with, the filing. Set forth the position of
the United States Trustee regarding the request for a special setting, if known.

2. Declaration of Counsel for Creditors' Committee -- Where counsel has represented a pre-
petition Creditors' Committee and anticipates representing the Official Creditors' Committee
when appointed, counsel should submit a declaration covering the following points:

a. Retention of counsel. The date counsel was retained by the Committee, the
approximate number of hours of professional time expended pre-petition,
compensation paid to counsel pre-petition including source of payment and the
approximate amount of accrued but unpaid compensation.

b. Investigation of Committee and Counsel. A description of the scope and results of
any investigation into the debtor's affairs conducted by the Committee and/or its
counsel.

c. Communication with creditors. A description of any written communications of
the Committee or its counsel with creditors during the pre-petition reorganization
process. Copies should be attached. If letters contain confidential information,
they need not be attached but the court may require in-camera inspection.

d. Involvement in formulation of plan and disclosure statement. A description of the
Committee's and counsel's involvement in the formulation of the plan and
disclosure statement.

THE SALE OF SUBSTANTIALLY ALL ASSETS UNDER § 363 WITHIN 60 DAYS OF THE FILING
OF THE PETITION

3. Declaration of Counsel for Debtor-In-Possession -- In connection with any hearing to approve
the sale of substantially all assets within 60 days of the filing of the petition, the request for
the special setting of a hearing or the sale motion itself when regularly noticed, should be
supported by a separate declaration by counsel for the debtor-in-possession covering the
following points:

a. Retention of counsel. Same as ¶ 1.a. above.
b. Communications with creditors. Same as ¶ 1.b. above.
c. Communications with shareholders or partners. Same as ¶ 1.c. above.
d. Creditors' Committee. Same as ¶ 1.d. above.
e. Counsel for Committee. Same as ¶ 1.e. above.

f. Sale Contingencies. Statement of all contingencies to the sale agreement together
with a copy of the agreement.

g. Creditor Contact List. If no committee has been formed, a list of contact persons
together with fax and phone numbers for each of the largest 20 unsecured
creditors.

h. Administrative Debts. Assuming the sale is approved, an estimate of
administrative debts to be incurred prior to closing and the source of payment for
such debts.
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i. Proceeds of sale. An estimate of the gross proceeds anticipated from the sale
together with an estimate of the net proceeds coming to the estate with an
explanation of the items making up the difference.

j. Debt Structure of debtor. A brief description of the debtor's debt structure
including the amount of the debtor's secured debt, priority claims and general
unsecured claims.

k. Disposition of Proceeds. A statement setting forth, to the best of declarant's
knowledge, the likely distribution of proceeds to secured claimants, administrative
claimants, priority claimants and general unsecured creditors.

4. Declaration of Responsible Individual for Debtor-In-Possession -- Counsel's declaration
referred to in ¶ 3 above should be accompanied by a declaration from the responsible
individual covering the following matters:

a. Alternatives to Sale. A description of the efforts, if any, to pursue other alternatives
such as financing, capital infusion, etc., including the period of time involved and
the results achieved.

b. Marketing of Assets. A description of the manner in which the assets were
marketed for sale including the period of time involved and the results achieved.

c. Decision to Sell. The date on which the debtor accepted the offer to purchase the
assets.

d. Asset Valuation. Disclosure of the debtor's prior valuations, within the last year, of
the assets to be sold, if any. (i.e., book value, appraisals, financial statements, etc.)

e. Relationship of Buyer. A statement identifying the buyer and setting forth, to the
best of declarant's knowledge, all of the buyer's (including its officers, directors
and shareholders) connections with the debtor, creditors, any other party in
interest, their respective attorneys, accountants, the United States Trustee or any
person employed in the office of the United States Trustee.

f. Post Sale Relationship with Debtor. A statement setting forth, to the best of
declarant's knowledge, any relationship or connection the debtor (including its
officers, directors, shareholders, and employees) will have with the buyer after the
consummation of the sale, assuming it is approved.

g. Relationship with Secured Creditors. If the sale involves the payment of all or a
portion of secured debt(s), a statement of all connections between debtor's
officers, directors, employees or other insiders and each secured creditor involved
(for example, release of insider's guaranty).

h. Insider Compensation. Disclosure of current compensation received by officers,
directors, key employees or other insiders pending approval of the sale.

5. Declaration of Counsel for Creditors' Committee -- Where counsel has represented a pre-
petition Creditors' Committee and anticipates representing the Official Creditors' Committee
when appointed, counsel should submit a declaration covering the following points:

a. Retention of counsel. Same as ¶ 2.a. above.
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b. Investigation of Committee and Counsel. Same as ¶ 2.b. above.

c. Communication with creditors. Same as ¶ 2.c. above.

d. Involvement in sale. A description of the Committee's and counsel's involvement
in the negotiation of the sale.

6. Hearing and Notice Regarding Sale -- Unless the court orders otherwise, all sales governed by
these guidelines, including auctions or the presentation of competing bids, will occur at the
hearing before the court.

The notice sent to creditors and other parties in interest regarding the sale should
contain the information required by ¶¶ 3. h - k and 4. a - g above, in addition to any
other matters normally set forth in a notice of sale.

7. Proposed Order Approving Sale -- A proposed order approving the sale should be provided to
chambers 24 hours prior to the hearing.

8. Good Faith Finding -- There must be an evidentiary basis for a finding of good faith under §
363(m). Evidence can be presented in the form of a declaration from the prospective
purchaser.

9. Competing Bids -- Unless the court orders otherwise, competing bids can be presented at the
time of the hearing.

10. Financial Ability to Close -- Unless the court orders otherwise, any competing bidder must be
prepared to demonstrate to the satisfaction of the court its ability to consummate the
transaction if it is the successful bidder.

11. Overbids -- Unless the court orders otherwise, each overbid must be at least 5% more than the
amount of the original offer. The amount of the original offer is determined without regard to
any commission or payment to a broker or agent.

12. Damages Payable to Prospective Purchaser -- Whether denominated liquidated damages,
breakup fee, topping fee or other designation, no damages of any kind are payable to a
prospective purchaser or its agents absent approval of the court.

If a provision for damages is contained in the original purchase agreement, and the
parties intend to seek court approval for the provision separately, the provision should
provide that it can be approved separately from the agreement itself.

A request for the approval of a damage provision shall be supported by, in addition to
any other required papers, a declaration from counsel for the debtor-in-possession
setting forth the precise conditions under which damages would be payable and the
factual basis on which the seller determined the provision was reasonable. Counsel for
the proposed buyer may, but is not required to, submit a similar declaration.
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PROCEDURES FOR COMPLEX CASES  
IN THE SOUTHERN DISTRICT OF TEXAS 

(Effective August 1, 2021) 

Pursuant to BANKR. LOC. R. 1075-1, these procedures apply to the administration of 
complex chapter 11 and 15 cases (a “Complex Case”). A Complex Case is a case or group of 
affiliated cases in which (i) the total liabilities of the debtors1 and their non-filing affiliates exceed 
$10 million; (ii) there are more than 50 parties-in-interest; or (iii) any claims against or interests 
in the debtors are publicly traded. A Complex Case includes a case that meets the foregoing criteria 
and is initiated by the filing of an involuntary petition under 11 U.S.C. § 303. 

If the debtors and their non-filing affiliates have less than $200 million in liabilities, the 
debtors may elect the Complex Case designation.  For cases where the debtors and their non-filing 
affiliates have $200 million or more in liabilities, the Complex Case designation is mandatory. 

The Texas Procedures for Complex Chapter 11 cases do not apply in a Complex Chapter 
11 Case.  The Bankruptcy Local Rules shall apply unless they conflict with these procedures.  

A. FIRST-DAY HEARINGS AND COMPLEX CASE DESIGNATION 

1. Albert Alonzo, case manager for Chief Judge David R. Jones, is designated as the 
initial point of contact for all pre-filing matters for anticipated Complex Cases. Mr. Alonzo may 
be contacted at (713) 250-5467 (office), (832) 993-7656 (mobile), or by electronic mail at 
Albert_Alonzo@txs.uscourts.gov.  Counsel for proposed debtors in a Complex Case should 
contact Mr. Alonzo as early as possible prior to filing a Complex Case to obtain a setting for first-
day hearings. Mr. Alonzo will provide first-day hearing settings for both judges assigned to the 
Complex Case Panel of Judges. Once a judge has been assigned, the applicable setting can then be 
used.  If Mr. Alonzo is not available, the point of contact is LinhThu Do, case manager for Judge 
Marvin Isgur, who may be contacted at (713) 250-5421 (office), (832) 544-6597 (mobile), or by 
electronic mail at Linhthu_Do@txs.uscourts.gov. 

2. A Notice of Designation of a Complex Case must be filed by the debtors with the 
petition in a voluntary Complex Case.  If the petition is filed under 11 U.S.C. § 303, the notice of 
designation must be filed by a petitioning creditor or the debtors within 14 days of service of the 
petition. Petitions must be filed electronically. When opening a Complex Case, the Office 
should be selected as “Complex Docket” regardless of the division in which the case is filed. 
DO NOT SELECT A CITY NAME.  Detailed filing instructions may be found at 
https://www.txs.uscourts.gov/sites/txs/files/nextgen%20instructions-v2.pdf. 

3. Unless otherwise ordered, first-day hearings will be conducted as Virtual Hearings 
(no in-person attendance permitted (see Section I)); provided, if first-day hearings are combined 
with the plan confirmation hearing in a prepackaged case or a request for equitable relief in an 
adversary proceeding, in-person attendance will be permitted but not required. 

1   The term “debtors” is used herein for convenience and includes a single debtor as well as a group of affiliated 
debtors whose cases are jointly administered. 
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B. FINAL ORDERS AT FIRST-DAY HEARINGS 

4. Final orders, rather than interim orders subject to final orders at subsequent 
hearings, may be sought for the following types of relief: 

a. Motions to pay employee wages and benefits that do not include relief of 
the nature specified in 11 U.S.C. § 503(c) or that do not otherwise contain 
a request for payments outside the ordinary course of the debtors’ business. 
If relief is also sought for payments outside of the ordinary course of 
business or that implicates § 503(c), a separate motion seeking that 
additional relief should be filed. 

b. Motions to pay pre-petition and post-petition taxes that are (i) secured by 
property of the estate; (ii) held in trust by the debtors pursuant to state or 
federal law; or (iii) entitled to priority pursuant to 11 U.S.C. § 507(a)(8). 

c. Motions to pay (i) oil and gas royalties;  (ii) mineral liens, or mechanic and 
material liens that meet the criteria of 11 U.S.C. § 546(b); (iii) joint interest 
billing disbursements to joint interest parties; claims arising under 11 
U.S.C. § 503(b)(9); or (iv) claims arising under the Perishable Agricultural 
Commodities Act of 1930, the Packers and Stockyards Act of 1921, or any 
state statutes of similar effect. 

d. Applications to retain a claims, balloting and/or noticing agent (“Claims 
Agent”); 

e. Motions to limit or modify the notice requirements of FED. R. BANKR. P. 
2002; 

f. Motions to approve adequate assurance procedures under 11 U.S.C. § 366 
that (i) do not prejudice the right of a utility to propose alternative 
procedures; and (ii) provide for a hearing not later than 30 days after the 
petition date upon any timely filed objection to the adequate assurance 
procedures. 

g.  Motions that are procedural in nature and do not affect the substantive rights 
of creditors and other parties-in-interest. 

 
C. CASH COLLATERAL AND FINANCING ORDERS 

5. On motion by the debtors, a hearing (the “Initial Financing Hearing”) will routinely 
be conducted as a first-day hearing to consider either cash collateral use and/or interim debtor-in- 
possession financing (the “Initial Financing”). 

6. At the Initial Financing Hearing, the debtors must introduce a cash flow projection 
showing sources and uses of cash necessary for ongoing operations on a weekly basis for not less 
than the first 3 weeks of the case (a “First Budget”). 
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a. The First Budget must be filed with the Court and be served no later than 
noon on the first business day after the filing, or on the date of the filing if 
the Initial Financing Hearing is to occur before the second business day after 
the Petition Date. 

b. The debtors must provide a copy of the First Budget in native file format 
upon request. 

7. At the Initial Financing Hearing, the Court will consider the Initial Financing 
pursuant to 11 U.S.C. §§ 363, 364 and FED. R. BANKR. P. 4001, subject to the following: 

a. The Court will set a hearing to consider permanent financing through use of 
cash collateral and/or debtor-in-possession financing in accordance with 11 
U.S.C. §§ 363, 364 and FED. R. BANKR. P. 4001 (a “Permanent Financing 
Hearing”). 

b. If further interim financing relief is appropriate prior to a Permanent 
Financing Hearing, notice of a Permanent Financing Hearing is adequate 
notice of a request for further interim relief. 

c. At the Permanent Financing Hearing, the debtors must introduce a cash flow 
projection for sources and uses of cash for the period of cash collateral use 
or debtor-in-possession financing that is proposed (a “Permanent Financing 
Budget”).  

d. The Permanent Financing Budget must be filed on the Exchange Date 
provided in BANKR. LOC. R. 9013-2. The debtors must provide a copy of 
the Permanent Financing Budget in native file format upon request. 

8. If a motion to approve financing under 11 U.S.C. §§ 363 or 364 seeks to include 
any of the following terms, the motion must list all such provisions in a separate section or chart 
and provide specific reasons why each such provision should be approved: 

a. Sale or plan confirmation milestones; 

b. Cross-collateralization; 

c. Roll ups (including (i) provisions deeming pre-petition debt to be post-
petition debt; and (ii) provisions requiring the proceeds of post-petition 
loans to be used to repay pre-petition debt); 

d. Liens on avoidance actions or proceeds of avoidance actions; 

e. Default provisions and remedies that are self-executing or preclude court 
oversight, including: (i) provisions terminating the automatic stay without 
further order, (ii) provisions waiving rights to challenge lenders’ ability to 
exercise post-default remedies; and (iii) provisions limiting required proof 
or altering the burden of proof at post-default hearings; 
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f. Releases of claims; 

g. Limitations on the use of cash collateral or DIP proceeds (other than general 
“carve-outs”) to pay approved fees and expenses of advisors to official 
committees or future trustees; 

h. Non-consensual priming liens; 

i. Any other provision that limits the ability of estate fiduciaries to fulfill their 
duties under the Bankruptcy Code and applicable law. 

The inclusion of these types of provisions in an interim or emergency order will require an 
extraordinary showing. 

9. Cash collateral and financing orders that contain a release of claims against lenders 
and other third parties by the debtors should provide that an official committee of unsecured 
creditors (the “Committee”) has at least 60 days from the date of the Committee’s formation to 
investigate claims against the lenders and to challenge the extent and validity of any liens or the 
appropriateness of such release, with such 60-day period subject to extension by agreement of the 
Committee and the lenders and other third parties, as the case may be, or by order of the Court. 

D. DISFAVORED PROVISIONS 

10. These provisions are disfavored in any motion or order: 

a. The inclusion of a provision in any cash collateral, DIP loan or other 
financing order that (i) provides for the termination of the automatic stay 
without notice and hearing; (ii) alters the evidentiary burden with respect to 
the termination of the automatic stay; or (iii) limits the range of remedies 
that the Court may order upon a default. 

b. The inclusion of a provision in any cash collateral, DIP loan or other 
financing order that terminates or limits the debtors’ exclusive rights under 
§ 1121. 

c. Except as contained in a confirmed plan, the assumption of a plan support 
agreement as an executory contract or otherwise; provided, the Court does 
not disfavor the debtors’ actual performance under a plan support 
agreement, including without limitation, the debtors’ post-petition 
agreement to include performance deadlines in various financing orders and 
the debtors’ reimbursement of the reasonable and necessary professional 
fees of parties to the plan support agreement. 

E. MASTER SERVICE LIST 

11. The debtors must maintain a consolidated master service list identifying the parties 
that must be served whenever a motion or other pleading requires notice. Unless otherwise required 
by the Bankruptcy Code or Rules, notices of motions, applications and other matters will be limited 
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to the parties on the master service list. The master service list must initially include (a) the Office 
of the United States Trustee for the Southern District of Texas; (b) the debtors; (c) the attorneys 
for the debtors; (d) the debtors’ secured lenders; (e) the debtors’ thirty (30) largest unsecured 
creditors; (f) those persons who have formally appeared in the chapter 11 case and requested 
service pursuant to FED. R. BANKR. P. 2002; (g) all applicable government agencies to the extent 
required by the Bankruptcy Rules and the Local Rules; and (h) any known counsel for (d) – (g). 
Any party in interest that files a Notice of Appearance will be added to the master service list. 

a. Parties on the master service list who appear through counsel or submit a 
request for service by CM/ECF will be served with pleadings and orders 
through the CM/ECF notification system. No other form of notice will be 
required. 

b. All other parties on the master service list must be served, at the server’s 
option, by e-mail or regular mail.  Each certificate/affidavit of service must 
include the actual e-mail or regular mail address for each party that is served 
under this paragraph 6(b) unless otherwise ordered. 

c. The initial master service list must be filed within three (3) days after entry 
of an order granting complex case treatment. A revised list must be filed 
seven (7) days after the initial master service list is filed. The debtors must 
update and file a copy of the updated master service list (i) at least every 
seven (7) days during the first thirty (30) days of the case; (ii) at least every 
fifteen (15) days during the next sixty (60) days of the case; and (iii) at least 
every thirty (30) days thereafter.  Updated lists need not be filed if there are 
no changes. 

F. CLAIMS AGENTS AND CREDITOR LISTS 

12. Motions seeking to employ a Claims Agent should use the official form of order 
located on the Court’s website. 

13. If a Claims Agent has been employed, the creditor matrix required by FED. R. 
BANKR. P. 1007 should be filed in pdf format using the “Complex Case Creditor Matrix” CM/ECF 
event code rather than uploading a .txt file using the “Upload List of Creditors File” CM/ECF 
event code. 

14. The lead debtor in a jointly administered Complex Case must: 

a. file a single, consolidated list of unsecured creditors on Official Form 204 
consisting of the 30 largest unsecured creditors of all jointly administered 
debtors; and 

b. if a Claims Agent has been appointed, use a Court-approved modified 
version of the Official Form 309F1 (Notice of Chapter 11 Case) to reflect 
the procedures approved for the services provided by the Claims Agent. 
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G. COMPLEX HEARINGS AND HEARING DATES 

15. Unless otherwise directed by the Court, hearing dates must be obtained by 
contacting the Court’s case manager.  

16. All motions that do not require emergency consideration must state, immediately 
below the case caption and in lieu of the language required by any Local Bankruptcy Rule, the 
following: 

If you object to the relief requested, you must respond in writing. Unless 
otherwise directed by the Court, you must file your response electronically at 
https://ecf.txsb.uscourts.gov/ within twenty-one days from the date this motion 
was filed.  If you do not have electronic filing privileges, you must file a written 
objection that is actually received by the clerk within twenty-one days from 
the date this motion was filed.  Otherwise, the Court may treat the pleading as 
unopposed and grant the relief requested. 

[IF A HEARING DATE HAS BEEN OBTAINED, INCLUDE THE 
FOLLOWING PARAGRAPHS:]   

A hearing will be conducted on this matter on      , 202     at  : am/pm in 
Courtroom      ,          floor,          (courthouse address)          . [INCLUDE ONE 
AS APPLICABLE: You may participate in the hearing either in person or by an  audio 
and video connection  [OR]  Participation at the hearing will only be permitted by an 
audio and video connection] [OR] You are required to appear in person at the hearing 
pursuant to the Court’s order. 

Audio communication will be by use of the Court’s dial-in facility. You may 
access the facility at 832-917-1510.  Once connected, you will be asked to enter 
the conference room number. Judge           ’s conference room number is            .  
Video communication will be by use of the GoToMeeting platform.  Connect 
via the free GoToMeeting application or click the link on Judge           ’s home 
page.  The meeting code is “Judge          ”.  Click the settings icon in the upper 
right corner and enter your name under the personal information setting. 

Hearing appearances must be made electronically in advance of both 
electronic and in-person hearings. To make your appearance, click the 
“Electronic Appearance” link on Judge           ’s home page.  Select the case 
name, complete the required fields and click “Submit” to complete your 
appearance. 

17. All motions seeking relief on less than 21-days’ notice must be filed as 
“emergency” motions. An emergency motion must contain the word “emergency” in the title of 
the motion and must be filed using the CM/ECF code for an emergency motion. 

18. Emergency motions may be filed without a designated hearing date.  Alternatively, 
an emergency motion may be calendared for hearing on a date obtained from the Court’s case 
manager. For motions that seek emergency consideration, the Court will determine at the 
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scheduled hearing as an initial matter whether to allow emergency consideration. Motions that 
require emergency consideration must state, just below the case caption and in lieu of the language 
required by any Local Bankruptcy Rule, the following: 

Emergency relief has been requested. Relief is requested not later than [_____ 
a.m/p.m. on __________, 202___]. 

If you object to the relief requested or you believe that emergency 
consideration is not warranted, you must appear at the hearing if one is set, or 
file a written response prior to the date that relief is requested in the preceding 
paragraph. Otherwise, the Court may treat the pleading as unopposed and 
grant the relief requested. 

[IF A HEARING DATE HAS BEEN OBTAINED, INCLUDE THE 
FOLLOWING PARAGRAPHS:]   

A hearing will be conducted on this matter on      , 202     at  : am/pm in 
Courtroom      ,          floor,          (courthouse address)          .  

 [INCLUDE ONE AS APPLICABLE AS DIRECTED BY THE CASE 
MANAGER: You may participate in the hearing either in person or by an  audio and 
video connection  [OR]  Participation at the hearing will only be permitted by an audio 
and video connection] [OR] You are required to appear in person at the hearing pursuant 
to the Court’s order. 

Audio communication will be by use of the Court’s dial-in facility. You may 
access the facility at 832-917-1510.  Once connected, you will be asked to enter 
the conference room number. Judge          ’s conference room number is            .  
Video communication will be by use of the GoToMeeting platform.  Connect 
via the free GoToMeeting application or click the link on Judge           ’s home 
page.  The meeting code is “Judge          ”.  Click the settings icon in the upper 
right corner and enter your name under the personal information setting. 

Hearing appearances must be made electronically in advance of both 
electronic and in-person hearings. To make your appearance, click the 
“Electronic Appearance” link on Judge           ’s home page.  Select the case 
name, complete the required fields and click “Submit” to complete your 
appearance. 

19. Appearances in a main case matter must be made by completing an Electronic 
Appearance Form. The Electronic Appearance Form is accessible from the Judge’s home page: 

https://www.txs.uscourts.gov/content/united-states-bankruptcy-judge-marvin-isgur  
https://www.txs.uscourts.gov/content/chief-united-states-bankruptcy-judge-david-r-jones 

Electronic Appearance Forms should be completed prior to the beginning of each in-person or 
electronic hearing for which the appearance is being made. Electronic Appearances are not 
available in adversary proceedings unless otherwise ordered. 
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20. Continuances or adjournments of scheduled hearings must be coordinated with the 
Court’s case manager by email with a copy to all anticipated hearing participants, including all 
parties that have filed any pleadings regarding the matters for which the hearing is being adjourned. 
Scheduled hearings will be continued or rescheduled only upon the case manager’s filing of a 
notice on the case docket. The movant must promptly file and serve a notice of any continuance 
or new setting in accordance with these procedures. 

H. PROCEDURES FOR REMOTE PARTICIPATION 

21. Beginning September 7, 2021 and (i) unless a hearing is a virtual hearing as set 
forth below in Section I; or (ii) otherwise ordered by the Court, parties may appear for a hearing 
in person or by remote participation.  No motion is required for remote participation.  Audio 
participation will be through the Court’s dial-in facility as follows: 

The dial-in number for Judge Isgur is 832-917-1510; conference room number 
954554. 

The dial-in number for Judge Jones is 832-917-1510; conference room number 
205691. 

You will be asked to enter the conference room number. Once the conference room 
number is entered, you will be connected to the courtroom. 

Once you are connected, you will be able to hear persons speaking in the courtroom 
and other persons on the call addressing the Court. 

At each hearing, the Court will either (i) unmute all participants’ lines; or (ii) 
selectively unmute participants’ lines once they indicate that they wish to address 
the Court by pressing 5*. 

22. Video participation is available via GoToMeeting. To use GoToMeeting, the Court 
recommends that you download the free GoToMeeting application prior to the hearing. A mobile 
version of the application is also available for IOS and Android devices.  If a  browser connection 
is used, Chrome is generally recommended as the preferred browser.  The meeting code is either 
“JudgeIsgur” or “JudgeJones.” You may also connect directly by clicking the link on either Judge 
Isgur’s or Judge Jones’ home page on the Southern District of Texas website. Once connected, 
click the icon in the upper right corner of your personal video box and enter your name. 

23.  Absent extraordinary circumstances, witnesses (whether appearing voluntarily or 
by subpoena) must appear by both audio and video.   

24. Absent extraordinary circumstances, attorneys who intend to make arguments or 
examine witnesses must appear by both audio and video. 

25. The Court may allow parties-in-interest to utilize GoToMeeting to present 
documents or other presentations.  
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26. Parties may stipulate that they will only participate remotely at a hearing.  The 
stipulating parties will be bound by any such stipulation that is filed on the record prior to the 
commencement of the hearing. 

I. ADDITIONAL PROCEDURES FOR VIRTUAL HEARINGS 

27. The Court may authorize virtual hearings.  For clarity, a “virtual hearing” differs 
from “remote participation” in that a virtual hearing will be conducted with none of the parties or 
witnesses being physically in the courtroom.  Virtual hearing settings may be obtained by filing a 
motion in the form contained on the Court’s website.  Personal attendance at virtual hearings is 
not authorized.   

28. The balance of the Procedures for Remote Participation apply. 
 

J. AUDIO RECORDINGS 

29. Audio recordings of hearings will normally be made available on CM/ECF using 
CourtSpeak. The audio file will be reflected on the docket as an .mp3 file embedded within a .pdf 
document. The .pdf document will contain basic instructions for accessing the audio file. 

K. AUTOMATIC BRIDGE ORDER FOR EXTENSIONS OF TIME 

30. Unless otherwise provided in the Bankruptcy Code, the Bankruptcy Rules, the 
Local Bankruptcy Rules, or Court order, if a motion is filed that complies with these procedures 
to extend the time to take any action before the expiration of the period prescribed by the 
Bankruptcy Code, the Bankruptcy Rules, the Local Bankruptcy Rules, or a confirmed plan, the 
time for taking the action is automatically extended until the Court rules on the motion.  An 
automatic extension under this rule does not require the issuance or entry of an order extending 
the time.    

L. SETTLEMENT 

31. If a matter is properly noticed for hearing and the parties reach a settlement of the 
dispute prior to the hearing on the matter, the parties should promptly notify the Court’s case 
manager that the matter is settled. The parties may announce the settlement at the scheduled 
hearing.  If the Court determines that the notice of the dispute and the hearing is adequate notice 
of the effects of the settlement, (i.e., that the terms of the settlement are not materially different 
from what parties-in-interest could have expected if the dispute were fully litigated) the Court may 
approve the settlement at the hearing without further notice. 

M. PROOFS OF CLAIM AND OMNIBUS CLAIM OBJECTION PROCEDURES 

32. Unless a different date is ordered by the Court, the bar date for the filing of proofs 
of claim and proofs of interest is (i) 180 days after the petition date for governmental units; and 
(ii) for all other entities, 90 days after the first date set for the meeting of creditors under 11 U.S.C. 
§ 341(a). The debtors must promptly provide notice of the bar date to all creditors. 
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33. Omnibus claim objections must conform with FED. R. BANKR. P. 3007(d) and (e) 
and BANKR. LOC. R. 3007-1 absent further order. 

34. Parties may file a motion to approve procedures for handling omnibus claim 
objections. Such procedures may not shift the burden of proof, discovery rights or burdens, or 
pleading requirements. 

35. Parties may obtain claim objections hearing dates consistent with the above 
Section G.  Adjournments or continuances of claim objections hearings must either (i) be agreed 
and reflected in a claims objection hearing agenda that is filed at least 24 hours prior to the 
scheduled hearing; or (ii) ordered by the Court on motion of any party. 

N. SALE ORDERS AND BID PROCEDURES 

36. Any party-in-interest opposing a sale motion on the basis that the proposed sale 
constitutes a sub rosa plan must identify with specificity what rights or protections under 11 
U.S.C. §§ 1121-1129 are being violated.  The proponents of a sale motion must respond 
specifically to any objection asserting that a proposed sale pursuant to 11 U.S.C. § 363 will 
constitute a sub rosa plan. 

37. Bid procedures motions should provide for consultation with any official 
committees and secured lenders with liens on the property being sold. Notwithstanding the 
foregoing, secured lenders or committee members who are potential bidders may not participate 
in the adoption or implementation of bidding procedures and may not receive information that is 
not generally available to all potential bidders. 

O. PLAN CONFIRMATION 

38. If the debtors file a disclosure statement and plan before the Initial Financing 
Hearing, then at the Initial Financing Hearing, the Court will set the date for the disclosure 
statement hearing and related objection deadlines and will consider setting a date for the 
confirmation hearing and related voting and objection deadlines. 

39. If the debtors file a plan and disclosure statement before the Permanent Financing 
Hearing, then at the Permanent Financing Hearing, the Court will set the date for the disclosure 
statement hearing and related objection deadlines and will consider setting a date for the 
confirmation hearing and related voting and objection deadlines. 

40. If a proposed plan seeks consensual pre- or post-petition releases with respect to 
claims that creditors may hold against non-debtor parties, then a ballot must be sent to creditors 
entitled to vote on the proposed plan and notices must be sent to non-voting creditors and parties-
in-interest. The ballot and the notice must inform the creditors of such releases and provide a box 
to check to indicate assent or opposition to such consensual releases together with a method for 
returning the ballot or notice. 
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P. JOINT HEARINGS ON APPROVAL OF DISCLOSURE STATEMENTS AND 
CONFIRMATION OF PLANS/CONDITIONAL APPROVAL OF DISCLOSURE 
STATEMENTS 

41. A plan proponent may combine the disclosure statement and plan into a single 
document.  Contemporaneously with the filing of a disclosure statement and proposed plan, a plan 
proponent may file a motion requesting (1) conditional approval of the disclosure statement; (2) 
approval of solicitation procedures; (3) the scheduling of a hearing on shortened notice to consider 
conditional approval of the proposed disclosure statement; and (4) the scheduling of a joint hearing 
to consider final approval of the adequacy of the disclosure statement and confirmation of the 
proposed plan. 

42. All motions requesting a joint disclosure statement and confirmation hearing must: 

a. identify the proposed balloting agent; and 

b. identify any voting procedures in addition to those required in these 
procedures; and 

c. identify the proposed hearing date for final approval of the disclosure 
statement and confirmation of the proposed plan (the “Combined Hearing”). 

43. The motion must include a proposed order that, in addition to setting the Combined 
Hearing date: (A) finally approves the balloting and voting procedures to be utilized; (B) finally 
approves the form of notice to be provided to creditors and interest holders; (C) finally approves 
the form of ballot which will be provided to creditors and interest holders entitled to vote on the 
proposed plan; (D) establishes a record date pursuant to FED. R. BANKR. P. 3017(d) and 3018(a); 
and (E) establishes a voting deadline. 

Q. SUBMISSION OF PROPOSED ORDERS, CERTIFICATE OF NO OBJECTION 
AND CERTIFICATE OF COUNSEL 

44. After a response deadline has passed, and with no response filed, counsel for the 
movant may file a Certificate of No Objection (“CNO”), stating that no objection/response was 
filed. By filing the CNO, counsel for the movant represents to the Court that the movant is unaware 
of any objection to the motion or application and that counsel has reviewed the Court’s docket and 
no objection/response appears thereon. Upon receipt of the CNO, the Court may enter the order 
without further notice or hearing. Once the order is entered, the hearing scheduled on the motion 
is canceled. 

45. Objections to a motion, application, objection to claim or other pleading filed with 
the Court may be resolved by filing an agreed form of order filed with a Certificate of Counsel 
(“CoC”) consistent with this paragraph. The CoC must be signed by counsel with a certification 
that all known objections have been resolved by the agreed form of order. A CoC should not be 
filed if it resolves less than all filed objections. If there is an applicable objection deadline, the 
CoC may not be filed until after that deadline. Upon receipt of the CoC, the Court may enter the 
order attached to the CoC without further notice or hearing. 
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46. Every motion, CNO and CoC should include a proposed form of order. 
Proposed orders should be filed as a separate attachment and have no cover page. Proposed orders 
should also attach copies of any referenced exhibits. Any CNO or CoC that includes a proposed 
form of order that varies from the original proposed order must include (a) a redline of the revised 
form of order against the order filed with the subject motion and (b) a clean copy of the form of 
order without a cover page. 

R. PROFESSIONAL RETENTION 

47. Applications to retain professionals pursuant to FED. R. BANKR. P. 2014 are 
governed by BANKR. LOC. R. 2014-1.  Proposed orders may be effective as of the original retention 
date if the application is filed within 30 days after the later of (i) the date the order for relief 
is entered and (ii) the commencement of work by the professional.  BANKR. LOC. R. 9003-1 does 
not apply to applications to retain professionals in a Complex Case. No hearing should be self-
calendared for an application to retain a professional. 

S. MEDIATION 

48. Matters Subject to Mediation. The Court may order mediation of any dispute arising 
in an adversary proceeding, contested matter or otherwise. Parties may agree to mediate any 
dispute without Court approval. No matter may be mediated by a sitting judge without first 
obtaining an order from the Court. 

49. Effects of Mediation on Pending Matters. Unless otherwise ordered by the Court, 
the assignment to mediation does not delay or stay discovery, pretrial hearing dates or trial 
schedules. 

50. Cost of Mediation. Unless otherwise ordered by the Court, or agreed by the parties, 
(1) in an adversary proceeding that includes a claim to avoid and recover any alleged avoidable 
transfer of less than $25,000.00 per defendant  pursuant to 11 U.S.C. §§ 544, 547, 548 or 550, the 
plaintiff in the adversary proceeding will pay the fees and costs of the mediator and (2) in all other 
matters, the fees and costs of the mediator will be shared equally by the parties. 

51. Time and Place of Mediation. The mediator will schedule a time and place for the 
mediation and any pre-mediation conferences. 

52. Submission Materials. Each party must submit directly to the mediator such 
materials (the “Submission”) in form and content as the mediator directs. Prior to the mediation, 
the mediator may talk with the participants to determine what materials would be helpful. The 
Submission must not be filed with the Court. 

53. Protection of Information Disclosed at Mediation. The mediator and the 
participants in mediation are prohibited from divulging, outside of the mediation, any oral or 
written information disclosed by the parties in the course of the mediation. No person may rely on 
or introduce as evidence in any arbitral, judicial or other proceeding, evidence pertaining to any 
aspect of the mediation effort, including but not limited to: (A) views expressed or suggestions 
made by a party with respect to a possible settlement of the dispute; (B) the fact that another party 
had or had not indicated willingness to accept a proposal for settlement made by the mediator, (C) 
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proposals made or views expressed by the mediator; (D) statements or admissions made by a party 
in the course of the mediation; and (E) documents prepared for the purpose of, in the course of, or 
pursuant to the mediation. Without limiting the foregoing, the parties are bound by (i) FED. R. 
EVID. 408, and (ii) any applicable federal or state statute, rule, common law or judicial precedent 
relating to the privileged nature of settlement discussions, mediations or other alternative dispute 
resolution procedures. Information otherwise discoverable or admissible in evidence does not 
become exempt from discovery, or inadmissible in evidence, merely by being used by a party in 
the mediation. 

54. Discovery from Mediator. The mediator may not be compelled to disclose to the 
Court or to any person any of the records, reports, summaries, notes, communications or other 
documents received or made by the mediator while serving in such capacity. The mediator may 
not testify or be compelled to testify regarding the mediation in connection with any arbitral, 
judicial or other proceeding. The mediator will not be a necessary party in any proceedings relating 
to the mediation. Nothing contained in this paragraph prevents the mediator from reporting (i) the 
status, but not the substance, of the mediation effort to the Court; or (ii) whether a party failed to 
participate in good faith in the mediation. 

55. Protection of Proprietary Information. The parties, the mediator and all mediation 
participants shall protect proprietary information. 

56. Preservation of Privileges. The disclosure by a party of privileged information to 
the mediator does not waive or otherwise adversely affect the privileged nature of the information. 

57. Service of Process. No party may be served with a summons, subpoena, notice or 
other pleading during the mediation or at the location where the mediation is occurring. 

T. AGENDAS 

58. Hearing agendas should be filed using the CM/ECF “agenda” code at least 24 hours 
prior to the scheduled hearing.  Hearing agendas must include instructions for remote or virtual 
participation, as appropriate. 

U. EXHIBITS 

59. In addition to the requirements of Bankruptcy Local Rule 9013-2, exhibits must be 
filed on CM/ECF in advance of the hearing. Each exhibit must be filed as a separate attachment to 
an Exhibit List. The Court will review the exhibits from CM/ECF. Exhibits must be offered into 
evidence by reference to the CM/ECF docket number of the filed exhibit. 

V. REQUESTS FOR COMPENSATION AND REIMBURSEMENT OF EXPENSES 

60. Applications for interim compensation and reimbursement of expenses filed by 
professionals will consist of (i) the Complex Case Fee Application Coversheet; and (ii) a copy of 
the invoices for the interim application period (if hourly) or a calculation of the fee due for the 
interim application period (if non-hourly); (iii) an itemized list of expenses for which 
reimbursement is requested (if not contained in the copies of the  invoices); and (iv) a proposed 
order in the form located on the Court’s website.  Applications for final compensation must include 
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(i) Complex Case Fee Application Coversheet; (ii) a complete analysis of entitlement to 
compensation under the applicable provisions of the Bankruptcy Code and relevant case law; and 
(iii) a proposed order in the form located on the Court’s website.  The Court may reconsider interim 
awards when the final application is considered.  Parties-in-interest may object to a final fee 
application on any basis allowed by law and will not be estopped by failing to object to an interim 
application.  The Complex Case Fee Application Coversheets should not be altered. 
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Guidelines for Cash Collateral & Financing
Motions & Stipulations (Effective 1/1/2006)

Guidelines for Cash Collateral & Financing Motions & Stipulations (Effective
1/1/2006)

A. Introduction

The following Guidelines for Cash Collateral And Financing Motions And
Stipulations (“Guidelines”) are promulgated pursuant to B.L.R. 9029-1 [1] and
apply to uncontested motions or stipulations for the use of cash collateral (see
Bankruptcy Code § 363(c)(2) and (3)(link is external) [2] and Fed. R.
Bankr. P. 4001(b) and (d)(link is external) [3]) and to uncontested motions or
stipulations for obtaining credit (see Bankruptcy Code § 364(c)(link is external)
[4] and Fed. R. Bankr. P. 4001(c) and (d)(link is external) [3]).

B. Introductory Statement

Any motion or stipulation presented to the court for approval must include a
completed Cash Collateral - Post Petition Financing Introductory Statement
(“Introductory Statement”), which shall not exceed three pages and shall be signed
and certified by the Certifying Professional as provided herein.

The Introductory Statement for cash collateral motions and stipulations must
summarize all material provisions of the motion or stipulation, including:

• 

- the purposes for the use of the cash collateral;

- the terms, including duration, of the use of the cash collateral; and

- any liens, cash payments, or other adequate protection (including any
protections afforded by Bankruptcy Code § 364(link is external) [4]) that
will be provided to each entity with an interest in the cash collateral or, if no
additional adequate protection is proposed, an explanation of why each
entity’s interest is adequately protected.

- the name of each entity with an interest in the cash collateral;

Motions or stipulations for authority to obtain credit under Bankruptcy Code
§364(link is external) [4], shall be accompanied by:

• 

- a proposed form of order; and

- the Introductory Statement, which must summarize all material provisions
of the proposed credit agreement, including the amount of “new” money to be
advanced, interest rate, maturity, events of default, liens, borrowing limits,
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and borrowing conditions.

- a copy of the credit agreement;

C. Required Disclosures

If the motion, stipulation, proposed credit agreement or proposed order (either for
use of cash collateral or for financing) includes any of the following provisions, the
motion or stipulation shall describe the nature and extent of each provision, explain
the reasons for each provision, and identify the specific location of the provisions in
the proposed form of order, agreement, stipulation or other document:

1. The granting of priority or a lien on property of the estate pursuant to
Bankruptcy Code §§ 364(c) or (d)(link is external) [4];

2. The providing of adequate protection or priority with respect to a claim that
arose before the commencement of the case, including the granting of a lien on
property of the estate to secure the claim, or the use of property of the estate or
credit obtained under Bankruptcy Code § 364(link is external) [4] to make cash
payments on account of the claim;

3. A determination with respect to the validity, perfection, priority, or amount of a
claim that arose before the commencement of the case, or of any lien securing such
claim;

4. A waiver or modification of the provisions of the Bankruptcy Code or applicable
rules relating to the automatic stay;

5. A waiver or modification of any entity’s authority to file a plan, to seek an
extension of time in which the debtor has the exclusive right to file a plan, or the
right to request the use of cash collateral under Bankruptcy Code § 363(c)(link
is external) [2], or to request authority to obtain credit under Bankruptcy Code §
364(link is external) [4];

6. A waiver or modification of the applicability of nonbankruptcy law relating to the
perfection of a lien on property of the estate, or on the foreclosure or other
enforcement of the lien;

7. A release, waiver, or limitation on any claim or other cause of action belonging to
the estate or the trustee, including any modification of the statute of limitations or
other deadline to commence an action;

8. Indemnification of any entity;

9. A release, waiver, or limitation of any right under Bankruptcy Code §
506(c)(link is external) [5]; or

10. The granting of a lien on any claim or cause of action arising under Bankruptcy
Code §§ 544(link is external) [6], 545(link is external) [7], 547(link is external)
[8], 548(link is external) [9], 549(link is external) [10], 553(b)(link is external)
[11], 723(a)(link is external) [12], or 724(a)(link is external) [13].

11. Provisions for “carve-outs” for professionals’ fees and expenses.

D. Application of Rule 9024
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The court may grant appropriate relief under Fed. R. Bankr. P. 9024(link is
external) [14] if it determines that the Introductory Statement did not adequately
disclose a material element of the motion, stipulation or agreement.

E. The court will not ordinarily approve the following:

1. Cross-collateralization clauses, i.e., clauses that secure prepetition debt by
postpetition assets in which the secured party would not otherwise have a security
interest by virtue of its prepetition security agreement or applicable law. See
Bankruptcy Code § 552(link is external) [15]. Also, “roll-ups,” i.e., such as
provisions deeming pre-petition debt to be post-petition debt or using post-petition
loans from a pre-petition secured creditor to pay part or all of that secured
creditor’s pre-petition debt, other than as provided in Bankruptcy Code §
552(b)(link is external) [15], which deals with security interests in proceeds and
profits. (See ¶¶ C. 1 [16], 2 [17])

2. Provisions or findings of fact that bind the estate or all parties in interest with
respect to the validity, perfection or amount of the pre-petition secured party's lien
or debt. (See ¶ C. 3 [18])

3. Provisions or findings of fact that bind the estate or all parties in interest with
respect to the relative priorities of the secured party's lien and liens held by persons
who are not party to the stipulation (This would include, for example, an order
approving a stipulation providing that the secured party's lien is a “first priority”
lien.). (See ¶ C. 3 [18])

4. Waivers of, or grants of lien on, rights under Bankruptcy Code §506(c)(link is
external) [5],unless the waiver or grant is effective only during the period in which
the debtor is authorized to use cash collateral or borrow funds. (Otherwise a future
trustee might be faced with a duty to care for and preserve collateral in the trustee's
possession and no financial means for discharging that duty.)(See ¶¶ C. 9 [19], 10
[20])

5. Provisions that operate, as a practical matter, to divest the debtor in possession
or trustee of any discretion in the formulation of a plan or administration of the
estate or limit access to the court to seek any relief under other applicable
provisions of law. (See ¶ C. 5 [21])

6. Releases of, or limitations on, liability for the creditor's alleged prepetition torts
or breaches of contract. (See ¶ C. 7 [22])

7. Waivers of, or liens on any of the estate’s rights arising under Bankruptcy Code
§§ 544(link is external) [6], 545(link is external) [7], 547(link is external) [8],
548(link is external) [9], 549(link is external) [10], 553(link is external) [11],
723(a)(link is external) [12], or 724(a)(link is external) [13], or the proceeds of
any such rights. (See ¶ C. 10 [20])

8. Automatic relief from the automatic stay upon default, conversion to Chapter 7,
or appointment of a trustee. (See ¶ C. 4 [23])

9. Waivers and modifications of the procedural requirements for foreclosure
mandated under applicable non-bankruptcy law. (See ¶ C. 6 [24])

10. Waivers or limitations, effective on default or expiration, of the debtor in
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possession’s or trustee’s's right to move for a court order pursuant to Bankruptcy
Code § 363(c)(2)(B)(link is external) [2]authorizing the use of cash collateral in
the absence of the secured party's consent. (See ¶ C. 5 [21])

11. Findings of fact on matters extraneous to the approval process. (For example, in
connection with an application to borrow on a secured basis, a finding that the
debtor cannot obtain unsecured credit would be acceptable if supported by
competent evidence, whereas a “finding” that the lender acted in good faith in
declaring the prepetition loan in default would not be acceptable.)

12. Provisions providing unreasonable treatment with respect to fees or
professionals retained by a creditors’ committee compared to any carve-outs
provided for professionals retained by the debtor in possession or trustee. (See ¶ C.
11 [25])

13. Provisions that provide an inadequate carve-out for a subsequently appointed
trustee in the case, whether before or after conversion. (See ¶ C. 11 [25])

F. The court will ordinarily approve the following:

1. Withdrawal of consent to use cash collateral or termination of further financing,
upon occurrence of a default or conversion to Chapter 7.

2. Securing any postpetition diminution in the value of the secured party's collateral
with a lien on postpetition collateral of the same type as the secured party had
prepetition, if such lien is subordinated to the compensation and expense
reimbursement (excluding professional fees) allowed to any trustee thereafter
appointed in the case.

3. Securing new advances or value diminution with a lien on other assets of the
estate, but only if the lien is subordinated to all the expenses of administration
(including professional fees) of a superseding Chapter 7 case.

4. Reservations of rights under Bankruptcy Code § 507(b)(link is external) [26],
unless the stipulation calls for modification of the Code's priorities in the event of a
conversion to Chapter 7. (See Bankruptcy Code § 726(b)(link is external) [27])

5. Reasonable reporting requirements.

6. Reasonable budgets and use restrictions.

7. Expiration date for the stipulation.

G. Certification.

Each unopposed motion or stipulation for the use of cash collateral or post petition
financing must include a certification signed by counsel for the debtor in possession
or trustee ("Certifying Professional") regarding compliance with these Guidelines.
The certification must appear as part of the Introductory Statement and be signed
by the Certifying Professional. The certification is as follows:

• Fed. R. Bankr. P. 9024(link is external)
Certification – The undersigned Certifying Professional has read the
accompanying motion or stipulation and the Cash Collateral - Post
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Petition Financing Introductory Statement; to the best of my knowledge,
information and belief, formed after reasonable inquiry, the terms of the
relief sought in the motion or stipulation are in conformity with the
Court’s Guidelines For Cash Collateral And Financing Motions and
Stipulations except as set forth above. I understand and have advised
the debtor in possession or trustee that the court may grant appropriate
relief under [14] if the court determines that a material element of the
motion or stipulation was not adequately disclosed in the Introductory
Statement.

(Certifying Professional’s Name)
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THE UNEASY RELATIONSHIP BETWEEN ARBITRATION AND BANKRUPTCY 
 

Written by: 
 

Hon. Michelle M. Harner* 

United States Bankruptcy Court for the District of Maryland 
 

Preface to Symposium Articles 
 

Bankruptcy law seeks to collect and resolve all disputes against a debtor in one forum, 

namely the bankruptcy court. Federal arbitration law seeks to enforce agreements to resolve 

disputes between contracting parties before an arbitrator, and not a judge. Both laws endeavor to 

promote efficiency in dispute resolution. Yet, when they intersect, confusion, delay, and additional 

costs may result. 

 Notably, bankruptcy and arbitration laws do not always conflict and, in certain cases, 

arbitration may streamline the bankruptcy process. But the relevant statutes and the applicable case 

law struggle to draw clear and consistent lines to guide the analysis. Fortunately, this Symposium 

brings together an incredibly talented group of academics to help examine the issues and identify 

different ways to approach the enforcement of arbitration agreements in bankruptcy. 

This Preface first provides some background on the Federal Arbitration Act (the “FAA”)1 

and how courts have interpreted the FAA over the years. It then focuses on case law discussing 

the FAA, arbitration agreements, and the Bankruptcy Code (the “Code”).2 This section identifies 

the issues most often at the center of a potential conflict between the FAA and the Code and the 

 
* United States Bankruptcy Court for the District of Maryland. This article is presented as an academic paper and does 
not express any opinions or positions regarding any issues that may arise, or any parties that may appear, in any cases 
before Judge Harner. Judge Harner appreciates the assistance of her law clerk, Emily Lamasa; and her paralegal, 
Kimberly Goodwin-Maigetter; and her intern, Megan Young. 
1 9 U.S.C. §§ 1–14. 
2 11 U.S.C. §§ 101 et seq. 

190 of 1123



 

4 

different approaches taken by courts to address those issues. Finally, the Preface summarizes the 

four papers being presented at the Symposium and includes an abstract for each. 

I. Origins of the FAA and Case Law Development 

Prior to the enactment of the FAA, most courts in the United States were reluctant to 

enforce arbitration agreements.3 Perhaps they were following the approach of English courts at the 

time, which viewed arbitration as an attempt to divest the courts of jurisdiction.4 Perhaps they 

simply believed that each party was entitled to its day in court.5 Regardless, the courts’ 

 
3 See, e.g., CompuCredit Corp. v. Greenwood, 565 U.S. 95, 97 (2012) (“The background law governing the issue 
before us is the Federal Arbitration Act (FAA), 9 U.S.C. § 1 et seq., enacted in 1925 as a response to judicial hostility 
to arbitration.”) (citation omitted). 
4 See Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 24 (1991) (“Its purpose was to reverse the longstanding 
judicial hostility to arbitration agreements that had existed at English common law and had been adopted by American 
courts, and to place arbitration agreements upon the same footing as other contracts.”) (citations omitted); see also 
Joshua R. Welsh, Has Expansion of the Federal Arbitration Act Gone Too Far?: Enforcing Arbitration Clauses in 
Void Ab Initio Contracts, 86 MARQ. L. REV. 581, 584 (2002) (“The early American judiciary demonstrated an intense 
hostility toward arbitration. Courts, following English precedent, would generally allow two willing parties to arbitrate 
their claims, but would refuse to enforce arbitration when a party changed its mind ‘on the ground that an ‘agreement 
of the parties cannot oust [the] court of its jurisdiction.’”) (footnotes omitted). 
5 In general, courts recognize the potential consequences of forcing parties to arbitrate, which does remove the dispute 
from the judicial forum. As one district court recognized, 
 

Generally, an agreement to arbitrate a dispute “is a matter of contract and a party cannot be required to 
submit to arbitration any dispute which he has not agreed so to submit.” E.M. Diagnostic Sys., Inc. v. Local 
169, Int’l Bd of Teamsters, Chauffeurs, Warehousemen & Helpers of Am., 812 F.2d 91, 94 (3d Cir. 1987) 
(quoting Steelworkers v. Warrior & Gulf Navigation Co., 363 U.S. 574, 582 (1960)). The Federal 
Arbitration Act (“FAA”) applies to arbitration clauses contained in contracts involving matters of interstate 
commerce. See 9 U.S.C. § 2; Moses H. Cone Mem. Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983). 
When a party, whose claims are subject to the FAA, refuses to arbitrate same the district court must decipher 
whether the claims are arbitrable. Medtronic Ave, Inc. v. Advanced Cardiovascular Sys., Inc., 247 F.3d 44, 
54 (3d Cir. 2001) (citing AT&T Tech., Inc. v. Commc’n. Workers of Am., 475 U.S. 643, 649 (1986)). “In 
the absence of any express provision excluding a particular grievance from arbitration, ... only the most 
forceful evidence of a purpose to exclude the claim from arbitration can prevail.” AT&T Tech., 475 U.S. at 
654 (quotations omitted); see Par–Knit Mills, Inc. v. Stockbridge Fabrics Co., 636 F.2d 51, 54 (3d Cir. 
1980) (“Before a party to a lawsuit can be ordered to arbitrate and thus be deprived of a day in court, there 
should be an express, unequivocal agreement to that effect.”). 
 

Alfa Adhesives v. A. Duie Pyle, Inc., 2018 WL 2317532, at *2 (D.N.J. May 22, 2018). 
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unwillingness to enforce arbitration agreements did not go unnoticed, and Congress stepped in to 

remedy this perceived problem. 

Congress passed the FAA in 1925,6 modeled largely after New York’s arbitration statute.7 

The FAA defines the rights and remedies of parties to an arbitration agreement (including a 

contract containing an arbitration clause) and was intended to ensure that such agreements were 

“valid, irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the 

revocation of any contract.”8 In general, the FAA allows a party to an arbitration agreement to 

request that a court stay litigation concerning the contract and compel arbitration; it gives 

arbitrators certain powers; and it facilitates the enforcement of arbitral awards.9 

A. The Courts’ General Approach to the FAA 

The FAA required courts to look anew at arbitration agreements and their proper role in 

dispute resolution. Some courts and commentators initially focused on the enforcement of 

 
6 “The FAA was enacted in 1925, 43 Stat. 883, and then reenacted and codified in 1947 as Title 9 of the United States 
Code.” E.E.O.C. v. Waffle House, Inc., 534 U.S. 279, 288 (2002). 
7 New York enacted the first arbitration statute in 1920. See, e.g., Jill I. Gross, Justice Scalia’s Hat Trick and the 
Supreme Court’s Flawed Understanding of Twenty-First Century Arbitration, 81 BROOK. L. REV. 111, 117 (2015) 
(“Increased court congestion in the early twentieth century and the growing popularity of arbitration as a cheaper and 
faster means of resolving disputes arising out of commercial transactions led merchants, particularly in New York, to 
lobby for an arbitration statute. The drafters of the 1920 New York Arbitration Act, the first arbitration statute in the 
country, intended it to reverse the common law revocability doctrine.”) (footnotes omitted). As the Supreme Court 
explained, 
 

The text of the FAA was based upon that of New York’s arbitration statute. See S.Rep. No. 536, 68th Cong., 
1st Sess., 3 (1924) (“The bill ... follows the lines of the New York arbitration law enacted in 1920 ...”). The 
New York Arbitration Law incorporated pre-existing provisions of the New York Code of Civil Procedure. 
See 1920 N.Y. Laws p. 806. Section 2373 of the code said that, upon application by a party for a 
confirmation order, “the court must grant such an order, unless the award is vacated, modified, or corrected, 
as prescribed by the next two sections.” 2 N.Y. Ann.Code Civ. Proc. (Stover 6th ed.1902) (hereinafter 
Stover). 
 

Hall St. Assocs., L.L.C. v. Mattel, Inc., 552 U.S. 576, 589 n.7 (2008). For an overview of the origins of arbitration 
generally, see John Bruce Lewis & Dustin M. Dow, Searching for Clarity Amid Confusion: An Examination of the 
Standards for Determining Waiver and Revival of the Right to Arbitrate, 67 U. KAN. L. REV. 327, 331–32 (2018). 
8 9 U.S.C. § 2. 
9 See, e.g., 9 U.S.C. §§ 3, 4, 7, 10, 11. 
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arbitration agreements between “merchants of equal bargaining power” under the FAA.10 

Interestingly, the Supreme Court also hinted at this purpose in its early FAA decisions, with 

dissenting Justices highlighting it more prominently in later ones.11  

This initial focus was grounded in the contractual nature of the arbitration rights and the 

needs of the commercial marketplace. For example, if two sophisticated parties agree to an 

arbitration clause, that dispute resolution mechanism is arguably factored into the pricing of the 

contract and should be enforced to provide each party the benefit of its bargain. This approach also 

 
10 For example, one commentator has explained, 
 

Congress intended the Act to govern arbitration agreements between merchants; that is, “parties presumed 
to be of approximately equal bargaining strength . . . .” According to Julius Henry Cohen, general counsel 
for the New York State Chamber of Commerce and principal drafter of the Act, arbitration was “peculiarly 
suited to the disposition of the ordinary disputes between merchants as to questions of fact--quantity, 
quality, time of delivery, compliance with terms of payment, excuses for non-performance, and the like. It 
has a place also in the determination of the simpler questions of law--the questions of law which arise out 
of these daily relations between merchants as to the passage of title, the existence of warranties, or the 
questions of law which are complementary to the questions of fact which we have just mentioned.” 
 

Rhonda Wasserman, Legal Process in A Box, or What Class Action Waivers Teach Us About Law-Making, 44 LOY. 
U. CHI. L.J. 391, 396 (2012) (footnotes omitted); see also Sales and Contracts to Sell in Interstate and Foreign 
Commerce, and Federal Commercial Arbitration: Hearing Before a Subcomm. of the Comm. on the Judiciary on S. 
4213 and S. 4214, before a Subcommittee of the Senate Committee on the Judiciary, 67th Cong., 4th Sess., 14 (1923) 
(statement of W. H. H. Piatt, Chairman, ABA Comm. on Commerce, Trade, and Commercial Law) (explaining that 
the FAA “is purely an act to give the merchants the right or the privilege of sitting down and agreeing with each other 
as to what their damages are, if they want to do it”). For lower court opinions invoking this concept, see, e.g., Jones 
v. Santander Consumer USA Inc., No. 4:19-CV-00811-BRW, 2020 WL 4113045, at *2 (E.D. Ark. July 20, 
2020), appeal dismissed, No. 20-2728, 2020 WL 8569425 (8th Cir. Sept. 17, 2020) (“Congress enacted the FAA in 
1925 ‘to enable merchants of roughly equal bargaining power to enter into binding agreements to arbitrate commercial 
disputes.’ The limited purpose of the FAA at the time of enactment was to overcome ‘then-existing judicial hostility’ 
to the arbitration of disputed between businesses.”) (footnotes omitted); Rickard v. Teynor’s Homes, Inc., 279 F. Supp. 
2d 910, 921 (N.D. Ohio 2003) (“The creators of the FAA understood that arbitration agreements historically were 
entered into in the commercial or contractual context where the parties were sophisticated and deliberately desired to 
avoid the expense and delay attendant on the civil trial system.”) (collecting commentary on issue) (footnotes omitted). 
11 See, e.g., Prima Paint Corp. v. Flood & Conklin Manuf. Co., 388 U.S. 395, 403 n. 9 (1967) (“We note that categories 
of contracts otherwise within the Arbitration Act but in which one of the parties characteristically has little bargaining 
power are expressly excluded from the reach of the Act.”); Wilko v. Swan, 346 U.S. 427, 435 (1953), overruled 
by Rodriguez de Quijas v. Shearson/Am. Exp., Inc., 490 U.S. 477 (1989) (rejecting arbitration agreement that would 
conflict with purpose of federal securities laws to protect buyers who are often at a bargaining disadvantage); see also 
Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1642–43 (2018) (J. Ginsburg, dissenting) (“The legislative hearings and 
debate leading up to the FAA’s passage evidence Congress’ aim to enable merchants of roughly equal bargaining 
power to enter into binding agreements to arbitrate commercial disputes.”) (emphasis in original); DIRECTV, Inc. v. 
Imburgia, 577 U.S. 47, 70 (2015) (J. Ginsburg, dissenting) (“The Court has suggested that these anticonsumer 
outcomes flow inexorably from the text and purpose of the FAA. But Congress passed the FAA in 1925 as a response 
to the reluctance of some judges to enforce commercial arbitration agreements between merchants with relatively 
equal bargaining power.”). 
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aligns with the legislative history of the FAA12 and the notion that, by enacting the FAA, Congress 

sought to have courts treat arbitration agreements in the same manner as they would any other 

contract.13 

Over the years, however, the Supreme Court has expanded the reach of the FAA and 

articulated a federal policy “favoring arbitration.”14 This shift in focus has led to courts enforcing 

arbitration agreements concerning employment claims and securities claims, as well as those raised 

in state courts.15 In several of these instances, courts are arguably enforcing arbitration provisions 

 
12 See, e.g., Epic Sys. Corp., 138 S. Ct. at 1643 (J. Ginsburg, dissenting) (“Congress, it bears repetition, envisioned 
application of the Arbitration Act to voluntary, negotiated agreements. See, e.g., 65 Cong. Rec. 1931 (remarks of Rep. 
Graham) (the FAA provides an ‘opportunity to enforce ... an agreement to arbitrate, when voluntarily placed in the 
document by the parties to it’). Congress never endorsed a policy favoring arbitration where one party sets the terms 
of an agreement while the other is left to ‘take it or leave it.’ Hearing 9 (remarks of Sen. Walsh) (quotation marks 
omitted); see Prima Paint Corp., 388 U.S. at 403, n. 9 (“We note that categories of contracts otherwise within the 
Arbitration Act but in which one of the parties characteristically has little bargaining power are expressly excluded 
from the reach of the Act. See § 1.”). 
13 See Jodi Wilson, How the Supreme Court Thwarted the Purpose of the Federal Arbitration Act, 63 CASE W. RES. 
L. REV. 91, 93 (2012) (“As reflected in both the House Report and the Senate Report, the purpose of the FAA was to 
place arbitration agreements on the ‘same footing as other contracts’ and thereby overcome judicial hostility 
to arbitration.”) (footnote omitted); see also E.E.O.C. v. Waffle House, Inc., 534 U.S. 279, 293 (2002) (observing that 
“[t]he FAA directs courts to place arbitration agreements on equal footing with other contracts”); Gilmer v. 
Interstate/Johnson Lane Corp., 500 U.S. 20, 24 (1991). 
14 As explained below, even the Supreme Court has acknowledged this shift. See infra note 24. Whether it moved the 
Court’s decisions closer to, or away from, the intended purpose of the FAA is subject to debate. For authority 
supporting a more limited view of the FAA, see, e.g., supra notes 10–13 and accompanying text. For a contrary 
perspective, see, e.g., infra notes 32–38 and accompanying text and Stephen J. Ware, A Short Defense of Southland, 
Casarotto, and Other Long-Controversial Arbitration Decisions, 30 LOY. CONSUMER L. REV. 303, 317–18 (2018). 
Professor Ware succinctly summarized the latter position as follows, 
 

[T]the text of FAA section 2 did not make enforceable only arbitration agreements between “commercial 
entities” or “merchants” or “businesses.” It made enforceable all arbitration agreements in all sorts of 
contracts “involving commerce” between all sorts of parties, except for “contracts of employment of 
seamen, railroad employees, or any other class of workers engaged in foreign or interstate commerce.”  
While the FAA’s legislative history reflects concerns about non-employment adhesion contracts, such as 
insurance policies, these concerns did not find their way into the statute’s text. So, under mainstream 
approaches to statutory interpretation that, for good reasons, prioritize statutory text far above legislative 
history, it is enough to say Congress knew how to except types of parties from FAA section 2 and chose to 
except some employees but not any consumers. Consequently, if consumers make arbitration agreements 
“involving commerce,” then those agreements are covered by the FAA. 

Id. 
15 See, e.g., Epic Sys. Corp., 138 S. Ct. at 1627 (collecting cases); Southland Corp. v. Keating, 465 U.S. 1, 14 (1984) 
(applying the FAA to state courts and stating that “[t]o confine the scope of the Act to arbitrations sought to be enforced 
in federal courts would frustrate what we believe Congress intended to be a broad enactment appropriate in scope to 
meet the large problems Congress was addressing”). 
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in contracts involving parties of unequal bargaining power. Whether the FAA does or should 

extend to contracts of adhesion is subject to debate.16 Indeed, very few contracts seem to escape 

the reach of the FAA.17 

B. Select Supreme Court Cases Addressing the FAA 

A quick review of a few key Supreme Court cases will help to illustrate the general 

progression of case law interpreting the FAA. It also will provide a nice foundation for discussing 

the intersection of bankruptcy law and arbitration law.  

 
16 A contract of adhesion is defined as a contract presented on a “take it or leave it” basis and may be enforceable 
under certain circumstances, depending on the applicable law. See, e.g., Am. Gen. Life & Acc. Ins. Co. v. Wood, 429 
F.3d 83, 88 (4th Cir. 2005) (explaining the nature of an adhesion contract and that, under West Virginia law, “‘where 
a party alleges that the arbitration provision was unconscionable or was thrust upon him because he was unwary and 
taken advantage of, or that the contract was one of adhesion, the question of whether an arbitration provision was 
bargained for and valid is a matter of law for the court to determine by reference to the entire contract, the nature of 
the contracting parties, and the nature of the undertakings covered by the contract’”) (citations omitted); see also 
Graham v. United Servs. Auto. Ass’n, No. CV-20-02210-PHX-DWL, 2021 WL 2780865, at *4 (D. Ariz. July 2, 2021) 
(explaining approach of Arizona courts to contracts of adhesion and enforcing arbitration provision in employment 
agreement alleged to be a contract of adhesion); Trulove Dirt Works, LLC v. Bacar Constructors, Inc., No. 3:20-CV-
3058, 2020 WL 8182217, at *3 (W.D. Ark. Nov. 18, 2020) (explaining that in a similar case before the Tennessee 
Court of Appeals, “[t]he court first determined that the subcontract was not one of adhesion, despite the fact that the 
subcontractor’s representative claimed in an affidavit that—aside from the price of services—the subcontract was 
presented to him on a take-it-or-leave-it basis. … Since the subcontract itself was not one of adhesion, the court 
concluded that it was ‘unnecessary to examine the arbitration clause to determine its reasonableness.’”) (citations 
omitted).  
 
For academic analysis of these issues, see, e.g., Robert W. Emerson & Zachary R. Hunt, Franchisees, Consumers, 
and Employees: Choice and Arbitration, 13 WM. & MARY BUS. L. REV. 487 (2022); Ronald G. Aronovsky, Starting 
Over: Letting States Regulate Adhesion Arbitration Agreements, 71 SYRACUSE L. REV. 1019, 1020 (2021); Stephen 
J. Ware, The Centrist Case for Enforcing Adhesive Arbitration Agreements, 23 HARV. NEGOT. L. REV. 29 (2017); 
Stephan Landsman, ADR and the Cost of Compulsion, 57 STAN. L. REV. 1593, 1596 (2005); Anne 
Brafford, Arbitration Clauses in Consumer Contracts of Adhesion: Fair Play or Trap for the Weak and Unwary?, 21 
J. CORP. L. 331, 332 (1996).  
 
In addition, similar issues and analysis arise in cases involving class action waivers in arbitration agreements. See, 
e.g., Chalk v. T-Mobile USA, Inc., 560 F.3d 1087, 1097 (9th Cir. 2009) (finding class action waiver in arbitration 
agreement to be a contract of adhesion that was procedurally acceptable but substantively unconscionable under 
Oregon law).  
17 See, e.g., Jones v. Santander Consumer USA Inc., No. 4:19-CV-00811-BRW, 2020 WL 4113045, at *2 (E.D. Ark. 
July 20, 2020), appeal dismissed, No. 20-2728, 2020 WL 8569425 (8th Cir. Sept. 17, 2020) (“Today, despite 
clear legislative intent and history to the contrary, the FAA may apply to any contractual dispute, between any party 
or entity, regarding any subject, and regardless of any state consumer protection law or state constitutional provision. 
Clearly, with this backdrop, the FAA applies to the contract at issue here.”). 
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In its early decisions, the Supreme Court scrutinized whether the subject dispute was 

covered by the FAA, focusing on the language of section 2 of the FAA and whether the matters 

involved arbitration agreements in maritime or commerce transactions.18 In fact, in Bernhardt, the 

Court rejected the Court of Appeals’ suggestion that the reference to maritime and commerce 

transactions limited the scope of only section 2 of the FAA and that section 3 of the FAA applied 

to all arbitration agreements. The Court responded, “We disagree with that reading of the 

Act. Sections 1, 2, and 3 are integral parts of a whole.”19 This led the Court to hold that the 

employment dispute before it fell outside the scope of the FAA. 

The Supreme Court’s language concerning the purpose of the FAA also was more reserved 

in its early cases. For example, in Wilko v. Swan, the Court stated that “[t]he United 

States Arbitration Act establishes by statute the desirability of arbitration as an alternative to the 

complications of litigation.”20 It also suggested that the FAA might not apply in disputes involving 

parties of unequal bargaining power. With respect to the securities margin contract at issue in 

Wilko, the Court observed, “While a buyer and seller of securities, under some circumstances, may 

deal at arm’s length on equal terms, it is clear that the Securities Act was drafted with an eye to 

 
18 See, e.g., Bernhardt v. Polygraphic Co. of Am., 350 U.S. 198, 201 (1956). Some courts and commentators have 
noted an expansion of the Supreme Court’s interpretation of “commerce” under the FAA over the years. See, e.g., 
Santangelo Law Offices, P.C. v. Touchstone Home Health, LLC (In re Touchstone Home Health, LLC), 572 B.R. 255, 
267 (Bankr. D. Colo. 2017) (“A trilogy of U.S. Supreme Court decisions—cited both by the Law Firm and the 
Debtor—helps define the ultra-broad scope of the interstate commerce requirement under the FAA: Allied–Bruce 
Terminix Co., Inc. v. Dobson, 513 U.S. 265, 274–5, 115 S.Ct. 834, 130 L.Ed.2d 753 (1995); Circuit City Stores, Inc. 
v. Adams, 532 U.S. 105, 121 S.Ct. 1302, 149 L.Ed.2d 234 (2001); and Citizens Bank v. Alafabco, Inc., 539 U.S. 52, 
123 S.Ct. 2037, 156 L.Ed.2d 46 (2003). … Searching for conduct ‘affecting’ interstate commerce under the termite 
eradication agreement, the U.S. Supreme Court observed that the defendant companies had multistate operations and 
some of ‘the termite-treating and house-repairing material” used by the defendant companies on the local residence 
“came from outside Alabama…. These exceedingly slim connections to interstate commerce caused a majority of U.S. 
Supreme Court to rule that the FAA applied.”) (some citations omitted).  The other issue often discussed in early FAA 
cases involved the role of the federal courts in diversity cases. The issue was addressed by the Court in Bernhardt and 
subsequent cases. See infra note 31. 
19 Bernhardt, 350 U.S. at 201. 
20 Wilko v. Swan, 346 U.S. 427, 431–33 (1953) (emphasis added), overruled by Shearson/Am. Exp., Inc., 490 U.S. 477 
(1989). 
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the disadvantages under which buyers labor.”21 Considering the relevant provisions of statutes 

before it, the Court concluded that a waiver of forum prior to an actual dispute was prohibited by 

the Securities Act.22 The Court therefore found the arbitration provision in the margin agreement 

invalid. 

Notably, the Supreme Court overruled Wilko in 1989,23 but the shift in the Court’s approach 

to the FAA started in a very gradual manner prior to that time.24 Although several cases might 

demonstrate this shift, the Supreme Court’s decision in Prima Paint Corp. v. Flood & Conklin 

Manufacturing Co., is useful because it articulates some of the Court’s prior reasoning while 

starting to expand the reach of the FAA.25 In Prima Paint, the primary issue was whether the 

parties’ dispute over the validity of a consulting agreement was subject to arbitration. The United 

States Court of Appeals for the Second Circuit held that it was, opining that the arbitration 

provision could be severed from the consulting agreement and enforced as to the parties’ fraud in 

the inducement claim. The Supreme Court affirmed. 

 In reaching its decision, the majority opinion first analyzed whether the consulting 

agreement was covered by section 2 of the FAA. It found the agreement to be related to commerce 

and, in a footnote, reiterated the suggestion set forth in Wilko and other cases that “categories of 

contracts otherwise within the Arbitration Act but in which one of the parties characteristically has 

 
21 Id. at 435. 
22 Id. 
23 Shearson/Am. Exp., Inc., 490 U.S. 477 (1989). 
24 Most commentators acknowledge a definite shift in the Supreme Court’s approach to the FAA in or around 1983. 
The Supreme Court itself has acknowledged this shift. See Shearson/Am. Exp., Inc., 490 U.S. at 481 (“The shift in the 
Court’s views on arbitration away from those adopted in Wilko is shown by the flat statement in Mitsubishi: ‘By 
agreeing to arbitrate a statutory claim, a party does not forgo the substantive rights afforded by the statute; it only 
submits to their resolution in an arbitral, rather than a judicial, forum.’”) (citation omitted). As discussed herein, 
however, Supreme Court decisions even prior to 1983 evidenced a shifting in the views of at least certain Justices 
concerning the scope of the FAA. 
25 Prima Paint Corp., 388 U.S. at 395. 
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little bargaining power are expressly excluded from the reach of the Act.”26 The Court then 

considered whether the parties’ dispute concerning the validity of the agreement nevertheless 

removed the consulting agreement from the scope of the FAA. The majority said no, holding that 

so long as the arbitration provision is valid, the federal courts must enforce that provision, even if 

the validity of the contract itself is at issue.27 

The dissent in Prima Paint strongly disagreed with the majority on several grounds, 

including whether the consulting agreement was the kind of agreement covered by the FAA.28 

According to the dissent, sections 2 and 3 of the FAA “were plainly designed to protect a person 

against whom arbitration is sought to be enforced from having to submit his legal issues as to 

validity of the contract to the arbitrator.”29 From that premise, the dissent notes that “Prima’s 

agreement to an arbitration clause in a contract obtained by fraud was no more ‘voluntary’ than 

an insured’s or employee’s agreement to an arbitration clause in a contract obtained by superior 

 
26 Id. at 403, n. 9. 
27 Notably, a few years earlier and in a slightly different context, the Court rejected the arbitration of whether the 
contracts at issue resulted from fraud. See Moseley v. Elec. & Missile Facilities, Inc., 374 U.S. 167, 171 (1963) (“It 
appears necessary, therefore, that the District Court proceed first to trial of this issue. In considering the question of 
the sufficiency of the pleadings with reference to the allegation of fraud, we believe that, as alleged here, the issue 
goes to the arbitration clause itself, since it is contended that it was to be used to effect the fraudulent scheme. If this 
issue is determined favorably to the petitioner, there can be no arbitration under the subcontracts.”). 
28 The dissent takes issue with the consulting agreement being a transaction in commerce. The dissent notes: 
 

[T]he Court holds that because the consulting agreement was intended to supplement a separate contract 
for the interstate transfer of assets, it is itself a ‘contract evidencing a transaction involving commerce,’ the 
language used by Congress to describe contracts the Act was designed to cover. But in light of the 
legislative history which indicates that the Act was to have a limited application to contracts between 
merchants for the interstate shipment of goods, and in light of the express failure of Congress to use 
language making the Act applicable to all contracts which ‘affect commerce,’ the statutory language 
Congress normally uses when it wishes to exercise its full powers over commerce, I am not at all certain 
that the Act was intended to apply to this consulting agreement. 
 

Prima Paint Corp., 388 U.S. at 409–10 (J. Black, dissenting) (footnotes omitted). 
29 Id. at 413. 
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bargaining power.”30 The dissent then goes on to criticize the majority’s adoption of the 

severability rule and displacing state law with federal arbitration law in the diversity cases.31 

The differing perspectives on the FAA articulated in Prima Paint to some extent 

foreshadowed the policy debate and analysis shift that would emerge in later Supreme Court 

decisions. For example, the Court’s subsequent decisions not only overruled or limited its prior 

rulings on the FAA, but they also framed the discussion differently. The Supreme Court (and, in 

turn, lower courts) began describing the FAA as establishing “a ‘federal policy favoring 

arbitration,’ … [and] requiring that ‘we rigorously enforce agreements to arbitrate.’”32 In 

 
30 Id. 
31 Several of the early Supreme Court cases focused on the proper role of the federal courts in diversity cases with 
respect to the FAA. The majority in Prima Paint explained the issue as follows: 
 

The point is made that, whatever the nature of the contract involved here, this case is in federal court solely 
by reason of diversity of citizenship, and that since the decision in Erie R. Co. v. Tompkins, 304 U.S. 64, 
58 S.Ct. 817, 82 L.Ed. 1188 (1938), federal courts are bound in diversity cases to follow state rules of 
decision in matters which are ‘substantive’ rather than ‘procedural,’ or where the matter is ‘outcome 
determinative.’ Guaranty Trust Co. of New York v. York, 326 U.S. 99, 65 S.Ct. 1464, 89 L.Ed. 2079 (1945). 
The question in this case, however, is not whether Congress may fashion federal substantive rules to govern 
questions arising in simple diversity cases. See Bernhardt v. Polygraphic Co., supra, 350 U.S. at 202, and 
concurring opinion, at 208, 76 S.Ct. at 275 and at 279. Rather, the question is whether Congress may 
prescribe how federal courts are to conduct themselves with respect to subject matter over which Congress 
plainly has power to legislate. The answer to that can only be in the affirmative. 
 

Id. at 404–05. Notably, in Bernhardt, the Court was slightly more deferential to state law under the Erie doctrine in 
the context of the FAA. See Bernhardt, 350 U.S. at 204–05 (“The District Court found that if the parties were in a 
Vermont court, the agreement to submit to arbitration would not be binding and could be revoked at any time before 
an award was made. … We agree with [the District Court] that if arbitration could not be compelled in the Vermont 
courts, it should not be compelled in the Federal District Court.”). 
32 Shearson/Am. Exp., Inc. v. McMahon, 482 U.S. 220, 226 (1987) (subjecting certain securities claims to the FAA). 
To support these propositions, the Court cites its prior decisions in Moses H. Cone Memorial Hospital v. Mercury 
Const. Corp., 460 U.S. 1, 24 (1983) and Dean Witter Reynolds Inc. v. Byrd, 470 U.S. 213, 221 (1985). Based on a 
quick survey of the case law, the phrase “federal policy favoring arbitration” first appeared in the Court’s labor dispute 
decisions in the 1970s. See, e.g., Gateway Coal Co. v. United Mine Workers of Am., 414 U.S. 368, 377 (1974) 
(“The federal policy favoring arbitration of labor disputes is firmly grounded in congressional command. Section 
203(d) of the Labor Management Relations Act, 29 U.S.C. § 173(d).”). The Court then used the phrase when 
discussing the FAA in 1983 in Moses H. Cone Mem’l Hosp., 460 U.S. at 24 (“Section 2 is a congressional declaration 
of a liberal federal policy favoring arbitration agreements, notwithstanding any state substantive or procedural policies 
to the contrary. The effect of the section is to create a body of federal substantive law of arbitrability, applicable to 
any arbitration agreement within the coverage of the Act.”). 
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McMahon, the Court upheld the arbitration of claims under the Exchange Act and RICO,33 and 

distinguished both from the Securities Act claims at issue in Wilko.34 

Although the Court in McMahon enforced the FAA in the context of other statutory claims, 

it did not establish a per se rule. Rather, the Court set forth a multi-factor test to evaluate the 

competing federal statutes before it and, in turn, assist lower courts facing similar issues. The Court 

explained this analysis as follows,  

The Arbitration Act, standing alone, therefore mandates enforcement of agreements 
to arbitrate statutory claims. Like any statutory directive, the Arbitration Act’s 
mandate may be overridden by a contrary congressional command. The burden is 
on the party opposing arbitration, however, to show that Congress intended to 
preclude a waiver of judicial remedies for the statutory rights at issue. If Congress 
did intend to limit or prohibit waiver of a judicial forum for a particular claim, such 
an intent “will be deducible from [the statute’s] text or legislative history,” or from 
an inherent conflict between arbitration and the statute’s underlying purposes.35 
 

Based on this language, lower courts have refused to enforce arbitration agreements under the 

Code, as well as certain other federal statutes (particularly those disfavoring pre-dispute 

agreements).36 

 Despite the willingness of some lower courts to reject arbitration requests under the 

McMahon analysis, the Supreme Court and many lower courts have moved in a slightly different 

direction. As the Court noted in its 2018 decision, Epic Systems Corp. v. Lewis, 

 
33 The claims at issue were “a claim brought under § 10(b) of the Securities Exchange Act of 1934 (Exchange Act)” 
and “a claim brought under the Racketeer Influenced and Corrupt Organizations Act (RICO).” McMahon, 482 U.S. 
at 222. 
34 As noted above, the Supreme Court eventually overruled Wilko in Shearson/Am. Exp., Inc., 490 U.S. 477 (1989). 
35 McMahon, 482 U.S. at 226–27 (emphasis added); see also Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20 
(1991) (conducting similar analysis based on McMahon factors) (internal citations omitted). 
36 See, e.g., Lyons v. PNC Bank, Nat’l Ass’n, 26 F.4th 180 (4th Cir. 2022) (15 U.S.C. § 1639; consumer credit 
protection); Matter of Henry, 944 F.3d 587 (5th Cir. 2019) (Bankruptcy Code); Cunningham v. Fleetwood Homes of 
Georgia, Inc., 253 F.3d 611 (11th Cir. 2001) (Magnuson-Moss Warranty Act); see also In re Touchstone Home Health 
LLC, 572 B.R. at 272–73 (“Although McMahon did not involve the Bankruptcy Code, six U.S. Circuit Courts of 
Appeals (and a host of district and bankruptcy courts) have determined that the McMahon framework applies to 
FAA arbitration issues arising in bankruptcy cases. In the insolvency context, the McMahon framework requires the 
court to analyze: (1) the text and legislative history of the Bankruptcy Code; and (2) whether there is an inherent 
conflict between arbitration and the underlying purpose of the Bankruptcy Code.”) (footnotes omitted). 
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In many cases over many years, this Court has heard and rejected efforts to conjure 
conflicts between the Arbitration Act and other federal statutes. In fact, this Court 
has rejected every such effort to date (save one temporary exception since 
overruled), with statutes ranging from the Sherman and Clayton Acts to the Age 
Discrimination in Employment Act, the Credit Repair Organizations Act, the 
Securities Act of 1933, the Securities Exchange Act of 1934, and the Racketeer 
Influenced and Corrupt Organizations Act.  Throughout, we have made clear that 
even a statute’s express provision for collective legal actions does not necessarily 
mean that it precludes “individual attempts at conciliation” through 
arbitration.  And we’ve stressed that the absence of any specific statutory discussion 
of arbitration or class actions is an important and telling clue that Congress has not 
displaced the Arbitration Act.  Given so much precedent pointing so strongly in one 
direction, we do not see how we might faithfully turn the other way here.37 

 
The Court ultimately determined that arbitration agreements requiring individualized proceedings 

were enforceable despite section 7 of the National Labors Relations Act, which speaks to union 

organization and collective action.38 

Since Epic, many lower courts have continued to follow the McMahon factors and to 

evaluate the enforceability of arbitration agreements on a case-by-case basis.39 Nevertheless, the 

instances in which courts refuse to enforce arbitration agreements are few and far between. This 

trend may be the result of judicial interpretation of the FAA or, as suggested by Justice Gorsuch 

 
37 Epic Sys. Corp., 138 S. Ct. at 1627 (internal citations omitted). 
38 Id. 
39 See, e.g., Belton v. GE Cap. Retail Bank (In re Belton), 961 F.3d 612, 616–17 (2d Cir. 2020), cert. denied sub 
nom. GE Cap. Retail Bank v. Belton, 141 S. Ct. 1513, 209 L. Ed. 2d 252 (2021). In addition, the United States Court 
of Appeals for the Fourth Circuit invoked the McMahon factors to reject an arbitration claim involving a claim under 
15 U.S.C. § 1639 (consumer credit protection). See Lyons v. PNC Bank, Nat’l Ass’n, 26 F.4th 180 (4th Cir. 2022). 
The Fourth Circuit explained, 
 

In contrast to the provisions at issue in the cases cited by PNC, which authorize a cause of action, § 
1639c(e)(3) expressly prohibits a covered agreement from barring a consumer “from bringing an action in 
an appropriate district court of the United States, or any other court of competent jurisdiction.” 15 U.S.C. 
§ 1639c(e)(3). There is a substantive difference between finding that arbitration is an appropriate alternative 
mechanism to enforce a statutorily created right to sue and overriding an express congressional command 
proscribing waiver of a specific judicial forum. Cf. Mitsubishi, 473 U.S. at 628, 105 S.Ct. 3346 (“Having 
made the bargain to arbitrate, the party should be held to it unless Congress itself has evinced an intention 
to preclude a waiver of judicial remedies for the statutory rights at issue.” (emphasis added)); Gilmer, 500 
U.S. at 26, 111 S.Ct. 1647. 
 

Id. at 187. 
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in Epic,40 may be a very important policy question that Congress must resolve. This trend also may 

be shifting again, or at least stabilizing, as two recent Supreme Court cases suggest a more 

restrained approach to the FAA.41 In any event, it raises numerous issues for bankruptcy courts 

faced with requests to enforce prepetition arbitration agreements. 

II. The Treatment of the FAA in Bankruptcy Cases 

The Code contemplates a collective process that facilitates a debtor’s fresh financial start 

while protecting the rights of all creditors.42 It brings all matters affecting a debtor’s financial 

 
40 In addressing the arguments of the dissent in Epic, Justice Gorsuch states, 
 

The policy may be debatable but the law is clear: Congress has instructed that arbitration agreements like 
those before us must be enforced as written. While Congress is of course always free to amend this 
judgment, we see nothing suggesting it did so in the NLRA—much less that it manifested a clear intention 
to displace the Arbitration Act. Because we can easily read Congress’s statutes to work in harmony, that is 
where our duty lies. 
 

Epic Sys. Corp., 138 S. Ct. at 1632. 
41 See Morgan v. Sundance, Inc., No. 21-328, 2022 WL 1611788 (U.S. May 23, 2022) (holding that normal standard 
for evaluating contractual waivers applies in the context of arbitration agreements and rejecting a special federal 
waiver rule to favor arbitration); Badgerow v. Walters, 142 S. Ct. 1310 (2022) (holding that federal courts may not 
look through application to determine jurisdiction with respect to claims to confirm, vacate, or modify arbitral awards 
under sections 9 and 10 of the FAA). In Sundance, Justice Kagan relied on the Court’s earlier FAA decisions to explain 
the federal policy favoring arbitration as follows, 
 

“Th[e] policy,” we have explained, “is merely an acknowledgment of the FAA’s commitment to overrule 
the judiciary’s longstanding refusal to enforce agreements to arbitrate and to place such agreements upon 
the same footing as other contracts.” Granite Rock Co. v. Teamsters, 561 U.S. 287, 302, 130 S.Ct. 2847, 
177 L.Ed.2d 567 (2010) (internal quotation marks omitted). Or in another formulation: The policy is to 
make “arbitration agreements as enforceable as other contracts, but not more so.” Prima Paint Corp. v. 
Flood & Conklin Mfg. Co., 388 U.S. 395, 404, n. 12, 87 S.Ct. 1801, 18 L.Ed.2d 1270 (1967). Accordingly, 
a court must hold a party to its arbitration contract just as the court would to any other kind. But a court 
may not devise novel rules to favor arbitration over litigation. See Dean Witter Reynolds Inc. v. Byrd, 470 
U.S. 213, 218–221, 105 S.Ct. 1238, 84 L.Ed.2d 158 (1985). If an ordinary procedural rule—whether of 
waiver or forfeiture or what-have-you—would counsel against enforcement of an arbitration contract, then 
so be it. The federal policy is about treating arbitration contracts like all others, not about fostering 
arbitration. See ibid.; National Foundation for Cancer Research v. A. G. Edwards & Sons, Inc., 821 F.2d 
772, 774 (C.A.D.C. 1987) (“The Supreme Court has made clear” that the FAA’s policy “is based upon the 
enforcement of contract, rather than a preference for arbitration as an alternative dispute resolution 
mechanism”). 
 

Sundance, 2022 WL 1611788, at *4. 
42 See, e.g., Barry E. Adler, The Creditors’ Bargain Revisited, 166 U. PA. L. REV. 1853, 1854–55 (2018) (explaining 
that “at its core, bankruptcy serves creditors as a group when it supplants individual creditor debt collection remedies 
with a ‘collective debt-collection device’ . . . bankruptcy’s collectivized proceeding is superior to individual creditor 
actions because individual creditors have perverse incentives to act in their own interests, even if those interests 
disserve the creditors’ collective interest.”); see also In re Pier 1 Imports, Inc., 615 B.R. 196, 198 (Bankr. E.D. Va. 
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affairs into a single forum and strives to provide fair and equal treatment to similarly situated 

creditors. Congress also has provided courts overseeing a debtor’s bankruptcy case exclusive 

jurisdiction over “all the property, wherever located, of the debtor as of the commencement of 

such case, and of property of the estate.”43  

It is against this backdrop that courts evaluate the application of the FAA in matters relating 

to a bankruptcy case. For most courts, the key factor is whether “Congress intended to preclude a 

waiver of judicial remedies for the statutory rights at issue.”44 Some courts perform a 

straightforward analysis evaluating the particular section of the Code in light of the federal policy 

favoring arbitration under the FAA. Other courts supplement this analysis by considering whether 

the matter or proceeding before the bankruptcy court is a “core” or “non-core” proceeding under 

section 157 of title 28 of the U.S. Code.45  

For courts adopting the core versus non-core approach, a constitutionally core claim46 is 

the easier case. In these matters and proceedings,47 courts generally hold that the bankruptcy court 

 
2020) (citing Professor Adler for this proposition). 
43 28 U.S.C. § 1334(e). 
44 McMahon, 482 U.S. at 227. 
45 In general, 
 

The bankruptcy court has statutory authority to enter final judgments on core proceedings listed in section 
157(c). Neither section 157(c) nor the listing of proceedings therein, however, provides the bankruptcy 
court with constitutional authority over a claim. Rather, “[a] cause of action is constitutionally core when 
it ‘stems from the bankruptcy itself or would necessarily be resolved in the claims allowance 
process.’” Allied Title Lending, LLC v. Taylor, 420 F. Supp. 3d 436, 448 (E.D. Va. 2019) (quoting Stern v. 
Marshall, 564 U.S. 462, 499, 131 S.Ct. 2594, 180 L.Ed.2d 475 (2011)). 
 

Camac Fund, L.P. v. John McDonnell McPherson (In re McPherson), 630 B.R. 160, 168 (Bankr. D. Md. 2021). 
46 Section 157 of title 28 of the U.S. Code lists examples of core claims. The Supreme Court has, however, drawn a 
distinction between a statutory core claim and a constitutionally core claim. A constitutionally core claim “stems from 
the bankruptcy itself or would necessarily be resolved in the claims allowance process.” Stern v. Marshall, 564 U.S. 
462, 499 (2011). Bankruptcy courts have authority to hear and resolve by final order constitutionally core claims. See, 
e.g., Moses v. CashCall, Inc., 781 F.3d 63, 70 (4th Cir. 2015) (“[T]he [Supreme] Court has subsequently held that 
when a bankruptcy court is faced with a claim that is statutorily core but constitutionally non-core—a so-called ‘Stern 
claim’—it must treat the claim as if it were statutorily non-core, submitting proposed findings of fact and conclusions 
of law to the district court for de novo review. Exec. Benefits Ins. Agency v. Arkison, 134 S.Ct. 2165, 2173, 189 
L.Ed.2d 83 (2014).”). 
47 Although these kinds of arbitration issues often arise in the context of an adversary proceeding, they also may occur 
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has some discretion to retain the matter or proceeding and not enforce the terms of the parties’ 

arbitration agreement.48 These courts find an inherent conflict in allowing an arbitrator to resolve 

matters or proceedings that are grounded in the Code itself or that are integral to the debtor’s 

reorganization efforts. A bankruptcy court’s discretion is far more limited with respect to non-

constitutionally core or non-core proceedings.49 

Regardless of whether the court invokes a discussion of the bankruptcy court’s core 

jurisdiction, courts appear more likely to deny arbitration if the claim involves foundational 

bankruptcy protections, such as the automatic stay and the discharge injunction.50 They do, 

 
in contest matters under the Code, such as matters involving the application of the automatic stay or the claims 
administration process. 
48 See, e.g., Allied Title Lending, LLC v. Taylor, 420 F. Supp. 3d 436, 448 (E.D. Va. 2019) (“Arbitration of 
constitutionally core claims ‘inherently conflict[s] with the purposes of the Bankruptcy Code,’ and therefore a 
bankruptcy court is generally well within its discretion to refuse arbitration of constitutionally core claims.”) (quoting 
Moses v. CashCall, Inc., 781 F.3d 63, 72 (4th Cir. 2015)). But see Herrington v. Wells Fargo Bank, Minnesota, N.A. 
(In re Herrington), 374 B.R. 133, 139–40 (Bankr. E.D. Pa. 2007) (“In Mintze, the Circuit Court of Appeals held that 
‘[t]he core/non-core distinction does not, however, affect whether a bankruptcy court has the discretion to deny 
enforcement of an arbitration agreement.’ Mintze v. Am. Gen. Fin. Serv., Inc. (In re Mintze), 434 F.3d 222, 229 (3d. 
Cir. 2006). Instead, a bankruptcy court has no discretion not to enforce an arbitration agreement unless Congress 
intended otherwise.”); see also infra note 49. 
49 See, e.g., Continental Ins. Co. v. Thorpe Insulation Co. (In re Thorpe Insulation Co.), 671 F.3d 1011, 1021 (9th Cir. 
2012) (“We join our sister circuits in holding that, even in a core proceeding, the McMahon standard must be met—
that is, a bankruptcy court has discretion to decline to enforce an otherwise applicable arbitration provision only if 
arbitration would conflict with the underlying purposes of the Bankruptcy Code.”); The Whiting-Turner Contr. Co. v. 
Elec. Mach Enterprises, Inc. (In re Elec. Mach. Enterprises, Inc., 479 F.3d 791, 796 (11th Cir. 2007) (“However, even 
if a proceeding is determined to be a core proceeding, the bankruptcy court must still analyze whether enforcing a 
valid arbitration agreement would inherently conflict with the underlying purposes of the Bankruptcy Code.”) 
(citations omitted); Rozell v. Citifinancial Auto Corp. (In re Rozell), 357 B.R. 638, 643 (Bankr. N.D. Ala. 2006) 
(finding arbitration of Truth in Lending Act claims warranted whether claim was characterized as core or non-core). 
50 See, e.g., Belton v. GE Cap. Retail Bank (In re Belton), 961 F.3d 612, 617 (2d Cir. 2020), cert. denied sub nom. GE 
Cap. Retail Bank v. Belton, 141 S. Ct. 1513, 209 L. Ed. 2d 252 (2021) (rejecting arbitration of claims involving alleged 
violations of discharge injunction); Matter of Henry, 944 F.3d 587 (5th Cir. 2019) (rejecting arbitration of claims 
relating to discharge injunction); Golden v. Discover Bank (In re Golden), 2021 WL 1535784, at *11 (Bankr. E.D.N.Y. 
Jan. 25, 2021) (rejecting arbitration of claims involving alleged violations of discharge injunction); Homaiden v. SLM 
Corp. (In re Homaidan), 587 B.R. 428, 442 (Bankr. E.D.N.Y. 2018) (refusing to compel arbitration of alleged 
violations of discharge injunction concerning dischargeability of student loans); In re Jorge, 568 B.R. 25, 39 (Bankr. 
N.D. Ohio 2017) (denying arbitration on observing that “[t]he claims for violations of the automatic stay and the 
discharge injunction are core bankruptcy proceedings and do not implicate interpretation of the Contract; instead, such 
claims are unique to bankruptcy proceedings (as Verizon acknowledges)”); Walker v. Got’Cha Towing & Recovery, 
LLC (In re Walker), 551 B.R. 679, 691 (Bankr. M.D. Ga. 2016) (noting that “to require arbitration of 
a stay violation does not serve the core purpose of the FAA and runs roughshod over the considerations that influence 
bankruptcy courts not to enforce similar prepetition contractual provisions”); Merrill v. MBNA America Bank, N.A. 
(In re Merrill), 343 B.R. 1, 11 (Bankr. D. Me. 2006) (bifurcating claims and rejecting arbitration of alleged violations 
of the automatic stay); see also Moses v. CashCall, Inc., 781 F.3d 63, 70 (4th Cir. 2015) (bifurcating claims and 
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however, see some role for arbitration in bankruptcy cases. Consequently, courts have enforced 

arbitration agreements in bankruptcy where the dispute related to an alleged prepetition breach of 

contract claim, as well as the nondischargeability of certain debts and the recovery of fraudulent 

transfers.51 Ultimately, under existing case law, the outcome of any arbitration dispute in 

bankruptcy is fact-dependent and may vary depending on the applicable circuit law. 

Given this potential variability and the important policy issues in play, some have 

questioned whether there is a better or different way to approach arbitration in bankruptcy cases. 

The Symposium papers (summarized in the attached abstracts) consider this question and several 

related issues. They offer meaningful insights on the current system and provide alternative ways 

to address arbitration in bankruptcy cases.  

III. The Symposium Papers 

There is often more than one way to look at any given issue, and the Symposium papers 

suggest this to be true for matters involving arbitration agreements in bankruptcy. At a very high 

level, arbitrating a two-party dispute in bankruptcy seems directly at odds with the collective nature 

 
rejecting arbitration of matters involving claims allowance process); In re McPherson, 630 B.R. at 173–77 (bifurcating 
claims and rejecting arbitration of alleged fraudulent transfer and turnover claims); Kiskaden v. LVNV Funding, LLC 
(In re Kiskaden), 571 B.R. 226 (Bankr. E.D. Ky. 2017) (rejecting arbitration in context of debtor’s declaratory 
judgment action concerning validity of prepetition loan); Larson v. Swift Rock Financial, Inc. (In re Craig), 545 B.R. 
47 (D. Colo. 2015) (rejecting arbitration of fraudulent transfer claim asserted by bankruptcy trustee). But see MBNA 
Am. Bank, N.A. v. Hill, 436 F.3d 104, 109 (2d Cir. 2006) (permitting arbitration of claims asserted in adversary 
proceeding, including alleged violations of automatic stay, post-discharge); In re Banks, 549 B.R. 257, 268 (Bankr. 
D. Or. 2016) (compelling arbitration of claims involving alleged violations of automatic stay in chapter 13 case post-
confirmation). 
51 See, e.g., Moses v. CashCall, Inc., 781 F.3d at 71 (bifurcating claims and enforcing arbitration of alleged claims 
under state law); In re Elec. Mach. Enterprises, Inc., 479 F.3d at 791 (enforcing arbitration of claims involving 
construction subcontract, settlement of funds, and constructive trust); In re Mintze, 434 F.3d at 231 (enforcing 
arbitration of recission claim under prepetition home equity loan); In re McPherson, 630 B.R. at 176–77 (bifurcating 
claims and enforcing arbitration of alleged breach of contract and federal and state law debt collection claims); 
Williams v. Navient Solutions, LLC (In re Williams), 564 B.R. 770 (Bankr. S.D. Fla. 2017) (enforcing arbitration with 
respect to nondischargeability of student loan debt); In re No Place Like Home, Inc., 559 B.R. 863 (Bankr. W.D. Tenn. 
2016) (lifting stay to allow arbitration of federal wage and hour claims); Hix v. Flood (In re Hix), 2011 WL 1520013, 
at *1 (Bankr. N.D. Ga. Feb. 8, 2011) (enforcing arbitration of claim under construction contract); In re Merrill, 343 
B.R. at 11 (bifurcating claims and enforcing arbitration of alleged claims under state law); In re Rozell, 357 B.R. at 
643 (enforcing arbitration of Truth in Lending Act claims). 
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of the bankruptcy process.52 Such a view might suggest an inherent conflict between the Code and 

the FAA in most every instance. With few exceptions, any action in, arising under, or relating to a 

bankruptcy case in some way affects the debtor’s assets or rights in assets, which in turn arguably 

has some impact, even if marginal, on creditors’ collection rights and the debtor’s fresh start. 

Absent an express Congressional directive, however, should the Code be given such 

priority over the FAA? Congress could, and perhaps should, clarify the circumstances under which 

actions involving a debtor are subject to arbitration, but what would be the optimal standard in 

such a scenario? Congress could declare all arbitration clauses null and void, similar to ipso facto 

clauses, in bankruptcy. Congress could vest bankruptcy courts with the discretion to make such 

determinations on a case-by-case basis. Congress also could identify certain categories of 

actions—e.g., automatic stay and discharge violations, chapter 5 avoidance actions, claims 

administration matters—as non-arbitral, and allow the enforcement of arbitration agreements as to 

all other matters, if required by the FAA. 

The four Symposium papers each approach these issues from a slightly different 

perspective. Professor Bruce analyzes the refusal of bankruptcy courts to enforce arbitration 

agreements with respect to class actions and the potential implications of those decisions in 

subsequent litigation seeking class certification. Professor Casey takes a step back to consider the 

tension between the stated objectives of the Code and the FAA and then offers potential ways to 

mitigate that tension with certain guiding principles. Professor Lawless suggests we use 

foundational principles of law to reframe our thinking about the intersection of bankruptcy law 

 
52 See, e.g., Drennen v. Lloyd’s of London (In re Residential Cap., LLC), 563 B.R. 756, 767 (Bankr. S.D.N.Y. 2016) 
(“The Second Circuit has recognized that a Bankruptcy Court has discretion to decline to compel arbitration when a 
conflict exists between the Bankruptcy Code, which favors centralization of disputes concerning a debtor’s estate, and 
the Arbitration Act, which advocates a decentralized approach to dispute resolution. Cibro Petroleum Prods. Inc. v. 
City of Albany (In re Winimo Realty Corp.), 270 B.R. 108, 118 (S.D.N.Y. 2001) (quoting Crysen/Montenay Energy 
Co. v. Shell Oil Co. (In re Crysen/Montenay Energy Co.), 226 F.3d 160, 165 (2d Cir. 2000)).”) (quotations omitted). 
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and arbitration. Finally, Professor Ware urges a more thoughtful analysis of arbitration agreements 

as executory contracts under section 365 of the Code and considers the consequences that flow 

from such an approach. 

These papers not only make a meaningful contribution to the bankruptcy/arbitration 

literature, but they also underscore the need to find a better way to address arbitration agreements 

in bankruptcy. Existing case law, though thoughtful, presents inconsistent results53 and creates 

uncertainty in the law. It is also difficult to navigate. A more precise approach to the issue would 

eliminate (or at least reduce) litigation over arbitrability and allow the Code and the FAA to serve 

their respective policy objectives more effectively.  

  

 
53 Compare cases cited supra note 50 with cases cited supra note 51. 
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BANKRUPTCY’S ARBITRATION COUNTER CURRENT AND  
THE FUTURE OF DEBTOR CLASS ACTIONS 

 
Written by: 

 
Professor Kara J. Bruce 

University of Oklahoma School of Law 
 

Although the Supreme Court has rigorously—and repeatedly—upheld the power of 

contracting parties to choose arbitration, a counter-current exists in bankruptcy.  Bankruptcy 

courts, district courts, and courts of appeals have limited the effectiveness of arbitration 

agreements in a variety of bankruptcy matters, and so far, the Supreme Court has declined to 

interrupt this trend.  An upshot for consumer debtors is that arbitration clauses are, at least for now, 

far less effective at neutralizing class actions in bankruptcy than they are outside of bankruptcy.   

Yet the analysis that has led some courts to refuse arbitration of bankruptcy class action 

claims stands in tension with the rationales that might support later efforts to certify a debtor class.  

This tension is most pronounced in the discharge injunction class action cases, in which arbitration 

has been denied, in part, based on the unwillingness to allow an arbitrator to handle contempt 

proceedings.  It is difficult to reconcile this reality with later attempts to allow those same contempt 

proceedings to be handled by a judge overseeing a nationwide class.  Attorneys and courts handling 

debtor class actions in cases in which an arbitration agreement with a class-action waiver is present 

must therefore run a narrow gauntlet through motions to compel arbitration and ultimately class 

certification. 

This article situates the tension between bankruptcy and arbitration within the broader 

procedural landscape of debtor class actions.  It focuses, in particular, on class actions to enforce 

consumer debtors’ discharges in bankruptcy.  It argues that arbitration is inappropriate in these 

matters, and considers the extent to which contempt-based claims might achieve nationwide class 
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certification.  It also explores the arbitration implications of efforts to broaden the available 

remedies for discharge violations.   
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THE BANKRUPTCY TRIBUNAL 

Written by: 
 

Professor Anthony J. Casey 
University of Chicago Law School  

 
Professor Joshua C. Macey 

University of Chicago Law School 
 

The United States Bankruptcy Code and the Federal Arbitration Act (FAA) are powerful 

statutory schemes, each one demanding a broad scope of influence and preempting many other 

fields laws, state and federal. The capacious nature of these statutes creates a challenging tension 

when they come into conflict. On the one hand, bankruptcy law is, in its very essence, a procedure 

of dispute resolution that cannot be waived or altered by contract. On the other hand, the FAA 

embodies a clear national policy in favor of allowing parties to contract for private dispute 

resolution procedures.   

Resolving that tension requires an examination of important questions about the scope and 

operation of bankruptcy law. In our view, the interaction between the FAA and the Bankruptcy 

Code is in fact a version of a familiar and fundamental bankruptcy problem: When, and under what 

circumstances, should parties be allowed to opt in or out of the “bankruptcy tribunal” for the 

resolution of bankruptcy and bankruptcy-related matters?  

This Article develops a general principle for thinking about that bankruptcy-tribunal 

problem: A bankruptcy tribunal should be the exclusive tribunal to resolve a legal issue if sending 

the dispute elsewhere would thwart the Code’s purpose of providing an efficient forum in which 

to resolve multiparty disputes that involve distressed firms. All questions about whether a dispute 

should be decided by a bankruptcy tribunal—not just those involving arbitration—can and should 
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be resolved by applying this principle. We examine this principle in the context of arbitration and 

then expand to other areas.  
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REFRAMING ARBITRATION & BANKRUPTCY 

Written by: 
Professor Robert M. Lawless 

University of Illinois College of Law 
 

Most every analysis of arbitration in bankruptcy is wrong. There is nothing special about 

bankruptcy. The Federal Arbitration Act (FAA) and the Bankruptcy Code are both congressional 

enactments of equal dignity. Courts must follow both statutes. Arbitration issues in bankruptcy are 

nothing more than statutory interpretation issues, requiring the reconciliation of two statutory 

schemes enacted decades apart and without express guidance on putting them together. 

A thick crust of judicial rhetoric has obscured unassailable principles of law that should 

frame the conversation. Going back to these foundational principles will build a coherent 

framework about how arbitration and bankruptcy law work together.  

This article builds an analysis around four principles to reframe the law about arbitration and 

bankruptcy. First, a contractual agreement cannot bind third persons who are not party to the 

contract. Second and somewhat of a corollary to the first principle, bankruptcy jurisdiction is in 

rem jurisdiction over the bankruptcy estate. An entity without that in rem jurisdiction as well as 

jurisdiction over the claimants to that res lacks authority to issue binding orders about it. Third, a 

court has the power to police its own orders. Fourth, a contract signed in one capacity does not 

bind the person when they act in other capacities. For example, a contract signed in a capacity as 

a corporate president does not bind the person individually. 
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ARBITRATION AGREEMENTS AS EXECUTORY CONTRACTS IN BANKRUPTCY  
AFTER MISSION PROD. HOLDINGS, INC. V. TEMPNOLOGY, LLC 

 
Written by: 

 
Professor Stephen J. Ware 

University of Kansas Law School 
 

preliminary draft, please do not cite or quote 

Section 365(a) of the Bankruptcy Code gives the trustee or debtor-in-possession 

representing a bankruptcy estate the power to choose whether the estate will assume or reject many 

of the executory contracts formed by the pre-bankruptcy debtor. Several commentators have 

argued that arbitration law’s separability doctrine should prevent enforcement of executory 

arbitration agreements rejected under section 365. In contrast, courts nearly always hold that 

rejection does not prevent enforcement of executory arbitration agreements. However, courts differ 

in their reasons for this conclusion and most of their reasons fail to address the separability 

doctrine. This Article integrates the separability doctrine with case law under section 365, 

including the Supreme Court’s 2019 decision in Mission Prod. Holdings, Inc. v. Tempnology,54 

and argues that courts should continue enforcing executory arbitration agreements rejected under 

section 365. 

Section I summarizes the law—in section 365 and cases applying it—on executory 

contracts in bankruptcy, including the “cum onere,” or all-or-nothing, rule generally requiring the 

estate to treat all executory portions of a contract as a unified whole for assumption or rejection. 

This rule is at least ostensibly in some tension with arbitration law’s separability doctrine. 

This Article’s second section describes how Tempnology corrected some lower courts’ 

misinterpretations of section 365 and explores Tempnology’s somewhat mysterious statement that 

 
54 Mission Prod. Holdings, Inc. v. Tempnology, 139 S. Ct. 1652, 1657–58 (2019). 
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after rejection of an executory contract, “all the rights that would ordinarily survive a contract 

breach, including those conveyed here, remain in place.” Section II suggests that Tempnology may 

distinguish mere promissory rights from property rights—with only the latter being “rights that 

would ordinarily survive a contract breach.” This distinction between breach of contract claims 

(which bankruptcy treats harshly) and property interests (which bankruptcy respects) largely tracks 

the distinction between money damages (the usual remedy for breach of contract) and equitable 

remedies (usually available for violations of property rights). However, an equitable remedy, 

specific performance, is the usual remedy for breaches of some contracts and is in the parlance of 

Law & Economics a “property rule,” because a court’s specific performance order vindicates the 

non-breaching party’s right to the specific “thing” the breaching party promised rather than 

allowing the breacher to substitute money damages while keeping the promised “thing.” 

Consequently, the right to specific performance of an executory contract might be, in 

Tempnology’s words, a right that would “ordinarily survive a contract breach.” 

Section III explains that the Federal Arbitration Act requires courts to enforce executory 

arbitration agreements with the remedy of specific performance—court orders staying litigation 

and compelling arbitration. Thus, although bankruptcy law is generally leery of awarding specific 

performance against the bankruptcy estate, courts rightly use the specific performance remedy 

when enforcing arbitration agreements against the estate, notwithstanding rejection under section 

365. And in doing so, courts have—since long before Tempnology—treated the right to compel 

arbitration as, in Tempnology’s words, a right that would “ordinarily survive a contract breach.”  

This approach, Section IV explains, is consistent with arbitration law’s separability 

doctrine. Several commentators argue that this doctrine combines with section 365 to permit the 

trustee or debtor-in possession to sever an arbitration agreement from the contract containing it, 
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so the estate may reject the arbitration agreement and prevent its enforcement. In contrast, some 

courts, including the Third Circuit’s oft-cited decision in Hays and Company v. Merrill Lynch, 

Pierce, Fenner, & Smith, Inc.,55 may be read to suggest, incorrectly, that an executory arbitration 

agreement is not an executory contract and thus may not be rejected under section 365. Section IV 

joins the commentators in arguing that the separability doctrine requires courts to treat an 

executory arbitration agreement as a separable executory contract that may be rejected under 

section 365, but Section IV explains that rejection of executory arbitration agreement does not 

prevent its enforcement with the remedy of specific performance. In fact, such enforcement is 

required by the Federal Arbitration Act. 

55 Hays and Company v. Merrill Lynch, Pierce, Fenner, & Smith, Inc., 885 F.2d 1149 (3d Cir. 1989). 
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Tracking the Up(s) and Down of the 
SBRA Debt Limit  

ongress enacted the Small Business 
Reorganization Act (“SBRA”) on 

February 19, 2019, modifying the chapter 11 
bankruptcy process for eligible small 
businesses.1 It was signed into law by 
President Trump on August 23, 2019, and 
became effective on February 20, 2020.2 The 
SBRA was created, in part, because small 
businesses were not adequately being served 
by chapter 11.3  

Before SBRA, a small business debtor filing 
for chapter 11 would be subject to special 
provisions added to the bankruptcy code 
under the Bankruptcy Abuse Prevention and 
Consumer Protection Act of 2005 
(“BAPCPA”).4 These provisions were 
designed to streamline Chapter 11 
reorganizations for small business debtors.5  

1 Small Business Reorganization Act of 2019, Pub. L. No. 116-54 (2019). 
2 Press Release, Am. Bankr. Inst., President Signs Small Business Reorganization Act into Law (Aug. 23, 2019) 
https://www.abi.org/newsroom/press-releases/president-signs-small-business-reorganization-act-into-law. 
3 Oversight of Bankruptcy Law and Legislative Proposals: Hearing Before the Subcomm. On Antitrust, Commercial, 
& Admin. Law of the H. Comm. on the Judiciary, 116th Cong. (2019) (Revised Testimony of A. Thomas Small on 
behalf of the Nat’l Bankr. Conference in support of H.R.3311). 
4 Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, Pub. L. No. 109-8, 119 Stat. 23, 59 
5 Robert J. Landry, Subchapter V and the Covid-19 Disruption: Did Congress Get Small Business Bankruptcy 
Reform Right This Time?, 16 Ohio St. Bus. L.J. 66 (2021). 
6 Jessica K. Haskell & Nicholas Chmurski, CARES Act Temporarily Increases Debt Limitation for Small Business 
Debtors (Apr. 3, 2020), https://www.wilaw.com/cares-act-temporarily-increases-debt-limitation-for-small-business-
debtors/. 
7 “Proposed Recommendations: Small and Medium-Sized Enterprises (SME Cases,” Final Report of the ABI 
Commission to Study the Reform of Chapter 11 (2014), available at https://commission.abi.org/full-report. 
8 Small Business Reorganization Act of 2019, Pub. L. No. 116-54, § 4(a)(1), 133 Stat. 424. 
9 Paul W. Bonapfel, A Guide to the Small Business Reorganization Act of 2019, 93 Am. Bankr. L.J. 571, 574 (2019). 
10 11 U.S.C. § 1182(1)(A). 
11 Small Business Reorganization Act of 2019, Pub. L. No. 116-54, § 4(a)(1), 133 Stat. 424. It should be noted that 
at the same time the SBRA was passed, Congress passed the Family Farmers Relief Act of 2019, increasing the debt 
limit defining family farmers under chapter 12 from $4,411,400 to $10 million. 
12 Bonapfel supra note 10. 

However, in 2010 the National Bankruptcy 
Conference found that chapter 11 
proceedings “largely proved unworkable” for 
small businesses.6 Similarly, in a 2014 report, 
the American Bankruptcy Institute explained 
how chapter 11 proceedings generated 
burdensome administrative costs, gave 
secured creditors significant influence over 
proceedings, and consisted of requirements 
such as high voting thresholds and elaborate 
disclosures that encumbered small 
businesses.7  

The SBRA fixed these problems by adding a 
new subchapter V to chapter 11.8 Subchapter 
V relaxed the complex requirements of 
chapter 11, shortening the length of process 
and reducing the costs.9 Consequently, the 
SBRA made bankruptcy proceedings more 
manageable for small businesses. 

The SBRA defines a small business as one 
with “aggregate noncontingent liquidated 
secured and unsecured debts”10 of less than 
$2,725,625.11 Few businesses, however, were 
eligible to take advantage of the SBRA 
because their debts exceeded the limit.12  

C 

By Jeffrey Katz (University of Florida 
Levin College of Law, J.D. Candidate 
2024) 
2022 Federal Judicial Intern for United 
States Bankruptcy Court for the Middle 
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Thirty-six days after the SBRA became 
effective, Congress passed the CARES Act to 
provide economic relief during the COVID-
19 pandemic.13 Effective March 27, 2020, the 
Act temporarily increased the eligibility 
threshold for businesses filing under 
subchapter V to a debt limit of $7.5 million 
for one year.14 As the pandemic persisted—
and hours away from the increased debt limit 
expiring—President Biden signed the 
COVID-19 Bankruptcy Relief Extension 
Act, extending the $7.5 million debt limit 
until March 27, 2022.15  

This debt limit extension expired on March 
27, 2022, and the limit reverted to 
$2,725,625. Five days later, on April 1, 2022, 
the debt limit automatically increased to 
$3,024,725 pursuant to § 104’s routine 
adjustments of certain dollar amounts in the 
Bankruptcy Code.16 Approximately one-third 
of the cases debtors in subchapter V filed 
during the temporary debt limit extension 
would have been ineligible under this lesser 
amount.17 

But the good news is that the debt limit has 
been extended once again and retroactively. 
The Bankruptcy Threshold Adjustment and 

13 See Coronavirus Aid, Relief, and Economic Security Act. Pub. L. No. 116-136, § 1113(a)(1)(A), 134 Stat. 249, 
(2020). 
14 Id. 
15 Bankruptcy Relief Extension Act of 2021, Pub. L. No. 117-5, March 27, 2021, 135 Stat 249. 
16 Adjustment of Certain Dollar Amounts in the Bankruptcy Code, 87 Fed. Reg. 24, 6625 (Feb. 4, 2022). 
17 Letter from Hon. Deborah L. Thorne, President, National Conference of Bankruptcy Judges (June 2, 2022). 
18 Bankruptcy Threshold Adjustment and Technical Corrections Act, S.3823, 117th Cong. § 2(d) (2022). The act 
was filed on March 14, 2022 and reported out of the Judiciary Committee on April 7, 2022. It is worth noting that 
this bill also collapses the separate chapter 13 debt limits for secured and unsecured debts into one limit, and that 
new single limit sunsets two years after enactment. Unlike the SBRA eligibility debt limit, the bill does not provide 
retroactive effect to chapter 13 debt limits.  
19 Id. 
20 Congressional Record, Vol. 168, No. 62, pp S2081-82. 
21 Bankruptcy Threshold Adjustment & Technical Corrections Act, S3823, 117th Cong. (2022), 
http://www.congress.gov. 
22 Press Release, Bill Signed: S.1097, S.2520, and S.3823, The White House (June 21, 2022), 
https://www.whitehouse.gov/briefing-room/legislation/2022/06/21/press-release-bill-signed-s-1097-s-2520-and-s-
3823/. 
23 168 CONG. REC. 97 (daily ed. June 7, 2022) (statement of Cliff Bents).   

Technical Corrections Act, S3823, extends 
the $7.5 million debt limit introduced by the 
CARES Act for two more years after 
enactment.18 The bill retroactively applies to 
cases filed on and after March 27, 2020.19 On 
April 7, 2022, Senator Grassley’s proposed 
substitute amendment was made on the 
Senate floor—it passed with unanimous 
consent.20 Likewise, S3823 was introduced in 
the house on June 7, 2022—it passed with 
94.9 percent of votes in favor of the bill.21 
President Biden signed the bill into law on 
June 21, 2022.22 

The SBRA eliminated the burdensome 
expenses and confirmation requirements that 
made chapter 11 largely unworkable for 
small businesses. However, the SBRA’s 
success was mainly while the Act possessed 
the increased debt limit. In 2024 the debt 
limit will revert to $3,024,725. In his 
comment in support of S3823, 
Representative Cliff Bents emphasized that 
“[a]n additional 2 years of normal post-
pandemic bankruptcy activity will give us a 
better understanding of the underlying policy 
issues and will help guide the future design of 
our bankruptcy system.”23 It remains to be 
seen at the new sunset what the future holds 
for the SBRA’s continued popularity.  
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1. Role of the Subchapter V Trustee 

On March 27, 2020, the Small Business Reorganization Act of 2019 (as subsequently 

amended) (the “SBRA”) was enacted.  See 11 U.S. C. § 1181 et. seq. (“Subchapter V”).  It added 

Subchapter V to Chapter 11 of the Bankruptcy Code to make the long and often winding and 

expensive road to confirmation of a plan in a small business bankruptcy case faster, cheaper, and 

easier.  To be eligible to file a small business bankruptcy, a debtor must meet the following tests: 

(1) the debtor must be a person (individual, partnership, corporation) that is not subject to the 

reporting requirements of section 13 or 15(d) of the Securities Exchange Act of 1934 or an affiliate 

of a corporation described above1, (2) the debtor must be engaged in commercial or business 

activities as of the filing, (3) the debtor must have total noncontingent liquidated secured and 

unsecured debts as of the filing of not more than $7.5 million (excluding any debt owed to affiliates 

or insiders but including any debts of affiliated debtors), and (4) the debtor’s primary business 

activity cannot be owning single asset real estate.  See 11 U.S.C. § 1182(1).  In many ways, a 

Subchapter V case is no different than a traditional Chapter 11.  Unlike traditional Chapter 11s, 

however, every Subchapter V case comes with a Subchapter V trustee.  Each region or district 

typically has a pool of Subchapter V trustees who are appointed by the Office of the United States 

Trustee on a case-by-case basis.   

Who is the subchapter V trustee?  What is his or her role?  Is the trustee a friend or a foe?  

The Subchapter V trustee is a fiduciary for the estate.  Absent expansion of the trustee’s role upon 

an order of the court, the debtor remains in possession and the trustee’s duties are largely 

 
1 Section 1182(1)(B)(iii) was amended by the Bankruptcy Threshold Adjustment and Technical Corrections Act 
(enacted April 7, 2022).  The previous version of the statute made any debtor that was an affiliate of an issuer as 
defined in section 3 of the Securities Exchange Act of 1934 (15 U.S.C. 78c) ineligible for relief under Subchapter V. 
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supervisory in nature.  In every case, the trustee is required to perform the statutory duties 

enumerated in § 1183(b)(1), (3), (4), (6), and (7).  Section 1183(b)(1) incorporates by reference 

certain chapter 7 trustee duties as specified in § 704(a)(2), (5), (6), and (7), and (9).  It requires the 

trustee to: 

• Be accountable for all property received [§ 704(a)(2)]. 

• If a purpose would be served, examine proofs of claims and object to the allowance of any 
claim that is improper [§ 704(a)(5)]. 

• If advisable, oppose the discharge of the debtor [§ 704(a)(6)].  

• Unless the court orders otherwise, furnish such information concerning the estate and the 
estate's administration as is requested by a party in interest [§ 704(a)(7)]. 

• Make a final report and file a final account of the administration of the estate with the 
United States Trustee and the court [§ 704(a)(9)]. 

In every case, the Subchapter V trustee is required to appear and be heard at the status 

conference conducted under § 1188 and at any hearing that concerns the value of property subject 

to a lien, confirmation of a plan, modification of a plan after confirmation, or the sale of property 

of the estate.  § 1183(b)(3).  In cases involving domestic support obligations, the trustee is required 

to provide written notice to the holder of the claim in accordance with § 704(c).  § 1183(b)(6).  

Unlike any other chapter of the Bankruptcy Code, in every Subchapter V case, the trustee is 

required to facilitate the development of a consensual plan of reorganization and to ensure that the 

debtor commences making timey payments required by any confirmed plan.  § 1183(b)(7), (4), 

respectively.   

The U.S. Department of Justice, Executive Office for United States Trustees has published 

a Handbook for Small Business Chapter 11 Subchapter V Trustees, which describes additional 

duties that the trustee is expected to perform in each Subchapter V case (as necessary and 

appropriate): 
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• Review initial case filings to determine whether the trustee has any connection to any 
parties in the case or conflicts; communicate any issues to the United States Trustee; in the 
absence of a conflict, prepare and transmit to the United States Trustee for filing with the 
court a written verification establishing the trustee’s disinterestedness. 

• Review the docket and case file (petition, creditor matrix, schedules, and statement of 
financial affairs, first day pleadings, debtor’s 1116 statement and accompanying financial 
documents (i.e. balance sheet, statement of operations, cash-flow statement, and tax 
returns)). 

• Review the debtor’s books and records. 

• Meet with the debtor and counsel. 

• Attend the initial debtor interview. 

• Review the monthly operating reports. 

• Analyze the debtor’s eligibility for relief under Subchapter V. 

• Attend the § 341 meeting of creditors (and examine the debtor as appropriate). 

• Review the debtor’s pre-status conference report. 

• Analyze the debtor’s claim of exemptions; communicate any concerns to the debtor; object 
(as appropriate). 

• Review and analyze the plan; communicate any concerns to the debtor; object (as 
appropriate). 

• Review and analyze other pleadings filed by the debtor, creditors, the United States 
Trustee, and other parties in interest; communicate any concerns; take positions as 
appropriate. 

• Facilitate resolution of contested matters and adversary proceedings. 

• File a final report and account of the trustee’s administration of the estate. 

• Refer suspected violations of criminal law (i.e. bankruptcy crimes, bank fraud, mail fraud, 
wire fraud, and tax fraud) to the appropriate United States Attorney. 

• Report to the United States Trustee the loss or potential loss of personally identifiable 
information. 

• Follow certain banking and accounting practices to protect monies of the estate in the 
trustee’s possession in accordance with the provisions of § 345. 
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• Obtain and maintain an appropriate trustee bond for each case administered as required 
under § 322. 

• Submit monthly and annual reports to the United States Trustee. 

• Maintain and preserve adequate records for the cases administered. 

U.S. Department of Justice, Executive Office for United States Trustees, Handbook for Small 

Business Chapter 11 Subchapter V Trustees, February 2020 (“Handbook”), at Chapter 3.  

Available at: www.justice.gov/ust/file/subchapterv_trustee_handbook.pdf/download.   

The trustee’s statutory duties can be expanded by the court without removing the debtor-in-

possession upon the request of a party in interest, the trustee, or the United States Trustee.  If so 

ordered by the court, the trustee is required to: 

• Investigate the acts, conduct, assets, liabilities, and financial condition of the debtor, the 
operation of the debtor’s business and the desirability of the continuance of such business, 
and any other matter relevant to the case or to the formulation of a plan [§ 1106(a)(3)]. 

• File a statement of the investigation once completed, including any fact ascertained 
pertaining to fraud, dishonesty, incompetence, misconduct, mismanagement, or 
irregularity in the management of the affairs of the debtor, or to a cause of action available 
to the estate, and transmit a copy or a summary to any creditors’ committee, equity security 
committee, indenture trustee, or such other entity as the court designates  [§ 1106(a)(4)]. 

• File post-confirmation reports as necessary or as ordered by the court. [§ 1106(a)(7)]. 

If the debtor-in-possession is removed, the trustee’s duties can be expanded to include taking 

possession of property of the estate and operating the debtor’s business.  § 1183(b)(5).  If so 

ordered by the court, the trustee is required to:  

• If the business of the debtor is authorized to be operated, file with the court, with the United 
States trustee, and with any governmental unit charged with responsibility for collection or 
determination of any tax arising out of such operation, periodic reports and summaries of 
the operation of such business, including a statement of receipts and disbursements, and 
such other information as the United States trustee or the court requires [§704(a)(8)]. 

• Perform various duties specified in section 704(a), including: (2) be accountable for all 
property received; (5) examine proofs of claim and object to improper claims; (7) unless 
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the court orders otherwise, provide information regarding the estate as requested to parties 
in interest; (8) file reports of operations if the debtor is authorized to be operated (9) make 
a final report and file a final account of the administration of the estate; (10) provide notice 
of the debtor’s domestic support obligation; (11) administer any employee benefit plan; 
(12) if debtor is a health care business, take reasonable steps to transfer patients. [§ 
1106(a)(1)]. 

• File the schedules and statements of financial affairs required under § 521(a)(1) if the 
debtor has not filed them [§ 1106(2)]. 

• For any year for which the debtor has not filed a tax return required by law, furnish, without 
personal liability, such information as may be required by the governmental unit with 
which such tax return was to be filed, in light of the condition of the debtor’s books and 
records and the availability of such information. [§ 1106(a)(6)]. 

Among the most important subchapter V trustee duties are assessing the financial viability of the 

small business debtor, facilitating a consensual plan of reorganization, and helping ensure that the 

debtor files or submits complete and accurate financial reports.  Handbook, at 1-1. 

2. Facilitation Role is Most Important and is Unique  

Of all the duties, the Subchapter V trustee’s statutory duty to facilitate the development of 

a consensual plan of reorganization is perhaps the most important role and is unique to Subchapter 

V.  11 U.S.C. § 1183(b)(7).  Section 1183(b)(7) of the Bankruptcy Code provides that a principal 

duty of the trustee is to facilitate the development of a consensual plan of reorganization.  

Handbook, at 3-9.  The Subchapter V trustee appointed in each case is tasked primarily with 

facilitating a consensual plan.  Handbook, at 1-2.  See also, In re Ozcelebi, 639 B.R. 365, 381 

(Bankr. S.D. Tex. 2022) (“The Subchapter V trustee’s primary duty is to “facilitate the 

development of a consensual plan of reorganization.”).  

The facilitator role is a role not given to trustees under other chapters of the Bankruptcy 

Code.  “The subchapter V trustee's special duty to ‘facilitate the development of a consensual plan 

of reorganization’ appears nowhere else in the Bankruptcy Code and is specific to subchapter V.” 
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Id.  See also, In re 218 Jackson LLC, 631 B.R. 937, 947 (Bankr. M.D. Fla. 2021) (“The subchapter 

V trustee is the only trustee directed to ‘facilitate the development of a consensual plan of 

reorganization’.  This duty is assigned to no other trustee in bankruptcy.  This distinction is 

significant.”) 

“The subchapter V trustee, tasked primarily with facilitating consensual plans, occupies a 

unique position as contrasted with its counterparts in traditional chapter 11 and other cases, who 

tend to be adversarial to the debtor by virtue of their duties to protect the bankruptcy estate and its 

creditors.”  Ozcelebi, 639 B.R. at 381.  “Traditionally, trustees tend to be adversarial to the debtor 

as a result of their duties in protecting the estate and creditors.”  218 Jackson LLC, 631 B.R. at 

947.  “Chapter 7 trustees take possession of the estate’s property and dispose of or administer those 

assets in order to pay creditors.”  Id.  See also, Ozcelebi, 639 B.R. at 381 (“Chapter 7 trustees 

marshal and administer estate assets to pay creditors”).  “This role typically puts a trustee in 

conflict with the debtor and sometimes creditors.”  218 Jackson, 631 B.R. at 947.  “A chapter 11 

trustee, if one is appointed, similarly takes possession of estate assets for the purpose of liquidation, 

sale, or less frequently, a reorganization.”  Id.  See also, Ozcelebi, 639 B.R. at 381 (“Chapter 11 

trustees take possession of estate assets and facilitate either a liquidation or a reorganization”).  “A 

chapter 13 trustee similarly is gathering assets, but in the form of plan payments in order to 

distribute to creditors.”  218 Jackson, 631 B.R. at 947.  See also, Ozcelebi, 639 B.R. at 381 

(“Chapter 13 trustees gather assets in the form of plan payments for distribution to creditors”).  “A 

chapter 12 trustee is perhaps the most similar here—not taking possession of estate property and 

occupying a similar oversight role.”  218 Jackson, 631 B.R. at 947.  See also, Ozcelebi, 639 B.R. 

at 381 (“Chapter 12 trustees are perhaps the closest to subchapter V trustees because they occupy 

a similar role as overseer without taking possession of estate property unless directed to do so in 
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the administration of a confirmed chapter 12 plan of reorganization.”).  “But even a chapter 12 

trustee is not charged with facilitation of a consensual plan.”  218 Jackson, 631 B.R. at 947. 

The Subchapter V trustee’s role was intentionally designed to be less adversarial.  Id.  

Facilitation of a consensual plan requires the Subchapter V trustee to work with the parties—the 

creditors and debtor—to agree on a plan.  Id.  “The definition of facilitate is to ‘make the 

occurrence of (something) easier; to render less difficult.’”  Id. (quoting Black's Law Dictionary 

734 (11th Ed. 2019).  As a result, the Subchapter V trustee acts more like a mediator than an 

adversary.  Id. (quoting In re Seven Stars on the Hudson Corp., 618 B.R. 333, 346 n.81 (Bankr. 

S.D. Fla. 2020)(“A substantial part of the Subchapter V trustee’s pre-confirmation role, therefore, 

should be to serve as a de facto mediator between the debtor and its creditors.”).   

In performing this role, the Handbook provides the following guidance to Subchapter V 

trustees.  As soon as possible, the trustee should begin discussions with the debtor and principal 

creditors about the plan  the debtor will propose, and encourage communication between all parties 

in interest as the plan is developed.  Handbook, at 3-4, 3-9.  “The trustee should be proactive in 

communicating with the debtor and debtor’s counsel and with creditors, and in promoting and 

facilitating plan negotiations.”  Handbook, at 3-9  “Depending upon the circumstances, the trustee 

also may participate in the plan negotiations between the debtor and creditors and should carefully 

review the plan and any plan amendments that are filed.”  Id. 

3. Always Disinterested, Sometimes Neutral 

Under § 1183, where there is no standing Subchapter V trustee, the United States Trustee 

is directed to appoint a disinterested person to serve as trustee in the case.  § 1183(a).  A 

“disinterested person” is a person (not necessarily an individual) who is not a creditor, equity 

security holder, insider, officer, employee or other stakeholder in the debtor, and does not have an 
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interest materially adverse to the estate or any class of creditors or equity security holders.  11 

U.S.C. § 101(14).  In essence, the Subchapter V trustee must not have any pecuniary interest in 

the outcome of the case, or any conflicts of interest that might impair the trustee’s ability to carry 

out his or her duties.  Handbook, at 2-2.  Prior to appointment in a case, the Subchapter V trustee 

is required to prepare and submit to the United States Trustee a verified statement of 

disinterestedness.  Id. at 2-3.  As a result, the trustee begins the appointment as disinterested and 

is required to notify the United States Trustee of any circumstances that develop during the course 

of the case that impair the trustee’s disinterestedness. 

Does the disinterestedness requirement also require the trustee to be neutral at all times?  

Black’s Law Dictionary defines “neutral” as “not supporting any of the people or groups involved 

in an argument or disagreement; indifferent to the outcome of a dispute; refraining from taking 

sides in a dispute; impartial; unbiased.”  NEUTRAL, Black's Law Dictionary (11th ed. 2019).  The 

trustee is an independent third party who must be fair and impartial to all parties in the case.  

Handbook, at 2-2.  From this standpoint, the Subchapter V trustee appears uniquely positioned to 

serve as an impartial actor to facilitate not only a consensual confirmation but perhaps also 

resolution of other contested matters and adversary proceedings.   

However, the trustee is also party in interest in the case, with standing to take positions on 

a myriad of issues including, without limitation, eligibility for Subchapter V relief, use of cash 

collateral, payment of prepetition wages, payment of affiliate officer salaries, maintenance of 

prepetition bank accounts, employment of professionals, exemptions, stay relief, assumption and 

rejection of leases and contacts, asset sales, plan confirmation, objections to claims, conversion, 

dismissal, and other contested matters and adversary proceedings.  Taking a position on any one 
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of the foregoing issues would not impact the trustee’s disinterestedness but would terminate the 

trustee’s case-inception neutrality.   

While the trustee must always be “disinterested” that does not mean that the trustee must 

also be neutral at all times for all purposes.  So, if a Subchapter V trustee is not necessarily neutral 

at all times and for all purposes, can the trustee serve as a meditator? 

4. Facilitator is De Facto Mediator or Mediator-Like 

A facilitator is someone that helps a group of people engage in discussions or work 

together; one who interacts with parties in negotiations, exchanging information and trying to 

further the process.  FACILITATOR, Black’s Law Dictionary (11th Ed. 2019).  “The term 

‘facilitator’ is often used interchangeably with the term ‘mediator. . .’” Id. (quoting U.S. Office of 

Personnel Management, Alternative Dispute Resolution: A Resource Guide 8–9 (2001)). 

The role of facilitating plan confirmation or other case issues can look like conducting a 

mediation.  Indeed, the trustee’s facilitator role has been analogized to that of a mediator.  See 

Christopher G. Bradley, The New Small Business Bankruptcy Game: Strategies for Creditors 

Under the Small Business Reorganization Act, 28 Amer. Bankr. Inst. L. Rev. 251, 261 (2020) 

(“Trustees seem likely to play the role of mediator.”); 22 Donald L. Swanson, SBRA: Frequently 

Asked Questions and Some Answers, 38 AMER. BANKR. INST. J. (Nov. 2019) at 8 (the statutory 

goal of a consensual plan suggests that the trustee also fill a mediation role). 

Bankruptcy courts have also described the Subchapter V trustee as a de facto mediator or 

mediator like.  In  In re Seven Stars on the Hudson Corp., 618 B.R. 333, 346 (Bankr. S.D. Fla. 

2020), Judge Grossman described the role as follows: 

A Subchapter V trustee is specifically charged with the duty to “facilitate the 
development of a consensual plan of reorganization.” 11 U.S.C. § 1183(b)(7). This 
role should include working not only with the debtor, but with creditors as well, to 
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facilitate negotiation of a consensual plan. A substantial part of the Subchapter V 
trustee’s pre-confirmation role, therefore, should be to serve as a de facto mediator 
between the debtor and its creditors. 

In In re 218 Jackson LLC, 631 B.R. 937, 947 (Bankr. M.D. Fla. 2021), Judge Vaughan described 

the role as follows: 

“Facilitation of a consensual plan requires the subchapter V trustee to work with 
the parties—the creditors and debtor—to agree on a plan. The definition of facilitate 
is to “make the occurrence of (something) easier; to render less difficult.”  Black's 
Law Dictionary 734 (11th Ed. 2019). As a result, the subchapter V trustee acts more 
like a mediator than an adversary.  

As a practical matter, the trustee’s facilitator role naturally matches a mediator’s role. “The 

mediator’s role in the settlement is to suggest alternatives, analyze issues, question perceptions, 

conduct private caucuses, stimulate negotiations between opposing sides, and keep order.” M.D. 

Fla. L.B.R. 9019-2.  The trustee’s role as facilitator is identical.   

In some instances, the trustee fulfills his or her facilitator role by engaging in shuttle 

diplomacy with respect to contested issues by transmitting settlement offers between counsel via 

telephone or email communications.  In other cases, it is critical for the parties and their counsel 

to participate in face to face (Zoom or in-person) discussions/negotiations with the trustee with 

break-out sessions to facilitate the open flow of communication.  During these negotiations, the 

trustee is not simply a message carrier.  The trustee is actively analyzing issues, questioning 

perceptions, conducting private caucuses, stimulating negotiations between opposing sides, 

suggesting alternatives, and keeping order amongst the parties and counsel. 

The author serves as a Subchapter V trustee in the Middle District of Florida for cases filed 

in Tampa and Fort Myers, and has been appointed in approximately 60 cases.  In some cases, the 

court has ordered the parties and their counsel to participate in “meet and confer” or “mediation” 

sessions with the author, in her capacity as a Subchapter V trustee.  See e.g., In re Joseph Robert 

Verna and Karen Elizabeth Verna, Case No. 2:22-bk-00021-FMD (M.D. Fla. 4/27/22) (Doc. No. 
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87) directing the parties to participate in zoom mediation with the Subchapter V trustee.  In other 

cases, no formal order has been entered, but the court has orally directed the parties to participate 

in “meet and confer” sessions with the trustee. 

5. Not a Mediator 

But the Subchapter V trustee cannot, in the traditional sense, be a mediator.  Mediators, by 

longstanding practice and by codification in almost all jurisdictions, are not involved in the 

underlying case.  Mediators typically sign, and require the parties to sign, confidentiality 

agreements.  Mediators are also subject to strict limitations on disclosures pursuant to professional 

and ethical standards.  Thus, they are required to maintain the parties’ confidences.  Once the 

mediation is concluded, mediators do not touch the case again; they do not show up in court at a 

subsequent hearing following an unsuccessful mediation and participate as a party in interest. 

Mediation is “a method of nonbinding dispute resolution involving a neutral third party 

who tries to help the disputing parties reach a mutually agreeable solution.”  MEDIATION, Black's 

Law Dictionary (11th ed. 2019).  It is an opportunity for the parties to negotiate a mutually 

acceptable, but equally painful settlement consistent with the mediation policy of self-

determination.  “Mediation is a confidential process that includes a supervised settlement 

conference presided over by an impartial, neutral mediator to promote conciliation, compromise 

and the ultimate settlement of a civil action.”  Id.  See also, Florida Rules for Certified & Court 

Appointed Mediators (“Florida Mediation Rules”), Rule 10.210 (August 2021) (“Mediation is a 

process whereby a neutral and impartial third person acts to encourage and facilitate the resolution 

of a dispute without prescribing what it should be.  It is an informal and non-adversarial process 

intended to help disputing parties reach a mutually acceptable agreement.”) 
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A mediator is “a neutral person who tries to help disputing parties reach an agreement.  

MEDIATOR, Black's Law Dictionary (11th ed. 2019).  “The role of the mediator is to reduce 

obstacles to communication, assist in the identification of issues and exploration of alternatives, 

and otherwise facilitate voluntary agreements resolving the dispute.”  Florida Mediation Rules, 

Rule 10.220.  See also, M.D. Fla. L.B.R. 9019-2 (“The mediator’s role in the settlement is to 

suggest alternatives, analyze issues, question perceptions, conduct private caucuses, stimulate 

negotiations between opposing sides, and keep order.”).  “The mediator should not opine or rule 

upon questions of fact or law, or render any final decision in the case.”  Id.  Indeed, the ultimate 

decision-making authority rests with the parties.  Florida Mediation Rules, Rule 10.220.  At the 

conclusion of mediation, the mediator is required to report to the court (1) the identity of the parties 

in attendance at the mediation, and (2) that parties either reached an agreement in whole or in part 

or that the mediation was terminated without the parties’ coming to an agreement.  M.D. Fla. 

L.B.R. 9019-2(a).   

In most jurisdictions, mediators are governed by standards of professional conduct.  See 

e.g., Florida Mediation Rules, Part II.  See also, M.D. Fla. L.B.R. 9019-2(d) (“All mediators who 

mediate in cases pending in this District, whether or not certified under the rules adopted by the 

Supreme Court of Florida, shall be governed by standards of professional conduct and ethical rules 

adopted by the Supreme Court of Florida for circuit court mediators.”).  Typically, this prevents 

the mediator from disclosing, outside the context of mediation, any oral or written communications 

made during mediation or in furtherance of mediation.  See e.g., M.D. Fla. L.B.R. 9019-2(g)(2) 

(“Except as provided in this section (g), all Mediation Communications are confidential, and the 

mediator and the Mediation Participants shall not disclose outside of the mediation any Mediation 

Communication, and no person may introduce in any Subsequent Proceeding evidence pertaining 
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to any aspect of the mediation effort.”).  In addition, communications made during mediation are 

generally privileged and not admissible in evidence in a subsequent proceeding.  See e.g., M.D. 

Fla. L.B.R. 9019-2(g)(3) (“Without limiting subsection (2), Rule 408 of the Federal Rules of 

Evidence and any applicable federal or state statute, rule, common law, or judicial precedent 

relating to the privileged nature of settlement discussions or mediations apply.). 

While the trustee is not able to rule or render decisions in the context of mediation, the 

trustee is an estate fiduciary and a party in interest in the case.  The trustee can be called upon by 

the court  to express a position on sales of assets, confirmation of a plan, or other matters that come 

before the court.  In such a case, the trustee may be required to make disclosure with respect to 

matters learned during the course of “mediation” even if the parties requested or directed the 

trustee to maintain confidentiality. This would undoubtedly place the trustee into a conflict 

position.  That begs the question—can the parties waive the conflict?  

Rule 10.340(a) of the Florida Mediation Rules provides that “[a] mediator shall not 

mediate a matter that presents a clear or undisclosed conflict of interest.  A conflict of interest 

arises when any relationship between the mediator and the mediation participants or the subject 

matter of the dispute compromises or appears to compromise the mediator’s impartiality.”  Florida 

Mediation Rules, Rule 10.340(a).  A mediator may serve following appropriate disclosure of a 

conflict so long as: (1) all parties agree, and (2) the conflict does not clearly impair the mediator’s 

impartiality.  Florida Mediation Rules, Rule 10.340(c).  If the conflict clearly impairs the 

mediator’s impartiality, the mediator is required to withdraw.  Id.  The result under the local 

bankruptcy rules in the Middle District of Florida is the same.  See M.D. Fla. L.R. 9019-2(c)(2) 

(“The parties may waive a mediator’s actual or potential conflict of interest, provided that the 

mediator concludes in good faith that the mediator’s impartiality will not be compromised. The 
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unique nature of bankruptcy cases favors the parties’ ability to waive conflicts and supersedes the 

concept of nonwaivable conflicts.”). 

There will always be potential for conflict between the trustee’s “mediator” role and its 

party in interest status.  This is likely a conflict that clearly impairs the trustee’s impartiality 

preventing the trustee from serving as a true mediator. 

6. Encouraging Candid Communications with the Trustee 

There are two concerns expressed by practitioners with respect to communications with 

the trustee: (1) confidentiality (i.e., protection from disclosure in almost all circumstances), and 

(2) admissibility into evidence under Rule 408 of the Federal Rules of Evidence.   

The disclosure issue was discussed in section 5, above.  Unfortunately, not every disclosure 

made to the trustee is protected.  Astute bankruptcy practitioners are keenly aware of that fact.  

Some are refusing to engage in candid communications with the trustee or refusing to utilize the 

trustee’s facilitation services for fear of subsequent disclosure compromising their case.  There are 

certainly instances where the parties need a third-party mediator.  But, the key is recognizing those 

instances and separating the issues for mediation from the issues which can be addressed 

efficiently and economically by the Subchapter V trustee without compromising the case.  

Take this case for example.  A creditor files an objection to the debtor’s eligibility to 

proceed in Subchapter V.  The debtor really wants to be in Subchapter V, but knows its eligibility 

case is weak and does not want to spend the time or money litigating the eligibility issue.  Debtor’s 

counsel wants to try and negotiate a quick plan to avoid having to litigate the eligibility issue.  In 

order to express the exigency in getting a deal done, debtor’s counsel wants the third-party neutral 

to know just how weak his case is.  Obviously, debtor’s counsel does not want the third-party 

neutral to communicate that to creditor’s counsel.  If the trustee serves as the third-party neutral 
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with respect to the eligibility issue and learns of weaknesses in the debtor’s case, the trustee may 

be obligated to make subsequent disclosure to the court if the eligibility issue goes to trial and the 

court prompts the trustee for his or her position.  In this case, the parties would be best served by 

a third-party mediator. 

In most cases, however, the trustee is best suited to serve as de facto mediator with respect 

to contested matters and adversary proceedings.  Why?  The trustee is already up to speed.  The 

trustee knows the parties, their counsel, the case, the financial issues, and the legal issues.  In 

addition, many trustees bill at an hourly rate that is a significant discount off of their market rates.  

Therefore, utilizing the Subchapter V trustee should save the parties and their counsel substantial 

time and money.  

So, how do you encourage parties to have candid communications with the trustee?  Rule 

408 of the Federal Rules of Evidence provides that “evidence of the following is not admissible 

— on behalf of any party — either to prove or disprove the validity or amount of a disputed claim 

or to impeach by a prior inconsistent statement or a contradiction: 

(1) furnishing, promising, or offering — or accepting, promising to accept, or offering to 
accept — a valuable consideration in compromising or attempting to compromise the claim; and 

(2) conduct or a statement made during compromise negotiations about the claim — except 
when offered in a criminal case and when the negotiations related to a claim by a public office 
in the exercise of its regulatory, investigative, or enforcement authority.” 

Fed.R.Evid. 408. 

The trustee along with the parties and their counsel could agree that all oral and written 

communications about a particular matter are intended to be confidential settlement 

communications subject to Rule 408.  Specifically, the trustee could have each party and their 

counsel sign an agreement which provides that statements made and materials used during the 

course of the settlement negotiations shall not be subject to disclosure in discovery (except for 
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statements and materials otherwise subject to discovery, which were not prepared specifically for 

use in the settlement negotiations) or admissible in any judicial or administrative proceeding.   

7. Other Ways to Effectively Utilize the Subchapter V Trustee 

Having a successful case depends upon several factors, perhaps the most important of 

which is determining whether the debtor has a viable business worth preserving or whether the 

owner(s), who have invested their blood, sweat, and tears into the business are simply delaying the 

inevitable.  Whether you are a pro se debtor, represent the debtor, are a creditor, or represent a 

creditor, the Subchapter V trustee can help you analyze whether the dog can hunt.  That is, the 

trustee can aid in determining whether the debtor has a viable business to reorganize, whether the 

business should be sold as a going concern, or whether the business should liquidate.   

Making this determination requires the debtor and its counsel to timely furnish the trustee 

with financial statements (balance sheet, income statement, cash flow statement, and profit and 

loss statement), tax returns, accounts receivable aging reports, accounts payable aging reports, 

inventory turnover reports, etc.  A deep dive through the financial history of the company will 

enable the trustee to help diagnose the problem(s)2 and discuss potential solutions3 with the debtor, 

its counsel, and other constituents. 

One of the most significant challenges facing small business debtors is that they lack in-

house resources to comply with the financial mandates of the Bankruptcy Code, the Bankruptcy 

Rules, the United States Trustee’s Operating Guidelines, and the local rules, practices, and 

 
2 Some of the more common problems plaguing debtors include incompetent or inefficient management; rapid 
expansion (and often loss of quality control); overleveraging assets (often to support the lifestyle of the principals); 
failure to shed unprofitable locations, divisions, or products. 
3 Potential solutions include rejecting or renegotiating unprofitable leases and contracts, eliminating products or 
services with low margins, downsizing or rightsizing the company, restructuring secured indebtedness, selling 
excess inventory or other assets, obtaining debtor in possession or exit financing, and selling the company as a going 
concern. 
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procedures of the bankruptcy court.  Often, debtor’s counsel is forced to assist the debtor with 

preparing an initial two-week cash collateral budget, a 13-week cash flow forecast, weekly budget 

to actual cash collateral reports, monthly operating reports, plan projections, a liquidation analysis, 

and a schedule of plan distributions.  In other instances, the debtor prepares these items, only for 

debtor’s counsel to have to painstakingly review and attempt to correct errors.  Even where 

debtor’s counsel is equipped to assist the debtor with these tasks, doing so distracts debtor’s 

counsel from its primary responsibilities.   

Although it is not the role of the Subchapter V trustee to prepare financial projections or 

reports that are the obligation of the debtor in possession, the trustee can provide valuable input 

regarding both the substance and the presentation of the reports.  The trustee can provide insight 

to the debtor to ensure that all bankruptcy reporting is on a cash basis and that the formatting is 

consistent with the expectations of the court and local practice.  The trustee can also review the 

initial two-week cash collateral budget with the debtor to ensure that it contains only those 

expenses that the debtor must pay in the first two weeks of the case (i.e. payroll, utilities, insurance, 

inventory).  The trustee can provide valuable input regarding the terms of a proposed plan, and 

assist in plan negotiations with creditors.  The trustee can analyze the plan projections in 

comparison to historical financial statements and bankruptcy case reporting (i.e. cash collateral 

reports, and monthly operating reports) and be a valuable resource in the feasibility analysis for 

confirmation.  The trustee can review the liquidation analysis be a valuable resource in the 

analyzing the best interest of creditors test and facilitating resolution of valuation disputes .   

The trustee can also facilitate resolution of a myriad of other contested matters and 

adversary proceedings including, without limitation, eligibility objections, stay relief/adequate 

protection motions, objections to claims, objections to confirmation, as well as adversary 
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proceedings seeking an injunction, avoidance and recovery of chapter 5 causes of action, and to 

deny the debtor’s discharge or the dischargeability of a particular debt.   

The key to ensuring that you have a magical Subchapter V case is communicating with the 

Subchapter V trustee early and often, and responding timely to the Subchapter V trustee’s requests 

for documents and information, emails, and telephone calls.  Beyond that, here are some suggested 

best practices to effectively utilize the Subchapter V trustee: 

• If you have not heard from the trustee within 24 hours of his or her appointment, reach out 
to discuss the case and the plan.  The trustee is particularly interested in hearing the back 
story—not the one you put in your case management summary.  Who is the debtor?  How 
did it get here?  Who are the problem creditors?  Who are the allies?  What are its primary 
goals in the case?  How can the trustee help you to achieve the goals?  Will the plan be 
filed on time (or early)?  What will the plan look like?  Are there threshold issues that need 
to be addressed pre-confirmation? 

• To the extent possible, provide the trustee with drafts of the following before filing them 
with the Court: 

o Motion to use cash collateral and the cash collateral budget; 

o Motion to value property subject to a lien along with the valuation; 

o Motion to sell property of the estate; 

o Plan, the plan projections, and the liquidation analysis,  

o Motion to modify the plan after confirmation; and  

o Any pleading seeking emergency or expedited relief. 

• If you cannot provide the trustee with a complete draft of the plan prior to filing, provide a 
plan term sheet.  If you anticipate filing one of the other motions, but are unable to provide 
a draft to the trustee prior to filing, call or email the trustee to preview the relief being 
requested. 

• Provide the trustee with a case update prior to each hearing. 
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In Their Own Words: Subchapter V Trustees 
 

Compiled by David A. Mawhinney 
 

 The National Association of Bankruptcy Trustees asked their members about their 
experiences as subchapter V trustees.  The following responses are in their own words. 

 

1. What are some things debtors or their counsel do that drive you crazy? 
 

Fail to file first day motions, fail to disclose or value fraudulent transfers to insiders, send me 
draft pleadings that are rife with typos and contents from other cases, leaving me to clean the 
document up. 
 
*** 

Sloppy pleadings and incomplete disclosures. 
 
*** 
 
File a plan of reorganization without sending a draft to the subchapter v trustee to review, 
especially if it is inexperienced debtor counsel.  File under Section 1116 an affidavit that there 
are no financial statements or tax returns, then hire an accountant, who prepares the statements 
and tax returns, then do not file the statements and tax returns.  Debtor’s counsel not having a 
copy of the schedules and sofa available for the debtor’s representative to look at during the 341 
meeting!  Talk about fun! 
 
*** 
 
Be unresponsive.  Our key role is to facilitate a consensual plan, which means that we need to be 
talking about the issues and how to resolve them.  Tough to do when you don’t get return calls or 
emails. 
 
*** 
 
Lack of expeditiously prosecuting the case or attempting to “park” a case when facts and 
circumstance call for another solution, e.g., dismissal,  conversion to regular 11 or 7.  Poor 
debtor advisement related to comporting to bankruptcy rules, procedures, and expectations, e.g., 
Operating reports that are financially inaccurate; attempted sales without Court approval; 
obstreperous debtor behavior, etc.  
 
*** 
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Counsel have been mostly pleasant to deal with.  The main issue I see is a failure to grasp that 
the Plan must be fair and equitable. 
 
*** 

Treat me as a spy for the Court. 
 
*** 
 

• No books and records 
• Attorneys who think there is a new Sub V code section that eliminates anything the 

creditor can’t or won’t do (or who think that all other provisions of chapter 11 do not 
apply) 

• Keep me out of the loop –only hear about things after they are filed on docket 
• Ensure their fees paid but leave me out of the loop 

o One attorney collected additional funds directly from the debtor’s principal and 
then filed a motion but stretched me out a year 

*** 
 
Slow to respond to email requests for information. 
 
*** 
 
File the wrong MOR forms. File a Status Report that is very bland and not substantive in content. 
It is merely a repeat of the Case management Summary. 
 
*** 

Trying to extend the 90 day filing deadline, usually for a reason that was within the debtor's 
control, and then filing a clearly non-confirmable "plan" just to meet the extended deadline.  A 
close second would be DIP counsel with a large pre-petition retainer and no carveout or trustee 
fee reserve account (for whatever reason) watching my time build up in a struggling/delayed case 
with full knowledge that if the case fails there will be no money to pay my fees. 

*** 
 
Wait to the last minute to file a plan containing disposable income projections without regard to 
net income shown within MORs. 
 
*** 
 
Fight with major creditors and then I have to mediate the issue.  Hide things from me. 
Push back on my document requests.  Don’t take my advice and then later I have to do the “I told 
you so” dance. 
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2. What kind of business would be most challenging if not impossible to take over as 
an operating trustee? 

 
Unless it lives off rents, the smaller the business the less likely anyone can run it other than the 
one or two individuals who own and essentially “are” the business.  Any professional services 
business, but also businesses whose center of gravity is essentially the next contract (i.e., 
construction businesses).  A business with employees, especially managerial employees is 
probably going to be easier to run. 

 
*** 
 
The logistics with continuing in an 11 when an individual DIP is removed. 
 
*** 
 
Anything requiring particular expertise to operate, like a business in the tech or health industries. 
 
*** 
 
Medical practice, as in Louisiana only a medical professional can operate a medical practice.  A 
business that has a liquor license or video poker license depending on state laws and who can 
operate under the license. 
 
*** 
 
At this juncture, any. I’ve been an operating chapter 11 trustee and have worked in many, many 
industries; however, without the ability to propose a plan (other than a 363b sale) you’re stuck. 
Healthcare would be a nightmare. I would not accept an operating appointment. 
 
*** 
 
Cryptocurrency business. 
 
*** 
 
On-line retail business. 
 
*** 
 
Doctor’s offices. 
 
*** 
 

• Before type of business who files plan and if the debtor is not willing all business are 
impossible to run 
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• Any business that requires the individual to have a license (in particular cash businesses 
where the principal IS the business – barber, tattoo artist, home improvement) 

*** 

Personal service businesses that require providing professional services. 
 
*** 

Construction subcontractor - as the management usually has specialized knowledge of the trade 
and contacts that are not replaceable.  Anything involving agriculture would be a close second. 

*** 
 
I don't have an answer to this--in S.D.Cal., I wouldn't be taking over a business, I don't think. I 
think the case would get converted to a 7 and a panel trustee would liquidate it. 
 
*** 
 
Any business that is cash flow negative and cash poor.  Without any cash, the trustee would 
likely have to sell the business very quickly or raise DIP financing.  This is very hard to do for 
small businesses.   
 
 
  

244 of 1123



6 
 

3. What do all successful debtors have in common? 

 
Good management and good counsel. 
 
*** 
 
A desire to move on and the willingness to compromise that pairs with that desire. 
 
*** 
 
They have good professionals, and they follow the advice of their professionals. 
 
*** 
 
Good prior planning with debtor’s counsel who understand the speed and viability of the process. 
Base financial acumen (if you don’t have financial/accounting acumen, then hire someone who 
does!) 
 
*** 
 
A firm understanding of their own business and, their customer base, with an understating of 
why it failed.  Not using the company as a personal bank account, that is taking distributions in 
excess of basis so that there is a large due from shareholder account, such that operating funds 
are being pulled from the business for personal expenses. 
 
*** 
 
Commitment to work towards a repayment plan. 
 
*** 
 

• The opposite of [poll question #1] above and integrity, may sound flip but true 
• Competent counsel  

*** 

A good lawyer with an exit plan, and close to a pre-pack POR, and business projections. 
 
*** 

A good bookkeeper/CFO. 

*** 
 Competent bankruptcy counsel, but there is more to this answer.  Good bankruptcy 
lawyers can afford to turn down bad cases.  Good bankruptcy lawyers will not put a company in 
chapter 11 if they can avoid it.  Good bankruptcy lawyers prep their cases to the best of their 
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ability in the time they have before filing.  Good bankruptcy lawyers address issues promptly and 
work their cases diligently.  A good bankruptcy lawyer is candid with the Court, the UST, and 
me, and ensures that their client is also candid.  A good bankruptcy lawyer gets information from 
their client.  A good bankruptcy lawyer knows which businesses have the ability to generate free 
cash flow and which businesses are operationally insolvent: they won’t advise that the former 
file chapter 11 without a sound plan and quick exit strategy.  If a good bankruptcy lawyer feels 
that a potential client will frustrate their ability to do any of these things, a good bankruptcy 
lawyer will not take the case.  So in some respects, good debtors select for good counsel. 
 
*** 
 
Preplanning, timely filings, open communications with principle creditor and agreements with 
creditor on plan treatment. 
 
*** 
 
Experienced debtor’s counsel with a going concern business that is worth reorganizing.  The 
Plan is well laid out and easy to understand.  Creditors are also supportive and the entire process 
from Day One after the petition was filed to plan confirmation was painless.  
 
*** 

They face reality. 
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4. Have you ever entered into a formal agreement with the parties to mediate a dispute 
in a subchapter V case?  Do you discuss confidentiality (or lack thereof) with the 
debtor and other parties in interest? 

 
Never.  I could not serve as a mediator in a case where I have duties as a subchapter V trustee.  I 
always tell parties that nothing they say to me is protected by any confidentiality or privilege.  
On the other hand, I can still have private conversations with each side and, for strategic reasons, 
I can coordinate communications with the debtor or a creditor, agreeing not to speak to another 
side (for now) unless spoken to.  I will initially defer to the debtor on how and when it wants to 
approach a key creditor.   

 
*** 
 
Yes, and yes.  I believe that as long as all of the parties agree, in writing, then the content of 
settlement discussions with me as trustee/mediator could remain confidential.  In both instances 
where we did a formal mediation, the parties agreed and that is how it was conducted.  One led 
to a consensual plan and the other is still in the works, but hopefully headed to a consensual plan. 
 
*** 
 
No. I discuss the lack of confidentiality with the debtor and other parties in interest. 
 
*** 
 
I attempted to mediate one case, but we did not have a formal agreement and it was done by 
telephone due to Covid.  
 
*** 
 
I conducted a formal mediation in one of my subchapter V cases, with the normal sort of 
confidentiality provisions (which I consider critical to a successful mediation process).  Well, the 
mediation resulted in an impasse.  And, confirmation was denied and the case got 
dismissed.  I’ve had a couple dozen subchapter V cases as trustee, and only one case---this one 
case where I conducted a formal (failed) mediation with strict confidentiality---did not result in a 
confirmed plan.  Also, the confidentiality provision in the mediation agreement limited my 
ability to “appear and be heard” in the hearings in the case, which jeopardized my ability to 
adequately honor my duties under section 1183.  When I did pipe up at the hearings, one or more 
lawyers got annoyed and suggested that I might be breaching mediation confidentiality.   I’m 
never doing it again.  As Ryan Richmond’s presentation at the NABT conference last year taught 
us, and as I have learned the hard way, although facilitating the development of a consensual 
plan is like mediation, it is not mediation.  I think confidentiality is key to a successful 
mediation, but a subchapter V trustee cannot agree to mediation level confidentiality and still 
adequately fulfill her or his responsibilities.  Or, at least I am unable to do that. 

 
*** 
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• Not yet 
• Although I have mediated disputes informally, I act (and have been regarded by counsel) 

as a third party fiduciary who cannot guarantee confidentiality due to my statutory duties  

*** 
 
No, I have never entered into a formal mediation agreement as the subchapter V trustee.  Yes, I 
discuss the lack of confidentiality with the debtor and other parties in interest. 
 
*** 

I have never done so, because I don't think that I can agree to confidentiality that mediation 
usually requires due to the multiple duties to the estate/creditors under the trustee duties.  I have 
one case that is in mediation, and I was unable to participate for those reasons also.  My 
facilitation efforts have usually been to have open conference calls and meetings with the parties 
to disputed plan issues. 

*** 
 
No- I've participated in numerous Sub V mediations - usually conducted by another Bankruptcy 
judge in the district- but not act as mediator- I'm usually confronted with conflict issues  when 
considering role a formal mediator. 
 
*** 
 
No formal agreement.  I have had debtors request that I keep certain files they send me 
confidential due to business trade secrets.  I haven’t had any issues with confidentiality but I 
know of a trustee who recently got into trouble with a creditor over sharing documents. 
 
*** 
 
I have mediated several issues between parties in interest and the Debtor as a subchapter v 
trustee, and I typically tell all parties up front, in a statement when we are scheduling the 
mediation, that all statements to me are confidential representations, not to be discussed or 
disclosed to the other side on the UST, unless I have specific authorization from a party to share 
information.  I have also sent an email with a list of questions/issues for each side to complete 
prior to the mediation that is confidential so that I have an idea of what the issues and positions 
are for each respective party. 
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5. What questions do you ask to assess the debtor's ability to perform under the 
plan?  What are the most important documents you look for regarding feasibility? 

 
How does this compare with historical results?  What are the significant underlying 
assumptions?  How has the pandemic affected the business? 
 
*** 
 
I review the filed monthly operating reports and look for earning trends, and expense trends as 
compared with the projections, I think the 6 months prior to the filing and the performance 
during the bankruptcy give a good snapshot at the financial health of a company.  If it is a service 
industry, I want to know the weekly number of customers served and if the trend is steady or 
increasing.  I look at the accounts payable amount and if the Debtor is paying debts as due post-
petition or if falling behind.  I look at the accounts receivable to see if customers/purchasers are 
paying the Debtor on time, for example, if the largest customer is behind several months in 
paying the Debtor, that might be a red flag, that projected income may be lower, if the customer 
fails.  If contact base, I want to know the number of parties contracting for the Debtor’s services.  
I think the income statement is probably the most important financial document with regards to 
feasibility. 
 
*** 
 
I ask about who is handling the books and what lead to the filing, as that can suggest a debtor’s 
ability (or lack thereof) to get on track with finances.  Documents are the monthly operating 
reports in the case, as well as balance sheets, profit & loss statements and tax returns from 
prepetition as well as projections and the liquidation analysis.  Not only their content is telling; 
whether or not they exist and if so, how well they are done can also be indicative of feasibility 
with current management. 
 
*** 
 
What changes have been made to the business operations since the Ch 11 was filed? What 
changes are planned? MORs are the most important documents regarding feasibility. 
 
*** 
 
Depending on the nature of its business, I will sometimes remind the debtor to reserve for capital 
expenditures.  I also recommend quarterly payment commitments instead of monthly to guard 
against fluctuations in a business cycle.  Monthly operating reports and cash collateral budget 
reconciliations are by far the most important data points in assessing plan feasibility. 
 
*** 
 

1. How are you going to make your financial plan work in the business that you’re in – from 
the debtor…not debtor’s counsel. I need to hear from the person who is running the 
business and making the financial and management decisions. 
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2. What is going to be different in your business pre & post-bankruptcy. Why? 
3. Tell me what you’re going to do both financially and from a management perspective to 

make the business successful. 
4. If 1-3 don’t work…what’s your back-up plan?  

 
*** 
 
If available, tax returns and financial statements.  Discuss with them in detail their first round of 
projections and as a CPA I usually contribute much.  Operating Trends since filing; Impact of 
bankruptcy on employees and customers and/or suppliers.  How bad the creditors will take it 
with the proposed distribution and the mood of the creditors. 
 
*** 

Commitment to a business plan. Realistic assumptions for a Liquidation analysis and 
assumptions to the projections. 
 
*** 

Monthly operating reports (good), failure to file operating reports before plan confirmation (bad).  
With that said, I am more likely to give a weak performing debtor a chance under a plan so long 
as they have been transparent with the financial reporting.  If the plan is confirmed on 
cramdown, any secured creditor that wants to insert default provisions and other performance 
protections is generally able to do so. 

*** 
 
I ask about their income and expenses and how they forecast sales in the future.  I look at their 
P&L from prior years and compare it with their forecasted income. 
 
*** 
 
MORs, tax returns, prepetition financials. 
 
*** 
 
Projections and the underlying assumptions and support.  The revenues have to be consistent 
with sales history. 
 
*** 
 
What are the most important documents you look for regarding feasibility? Why are the 
circumstances that drove you to BK going to change?  What evidence of there is that?  A P&L is 
helpful, if it's realistic. 
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6. In what percentage of your cases do you serve as the disbursing agent under the 
plan? 

 
I have not had to act as the disbursing agent yet.  I always push for language in the plan or 
confirmation order that designates the debtor as the disbursing agent even in nonconsensual 
plans.  It saves administrative costs. 
 
*** 
 
So far, none.  I believe that having me do it when debtor’s counsel is handling plan objections, 
etc. adds an unnecessary layer of expense, as I would need an understanding of claims, etc. in 
order to keep up on the proper payout.  In my cases so far, everyone has agreed that the debtor 
and/or its counsel could do so. 
 
*** 
 
Only have been disbursing agent for one case. 
 
*** 
 
None. 
 
*** 
 
0%. 
 
*** 
 
In 13 or so cases…only 1. 
 
*** 
 
One out of nine, so far. 
 
*** 
 
One out of 24 s far and it is not worth the time or the risk 
Trustee should just monitor and have the right to file a motion to convert with the court if 
payments are not being made 
 
*** 

One out of 12 – will never do it again if I can avoid it 
 
*** 
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In my debtor practice, all confirmations (4) have been by cramdown and the Sub V trustee is the 
disbursing agent.  In my trustee cases, I currently only have one confirmed plan which was by 
consent.  So currently I am the disbursing agent in 0% of my trustee cases. Not because I would 
avoid it, that's just how the cases have gone. 

The judge in the division where I file most of my debtor cases doesn't push "consent" 
confirmation plans.  In the division where I am mostly a trustee, the judge strongly discourages 
"cram down" plans. 

*** 
 
About 1/2 of my cases- in some cases- where there is a consensual plan creditors require the Sub 
V Trustee to facilitate distributions  
 
*** 
 
~10%.  In Maryland, EDVA and DC, the UST requires the Sub V trustee to be disbursing agent 
if the plan was confirmed under 1191(b).  If the plan doesn’t appoint the Sub V trustee as 
disbursing agent under 1191(b) then the office will file an objection to the plan. 
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7. Does your district have a procedure for setting aside funds for the trustee?  Do you 
file interim or monthly fee applications?  How do you address issues when the 
debtor does not pay allowed fees? 

 
There is no local rule in my districts on escrowing for subchapter V trustee fees although our 
local rules committee is looking at how the rules are developing nationally.  Most of my cases 
are small and I tend to wait until confirmation to file a first and final fee application.  I have been 
paid in full on the effective date and I have been paid over time.  Only one case so far where my 
fees were allowed and I did not get paid.  That was because the court dismissed the case.  It was 
a fairly small sum, not worth suing the debtor over. 

 
*** 
 
Tried but not in my districts yet/not in NJ  
No just end of case – we should as a matter of course file every 90 or 120 days 
About ½ my cases, worst offenders are 2nd and third time filers 
So far, I am being paid (albeit slowly) 
 
*** 
 
My district has no procedures.  I file interim and/or monthly fee applications.   
It is tough. I have gotten judgments which then do not get paid, and incurs additional expenses to 
collect… But having learnt the lessons,  I ask the court to consider conversion if the fee is not 
paid. 
 
*** 
 
My district does not have a procedure for setting aside funds for the trustee.  I do not file interim 
or monthly fee applications.  I fortunately haven’t had to deal with the issues of not getting paid 
(yet). 
 
*** 
 
There is no procedure for setting aside funds for the trustee.  I typically file a final fee 
application at plan confirmation, however, I am rethinking that and plan on starting to file 
interim fee applications and asking the court to direct the debtor to escrow my fees until the final 
fee application.  I have not been paid in several cases that converted to a chapter 7 because there 
simply was not sufficient assets to pay the fees in full, normally, once converted to a chapter 7 I 
file a final fee application, once granted, then I file a proof of claim in the chapter 7 and hope for 
the best.  In cases that have been dismissed, I have in the past, agreed to a lower amount of fees, 
just to get some money rather than no payment, and dismissal is granted only after fees are paid 
to the Trustee.  I have in the past, when there are insufficient funds, asked the court to direct 
debtor’s counsel to disburse part of the Debtor’s retainer to me as the Subchapter v trustee for 
fees, basically do a pro rata distribution when Debtor’s counsel has a large retainer to draw 
against for unpaid fees/expenses, so that at least as the trustee I can get some payment. 
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*** 
 
Yes, the Bankruptcy Administrator [Alabama] will file a Motion to Escrow Funds for the 
Trustee, which is typically granted.  I have not filed any interim applications.  I simply wait until 
the end of the case to file a final fee application.  I have not had an issue with being paid, YET.  
 
**** 
 
We do not have a procedure for setting aside funds, though that would be welcome.  I have only 
filed an interim fee application in a case where there was a procedures order in place for all 
professionals.  I have had a couple of cases where I had to fulfill some of my statutory duties (the 
IDI, 341 etc.) but then the Court dismissed the case with no provision for fees, no order or 
retention of jurisdiction or anything, so I just didn’t get paid.  I think as time has gone on there is 
more sensitivity to trustee fees, and so the Court retained jurisdiction to hear and enforce fee 
apps in the last dismissal order.  I’m not sure yet what I’ll do about what to do if that one doesn’t 
get paid. 
 
*** 
 
No, my district does not have any procedure for ensuring a trustee gets paid.  It’s not 
addressed—I just don’t get paid. 
 
*** 

No procedure in any of my districts (CDIL and SDIL) to set aside trustee fees at the beginning of 
the case -- and I don't think that our judges are ready for it yet, but I am watching other districts 
and counting the numbers.  Regarding interim applications, I use them whenever possible -- even 
if funds are not presently available they bring reality of the costs of a case that is dragging on to 
all parties.  Two of the three judges that I practice before allow interim apps, while one does 
not.  If the debtor either wants consent confirmation and get a substantial consummation 
finding/discharge, my fees need to be paid immediately.  If the debtor is unable to pay my fees at 
confirmation in a cramdown plan, I have no problem with deferred payment from the plan 
payments.  If the debtor wants to dismiss the case, the dismissal has to be conditioned on 
payment of my fees -- otherwise I will push for conversion to Chapter 7 and take my chances as 
an admin claimant. 

*** 
 
The only time this has occurred is when Debtor case is converted or dismissed- and even in those 
cases where the court has ordered Debtor net income to be  turned over to the Sub V Trustee - 
there are funds for payment.  
 
*** 
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Maryland, yes.  I don’t file monthly fee applications but I know one other trustee does.  Most of 
my debtors have paid me quickly and thanked me.  
 
*** 
 
No there is no procedure in my district for setting aside funds for the trustee.  No I don’t file 
interim or monthly fee applications.  I have never had a situation where the debtor has not paid 
my fees. 
 
*** 
 
Several judges require a monthly retainer of $1k/month to be paid. In my preamble to these 
answers, I’m less concerned about this, but I also hate working for free.  No, I don’t file interim 
fee applications, just a 1st & final. I try to collect and include contacting debtor’s counsel, but at 
the end of the day, it appears there’s not much you can do except file a notice in the case of non-
payment of Trustee admin fees. 
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8. Other than money, what are some unique motivations you have seen in objecting 

creditors in your cases?  How were you able to address them? 

 
I had a case where the key objecting creditor was the former owner of the company.  The debtor 
had bought him out several years earlier with cash and a note secured by a second position lien 
on its assets.  The plan proposed to cram the former owner’s secured claim down significantly 
and disburse a fraction of his deficiency claim.  The owner wanted his equity back.  I explained 
that was something the bankruptcy court could not adjudicate.  Sooner or later the debtor was 
going to prevail because it could confirm a plan over the former owner’s objection if the court 
found that its proposed treatment of his claim was fair and equitable under section 1191(c).  The 
debtor ended up settling on the even of confirmation and confirming a consensual plan.  The 
price it paid for consent was to put more money on the table in the form of additional annual 
payments during its 5 year plan term. 
 
*** 
 
The largest motivations in most of my subchapter v cases are personal disputes between equity 
members, between debtors and landlords that have personal relationship.  Just recently, I called a 
meeting with all the parties, in this case it was equity and landlord who had a personal 
relationship that resulted in a falling out, and there were multiple accusations and lawsuits, I got 
the parties to agree to appoint me to investigate the claims, make a report to the court, and 
determine if there was any benefit to estate for the costs of pursuing the alleged causes of 
actions, that first, where the claims colorable claims, how much would it cost to pursue, and if 
successful what is the recovery to the estate, at plan confirmation the causes of action were 
carved out, I was appointed as a liquidation trustee with a carve out of funds to do the 
investigation of the multiple allegations. 
 
*** 
 
Actually, fairly standard, e.g., feasibility, etc. In one case where there no operations and the case 
was litigation focused, the applicability of Sub V designation. Judge Lopez ruled, but I along w/ 
UST, were on the other side of this issue that I initially raised with UST as Sub V trustee. 
 
*** 
 
Kill the debtor – no cure; in each case the debtor died. 
One landlord wanted to maintain current rent so he forgave all unpaid rent. 
One landlord wanted to have a firm end to the lease, so we cut unused extension in half. 
One merchant cash advance lender wanted to get the same amount of funds so instead of weekly 
we paid monthly, reduce interest rate from 25% to mid-teens. 
Another MCA was dealt with by showing in state law that no liens were created after petition so 
we came to a lower rate and longer term. 
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Pure litigation posturing.  We addressed by discussing possible conversion or dismissal, or bad 
faith. 
 
*** 
 
So far, it is mostly personality conflicts and emotional issues.  For example, in one, there was 
nasty litigation that had unsuccessfully been mediated twice prior to the bankruptcy case, where 
the principals on both sides absolutely hated each other.  It was probably helpful that the 
mediation I did was via Zoom, so they weren’t too close.  We settled and a consensual plan was 
confirmed.  In another couple of cases, there are similar pre-bankruptcy litigation matters where 
emotions and tensions ran high, where those have carried into the bankruptcy filing as well. 
 
*** 
 
The only motivation I've seen so far is money. 
 
*** 

A plan in which I am proposed to be the disbursing agent that is unclear about its operation or 
my disbursement duties.  I have no confirmed trustee disbursement cases (a few in the works, but 
not confirmed) but I am confident that we could work out the details/problems in the order 
confirming plan. 

*** 
 
Family issues - usually involving family partnerships, wherein Debtor a has a partnership 
interest- involving inherited property. non Debtor family members goals is to attach to Debtor 
interest in satisfaction clams by partnership against debtor partner of some partner breach issue.   
 
*** 
 
Some creditors have objected to the plan or refused to support the plan because they prefer to 
pursue litigation outside of bankruptcy.  Some of my debtor’s principles have personally 
guaranteed the leases so they may have a claim against their personal assets as well.  
 
*** 
 
The only objections that I have seen relate to the length of time for repayment or that their 
secured claim is fully provided for in the plan.  
 
*** 
 
Personal revenge.  The debtor was willing to give the creditor what the creditor (incorrectly) 
perceived was important to the debtor, which paved a path on a global settlement. 
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The Enigma of What Circumstances Justify 

 a Subchapter V Plan Filing Deadline Extension 

 

The Small Business Reorganization Act of 2019 (SBRA) established subchapter V of 
chapter 11 in the Bankruptcy Code to provide a streamlined procedure available for eligible 
chapter 11 small business debtors.1 This law introduced a variety of benefits for a debtor 
proceeding under subchapter V. However, Congress, looking to reassure creditors, included a 
statutory deadline of 90 days in which a debtor must submit a plan.2 This deadline may be 
extended “if the need for the extension is attributable to circumstances for which the debtor 
should not justly be held accountable.”3 This standard has been recognized as “a clearly higher” 
standard than the general “for cause” standard that typically governs extensions in bankruptcy 
cases.4 It has been described as requiring “that the delay necessitating the extension was caused 
by ‘circumstances beyond the debtor’s control.’”5 What circumstances may be seen to be outside 
the debtor’s control is sometimes an enigma. Presented below is a collection of cases that 
highlight circumstances where deadline extension requests were either granted or denied. 

Cases Granting Extension 

• In re Trepetin, 617 B.R. 841 (Bankr. D. Md. 2020). 
o Post-deadline extension request was granted given that the debtor’s original case 

was filed before the SBRA took effect. 
• In re Baker, 625 B.R. 27 (Bankr. S.D. Tex. 2020). 

o Pre-deadline extension request granted where electronic failure outside the control 
of any party led to the government, a significant claimant, not receiving a bar 
date. Additionally, the debtor’s brother died, leading the debtor to inherit the 
brother’s business, necessitating a reevaluation of the debtor’s assets and 
requiring the debtor to spend substantial time fulfilling responsibilities associated 
with his brother’s passing.  

• In re Keffer, 628 B.R. 897 (Bankr. S.D.W. Va. 2021). 
o Post-deadline extension request granted upon conversion to a subchapter V case 

after the IRS filed an amended claim that was larger than anticipated and 
disqualified the debtor from his chapter 13 case. The court noted the debtor took 
prompt action in pursuing the conversion of his case to a chapter 11, electing a 
subchapter V, and requesting an extension of the § 1189(b) deadline. 

• In re HBL SNF, LLC, 635 B.R. 725 (Bankr. S.D.N.Y. 2022). 
o Pre-deadline extension request granted where the debtor could not propose a 

meaningful plan until litigation initiated by the debtor’s landlord was concluded. 
The extension was limited to 60 days, but the court agreed to fast-track the 
litigation, which had been removed to bankruptcy court. 

By Nicholas Sellas (Florida State University College of Law, J.D. Candidate 2024) 
2022 Federal Judicial Intern for  

United States Bankruptcy Court for the Middle District of Florida 
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• In re Castillo. No. 8:20-BK-06411-RCT, 2022 WL 1537990 (Bankr. M.D. Fla. May 9, 
2022). 

o In a case converted from chapter 13 to a case under subchapter V of chapter 11 
more than one year after the initial filing, the court treated the debtor’s prior 
motion to extend exclusivity as a motion to extend time to file plan, which motion 
the court considered only after the U.S. Trustee filed a motion to dismiss or 
convert to chapter 7. The court granted the debtor’s motion, finding that his 
failure to file a plan within 90 days of the conversion to subchapter V was due to 
circumstances beyond his control, namely the inability to determine disposable 
income because his accountant could not complete his businesses’ tax returns 
before the plan deadline. 

Cases Denying Extension 

• In re Seven Stars on the Hudson Corp., 618 B.R. 333 (Bankr. S.D. Fla. 2020). 
o Post-deadline extension request was denied as the court determined that the 

debtor’s inability to comply with the deadline was “due solely to Seven Stars' 
election to amend its petition to proceed under Subchapter V after expiration of 
[the] deadline[].”6 This view suggests that no extension should be granted when 
the subchapter V election is made after the deadline has passed.7 

• In re Wetter, 620 B.R. 243 (Bankr. W.D. Va. 2020). 
o Post-deadline extension request was denied where the debtor’s evasive and 

misleading behavior in the prior chapter 7 case extended litigation past the 
subchapter V deadline. 

• In re Nw. Child Dev. Centers, Inc., No. 20-50632, 2020 WL 8813586 (Bankr. M.D.N.C. 
Dec. 8, 2020). 

o Post-deadline extension request was denied because the debtor claimed, without 
evidence, that the delay resulted from a cancelled property walkthrough due to 
poor weather and potential exposure to Covid. The debtor gave no reason why the 
walkthrough could not be rescheduled or why it was necessary prior to submitting 
a plan.  

• In re Online King, 629 B.R. 340 (Bankr. E.D.N.Y. 2021). 
o Post-deadline extension request was denied because generalized excuses without 

causal links are not sufficient to justify an extension. The reasons mentioned 
included the work involved in negotiation a plan, intervening Jewish holidays, 
competing demands on the debtor’s counsel, and general issues of Covid.  

• In re Tibbens, No. 19-80964, 2021 WL 1087260 (Bankr. M.D.N.C. Mar. 19, 2021). 
o Post-deadline extension request was denied because the debtor continuously 

failed to act in a timely manner and did not disclose that the proposed under-
market sale of his homestead property was to a non-arm’s length insider (romantic 
partner) during his pre-conversion chapter 13 case.  
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• In re Excellence 2000, Inc, 636 B.R. 475 (Bankr. S.D. Tex. 2022). 
o Post-deadline extension request was denied because the debtor failed to explain 

why a property ownership dispute was not resolved before the deadline and why 
the extension request was a day late.  

• In re Majestic Gardens Condo. C Ass'n, Inc., 637 B.R. 755 (Bankr. S.D. Fla. 2022). 
o Post-deadline extension request was denied where the debtor’s tardiness was due 

to a paralegal’s calendar error. The court, citing the Supreme Court’s Pioneer 
decision,8 found that clients are chargeable for the errors of their chosen counsel, 
including counsel’s staff. 

Query These Enigmas 

• Would a pre-deadline extension be granted due to incomplete negotiations with a 
lynchpin creditor? 

• Should a pre-deadline extension be granted if the debtor’s plan depends on the resolution 
of a state court appeal that is in its infancy? 

• How should a judge treat a placeholder plan submitted solely to meet the deadline where 
the debtor anticipated the plan will change substantially through later amendments? 

 
1 See SMALL BUSINESS REORGANIZATION ACT OF 2019, PL 116-54, August 23, 2019, 133 Stat 1079. 
2 In re Seven Stars on the Hudson Corp., 618 B.R. 333, 340-41 (Bankr. S.D. Fla. 2020). 
3 11 U.S.C. § 1189(b) (2019). 
4 In re Seven Stars, 618 B.R. at 344. 
5 In re Davis, No. CC–16–1390, 2017 WL 3298414, at *3 (B.A.P. 9th Cir. Aug. 2, 2017) (quoting First Sec. Bank & 
Trust Co. v. Vegt, 511 B.R. 567, 585 (N.D. Iowa 2014)). (Interpreting language required for plan extension in § 
1221 that is identical to that in § 1189(b)).  
6 In re Seven Stars, 618 B.R. at 346. 
7 This view conflicts with cases that do grant deadline extensions after the deadline has passed. See In re Trepetin, 
617 B.R. 841, 850 (Bankr. D. Md. 2020). See also In re Keffer, 628 B.R. 897, 909 (Bankr. S.D.W. Va. 2021). 
8 Pioneer Inv. Servs. Co. v. Brunswick Assocs. Ltd. P'ship, 507 U.S. 380, 397 (1993). 
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National Conference of Bankruptcy Judges 
Five Secrets for a Magical Subchapter V 

 
Role of the Subchapter V Trustee  

in Demonstrating and Supporting Plan Feasibility 
 

By David A. Mawhinney 

 To paraphrase Anna Karenina:1 All confirmable plans are alike, but every unconfirmable 

plan is unconfirmable in its own way.   

The subchapter V trustee has an affirmative duty to appear and be heard at any hearing 

concerning confirmation or modification of the plan.2  Subchapter V trustees are “unique.”3  They 

do not represent any party or committee.  They are not charged with operating or liquidating the 

debtor.  They a minimal role, if any, in performing a confirmed plan.  The chapter 12 trustee is 

perhaps the closest cousin because of their role as an “overseer” who, like a subchapter V trustee, 

does not actually take possession of property unless directed to do so.4   

But there are key differences.  The Small Business Reorganization Act eliminates the 

requirements of an impaired accepting class and the absolute priority rule in plan confirmation.5  

Freed from these constraints, a debtor enjoys the balance power in driving a reorganization that 

will preserve the owner’s wealth in the long run, provided it can complete its plan.  And yet despite 

the leverage the Code gives debtors, subchapter V still favors compromise and consensus.  If the 

debtor manages to confirm a plan consensually, it is discharged from pre-confirmation claims at 

 
1  Anna Karenina, Tolstoy, Leo (1878). 
2  See 11 U.S.C. § 1183(b)(3)(B) and (C). 
3  See In re 218 Jackson LLC, No. 21-00983, 2021 WL 3662377 at *6 (Bankr. M.D Fla. Aug. 17, 2021). 
4  See In re Ozcelebi, No. 20-70295, 2022 WL 990283, at *7 (Bankr. S.D. Tex. Apr. 1, 2022). 
5  See 11 U.S.C. § 1191(b) and (c)(2). 
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plan confirmation.6  Individual debtors cannot obtain such relief in standard chapter 11 or in 

chapters 12 and 13.7 

Subchapter V trustees must try to broker consensual plans.  It’s right there in the statute.  

The trustee shall “facilitate the development of a consensual plan of reorganization.”8  One 

bankruptcy court recently took the trustee to task for concluding that pursuing consensus would 

not be worth their time: a decision that was “contrary to both the spirit and letter of the law.”9  

With this specific duty in mind, the trustee’s role was “intentionally designed to be less 

adversarial” than an operating or liquidating trustee.10   

Trustees should use the tools the Bankruptcy Code has bequeathed to them.  Judge Eduardo 

Rodriguez of the United States Bankruptcy Court for the Southern District of Texas writes that the 

responsibility to appear and be heard on plan confirmation issues “cloaks the subchapter V trustee 

with the statutory right to obtain information about the debtor’s property, business, and financial 

condition.”11  Accordingly, it is essential that the trustee familiarize themselves with the debtor’s 

business operations and be prepared to take a position on whether the debtor’s plan meets the 

requirements for confirmation under sections 1129 and 1191 of the Bankruptcy Code.12 

As discussed below, the subchapter V trustee should carefully review the debtor’s pre-

petition financial statements, monthly operating reports, and budget reconciliations to familiarize 

themselves with the debtor’s business operations.  This will allow the trustee to ask intelligent 

 
6  See 11 U.S.C. § 1141(d). 
7  See 11 U.S.C. § 1181(a). 
8  See 11 U.S.C. § 1183(b)(7). 
9  See In re Louis, No.  2022 WL 2055290, at *17 (Bankr. N.D. Ill. June 7, 2022). 
10  See 218 Jackson, 2021 WL 3662377, at *6. 
11  See In re Ozcelebi, No. 20-70295, 2022 WL 990283, at *8. 
12  It should be noted that the trustee is not required to formally investigate the debtor unless the Court expands their 
power “for cause.”  See 11 U.S.C. §§ 1183(b)(2) and 1106(a)(3) and (4)’ 218 Jackson, 2021 WL 3662377, at *6.  
Nevertheless, the trustee should inquire about the debtor’s assets, liabilities, and financial condition to be in a position 
to advise the court on issues like feasibility at confirmation. 
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questions of management once they have produced the disposable income projections, which go 

to the heart of feasibility. 

The trustee should anticipate free and prompt cooperation from the debtor regarding the 

formulation of the plan and the proposed treatment of creditors.  If they encounter resistance, the 

trustee should not hesitate to formally expand their investigatory powers.  Failure to do so can 

cause cases to languish to the detriment of the court and all creditors.13 

A. There’s Feasibility and Then There’s Feasibility. 

Feasibility is the foundation of every confirmable plan.  It plays a critical role in forging 

consensus among the debtor and its creditors.  A plan that is feasible makes the debtor do no more 

or less than what the Code requires while treating creditors in a way they can accept as fair and 

just.  A subchapter V trustee cannot facilitate the development of a consensual plan without 

knowing what is feasible. 

The court is required to confirm a subchapter V plan that meets all the requirements of 

section 1129(a).14  This includes making a finding that confirmation “is not likely to be followed 

by the liquidation, or the need for further financial reorganization, of the debtor or any successor 

to the debtor under the plan, unless such liquidation or reorganization is proposed in the plan.”15  

This “feasibility test” is common to both standard chapter 11 and subchapter V.  The debtor16 must 

show that the plan provides a “realistic and workable framework for reorganization.”17  The 

Second Circuit has commented:  

 
13  See In re Ozcelebi, 2022 WL 990283, at *8 (“Parties should always use the tools provided by the Code to 
mitigate waste of judicial resources.”). 
14  Other than section 1129(a)(15).  See 11 U.S.C. § 1191(a). 
15  See 11 U.S.C. § 1129(a)(11). 
16  It is the debtor’s burden to show that the plan is feasible.  See In re Danny Thomas Properties II Ltd. P'ship, 241 
F.3d 959, 963 (8th Cir. 2001). 
17  In re Trenton Ridge Investors, LLC, 461 B.R. 440, 479 (Bankr. S.D. Ohio June 23, 2011). 
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Sincerity, honesty, and willingness are not sufficient to make the plan feasible, and 
neither are any visionary promises.  The test is whether the things which are to be 
done after confirmation can be done as a practical matter under the facts.18 

 
Bankruptcy courts have observed the relativity low threshold of the feasibility test: the 

debtor does not have to guaranty success; it just has to provide reasonable assurance that the plan 

can succeed.19  Among other things, courts consider the debtor’s earning power, capital structure, 

economic conditions, and management’s role post-confirmation.20 

A subchapter V plan is “consensual” if each impaired class of claims or interests has 

accepted the plan.  The court shall confirm a consensual plan if it complies with the other 

requirements of section 1129, including passing the feasibility test of section 1129(a)(11).  A single 

objecting creditor may still challenge feasibility under section 1129(a)(11) in a subchapter V plan 

that has sufficient votes to be confirmed consensually under section 1191(a). 

If a least one impaired class rejects the plan, subchapter V requires the debtor to pass a 

second feasibility test.21  The court must find that the plan does not discriminate unfairly, and is 

fair and equitable, with respect to each rejecting class of creditors.22  The court’s determination 

that the plan is fair and equitable must be supported by a finding that “the debtor will be able to 

make all payments under the plan; or there is a reasonable likelihood that the debtor will be able 

to make all payments under the plan.”23  A “reasonable likelihood” of payment under section 

1191(c)(3)(A) is more exacting than persuading the court that liquidation or the need for further 

reorganization is unlikely.24  The subchapter V trustee’s views on feasibility could become more 

 
18  Matter of Bergman, 585 F.2d 1171, 1179 (2d Cir. 1978). 
19  See In re Geijsel, 480 B.R. 238, 256 (Bankr. N.D. Tex. Aug. 24, 2012). 
20  See In re Lupton Consulting LLC, 633 B.R. 844, 866 (Bankr. E.D. Wis. 2021). 
21  See 11 U.S.C. § 1191(b) and (c). 
22  See id. § 1191(b). 
23  See id. § 1191(c)(3)(A). 
24  See In re Pearl Resources LLC, 622 B.R. 236, 269 (Bankr. S.D. Tex. 2020) (“The new requirement fortifies the 
more relaxed feasibility test that § 1129(a)(11) contains.”). 
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important at a contested confirmation hearing, given the requirement that the debtor show that it 

either will or that there is a “reasonable likelihood” that it will make all payments under the plan.   

B. Disposable Income Is What Is, Not What Should Be. 

Feasibility asks the broad question, is the debtor up to the task?  The debtor’s disposable 

income projections guide the court in reaching the answer.  If feasibility directs the court to think 

about earning power, leadership, and the economy, the projections put the meat on the bones.  

When a subchapter V plan fails on account of feasibility, you are likely to see the court writing a 

lot about flawed income projections. 

Most25 subchapter V plans are funded by the debtor’s future free cash flow.  In a 

nonconsensual plan, the debtor must commit all its “projected disposable income” to plan 

payments or ensure that the plan distributes property of an equivalent value during the plan term.26  

Although projected disposable income appears in section 1191(c)’s “cram down” provision, even 

consensual plans rely on the concept because it sets the minimum value to which creditors are 

entitled.  The factors that the court considers for feasibility – earnings, capital levels, economic 

conditions, and labor – are best interrogated through the disposable income statement, which forces 

the debtor to commit actual numbers to its assumptions.  In short, the debtor’s projected disposable 

income tells the court whether the plan is feasible. 

The Bankruptcy Code provides a definition of disposable income.  For nonindividual 

debtors, disposable income is income received by the debtor and not reasonably necessary to 

 
25  Not all subchapter V reorganizations ride on the debtor’s future earnings.  A fair number of plans depend on a cash-
realizing transaction like an asset sale or capital raise that will fund a one-time distribution to creditors.  In 
nonconsensual plans like these, the debtor will argue that it has satisfied section 1191(c) so long as the value of the 
one-time distribution is not less than 3 years of projected disposable income.  See In re Orange County Bail Bonds, 
Inc., No. 19-12411-ES, 2022 WL 1284683 (B.A.P. 9th Cir. Apr. 27, 2022). 
26  See 11 U.S.C. § 1191(c)(2). 
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ensure “the continuation, preservation, or operation of the business of the debtor.”27  The cannons 

of statutory interpretation dictate that these three terms must point to different allowances.  

Operating expenses would obviously cover the cost of goods sold, payroll, rent, utilities, 

marketing, and professional services.  Continuation and preservation would arguably cover 

acquisitions, research and development, and the establishment of reserves to repair and replace 

infrastructure.  While the debtor would likely win the argument that such outlays are necessary in 

any business, the appropriate level of cash reserved for “continuation and preservation” is likely 

to breed controversy because of the perception that reserves are a great place to hide surpluses, 

and that capital improvements can “always” be deferred.  If capital investment is prudent to ensure 

the long-term viability of the debtor, creditors might reasonably ask why it should come at their 

expense.  In his terrific Subchapter V guide, Judge Paul Bonapfel has suggested that a debtor’s 

choice to reserve for anticipated expansion of the business might be a reason to extend the term of 

the plan beyond the 3-year minimum commitment.28 

Notwithstanding arguments over what the debtor deducts to arrive at disposable income, 

courts appear ready to defer to the debtor’s business judgment provided that their disposable 

income projections are supported by credible evidence.29  The bankruptcy court’s opinion in In re 

Urgent Care Physicians, Ltd. is instructive on this point.  There, creditors attacked the debtor’s 

proposed operating reserves and the owner’s decision to split his time working for the debtor and 

another health care provider.  They argued that he should devote more time to the debtor or, 

 
27  11 U.S.C. § 1191(d)(2).  Individual subchapter V debtors must additionally deduct expenditures for the maintenance 
and support of themselves and their dependents and post-petition domestic support obligations.  See id. § 1191(d)(1). 
28  See Hon. Paul W. Bonapfel, A Guide to the Small Business Reorganization Act of 2019 at 121 (July 2021).   
29  See In re The Lost Cajun Enterprises, LLC, No. 21-12072-JGR, 2021 WL 6340185, at *7 (Bankr. D. Colo. Nov. 5, 
2021) (“The creation of a liquidation analysis and financial projections is not an exact science, so the Courts typically 
defer to the debtors’ projections, subject to cross examination and/or a competing set of projections.”). 
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alternatively, that the court should add years to the plan.  Rejecting these arguments, the court 

made the following observations: 

The purpose of extending a plan term in exchange for allowing the debtor a 
deduction for capital improvements is to allow creditors who are essentially funding 
the business for the future benefit of the debtor to partake in that future success.  
[Doctor] is the managing member and physician employee of the debtor.  But 
[Doctor] is not the debtor. [Doctor’s] investment of time in NEW MD is not akin 
to a capital expenditure that increases the value of the debtor. 
 
While creditors may object to the financial terms of a plan and the equity of a 
proposed distribution, those concerns are not really the substance of [creditor’s] 
argument here.  Instead, he challenges the debtor's business judgment. [Creditor] 
argues that the debtor should utilize more doctors, or more physician-hours, in 
running its business to increase profits. But there is no record evidence to support 
such a change in operational structure. [Doctor] has worked for more than 20 years 
in urgent care settings and is familiar with the patient volume fluctuations and 
seasonal needs of the debtor.  Based on the record, the Court is confident that he is 
able to allocate the debtor's resources—including his own time as a physician—to 
maximize the debtor's revenues.  
. . .  
Small businesses—typically family-owned businesses, startups, and other 
entrepreneurial ventures—“form the backbone of the American economy.” By their 
very nature, however, the longevity of these businesses is limited. . . . Congress’s 
recognition that small businesses typically have shorter life-spans than large 
businesses suggests that a plan term of three years is more reasonable, generally 
speaking (or as a default), than a five-year term, absent unusual circumstances.  
. . .  
While at first blush the simple math of an extended plan term might seem to 
generate a higher payment to unsecured creditors, the inherent risks to the small 
business debtor of that extension could defeat the unsecured creditors' desire for 
greater recovery.  The three-year term here is fair and equitable, as it properly 
balances the risks and rewards for both the debtor and its creditors. . . . A longer 
plan term would disproportionately harm the debtor in forcing it to accrue 
additional unpaid expenses and potentially emerge from its reorganization saddled 
with more debt. As drafted, the plan complies with the disposable-income 
requirement of § 1191(c)(2)(A).30 

 
The takeaway here is that disposable income is what it is, not what it should be.  If the 

debtor’s projections are pushed beyond reason, the plan will flunk the feasibility test.  As shown 

 
30  See In re Urgent Care Physicians, Ltd., No. 21-24000-BEH, 2021 WL 6090985, at *9–11 (Bankr. E.D. Wis. Dec. 
20, 2021). 
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in the cases discussed below, courts are more likely to be skeptical of projections that are too rosy 

than they are to second-guess well supported assumptions about what the debtor can reasonably 

earn and afford to distribute to creditors.31  Whether the subchapter V trustee decides to support or 

oppose plan feasibility, they should ensure that they have analyzed the individual components of 

projected disposable income, starting with revenue, and proceeding through each expense 

deduction. 

C. The Tools. 

The subchapter V trustee’s tools are the debtor’s records and the trustee’s questions.  The 

trustee should be able to read and understand basic financial statements.  At the start of the 

bankruptcy case, the debtor’s recent tax returns and income statements (or profit and loss 

statements) will provide a good introduction to how the debtor’s business works and will answer 

the basic question: is there a business?  If the debtor is operationally insolvent there might not be 

a business to save.  The debtor’s balance sheet and bankruptcy schedules provide a helpful look at 

solvency and the potential size of the creditor claims.  These documents are a “snapshot” of the 

debtor’s wealth at a moment in time but are less relevant to feasibility than a profit and loss 

statement, which shows how the debtor generates and spends income over time. 

Once the case is underway, the monthly operating reports (“MORs”) that the debtor is 

required to complete and submit to the United States Trustee will supplant pre-petition financial 

statements as the most important evidence of feasibility.  With each MOR during the case, a picture 

of the disposable income projections should begin to emerge.  If the debtor is operating under an 

order authorizing the use of a lender’s cash collateral, then the budgets and reconciliations will be 

 
31  If the debtor’s projections are misleadingly bearish, the court might conclude that the plan is not proposed in good 
faith.  See e.g., In re Ozcelebi, No. 20-70295, 2022 WL 990283 (Bankr. S.D. Tex. Apr. 1, 2022). 
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equally important to the Subchapter V trustee.  Budget-to-actual reports reveal critical variances 

in particular line items and help identify any problems with the debtor’s prior assumptions. 

Debtors in subchapter V are required to use the Official Form 425C which is a simplified 

MOR for a small business.  In addition to the MOR, individual debtors who run their business 

through a separate entity are required to complete and submit the Official Form 426, Periodic 

Report Regarding Value, Operations, and Profitability of Entities in Which the Debtor’s Estate 

Holds a Substantial or Controlling Interest.  This allows parties to see how the debtor’s businesses 

are performing during the bankruptcy case. 

MORs and budget-to-actuals are supposed to be prepared on a cash basis.  If the debtor 

relied on accrual-based accounting pre-petition, they will need to get comfortable with this change.  

The subchapter V trustee should review the MORs and budget-to-actuals and question anything 

that they do not understand. 

Finally, while a projected disposable income summary should resemble a profit and loss 

statement, there are critical differences.  First, it is a prediction about the future, and not a statement 

about the past.  Second, a profit and loss statement does not necessarily capture preexisting funds.  

A good projected disposable income analysis should capture how much cash the debtor will have 

on hand on the effective date of the plan, since the debtor is likely to dip into existing reserves to 

fund the initial plan payments. 

D. Demonstrating and Supporting Plan Feasibility With The Projected 
Disposable Income Statement. 

 
1. Time Intervals. 

A projected disposable income statement is typically arranged to show the receipt and 

disbursement of income over a time interval.  It is helpful to arrange the time intervals in vertical 

columns and the uses of cash in horizontal lines.  Since a subchapter V plan will run between 3 
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and 5 years, the projections should show monthly time intervals for at least the first year.  If 

expenses will remain relatively consistent over the remaining plan term, then quarterly time 

intervals might be appropriate for the remaining years. 

Almost every business is cyclical.  Unlike a salaried W-2 employee who salary is smoothly 

distributed over 12 months, a corporation’s revenues and expenses are likely to fluctuate from 

quarter to quarter.  For this reason, debtors are better served to commit to quarterly distributions 

of disposable income rather than monthly distributions.  This can allow a debtor to have a bad 

month and not immediately go into default under its plan. 

2. Revenue. 

Revenue is typically the top line on the projected disposable income summary.  A debtor 

that regularly sells goods or services to the market should be able to support its revenue projections 

with financial data.  Pre-petition tax returns and income statements will provide disclosure on the 

debtor’s historic performance.  The Statement of Financial Affairs asks these questions, too.  As 

the case progresses, the MORs will provide the most current information about revenue.  The 

subchapter V trustee should always track accounts receivable alongside revenue.  A debtor that 

reports high income months without generating new accounts receivable will be unable to sustain 

that performance.  In addition, a large an aging receivable from a major customer should raise 

questions. 

If the debtor assumes its revenue will increase during the plan, the subchapter V trustee 

should ask why.  Sometimes there are costs “above” the revenue line.  For example, the debtor 

could be locked into a long-term requirements contracts that prevent it from raising prices.  This 

is especially true if the debtor’s revenue comes from fixed rents.32 

 
32  See In re Saber, 527 F. Supp. 3d 1196, 1200 (C.D. Cal. 2021) (holding that the plan was not feasible where it was 
predicated upon raising rents beyond levels reflected in operating reports). 
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Projected revenue should bear some resemblance to past performance.  In re Lupton 

Consulting LLC involved a debtor that operated several gym locations.  It failed to confirm its 

subchapter V plan where its estimated future cash flows from membership fees were nearly 3 times 

higher than what it had collected the year before and the MORs failed to show any upward trend 

in membership.33  Another subchapter V debtor that operated a house of worship lost its bid to 

impose the automatic stay against its mortgagee where its ability to reorganize depended on 

increasing membership by 100% and revenues through tithes and offerings by $30,000 per month.  

Given the debtor’s declining revenues since 2018, the court viewed these projections as 

unrealistic.34 

In re U.S.A. Parts Supply involved a debtor in the business of selling used and antique 

automotive parts.35  The court dismissed the case after concluding that the debtor’s plan was not 

feasible.  For one thing, the debtor relied on outdated revenue data, which failed to account for 

declining revenues in 2018, 2019, and 2020.36  In addition, the debtor’s assertion that it could 

increase annual sales 50% by implementing Internet transactions was anecdotal in nature and based 

upon the alleged growth of a competitor who had implemented an online sales system.  The owner 

testified that the competitor had increased sales by 300% but could not offer any proof to 

corroborate this statement which was based on his perception of the competitor’s increase in 

warehouse capacity and workforce.37 

By contrast, the bankruptcy court found that a health care facility’s plan was feasible based 

on the credibility of its projections: 

 
33  See 633 B.R. 844, 867-68 (Bankr. E.D. Wis. 2021). 
34  See In re Abundant Life Worship Center of Hinesville, GA, Inc., No. 20-40959-EJC, 2020 WL 7635272, at *17 
(Bankr. S.D. Ga. Dec. 16, 2020). 
35  See 630 B.R. 487 (Bankr. N.D.W.V. 2021). 
36  See id. at 493. 
37  See id. 
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During the evidentiary hearing, [doctor] provided credible testimony explaining 
how he calculated the debtor's projected income and expenses, based not only on 
his experience working for the debtor over the last seven or eight years, but also 
during the prior 15 years working in other urgent care clinics. The debtor’s slowest 
months are in the summer, with patient volume decreasing in May through 
September, and increasing significantly at the end of December through the end of 
March. During this latter period the clinic treats approximately 50% of its patient 
volume. There is usually a 30–90-day lag in insurance reimbursements, meaning 
that an increase in patient volume in December equates to an increase in projected 
income in the following March. A review of the debtor’s monthly operating reports 
from August through October 2021 reflects an increase in patient volume each 
month, in keeping with the debtor's projections.38 
 

In the Urgent Care Physicians case, the debtor’s MORs supported the owner’s erudite assumptions 

of future revenues.  The court had no trouble confirming the plan on the record before it. 

a. A Note About Real Estate Reorganizations. 

Debtors who are land rich, but cash poor have unique challenges at confirmation because 

feasibility often relies on demonstrating future revenue from the improvement and sale of assets.  

In these cases, projected disposable income is likely to be more speculative and vulnerable to 

attack by creditors.  Moreover, these cases are likely to boil down to two-party disputes between 

mortgagor and mortgagee that are better addressed in other forums.  For these reasons, true “single 

asset real estate” debtors are ineligible for subchapter V relief.39 

Every subchapter V plan must include a liquidation analysis.40  For businesses that sell 

goods and services, the liquidation analysis is usually an afterthought.  Debtor’s who rent their 

physical space have few assets that hold value in a liquidation.  Receivables and inventory are 

typically heavily discounted.  As long as the business is operationally solvent, its value as a going 

concern will be comfortably higher than the liquidation value.  Debtors who live off rents, 

however, own property that retains its market value in a liquidation.  In other words, their assets 

 
38  In re Urgent Care Physicians, Ltd., 2021 WL 6090985, at *7. 
39  See 11 U.S.C. § 1182(1). 
40  See 11 U.S.C. § 1190(1)(B). 
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store value well.41  Not only does the liquidation analysis matter in these cases, it pushes the 

disposable income projections to incredible heights for the simple reason that the debtor is trying 

to have its cake and eat it too.  To reorganize the debtor must confirm a plan that beats the return 

to creditors in a hypothetical liquidation.  It is unsurprising that feasibility issues loom large at 

confirmation in such cases. 

Two recent subchapter V cases illustrate this point.  In In re Gabbidon Builders LLC, the 

debtor’s plan involved selling one parcel of real estate to generate cash to purchase, develop, and 

sell a second parcel that would theoretically generate sufficient proceeds to fund the plan 

payments.42  The court denied confirmation, in part, on feasibility grounds.  The problem was a 

lack of evidence.  The debtor had tried twice during the bankruptcy case to sell its property, but 

the sale fell through.43  The debtor’s principal testified at confirmation that he had found a new 

buyer but did not to introduce a purchase and sale contract into evidence.  The debtor also failed 

to produce any evidence beyond the unreliable testimony of its principal that a second lot existed, 

which the debtor could purchase for $60,000, develop, and sell for a substantial profit.  The 

debtor’s reliance on a market analysis summary was hearsay as was the owner’s testimony about 

what a realtor had told him about home sales in that area.44 

In re Pope presents a similar fact pattern.  The debtor ran a trucking business and wanted 

to retain his investment properties.45  The debtor’s plan was predicated on generating at least 

$369,000 of net proceeds from the sale of 21 vacant lots.46  The debtor failed to generate interest 

in the properties during the case.  The city provided a written offer to purchase the lots for $250,000 

 
41  Intellectual property, licenses, and publicly traded securities are examples of intangible property with a similar 
ability to store value independent of the status of the business. 
42  In re Gabbidon Builders, LLC, No. 20-30845, 2021 WL 1964544 (Bankr. W.D.N.C. May 14, 2021). 
43  See id. at *2. 
44  See id. at *3. 
45  See In re Pope, No. 20-22889-GMH, 2021 WL 5872005 (Bankr. E.D. Wis. Dec. 10, 2021). 
46  See id. at *3. 
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which contradicted the debtor’s testimony that he thought the lots might sell for $500,000.47  The 

plan also failed to account for post-confirmation real estate taxes that would come due while the 

debtor attempted to sell the lots. 

Gabbidon Builders and Pope underscore the importance of anchoring revenue projections 

to demonstrable milestones and properly accounting for carrying costs.  Sale plans are certainly 

possible in subchapter V.  If the sale has not happened by confirmation, however, the debtor must 

provide details about how and when it is going to pursue the sale.  The more elaborate the debtor’s 

scheme to generate revenue is, the more vulnerable the plan will be to attack on feasibility grounds. 

3. Operating Expenses. 

Debtors who forget to include critical expenses in their disposable income projections will 

surely flunk the feasibility test.  The debtor in In re Lupton Consulting LLC operated three fitness 

clubs.48  The court found that its plan was not feasible where the projections failed to include 

expense lines for taxes, licenses, advertising, sales costs, and banking fees.  According to the 

MORs, these expenses averaged more than $1,000 per month during the case.49 

 As discussed above, the debtors in Gabbidon Builders and Pope failed to demonstrate 

feasibility because their projections lacked information about the costs of developing and carrying 

their real estate assets prior to a sale.  On the witness stand, Gabbidon Builders’s owner admitted 

that the debtor did not have employees and would have to subcontract for some of the construction 

work required to develop the property.50  His testimony also revealed serious discrepancies 

between the cost worksheet exhibit and the actual costs of construction.51  In Pope, the debtor’s 

 
47  See id. at *4. 
48  See 633 B.R. 844 (Bankr. E.D. Wis. 2021). 
49  See id. at 867. 
50  See 2021 WL 1964544, at *2. 
51  See id.  The debtor’s estimated that an HVAC system would cost $5,000.  At trial the owner testified that the actual 
cost would be closer to $29,000. 
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plan was partially predicated on the sale of a parcel of real estate sufficient to yield at least $90,000 

to pay off creditors.52  The plan failed to account for the post-confirmation real estate taxes that 

would accrue on the property during the 5-year plan term that the debtor had to rehabilitate and 

sell the property.53 

 By contrast, the debtor in Urgent Care Physicians was able to justify a $20,000 operating 

reserve by providing owner testimony on the cyclical nature of insurance reimbursements and the 

need to make large recurring monthly or bi-monthly payments such as rent and payroll.54 

 In sum, the debtor should account for obvious and reoccurring expenses that are necessary 

to operate its business.  If it has inadvertently left things out, the subchapter V trustee should alert 

debtor’s counsel and request an explanation.  Courts are likely to allow the debtor to hold operating 

reserves if there is a reasonable basis to justify doing so. 

4. Capital Reserves. 

Capital expenditures may not be as frequent or predictable as operating expenses, but they 

are no less essential to the continuation and preservation of the debtor’s business.  Debtors who 

fail to acknowledge the need for capital during the plan term, or do not provide credible and 

sufficient evidence of projected capital needs, will likely fail the feasibility test. 

In Lupton Consulting, (the gym case discussed above), the debtor’s projections failed to 

include any budget for equipment, despite significant actual expenditures for gym equipment 

during the case.55  When pressed on this issue at trial, the owner admitted that he expected to use 

 
52  In re Pope, 2021 WL 5872005, at *4. 
53  See id. at *5. 
54  See 2021 WL 6090985, at *10. 
55  See 633 B.R. at 867. 
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his personal credit card to cover repairs and purchases of new equipment.56  This revelation 

prompted the following from the court: 

The debtors’ hopes and vague allusions to making up a deficit in some unidentified 
manner over the course of three years cannot substitute for actual financial data, 
even accepting that the feasibility analysis requires predictions based on a 
“snapshot” in time.  [Owner’s] testimony that he may use his personal credit cards 
to purchase equipment portends more of the same “robbing Peter to pay Paul” 
financing that contributed to the debtors’ pre-filing financial straits. On the record 
before it, the Court cannot conclude that the debtors have met their burden to prove 
that the plan, as drafted, is feasible.57 

 
 In cases like Gabbidon Builders and Pope where the plan involves the debtor pulling off a 

major transaction, capital needs are probably the most important thing to get right when 

determining feasibility.  In Gabbidon Buildiers, the owner testified that project owners would 

cover the capital outlays for labor and materials on each project, thereby obviating the need for the 

debtor to account for expenses.58  The MORs contradicted this testimony where they reflected 

multiple disbursements to subcontractors and other vendors for goods and services.  In Pope, the 

debtor’s plan involved rehabilitating a property that had stood vacant for 12 years with no 

insulation, plumbing, electrical, fixtures, flooring, or drywall.  The owner’s testimony that the 

costs of rehabilitation would be $70,000 was based on his experience with construction from many 

years earlier.  He had not obtained any current estimates.  In addition, the debtor failed to explain 

how he would do the rehabilitation work himself and still spend 18-20 hours per day in his trucking 

business.59 

 

 

 
56  See id. at 868. 
57  See id. at 869. 
58 2021 WL 1964544, at *4. 
59  2021 WL 5872005, at *5. 

278 of 1123



 

19 
 

5. Accounting for Plan Payments. 

In addition disbursements for the continuation, preservation, and operation of the business, 

the disposable income projections should also account for plan disbursements, including secured 

claims, convenience class claims, and administrative and priority claims (including the fees of 

professionals).  These are real and necessary expenditures beyond the costs of running the business 

that the debtor must account for to calculate a feasible distribution to unsecured creditors. 

E. Sources of Proof. 
 

The debtor bears the burden of establishing that the plan is feasible.  It wins by a 

preponderance of the evidence.60  This standard requires only that the debtor put on sufficient 

evidence to “tip” the court in favor of feasibility.61  While the burden of proof is relatively light, 

there is no presumption that the plan is confirmable.  An absence of controverting evidence will 

not win a poorly presented case.62  Moreover, the debtor must convince the court about the 

likelihood of a future event: the plan must be “not likely” to be followed by liquidation or the need 

for further financial reorganization.63  To confirm a nonconsensual subchapter V case, there must 

be a “reasonable likelihood” that the debtor will be able to perform it.64  Accordingly, while the 

threshold of persuasion might be just over 50%, the forward-looking nature of the feasibility test 

demands that the debtor provide thorough details about how it will perform the plan and intelligible 

reasons for its assumptions about future earnings. 

 
60  See In re South Canaan Cellular Investments, Inc., 427 B.R. 44, 61 (Bankr. E.D. Pa. 2010). 
61  See Matter of Briscoe Enterprises, Ltd., II, 994 F.2d 1160, 1166 (5th Cir. 1993). 
62  See Double H Transportation LLC v. Odell et al. (In re Double H Transportation LLC), No. 21-121, 2022 WL 
1916686, at *4 (W.D. Tex. May 16, 2022). 
63  See 11 U.S.C. § 1129(a)(11). 
64  See 11 U.S.C. § 1191(c)(3). 
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Any party in interest has the right to appear and be heard on confirmation of the plan,65 and 

may attack a witness’s credibility at the hearing.66  Given the preponderance of the evidence 

standard, a plan opponent’s goal is to tip the court against a feasibility finding.  To do so, a creditor 

will likely rely upon cross-examination of the debtor’s witnesses to discredit their testimony by 

raising doubts about their assumptions and conclusions.  A creditor might also argue that the 

debtor’s disposable income projections fail to account for certain expenditures or rely on revenue 

growth that is unlikely to materialize.  If the case in chief is particularly weak, the creditor may 

also argue that the debtor has failed to meet its burden.67 

The Federal Rules of Evidence apply in bankruptcy proceedings.68  The bankruptcy court 

may take judicial notice of facts that are not subject to reasonable dispute, docket events, and the 

contents of the debtor’s schedules.69   

Regardless of whether the plan is consensual or nonconsensual, every debtor should submit 

a declaration from its management in support of confirmation.  This declaration will attest to the 

debtor’s compliance with the applicable provisions of the Bankruptcy Code and create a record 

upon which the court can make the necessary findings to enter the confirmation order.  Among 

other things, the declaration will state the reasons why the plan is feasible.  Counsel should offer 

the declaration as a proffer of management’s testimony and make the witness available for cross 

examination. 

A witness may only testify to matter for which they have personal knowledge.70  Any 

declaration in support of confirmation should be made by an agent of the debtor with sufficient 

 
65  See 11 U.S.C. § 1109. 
66  See Fed. R. Evid. 607. 
67  See In re Double H Transportation LLC, 2022 WL 1916686, at *4. 
68  See Fed. R. Evid. 1101(a). 
69  See In re Velardi, 547 B.R. 147, 154 (Bankr. M.D. Pa. 2016). 
70  See Fed. R. Evid. 602. 
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managerial supervision and authority to have acquired personal knowledgeable about all aspects 

of the debtor’s business.71  This hornbook rule of evidence came into play at the confirmation 

hearing in In re Double H Transport LLC, where the debtor’s sole witness was counsel’s paralegal.  

On the stand she testified “that she filled out Debtor’s exhibits using numbers that other people 

provided and that she did not verify.”72  The court denied confirmation. 

Testimony in the form of a lay opinion is limited to one that is (a) rationally based on the 

witness’s perception, (b) helpful to determining a fact in issue, and (c) not based on scientific, 

technical, or other specialized knowledge within the scope of an expert opinion under Fed. R. Evid. 

702.73  Bankruptcy courts have interpreted this rule to allow a property owner to testify as to its 

value.74  The Advisory Committee Notes to the 2000 Amendment to Fed. R. Evid. 701 expressly 

acknowledge that “most courts have permitted the owner or officer of a business to testify to the 

value or projected profits of the business, without the necessity of qualifying the witness as an 

accountant, appraiser, or similar expert.” 

While the debtor’s owner can offer their own opinions about feasibility and disposable 

income projections, they cannot offer the statements of others to the extent such statements qualify 

as hearsay.75  It should be noted, however, that writings with “independent legal significance” such 

as contracts or purchase offers are forms of “verbal acts” which are not hearsay and can be 

authenticated by testimony of a witness with knowledge that the item “is what it is claimed to 

be.”76  In addition, financial statements, bank records, purchase orders, invoices, and other records 

 
71  See id.  The declaration should state how it is that the declarant has knowledge of the saliant facts. 
72  See In re Double H Transportation LLC, 2022 WL 1916686, at *5. 
73  See Fed. R. Evid. 701. 
74  See In re Biddiscombe Intern., L.L.C., 392 B.R. 909, 919 (Bankr. M.D. Fla. 2008). 
75  See Fed. R. Evid. 801; Gabbidon Builders, LLC, 2021 WL 1964544, at *3 (the debtor’s use of market analysis 
summary at confirmation was inadmissible hearsay). 
76  See Fed. R. Evid. 901(b)(1); In re Lett, No. 10-61451-BEM, 2021 WL 3410469, at *6 (Bankr. N.D. Ga. Aug. 4, 
2021); see also Mueller v. Abdnor, 972 F.2d 931, 937 (8th Cir. 1992) (“A contract . . . is a form of verbal act to 
which the law attaches duties and liabilities and therefore is not hearsay.”). 

281 of 1123



 

22 
 

that would substantiate the debtor’s projected expenses would likely qualify as an exception to 

hearsay as “records of a regularly conducted activity.”77 

F. Conclusion. 
 

Successful subchapter V cases do not become successful in the days before the plan is due.  

The case needs care and attention to detail at every stage.  Poorly managed subchapter V cases 

will struggle to achieve consensus if the debtor is unwilling or unable to present a coherent picture 

of its current business operations and economic viability.  As the person charged with facilitating 

a consensual plan, the trustee has a duty to understand the debtor’s business and reach an 

independent conclusion about the feasibility of any given plan.  The trustee must play the role of 

a helpful skeptic: asking the debtor constructive questions about its business throughout the case, 

which will help refine the plan projections.  If the debtor is open to this engagement with its trustee, 

the debtor will be better off at confirmation. 

 
77  See Fed. R. Evid. 803(6). 
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To Fix or To Float? 
Projected Disposable 
Income under Subchapter 
V 

The Small Business Reorganization Act 
(“SBRA”) of 20191 created a new 
“Subchapter V” of chapter 11 under 
which small business debtors may obtain 
bankruptcy relief in a timely, cost-
effective manner.2 Subchapter V is 
distinct from the standard small business 
provisions of chapter 11 in several ways, 
including the procedure for plan 
confirmation. Under the standard 

 
1 Small Business Reorganization Act (SBRA) of 2019, Pub. L. No. 116-54, 113 Stat. 1079 (codified in 11 U.S.C. §§ 
1181-1195 and scattered sections of 11 U.S.C. and 28 U.S.C.). 
2 Paul W. Bonaphel, A Guide to the Small Business Reorganization Act of 2019, AM. BANKR. L.J. 571, 574 (2019) 
(citing H.R. Rep. No. 116-171, at 4 (statement of Rep. Ben Cline) (2019), available at 
https://www.govinfo.gov/content/pkg/CRPT-116hrpt171/pdf/CRPT-116hrpt171.pdf).  
3 11 U.S.C. § 1129(a)(10).  
4  Bonapfel, supra note 2 at 606 (“the effects of confirmation differ depending on whether confirmation occurs under 
new § 1191(a) . . . or under new 1191(b).”). 11 U.S.C. § 1191(a) provides that a court shall confirm a plan under 
subchapter V if the requirements of 1129(a), other than paragraph (15), are met. As an exception, § 1191(b) allows a 
debtor to request that the court confirm a plan that meets the requirements of § 1129(a), other than paragraphs 
(8),(10) and (15) of that section, if the plan does not unfairly discriminate, and is fair and equitable, to those 
impaired under, and has not accepted, the plan.  
5 See e.g. 11 U.S.C. §§ 1189(a), 1193. Although creditors may bargain for the modification remedy in the event of 
default. See 11 U.S.C. § 1191(c)(3)(B). 
6 Bonapfel, supra note 2 at 607 (noting that § 1129(b), which outlines the rule of construction for “fair and 
equitable” plans under standard chapter 11 cases, does not apply to subchapter V).  
7 Id. at 608. §1191(c)’s “rule of construction” imposes a projected disposable income requirement, requires a 
feasibility finding, and requires that the plan provide remedies if payments are not made.  
8 11 U.S.C. § 1191(c)(2)(A). 

provisions of chapter 11, to be confirmed, 
a plan must be confirmed by a class of 
creditors whose interests are affected by 
the plan.3 By contrast, Subchapter V plans 
shall be confirmed in cases where one or 
more—or even all—classes have not 
accepted the plan.4  In addition, only the 
debtor is allowed to file and modify the 
plan.5  

Subchapter V implements its own “rule of 
construction,” that a plan be “fair and 
equitable,” distinct from the rule applied 
in standard chapter 11 cases.6 Outlined in 
§ 1191(c)(2), Subchapter V imposes a 
projected disposable income—or “best 
efforts”—test.7 The test requires the 
debtor’s plan to provide that all projected 
disposable income expected to be 
received throughout the life of the plan be 
applied to the payments under the plan.8 
The plan may also provide that the value 
of the property to be distributed over the 
life of the plan is not less than the 
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projected disposable income of the 
debtor.9  

Calculating the projected disposable 
income for a period of three to five years 
presents an “invitation to mischief” where 
debtors are enticed to underestimate their 
projected revenues while maximizing 
projected expenses.10 Although this “fair 
and equitable” standard might seem far 
from equitable, the plain language of § 
1191(c) falls in line with Subchapter V’s 
overarching goal: to provide small 
business debtors with a timely, cost-
effective option for filing bankruptcy.11  

Projected Disposable Income: Fixed or 
Floating? 

One of the questions that arises from the 
structure of Subchapter V is whether a 
debtor is required to increase plan 
payments if the actual disposable income 
turns out to be greater than the pre-
confirmation projections. In other words, 
is a Subchapter V debtor’s projected 
disposable income “fixed” or “floating” 
throughout the duration of the plan?  

 
9 Id. § 1191(c)(2)(B). 
10 Christopher G. Bradley, The New Small Business Bankruptcy Game: Strategies for Creditors Under the Small 
Business Reorganization Act, 28 AM. BANKR. INST. L. REV. 251, 273-74 (2020).  
11 Jonathan P. Friedland, Mark Melickian & Hajar Jouglaf, There Is No Post-Confirmation True-Up of Projected 
Disposable Income In Subchapter V, The Bankruptcy Strategist (May 2021), available at 
https://www.lawjournalnewsletters.com/2021/05/01/there-is-no-post-confirmation-true-up-of-projected-disposable-
income-in-subchapter-v/?slreturn=20220611225156.  
12 Id. With regard to a “cramdown” on unsecured creditors, the debtor need only commit its projected disposable 
income for the term of the plan.  
13 11 U.S.C. § 1329 
14 See 11 U.S.C. § 1127 (deemed inapplicable by 11 U.S.C. § 1181(a) of the SBRA).  
15 11 U.S.C. § 1193. Post-confirmation modification of the plan can be made any time before substantial 
consummation of the plan, so long as the modified plan meets the requirements of §§ 1122 and 1123 
(notwithstanding § 1123(a)(8)).  
16 Bradley, supra note 11 at 274. See also 8 Collier on Bankruptcy, ¶ 1191.05 (16th Ed. 2020). 
17 Lamie v. Treasury, 540 U.S. 526, 534 (2004). 
18 Friedland, Melickian, and Jouglaf, supra note 11 (arguing that the plain language of § 1192(c)(2) “could not be 
clearer”). 

The short answer is fixed.12 Unlike 
chapter 1313 and chapter 11,14 a confirmed 
plan under Subchapter V will not be 
modified to increase or decrease the 
payment amounts on claims, should there 
be a change in the debtor’s actual income, 
unless the debtor modifies the plan 
himself.15 “If the projected disposable 
income is lower than the actual profits, 
there is no requirement to modify the plan 
to share the additional money with 
creditors.”16 When the statute’s language 
is plain, the sole function of the courts is 
to enforce it according to its terms.17 

The existing case law covering the 
“recently” enacted SBRA is somewhat 
sparse, and fewer cases have directly 
discussed whether a change in 
circumstances post-confirmation may 
allow for adjustments to be made to the 
plan payments. Nonetheless, the plain 
language of the statute seems to erase any 
doubt regarding section 1192’s fair and 
equitable rule.18 
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One case on point is In re Sizzler,19 
Although there is no published opinion, a 
hearing was held in which a Subchapter V 
trustee objected to Sizzler’s plan on 
several grounds, including that the 
debtor’s plan was not “fair and equitable” 
because it did not account for actual 
disposable income.20 The trustee rested 
this argument on the language of § 
1191(c), which provides that “the 
condition that a plan be fair and equitable 
with respect to each class of claims or 
interests includes the following . . .” 
(emphasis added).21 Arguing (correctly) 
that the word “includes” is not limiting 
under Section 102(3) of the Bankruptcy 
Code, the trustee urged the court to use 
discretion to impose a requirement that 
the debtor provide actual disposable 
income to ensure the plan was fair and 
equitable.22 However, the court was not 
persuaded by the trustee’s argument, 
holding that it could not be reconciled 
with the plain language of the statute, 
which provides that the debtor provide 
projected disposable income as a bare 
requirement under Subchapter V.23  

Although Subchapter V plan payments 
may only be modified by the debtor, 
creditors can negotiate favorable 
provisions with debtors prior to 

 
19 In re Sizzler USA Acquisition, Inc., et seq, No. 20-30748-meh (Jointly Administered) (Bankr. N.D. Cal. 2020) 
(unpublished).  
20 Id. Trustee’s Obj. to Debtors’ First Amend. Ch. 11 Plan, 9:19—10:2, ECF No. 108 (Dec. 29, 2020). 
21 Firedland, Melickian, and Jouglaf, supra note 11 (citing 11 U.S.C. § 1191(c)).  
22 Confirmation Hr’g., at 62-64, (Dkt. 127), Jan. 5, 2021. See also Friedland, Melickian, and Jouglaf, supra note 11. 
23 Id., supra note 11. 
24 See generally Bradley, supra note 10; Bonapfel, supra note 2. 
25 Bradley, supra note 11 at 280. 
26 Friedland, Melickian, and Jouglaf, supra note 10. 
27 In re Urgent Care Physicians, Ltd., No. 21-24000-beh, 2021 WL 6090985 at *10-11 (Bankr. E.D. Wis. Dec. 20, 
2021) (providing a thorough analysis of the legislative history of the SBRA). 

confirmation.24 It is best if creditors 
handle their concerns about a debtor’s 
ability to accurately project disposable 
income prior to plan confirmation 
because debtors are often willing to 
exceed the bare requirements of the 
statute if it means being discharged 
immediately with a consensual plan,25 as 
opposed to the three-to-five-year plan 
period for nonconsensual plans. Even 
after plan confirmation, the debtor may 
consent to payment adjustments based on 
a change of economic circumstances, but 
Subchapter V does not provide that 
creditors can compel the debtor to make 
such adjustments.26  

In all, Subchapter V was established with 
the intention of balancing the concerns of 
small businesses and those who rely on 
them, against the benefits of creditors.27 
With this in mind, Congress had an 
opportunity to allow post-confirmation 
modifications to debtor payments but did 
not. Subchapter V provides additional 
means to ensure a plan is fair and 
equitable, but as far as projected 
disposable income is concerned, the 
statute requires just that, a projection.  
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Creditor Remedies Under Subchapter V 

By Elizabeth B. (Lisa) Vandesteeg 

1. Eligibility Arguments 

a. Pursuant to section 1182 of the Bankruptcy Code, in order to be eligible for subchapter V 
debtor, the potential debtor must be: 

i. A person engaged in commercial or business activities (including affiliates of such 
persons); 

ii. Owing less than $7.5 million (excluding any insider debt); or 

iii. Not less than 50% of its debts must have arisen from the commercial or business 
activities of the debtor. 

b. Section 1182 of the Bankruptcy Code further provides that the following categories of 
debtor are not eligible for subchapter V: 

i. Any member of an affiliated group of debtors owing more than $7.5 million (if 
debt limits are raised, amount is currently $3,024,725); 

ii. A publicly traded company; or 

iii. An affiliate of a publicly traded company. 

c. “If a party-in-interest objects, the debtor bears the burden of proving eligibility under 
Subchapter V.”  In re Port Arthur Steam Energy, L.P., 629 B.R. 233, 235 (Bankr. S.D. Tex. 
2021) 

d. Section 1182 of the Bankruptcy Code “does not require the Court to evaluate Debtor's 
motives for seeking to proceed as a Subchapter V debtor, or what outcomes may be 
afforded to various interest holders as a result.”  In re Serendipity Labs, Inc., 620 B.R. 679, 
682 (Bankr. N.D. Ga. 2020).  Below are summaries and findings of recent cases regarding 
the eligibility requirements for subchapter V: 

i. In re: OFFER SPACE, LLC, No. BR 20-27480, 2021 WL 1582625 (Bankr. D. 
Utah Apr. 22, 2021).  U.S. Trustee objected to subchapter V eligibility of non-
operating debtor on the grounds that the debtor was not engaged in commercial or 
business activities.  Debtor argued that while it was not operating, the plain 
language of section 1182 (subchapter V debtor must be “engaged in commercial 
or business activities”) did not require that the debtor operate to be eligible for 
subchapter V, only that it engaged in business activities.  The bankruptcy court 
held that the debtor was eligible for subchapter V and engaged in business 
activities by: (1) having active bank accounts; (2) having accounts receivable; (3) 
analyzing and exploring counterclaims in a lawsuit; and (4) winding down its 
business and taking reasonable steps to pay its creditors and realize value for its 
assets. 

287 of 1123



ii. In re Thurmon, 625 B.R. 417 (Bankr. W.D. Mo. 2020).  UST objected to debtor 
husband and wife’s subchapter V designation on the grounds that they were not 
engaged in commercial or business activities.  Debtors argued that they owned a 
shell company (in good standing) that previously operated two pharmacies.  
However, the pharmacies had not operated in two years and their operations were 
sold to an unrelated third-party.  Analyzing primarily precedent from the chapter 
12 definition of “engaging” in a farming operation, the bankruptcy court held that 
the lack of actual commercial activity precluded the debtors from remaining in 
subchapter V. 

iii. In re Port Arthur Steam Energy, L.P., 629 B.R. 233, 236 (Bankr. S.D. Tex. 2021).  
The UST and creditor objected to the debtor’s subchapter V election.  Despite no 
longer engaging in its main business enterprise (selling steam or electricity), the 
bankruptcy court held that the debtor was engaged in commercial and business 
activities.  Among other things, the debtor: had employees, was pursuing a 
substantial collection action, actively maintained its facility and vehicles, and 
engaged in an asset sale prior to the petition date. 

2. Appointment of a Trustee 

a. 11 U.S.C. § 1185(a). 

i. “On request of a party in interest, and after notice and a hearing, the court shall 
order that the debtor shall not be a debtor in possession for cause, including fraud, 
dishonesty, incompetence, or gross mismanagement of the affairs of the debtor, 
either before or after the date of commencement of the case, or for failure to 
perform the obligations of the debtor under a plan confirmed under this 
subchapter.”  “The list of causes in this subsection is not exclusive.”  In re Pittner, 
638 B.R. 255, 259 (Bankr. D. Mass. 2022) 

ii. Note that, similar to section 1105 of the Bankruptcy Code, the debtor may be 
reinstated after notice and a hearing.  11 U.S.C. § 1185(b). 

b. The standard is similar to that of section 1104.  “Because § 1104(a) and § 1185(a) use the 
same language, the court may rely on authority construing § 1104 in determining whether 
to remove a debtor in possession under § 1185.”  In re Neosho Concrete Prod. Co., No. 20-
30314, 2021 WL 1821444, at *8 (Bankr. W.D. Mo. May 6, 2021).  The movant bears the 
burden to establish cause by a preponderance of the evidence.  Id.   

c. Relevant Cases 

i. In re Pittner, 638 B.R. 255, 258 (Bankr. D. Mass. 2022).  Debtor-in-possession 
removed for failure to comply with orders. 

d. Upon removal of the DIP, the subchapter V trustee automatically becomes vested with the 
ability to operate the debtor’s business.  11 U.S.C. § 1183(b)(5). 

e. Note that the plain language of the Bankruptcy Code provides that a Trustee with expanded 
powers does not have the ability to file a plan.  11 U.S.C. § 1189(a) (“Only the debtor may 
file a plan under this subchapter.”).  Some courts have strictly construed this provision, 
while others have allowed only the debtor to file a plan. 
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3. Reverse Feasibility Argument 

a. Section 1191(b) permits cramdown even if an impaired class does not accept the plan if 
the plan (1) does not discriminate unfairly and (2) is fair and equitable. 

b. The Plan must provide that all of the projected disposable income of the debtor to be 
received in the three-year period after the first payment under the plan is due, or in such 
longer period not to exceed five years as the court may determine, will be paid to creditors 
under the Plan. 

i. Projected Disposable Income (11 U.S.C. § 1191(c)): 

1. the maintenance or support of the debtor or a dependent of the debtor 

2. payment of expenditures necessary for the continuation, preservation or 
operation of the business of the debtor 

c. Creditors may make a “reverse feasibility” argument that the debtor will have far more 
projected disposable income as a way to object to a plan that prejudices creditors 

4. Plan Timing Issues 

a. Section 1189(a) provides that the Debtor “shall” file a plan within ninety days.  However, 
the Debtor may extend that deadline if “the need for the extension is attributable to 
circumstances for which the debtor should not justly be held accountable.”  11 U.S.C. § 
1189(b).   

b. Many attorneys experienced in chapter 11 may erroneously assume that obtaining an 
extension to file a plan is the same standard under a general chapter 11 and a subchapter V 
case.  However, the standard is far more strict.  At least one case has been dismissed when 
the plan was not filed by the deadline.  In re Seven Stars on the Hudson Corp., 618 B.R. 
333, 344 (Bankr. S.D. Fla. 2020) (citing sections 1129(a)(1) for the proposition that a plan 
must comply with the applicable provisions of the Bankruptcy Code and section 1129(a)(2) 
for the proposition that the plan proponent must comply with the applicable provisions of 
the Bankruptcy Code). 

5. Remedies for a Plan Default Under Section 1191(c)(3)(B) of the Bankruptcy Code 

a. Section 1191(c)(3)(B)(ii) provides that: “For purposes of this section, the condition that a 
plan be fair and equitable with respect to each class of claims or interests includes the 
following requirements: (i) there is a reasonable likelihood that the debtor will be able to 
make all payments under the plan and (ii) the plan provides appropriate remedies, which 
may include the liquidation of nonexempt assets, to protect the holders of claims or 
interests in the event that the payments are not made.” 

b. In most published cases, the Debtor’s plan provides specifically for the liquidation of 
nonexempt assets.  See, e.g., In re Moore & Moore Trucking, LLC, No. 20-10925, 2022 
WL 120189, at *12 (Bankr. E.D. La. Jan. 12, 2022) (“Because Traylor has an avenue to 
foreclose on the Violet Property in the event of the Debtor's default in Plan payments, the 
Court finds that the Debtor's Plan provides appropriate remedies to Traylor as required by 
§ 1191(c)(3)(B)”). 
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c. In the event of a plan default in an individual case, the plan provided for the subchapter V 

trustee to be reappointed in order to require the debtor to execute a second mortgage on her 
homestead and apply the proceeds to the unpaid balance under the plan.  In re Hyde, No. 
20-11525, 2022 WL 2015538 (Bankr. E.D. La. June 6, 2022) 
 

d. Note, however, at least one bankruptcy court held that the right to enforce the plan was 
sufficient enforcement.  In re Urgent Care Physicians, Ltd., No. 21-24000-BEH, 2021 WL 
6090985, at *11 (Bankr. E.D. Wis. Dec. 20, 2021) (“[T]here is no indication that Congress 
intended section 1191(c)(3)(B) to require anything beyond the preservation of a creditor's 
rights to seek the enforcement of the plan terms in the bankruptcy court and, if necessary, 
its rights under applicable state law”). 
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A Guide to the Small Business 
Reorganization Act of 2019 

 
Paul W. Bonapfel 

U.S. Bankruptcy Judge, N.D. Ga. 

I.  Introduction 
 
 The Small Business Reorganization Act of 2019 (the “SBRA”)1 enacted a new 

subchapter V of chapter 11 of the Bankruptcy Code, codified as new 11 U.S.C. §§ 1181 – 1195, 

and made conforming amendments to several sections of the Bankruptcy Code and statutes 

dealing with appointment and compensation of trustees in title 28.2   SBRA also revised the 

definitions of “small business case” and “small business debtor” in § 101(51C) and § 101(51D), 

respectively.3   It took effect on February 19, 2020, 180 days after its enactment on August 23, 

2019.   

 Subchapter V applies in cases in which a qualifying debtor elects its application.  As 

originally enacted, SBRA provided that a “small business debtor,” as defined in revised 

§ 101(51D), could make the election.  In the absence of the election, a small business debtor 

would be in a “small business case,” which revised § 101(51C) defines as the case of a small 

business debtor that does not elect subchapter V.  SBRA did not change the pre-SBRA 

1 Small Business Reorganization Act (SBRA) of 2019, Pub. L. No. 116-54, 133 Stat. 1079 (codified in 11 U.S.C. 
§§ 1181-1195 and scattered sections of 11 U.S.C. and 28 U.S.C.). 
2 Unless otherwise noted, references to sections are to sections of the Bankruptcy Code, title 11 of the United States 
Code. 

Section 3 of SBRA also enacts changes relating to prosecution of preference actions under 11 U.S.C. § 547 
and to venue for certain proceedings brought by a trustee.  These amendments apply in all bankruptcy cases. 
 SBRA § 3(a) amends § 547(b) to require that a trustee seeking to avoid a preferential transfer must exercise 
“reasonable due diligence in the circumstances of the case” and must take into account a party’s “known or 
reasonably knowable” affirmative defenses under § 547(c).  SBRA § 3(a).   
 SBRA § 3(b) amends 28 U.S.C. § 1409(b) to provide that a trustee may sue to recover a debt of less than 
$ 25,000 only in the district where the defendant resides.  Prior to the amendment, the amount (as adjusted under 11 
U.S.C. § 104 as of April 1, 2019) was $ 13,650.  As of April 1, 2022, the adjusted amount under § 104 is $ 27,750. 
3 SBRA § 4(1)(A)-(B). 
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provisions of chapter 11 that govern a small business case with one exception.  SBRA amended 

§ 1102(a)(3) to provide that no committee of unsecured creditors is appointed in a small business 

case unless the court orders otherwise.4   

 A debtor is a small business debtor under § 101(51D) only if, among other things, its 

debts (with some exceptions) are within a specified debt limit.  The debt limit at the time of 

SBRA’s enactment was $ 2,725,625; on April 1, 2022, the debt limit was increased pursuant to 

§ 104 to $ 3,024,725.   

 As Section III(B) discusses in detail, later legislation expanded the availability of 

subchapter V on a temporary basis to debtors whose debts do not exceed $ 7.5 million if they 

otherwise qualify as a small business debtor.5  Under this legislation, § 1182(1) defines 

eligibility for subchapter V, with the same language that defines a “small business debtor” in 

§ 101(51D), except for the debt limit.  On June 21, 2024, the provisions expire, and § 101(51D) 

will again govern eligibility for subchapter V.  

 Appendix A is a chart that lists sections of the Bankruptcy Code that SBRA affected and 

summarizes the changes, as affected by the later legislation.   

 The purpose of SBRA is “to streamline the process by which small business debtors 

reorganize and rehabilitate their financial affairs.”6  A sponsor of the legislation stated that it 

4 SBRA, § 4(a)(11), 133 Stat. 1079, 1086.   
5 Between March 27, 2022 and June 20, 2022, a debtor had to be a small business debtor as defined in § 101(51D), 
and the debt limit was, therefore, $3,024,725.  The change on June 21, 2022, was retroactive.  See Section 3(B)(1); 
Part XIII. 
6 H.R. REP. NO. 116-171, at 1 (2019), available at https://www.govinfo.gov/content/pkg/CRPT-
116hrpt171/pdf/CRPT-116hrpt171.pdf.   
 For a summary of small business reorganizations under the Bankruptcy Code, see Ralph Brubaker, The 
Small Business Reorganization Act of 2019, 39 BANKRUPTCY LAW LETTER, no. 10, Oct. 2019, at 1-4. 
 Amendments to the Bankruptcy Code in 1994 permitted a qualifying small business debtor to elect small 
business treatment.  As amended, § 1121(e) provided that, in a small business case, only the debtor could file a plan 
for 100 days after the order for relief and that all plans had to be filed within 160 days.  In addition, amended 
§ 1125(f) permitted parties to solicit acceptances or rejections of a plan based on a conditionally approved disclosure 
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allows small business debtors “to file bankruptcy in a timely, cost-effective manner, and 

hopefully allows them to remain in business,” which “not only benefits the owners, but 

employees, suppliers, customers, and others who rely on that business.”7  Courts have taken the 

legislative purpose of SBRA into account in their application of the new law.8 

 SBRA has had a significant impact.  A preliminary estimate was that approximately 40 

percent of chapter 11 debtors in chapter 11 cases filed after October 1, 2007, would have 

qualified as a subchapter V debtor and that about 25 percent of individuals in chapter 11 cases 

statement and permitted a final hearing on the disclosure statement to be combined with the hearing on 
confirmation.   
 The Bankruptcy Abuse Protection and Consumer Protection Act of 2005 (“BAPCPA”) significantly 
changed the small business provisions.  Importantly, it eliminated the debtor’s option to choose small business 
treatment.  As such, a business that qualifies as a small business debtor became subject to all of the provisions 
governing small business cases. 
 BAPCPA replaced both § 1121(e) and § 1125(f). 
 BAPCPA’s § 1121(e)(1) extended the exclusive time for the debtor to file a plan to 180 days and imposed a 
new 300-day deadline for the filing of a plan.  BAPCPA also added § 1129(c) to require confirmation of a plan in a 
small business case within 45 days of its filing, unless the court extended the time.  
 BAPCPA’s § 1125(f) added a provision that permitted the court to determine that the plan provided 
adequate information such that a separate disclosure statement was not required.      
 BAPCPA also added § 1116 to prescribe additional filing, reporting, disclosure, and operating duties 
applicable only to small business debtors. 
 Although some of BAPCPA’s small business provisions facilitated chapter 11 reorganization for a small 
business debtor, others appeared to reflect skepticism about the prospects for success of a small business debtor in a 
chapter 11 case and specific, more intensive supervision of the administration of their cases.  In practice, reporting 
and confirmation requirements applicable to small business debtors remained burdensome or unworkable for many 
small businesses.  See, e.g., Amer. Bankr. Inst. Comm’n to Study the Reform of Chapter 11: 2012-14 Final Report & 
Recommendations, 23 AMER. BANKR. INST. L. REV. 1, 324 (2015) (For many small or medium-sized businesses, 
“the common result of plan confirmation extinguishing pre-petition equity interests in their entirety [are] 
unsatisfactory or completely unworkable.”). 
 Because SBRA did not repeal SBRA’s provisions relating to a “small business debtor,” a small business 
debtor that does not elect subchapter V is in a small business case and subject to the provisions that BAPCPA added.  
7 H.R. REP. NO. 116-171, at 4 (statement of Rep. Ben Cline).  The court in In re Progressive Solutions, Inc., 615 
B.R. 894, 896-98 (Bankr. C.D. Cal. 2020), reviewed the legislative progress of SBRA and included public 
statements from several cosponsors of the law, including Senators Charles Grassley, Sheldon Whitehouse, Amy 
Klobuchar, Joni Ernst, and Richard Blumenthal.  See also Michael C. Blackmon, Revising the Debt Limit for “Small 
Business Debtors”:  The Legislative Half-Measure of the Small Business Reorganization Act, 14 BROOK. J. CORP. 
FIN. & COM. L. 339, 344-45 (2020).  
8 E.g., In re Ventura, 615 B.R. 1 , 6, 12-13 (Bankr. E.D.N.Y. 2020), rev’d on other grounds sub nom. Gregory 
Funding v. Ventura (In re Ventura), 638 B.R. 499 (Bankr. E.D. N.Y. 2022); In re Progressive Solutions, Inc, 615 
B.R. 894, 896-98  (Bankr. C.D. Cal. 2020). 
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would qualify.9  Subchapter V thus changes the chapter 11 environment for both debtors and 

creditors.10  A study of 438 cases filed between subchapter V’s effective date of February 19, 

2020 and December 31, 2020 indicates that it is working as intended.11 

 Subchapter V resembles chapter 1212 and chapter 1313 in some respects.  As in 

subchapter V cases, both chapters 12 and 13 provide for a trustee in the case while leaving the 

debtor in possession of assets and control of the business.  The trustee in all of the cases has 

9 Ralph Brubaker, The Small Business Reorganization Act of 2019, 39 Bankruptcy Law Letter, no. 10, Oct. 2019, at 
5-6 (discussing Bob Lawless, How Many New Small Business Chapter 11s?, CREDIT SLIPS (Sept. 14, 2019), 
http://www.creditslips.org/creditslips/2019/09/how-many-new-small-business-chapter-11s.html.  Professor Brubaker 
points out that the percentage may ultimately be higher because pre-SBRA law provided incentives for a debtor to 
avoid qualification as a small business debtor and because debtors who might not have filed under pre-SBRA law 
because of its obstacles might now do so.  The estimate does not take into account the increase in the debt limit that 
the CARES Act temporarily made.   
10 For a discussion of strategies for creditors in view of the enactment of subchapter V, see Christopher G. Bradley, 
The New Small Business Bankruptcy Game:  Strategies for Creditors Under the Small Business Reorganization Act, 
28 AMER. BANKR. INST. L. REV. 251 (2020). 
11 Michelle M. Harner, Emily Lamasa, and Kinberly Goodwin-Maigetter, Subchapter V Cases By the Numbers, 40-
Oct Am. Bankr. Inst. J. 12 (Oct. 2021).  Of the 438 cases filed in the period, 117 (27 percent) were individual cases, 
of which 52 were jointly administered.  As of June 30, 2021, confirmation had occurred in 221 cases, the debtor had 
filed a plan that had not yet been confirmed in 105 cases, and the court had dismissed 82 cases.  Id. at 59.  Thus, the 
debtor was able to confirm a plan in more than 62 percent of the cases not dismissed and in more than half of all of 
the cases in the study. 
 
  Id.  
 In 130 of the 221 cases with confirmed plans, confirmation was consensual under § 1191(a) in 130 of them 
(69 percent).  In the 91 cases where cramdown confirmation occurred, 40 involved at least one class of creditors 
voting against the plan and 51 had impaired classes that did not vote.  Id.   
 The average number of days between filing of the case and confirmation was 184 days, and the median was 
168.  Id.   
 The authors concluded, id. at 60: 

Overall, subchapter V appears to be working as intended. Small businesses are using the subchapter with 
some regularity. The businesses also are, for the most part, confirming reorganization plans at a relatively 
high rate in a relatively short period of time. Although more data is needed to fully understand the impact 
of invoking the subchapter on both the short- and longer-term prospects of financially distressed small 
businesses, the initial results are promising. Small businesses appear now to have a restructuring tool that is 
both affordable and effective for addressing their financial needs. 

12 As the court observed in In re Trepetin, 617 B.R. 841, 848, n. 14 (Bankr. D. Md. 2020): 
Subchapter V and chapter 12 are not identical, and invoking chapter 12 standards may not be warranted in 
every instance. Subchapter V starts with chapter 11 as its base and then draws on the structure of chapter 
12, certain elements of chapter 13, and the recommendations of the American Bankruptcy Institute's 
Commission to Study the Reform of Chapter 11 and the National Bankruptcy Conference. 

13 See In re Louis, 2022 WL 2055290 at * *14 (Bankr. C.D. Ill. 2022) (The court noted that chapter 11 cases impose 
fiduciary duties and administrative tasks such as preparing and filing operating reports and producing other financial 
information that typically do not arise in chapter 13 cases and that representation requires understanding of 
subchapter V provisions, including the advantages of consensual confirmation for an individual.). 
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oversight and monitoring duties and the right to be heard on certain matters.  The subchapter V 

trustee in some cases may make disbursements to creditors in a similar manner to disbursements 

in chapter 12 and 13 cases.14  

But subchapter V differs from chapters 12 and 13 in significant ways.  For example, 

whereas confirmation standards requirements in chapter 12 (§ 1225) and chapter 13 (§ 1325) are 

similar and do not contemplate voting by creditors, subchapter V confirmation requirements 

incorporate most of the existing confirmation requirements in § 1129(a) and contemplate voting 

by classes of creditors.15  Unlike chapter 13, subchapter V does not provide for a codebtor stay. 

 Enactment of SBRA required revisions to the Federal Rules of Bankruptcy Procedure and 

the Official Forms.  The Committee on Rules of Practice and Procedure of the Judicial 

Conference of the United States (the “Rules Committee”) had authority to make changes in the 

Official Forms to take effect on SBRA’s effective date.  Changes to the Bankruptcy Rules, 

however, take three years or more under procedures that the Rules Enabling Act, 28 U.S.C. 

§§ 2071-77, require.   

 To take account of the new law, the Rules Committee made changes to the Official 

Forms and promulgated interim rules (the “Interim Rules”) that amend the Federal Rules of 

Bankruptcy Procedure.16  The  changes to the Official Forms became effective as of the effective 

14 Part IX discusses disbursements in subchapter V cases.  
15 Part VIII discusses confirmation requirements in subchapter V cases.  For a discussion of debt limits in chapter 13 
cases, see W. Homer Drake, Jr., Paul W. Bonapfel, & Adam M. Goodman, Chapter 13 Practice and Procedure §§ 
12:8 – 12:10. 
16 On December 5, 2019, the Advisory Committee on Bankruptcy Rules proposed Interim Amendments to the 
Federal Rules of Bankruptcy Procedure (“Interim Rules”) to address provisions of SBRA for adoption in each 
judicial district by local rule or general order and new Official Forms. The proposed Interim Rules and Official 
Forms reflected changes in response to comments received.  ADVISORY COMMITTEE ON BANKRUPTCY RULES, 
REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES (Dec. 5, 2019), 
https://www.uscourts.gov/sites/default/files/december_5_2019_bankruptcy_rules_advisory_committee_report_0.pdf 
 On December 19, 2019, the Committee on Rules of Practice and Procedure approved the Interim Rules, 
recommended their local adoption, and approved the new Official Forms.  The Executive Committee of the Judicial 
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date of SBRA.  The Rules Committee recommended that each judicial district adopt the Interim 

Rules as local rules or by general order.  Enactment of later legislation expanding the debt limit 

required technical revisions in Interim Rule 1020 in and the Official Forms for voluntary 

petitions.17  Appendix B summarizes the changes that the Interim Rules made. 

 If a small business debtor does not elect subchapter V, the provisions that govern small 

business cases apply.18  The existence of two sets of provisions in chapter 11 for small business 

debtors requires terminology to distinguish them.  The Rules Committee refers to “small 

business cases” and to “cases under subchapter V of chapter 11.” 

 This terminology is technically accurate.  Under the SBRA amendments, a “small 

business debtor” is not necessarily a debtor in a “small business case.”  Rather, a “small business 

case” is only a case under chapter 11 in which a small business debtor has not elected application 

of subchapter V.  In other words, a small business debtor that has elected application of 

subchapter V is not in a small business case.  Moreover, under the temporary extension of the 

debt limits under later legislation, a debtor can be a subchapter V debtor, but not a small business 

debtor, if its debts are less than $ 7.5 million but more than the limit for a small business debtor. 

Conference, acting on an expedited basis on behalf of the Judicial Conference, approved the Interim Rules for 
distribution to the courts. 
 The Interim Rules are located on the Current Rules of Practice & Procedure page of the U.S. Courts public 
website (USCOURTS.GOV).  The new Official Forms are posted on the Forms page of the website, under the 
Bankruptcy Forms table.  
17 On April 6, 2020, the Advisory Committee on Bankruptcy Rules proposed one-year technical amendments to 
Interim Rule 1020 to take account of the revised definition of “debtor” under the CARES Act, which Section III(B) 
discusses.  The Advisory Committee also proposed conforming technical changes to official forms, including 
Official Forms 101 and 202, which are the forms for the filing of a voluntary petition by an individual and a non-
individual, respectively. 
 On April 20, 2020, the Committee on Rules of Practice and Procedure approved the amendments and 
recommended their local adoption.  It also approved the one-year technical change to the Official Forms.   
18 For a summary of key features of a non-sub V small business case governed by the provisions for small business 
cases, see supra note 6. 
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 The distinction is important for at least one reason.  Section 362(n) makes the automatic 

stay inapplicable in certain circumstances when the debtor in the current case is or was a debtor 

in a pending or previous small business case.  Because a subchapter V debtor is not in a small 

business case, § 362(n) will not apply in a later case of the subchapter V debtor.19 

 Three types of cases are now possible under chapter 11:  (1) a non-small business case 

under traditional chapter 11 for a debtor who is not a small business debtor and either (a) has 

debts in excess of the sub V debt limit or (b) has debts below the limit and is eligible for 

subchapter V but does not elect it; (2) a small business case for a small business debtor that does 

not elect subchapter V; and (3) a subchapter V case for a qualifying debtor who elects it.  This 

paper generally uses “traditional” to describe a chapter 11 case (including a small business case) 

that is not a subchapter V case. 

II.  Overview of Subchapter V 

For electing debtors who qualify, subchapter V:  (1) modifies confirmation requirements; 

(2) provides for the participation of a trustee (the “sub V trustee”) while the debtor remains in 

possession of assets and operates the business as a debtor in possession;  (3) changes several 

19 In In re Abundant Life Worship Center of Hinesville, GA., Inc., 2020 WL 7635272 (Bankr. S.D. Ga. 2020), a 
debtor whose earlier small business case had been dismissed seven months earlier filed a new chapter 11 case and 
amended the petition to elect subchapter V.  The debtor contended that § 362(n)(1) did not apply because, upon its 
subchapter V election, it ceased being a debtor in a “small business case.”  Id. at *8.  The court ruled that the status 
of the debtor in the current case made no difference:  “The statute plainly requires only that the prior case was a 
small business case, not the subsequent case.”  Id. at * 18. 
 The debtor also contended that the exception in paragraph (n)(2) of § 362 to the operation of paragraph 
(n)(1) applied.  Section 362(n)(2)(B) provides that paragraph (n)(1) does not apply if the debtor establishes “that the 
filing of the petition resulted from circumstances beyond the control of the debtor not foreseeable at the time the 
case then pending was filed” (emphasis added) and that “it is more likely than not that the court will confirm a 
feasible plan, but not a liquidating plan, within a reasonable time.”   
 The court rejected this argument, concluding that the language, “the case then pending” refers to a separate 
case pending at the time of the filing of the second case.  Because the debtor’s previous case was not a “case then 
pending,” the court ruled, the exception did not apply.  Id. at *11-12.  The court thus followed Palmer v. Bank of the 
West, 438 B.R. 167 (E.D. Wis. 2010).   
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administrative and procedural rules; and (4) alters the rules for the debtor’s discharge and the 

definition of property of the estate with regard to property an individual debtor acquires 

postpetition and postpetition earnings (which has implications for operation of the automatic stay 

of § 362(a)).  Only the sub V debtor may file a plan or a modification of it. 

 This Part provides an overview of these provisions.  Later Parts discuss these and other 

provisions in more detail.  Appendix C is a chart that compares provisions of subchapter V with 

those that govern traditional chapter 11, chapter 12, and chapter 13 cases. 

A.  Changes in Confirmation Requirements 

 The court may confirm a sub V plan even if all classes reject it.  Moreover, the “fair and 

equitable” requirement for “cramdown” confirmation does not include the absolute priority rule.  

Instead, the plan must comply with a new projected disposable income requirement (applicable 

in cases of entities as well as those of individuals).  The cramdown requirements for a secured 

claim are unchanged.  (Part VIII). 

 A sub V plan may modify a claim secured only by a security interest in the debtor’s 

principal residence if the new value received in connection with the granting of the security 

interest was not used primarily to acquire the property and was used primarily in connection with 

the small business of the debtor.  Such modification is not permitted in traditional chapter 11 

cases or in chapter12 or 13 cases.   (Section VII(B)). 
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B.  Subchapter V Trustee and the Debtor in Possession 

 Subchapter V provides for the debtor to remain in possession of assets and operate the 

business with the rights and powers of a trustee unless the court removes the debtor as debtor in 

possession.  (Part V). 

 The United States Trustee appoints the sub V trustee.  The role of the sub V trustee is to 

oversee and monitor the case, to appear and be heard on specified matters, to facilitate a 

consensual plan, and to make distributions under a nonconsensual plan confirmed under the 

cramdown provisions.  (Part IV). 

C.  Case Administration and Procedures 

 Subchapter V modifies the usual procedures in chapter 11 cases in several respects.  

Appendix D summarizes the key events in a subchapter V case and the timeline for them. 

 No committee of unsecured creditors.  A committee of unsecured creditors is not 

appointed unless the court orders otherwise.  (SBRA also makes this the rule in a non-sub V 

small business case.)  (Section VI(A)). 

 Required status conference and report from debtor.  The court must hold a status 

conference within 60 days of the filing “to further the expeditious and economical resolution” of 

the case.  Not later than 14 days before the status conference, the debtor must file a report that 

details the efforts the debtor has undertaken and will undertake to achieve a consensual plan of 

reorganization.  (Section VI(C)).   

 Time for filing of plan.  The debtor must file a plan within 90 days of the date of entry of 

the order for relief, unless the court extends the time based on circumstances for which the 

debtor should not justly be held accountable.  The requirements in a non-sub V small business 

case that a plan be filed within 300 days of the filing date (§ 1121(e)) and that confirmation 
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occur within 45 days of the filing of the plan (§ 1129(e)) do not apply in a sub V case.   (Section 

VI(D)). 

 No disclosure statement.  Section 1125, which states the requirements for a disclosure 

statement in connection with a plan and regulates the solicitation of acceptances of a plan, does 

not apply in a sub V case, unless the court orders otherwise.  Although no disclosure statement is 

required, the plan must include: (1) a brief history of the business operations of the debtor; (2) a 

liquidation analysis; and (3) projections with respect to the ability of the debtor to make 

payments under the proposed plan.  (Sections VI(B), VII(B)). 

 No U.S. Trustee fees.  A sub V debtor does not pay U.S. Trustee fees.  (Section VI(E)). 

D.  Discharge and Property of the Estate 

 1.  Discharge – consensual plan  

 If the court confirms a consensual plan, a sub V debtor (including an individual debtor) 

receives a discharge under § 1141(d)(1)(A) upon confirmation.  The provision in § 1141(d)(5) 

for delay of discharge in individual cases until completion of payments does not apply in a sub V 

case.   In the case of an individual, the § 1141(d)(1)(A) discharge does not discharge debts 

excepted under § 523(a).20  One effect of the grant of the discharge is that the automatic stay 

terminates under § 362(c)(2)(C).  (Section X(A)). 

 2.  Discharge – cramdown plan  

 When cramdown confirmation occurs in a sub V case, § 1141(d) does not apply, and 

confirmation does not result in a discharge.  Instead, §1192 governs the discharge, which does 

not occur until the debtor completes plan payments for a period of at least three years or such 

longer time not to exceed five years as the court fixes.  (Section X(B)). 

20 § 1141(d)(2). 
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 Under §1192, the discharge in a cramdown case discharges the debtor from all debts 

specified in § 1141(d)(1)(A) and all other debts allowed under § 503 (administrative expenses), 

with the exception of: (1) debts on which the last payment is due after the first three years of the 

plan or such other time not exceeding five years as the court fixes; and (2) debts excepted under 

§ 523(a).   (Section X(C)(2)).  Under § 362(c)(2), the automatic stay remains in effect after 

confirmation of a cramdown plan until the case is closed or dismissed, or the debtor receives a 

discharge.    

 3.  Property of the estate 

 Section 1115 provides that, in an individual chapter 11 case, property of the estate 

includes assets that the debtor acquires postpetition and earnings from postpetition services.  

Section 1115 does not apply in a subchapter V case.21  If the court confirms a plan under the 

cramdown provisions of §1191(b), however, property of the estate includes (in cases of both 

individuals and entities) postpetition assets and earnings.22  See Section XI(B). 

III.  Debtor’s Election of Subchapter V and Revised 
Definition of “Small Business Debtor”  

 
A.  Debtor’s Election of Subchapter V 

 The provisions of subchapter V apply in cases in which an eligible debtor elects them.23  

If an eligible debtor does not make the election, the traditional provisions of Chapter 11 apply.  If 

21 § 1181(a). 
22 § 1186(a). 
23 One commentator has suggested that a creditor may want to attempt to limit the availability of subchapter V by 
including in the credit agreement a commitment from the debtor not to make the election or to waive it, noting that 
such a contractual provision may not be enforceable.   Christopher G. Bradley, The New Small Business Bankruptcy 
Game:  Strategies for Creditors Under the Small Business Reorganization Act, 28 AMER. BANKR. INST. L. REV. 251, 
264 (2020).  Professor Bradley suggests alternatively that a creditor could require a “springing” (sometimes referred 
to as a “bad boy”) guarantee from a debtor’s insider that would arise if the debtor elected subchapter V.  Id. at 264-
65. 
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the non-electing debtor is a small business debtor as defined in § 101(51D), the debtor is in a 

“small business case” under § 101(51C), and the special provisions governing such cases apply.  

 As Section III(B) discusses, § 1182(1) defines eligibility for subchapter V until June 20, 

2024.  Thereafter, a debtor must be a small business debtor under § 101(51D) to be eligible for 

subchapter V.  Except for the debt limit ($ 3,024,725 under § 101(51D) and $ 7.5 million under 

§ 1182(1)), eligibility for subchapter V is the same under both provisions.   

 An individual eligible for subchapter V will also be eligible for chapter 13 if the debtor 

has regular income and debts that do not exceed the chapter 13 debt limits.24  Effective June 21, 

2022, the debt limit in a chapter 13 case was temporarily increased to $ 2,750,000 for both 

secured and unsecured debts under the Bankruptcy Threshold Adjustment and Technical 

Corrections Act (“BTATCA”).25  On June 20, 2024, the debt limits return to $ 465,275 for 

unsecured debts and $ 1,395,875 for secured debts.26   

Appendix E compares subchapter V cases with chapter 13 cases, small business cases, 

and traditional chapter 11 cases. 

 The statute does not state when or how the debtor makes the election. Bankruptcy Rule 

1020(a) requires a debtor to state in the petition whether it is a small business debtor.27  In an 

involuntary case, the Rule requires the debtor to file the statement within 14 days after the order 

for relief.  The case proceeds in accordance with the debtor’s statement unless and until the court 

enters an order finding that the statement is incorrect.   

24 § 109(e) governs chapter 13 eligibility.   
25 Bankruptcy Threshold Adjustments and Technical Corrections Act § 2(a), Pub. L. No. 117-151, 136 Stat. 1298 
(June 21, 2022) (hereinafter “BTATCA”).  The increased debt limits apply retroactively in any bankruptcy case 
commenced on or after March 27, 2020 that is pending on the date of BTATCA’s enactment.  Id. § 2(h)(2(A). 
26 BTATCA § 2(i)(1)(A).  The court may convert a chapter 11 case to chapter 13 if the debtor requests it.  § 1112(c). 
27 FED. R. BANK. P. 1020(a).   
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 Interim Rule 1020(a) as originally promulgated added the requirement that the debtor 

state in the petition whether the debtor elects application of subchapter V and provided that the 

case proceed in accordance with the election unless the court determined that it is incorrect.  In 

an involuntary case, the Interim Rule required the debtor to state whether it is a small business 

debtor and to make the election within 14 days after the order for relief.28  In response to 

temporary legislation that changed the debt limit for subchapter V eligibility to $7.5 million and 

put the eligibility requirements in § 1182(1),29 revised Interim Rule 1020 provides in both 

instances for the debtor to state whether the debtor is a small business debtor or a debtor as 

defined in § 1182(1) and, if the latter, whether the debtor elects application of subchapter V.     

 Revisions to the Official Forms for voluntary chapter 11 cases require the debtor to state 

whether it is a small business debtor or a § 1182(1) debtor and whether it does or does not make 

the election.30   Revised Official Forms also provide for creditors to receive notice of the 

debtor’s statement of its status and the election that it makes.31  

Parties in interest may object to a debtor’s statement of whether it is a small business 

debtor or is eligible for subchapter V.  Bankruptcy Rule 1020(b) requires an objection to a 

debtor’s statement of its small business status within 30 days after the later of the conclusion of 

the § 341(a) meeting or amendment of the statement.  Interim Rule 1020(b) makes the same 

28 INTERIM RULE 1020. 
29 See Section III(B).  
30 OFFICIAL FORM B101 ¶ 13 (Voluntary Petition for Individuals Filing for Bankruptcy); OFFICIAL FORM B102 ¶ 8 
(Voluntary Petition for Non-Individuals Filing for Bankruptcy). 
31 OFFICIAL FORM B309E2 is the form for individuals or joint debtors under subchapter V, and OFFICIAL FORM 
B309F2 is the form for corporations or partnerships under subchapter V.  Existing OFFICIAL FORMS B309E 
(individuals or joint debtors) and B309F (corporations or partnerships) were renumbered as B309E1 and B309F1.  
Both new forms contain the same information as the existing notices but provide additional information applicable 
in subchapter V cases. 
 The new forms require inclusion of the trustee and the trustee’s phone number and email address.  The new 
notices state that the debtor will generally remain in possession of property and may continue to operate the business 
and advise that, in some cases, debts will not be discharged until all or a substantial portion of payments under the 
plan are made. 
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requirement applicable to the statement regarding the debtor’s statement that it is an eligible 

subchapter V debtor. 

Most courts have determined that the burden is on the debtor to establish eligibility for 

subchapter V if challenged.32  A contrary view is that the objecting party as the moving party has 

the burden of proving that the debtor is not eligible.33  The issue may be academic in most cases 

dealing with eligibility.  For the most part, the outcomes do not appear to turn on the resolution 

of factual disputes but on the legal conclusions to be drawn from the facts.   

It is not clear whether a bankruptcy court’s order determining that a debtor is eligible is a 

final order for purposes of appeal under 28 U.S.C. § 158(a)(1).34  A district court or bankruptcy 

32 NetJets Aviation, Inc. v. RS Air, LLC (In re RS Air, LLC), 2022 WL 1288608 at *8-9 (B.A.P. 9th Cir. 2022); In re 
Blue, 630 B.R. 179, 187 (Bankr. M.D.N.C. 2021); National Loan Invs., L.P. v. Rickerson (In re Rickerson), 636 
B.R. 416, 422 (Bankr. W.D. Pa. 2021); Lyons v. Family Friendly Contracting LLC (In re Family Friendly 
Contracting LLC),  2021 WL 5540887 at * 2 (Bankr. D. Md. 2021); In re Vertical Mac Construction, LLC, 2021 
WL 3668037 at *2 (Bankr. M.D. Fla. 2021); In re Port Arthur Steam Energy, L.P., 629 B.R. 233, 235 (Bankr. S.D. 
Tex. 2021); In re Offer Space, LLC, 629 B.R. 299, 304 (Bankr. D. Utah 2021); In re Ikalowych, 629 B.R. 261, 275 
(Bankr. D. Colo. 2021); In re Johnson, 2021 WL 825156 at *4 (Bankr. N.D. Tex. 2021); In re Thurman, 625 B.R. 
417, 419 n.4 (Bankr. W.D. Mo. 2020).   
33 E.g., Hall L.A. WTS, LLC v. Serendipity Labs, Inc. (In re Serendipity Labs, Inc.), 620 B.R. 679, 680 n.3 (Bankr. 
N.D. Ga. 2020); In re Body Transit, Inc., 613 B.R. 400, 409 n. 15 (Bankr. E.D. Pa. 2020) (“It is appropriate to place 
the burden of proof on [the objecting party], as it is the de facto moving party.”). 
34 In NetJets Aviation, Inc. v. RS Air, LLC (In re RS Air, LLC), 2022 WL 1288608 (B.A.P. 9th Cir. 2022), the court 
reviewed the bankruptcy court’s eligibility order in connection with an appeal of the order confirming the 
subchapter V plan.  The court stated, “The interlocutory Subchapter V Order merged into the final Confirmation 
Order.” Id. at *3 n. 3.  The court cited United States v. Real Prop. Located at 475 Martin Lane, 545 F.3d 1134 , 
1141 (9th Cir. 2008) (under merger rule, interlocutory orders entered prior to the judgment merge into the judgment 
and may be challenged on appeal). 
 In Gregory Funding v. Ventura (In re Ventura), 638 B.R. 499 (E.D. N.Y. 2022), however, the court in 
reversing an order of the bankruptcy court determining that the debtor was eligible for subchapter V, without 
discussing the finality issue, stated that district courts have appellate jurisdiction over final judgments, orders, and 
decrees.  Id. at *3.   
 The district court’s ruling in Guan v. Ellingsworth Residential Community Association, Inc. (In re 
Ellingsworth Residential Community Association, Inc.), 2021 WL 3908525 (M.D. Fla. 2021), appeal dismissed, 
2021 WL 6808445 (11th Cir. 2021) (unpublished), cert. denied, 2022 WL 1131391 (2022), indicates that an 
eligibility determination is a final order.  The creditor filed a notice of appeal after the bankruptcy court issued an 
order scheduling a hearing on confirmation of the debtor’s subchapter V plan after a hearing at which it took the 
eligibility objection under advisement.  The creditor appealed the scheduling order, and the bankruptcy court denied 
the creditor’s motion for a stay pending appeal.  In a later order, the bankruptcy court determined that the debtor was 
eligible. See In re Ellingsworth Residential Community Association, Inc., 619 B.R. 519 (Bankr. M.D. Fla. 2019).  
The creditor did not seek leave to amend her notice of appeal to include the order denying a stay pending appeal or 
the eligibility order.   
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appellate panel has jurisdiction to hear an appeal from an interlocutory order, with leave of the 

court, under 28 U.S.C. § 158(a)(3) and § 158(b)(1), respectively.35  Courts of appeals have 

discretionary jurisdiction to hear an appeal of an interlocutory order (as well as a final one) of the 

bankruptcy court under 28 U.S.C. § 158(d)(2) that a bankruptcy court, district court, or 

bankruptcy appellate panel certifies on various grounds.36 

 Bankruptcy Rule 1009(a) gives a debtor the right to amend a voluntary petition, list, 

schedule, or statement “as a matter of course at any time before the case is closed.”  A question 

is whether a debtor may amend the small business designation or the subchapter V election that 

the voluntary petition includes.  Current Bankruptcy Rule 1020 does not address whether a 

debtor can amend the small business designation, and Interim Rule 1020 likewise does not 

address the issue of whether a delayed sub V election should be allowed and, if so, under what 

circumstances.37   

 The district court held that the scheduling order was interlocutory and that the order denying the eligibility 
objections was not properly before the court.  Guan v. Ellingsworth Residential Community Association, Inc. (In re 
Ellingsworth Residential Community Association, Inc.), 2021 WL 3908525 at * 2 (M.D. Fla. 2021), appeal 
dismissed, 2021 WL 6808445 (11th Cir. 2021) (unpublished), cert. denied, 2022 WL 1131391 (2022).  The 
implication is that the eligibility order was a final order because it finally resolved the objection to eligibility.  The 
district court nevertheless determined that, even if the creditor had properly raised the issue, the appeal would be 
denied on the merits.  Id.   
 The Eleventh Circuit dismissed the appeal sua sponte for lack of jurisdiction because the district court’s 
order affirming the bankruptcy court’s interlocutory scheduling order was not a final order of the district court 
within its appellate jurisdiction under 28 U.S.C. § 158(d)(1).  Guan v. Ellingsworth Residential Community 
Association, Inc. (In re Ellingsworth Residential Community Association, Inc.), 2021 WL 6808445 (11th Cir. 2021) 
(unpublished), cert. denied, 2022 WL 1131391 (2022). 
35 In re Parkinson, 2021 WL 1554068 at * 2 (D. Idaho 2021).  (“[R]eviewing and resolving any questions 
concerning Subchapter V will not waste litigation resources, but will conserve them.  In like manner, taking up 
Appellants’ appeal at the current juncture will advance the ultimate termination of the underlying bankruptcy 
litigation.”). 
36 The lower court must certify either:  (1) that the order involves a question of law as to which no controlling circuit 
or Supreme Court authority exists or a matter of public importance; (2) that the order involves a question of law 
requiring resolution of conflicting decisions; or (3) that an immediate appeal may materially advance the progress of 
the case or proceeding in which the appeal is taken.  28 U.S.C. § 158(d)(2)(A)(i)-(iii).  
37 The Advisory Committee Note to Interim Rule 1020 states, “The rule does not address whether the court, on a 
case-by-case basis, may allow a debtor to make an election to proceed under subchapter V after the times specified 
in subdivision (a) or, if it can, under what conditions.”   
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Part XIII discusses whether a debtor who does not make the subchapter V election in the 

original petition may later amend the petition to elect application of Subchapter V.  The issue 

arose in cases filed before enactment of SBRA in which the debtor sought to proceed under 

subchapter V when it became available.  A similar issue may arise in a case filed by a debtor 

between March 27 and June 20, 2022, if the debtor was not eligible for subchapter V at the time 

of filing based on the amount of its debt but became eligible after enactment of the Bankruptcy 

Technical Adjustments and Technical Correction Act on the latter date that increased the debt 

limit, as Section III(B) discusses. 

 One problem with permitting a debtor to change the election is that deadlines for 

conducting a status conference38 and for filing a plan39 run from the date of the order for relief.  

The Advisory Committee in its Report observed, “Should a court exercise authority to allow a 

delayed election, it is likely that one of the court’s prime considerations in ruling on a request to 

make a delayed election would be the time restriction imposed by subchapter V. . . .”40  Section 

VI(J) and Part XIII discuss extension of the time limits and their effect on the ability of a debtor 

to amend the petition to make an election after their expiration.     

38 See Section VI(C). 
39 See Section VI(D). 
40 Advisory Committee on Bankruptcy Rules, REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES (Dec. 
5, 2019), at 3, available at 
https://www.uscourts.gov/sites/default/files/december_5_2019_bankruptcy_rules_advisory_committee_report_0.pdf 
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B.  Eligibility for Subchapter V; Revised Definitions of “Small Business Debtor” and 
“Small Business Case” 
 

1.  Statutory provisions governing application of subchapter V and the debt limit 
 
 The operative statutory provision for application of subchapter V is § 103(i), which 

SBRA added.41  As amended by the Coronavirus Aid, Relief, and Economic Security Act (the 

“CARES Act”) 42 in March 2020, it provides: 

Subchapter V of chapter 11 of this title applies only in a case under chapter 11 in 
which a debtor (as defined in section 1182) elects that subchapter V of title 11 
shall apply. 
 

 As originally enacted by SBRA, § 1182(1) defined “debtor” as meaning a “small 

business debtor,”43 a term defined in § 101(51D).  As Section III(B)(2) discusses below, 

SBRA also revised the § 101(51D) definition of “small business debtor,” but did not 

change the then-existing debt limit of $ 2,725,625 (now $ 3,024,725 as adjusted on April 

1, 2022, under § 104). 

 The CARES Act increased the debt limit to $ 7.5 million through amendments to 

§ 1182(a) and § 103(i).  The CARES Act amended § 1182(1) so that its definition of 

“debtor” is the same as the definition of “small business debtor” in revised §101(51D), 

with a technical correction that it also made,44 except that the debt limit in § 1182(1) is 

$ 7.5 million.45  It did not change the debt limit in revised § 101(51D).  The CARES Act 

changed § 103(i) to replace “small business debtor” with “debtor (as defined in section 

41 SBRA inserted new subsection (i) in § 103 and renumbered existing subsections (i) through (k) as (j) through (l).  
SBRA § 4(a)(2).   
42 Coronavirus Aid, Relief, and Economic Security Act § 1113(a)(2), Pub. L. No. 116-136, 134 Stat. 281 (Mar. 27, 
2020).  Before enactment of the CARES Act, § 103(i) provided: 

Subchapter V of chapter 11 of this title applies only in a case under chapter 11 in which a small business 
debtor elects that subchapter V of title 11 shall apply. 

43 SBRA § 2(a).   
44 The technical correction involved the exclusion of public companies.  Later legislation changed the provision.  
See Section III(G) and note 95 infra.   
45 CARES Act § 1113(a)(1). 
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1182).”  As thus amended, § 103(i) provides that subchapter V applies in the case of a 

debtor as defined in § 1182 who elects is application.  

 The CARES Act provided for the increased debt limit to be effective for only one year 

after its enactment on March 27, 2020.46  The Covid-19 Bankruptcy Relief Extension Act of 

202147 amended the CARES Act to extend the amended provisions for an additional year.  On 

March 27, 2022, §§ 1182(1) returned to its original language in the SBRA.  At that time, 

§ 1182(1) again defined “debtor” as “a small business debtor,” and § 103(i) therefore limited 

application of subchapter V to a small business debtor who elected it. 

 The Bankruptcy Threshold Adjustment and Technical Corrections Act (“BTATCA”),48 

enacted on June 21, 2022, temporarily reinstated for two years the expired provisions of 

§ 1182(a), with some changes relating to affiliated debtors.  BTATCA made the same changes in 

the definition of a small business debtor in § 101(51D).49  The sunset provision of BTATCA 

provides that, on June 21, 2024, § 1182(1) will define debtor as a “small business debtor.”  At 

that time, § 103(i) will make subchapter V applicable only if the debtor is a small business debtor 

who elects it.  The BTATCA changes to the definition of “small business debtor” do not 

expire.50 

These temporary amendments in BTATCA became effective on the date of enactment.51  

They are retroactive to cases filed on or after March 27, 2020 that were pending on the date of its 

46 CARES Act § 113(a)(5).   
47 Covid-19 Bankruptcy Relief Extension Act of 2021§ 2(a)(1), Pub. L. No. 117-5, 135 Stat. 249 (Mar. 27, 2021). 
48 Bankruptcy Threshold Adjustment and Technical Corrections Act, §§ 2(a), (d), Pub. L. No. 117-151, 136 Stat. 
1298 (June 21, 2022) (hereinafter “BTATCA”). 
49 See Sections III(F), (G).   
 It is somewhat amusing that, in the course of one week, three different debt limits governed eligibility for 
subchapter V.  On Sunday, March 27, 2022, the debt limit was $ 7.5 million.  When that limit expired the next day, 
it was $ 2,725,625, the debt limit under § 101(51D).  On Friday, April 1, 2022, adjustments under § 104 made the 
debt limit under § 101(51D) $ 3,024,725.   
50 BTATCA § 2(i)(1)(B).  
51 BTATCA § 2(h)(1). 
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enactment.52  A debtor who filed a chapter 11 petition between March 27, 2022 and the effective 

date of BTATCA but was not eligible for subchapter V because its debts exceeded the debt limit, 

therefore, has the opportunity to seek to amend its petition to elect subchapter V.   

Section XIII discusses the issues that arose when a debtor sought to amend its petition to 

elect subchapter V in a case filed before the effective date of SBRA.  That caselaw may provide 

guidance in addressing retroactivity issues under the BTATCA amendments.   

 In summary, the effect of BTATCA is that until June 20, 2024, § 1182(1) states 

the definition of a debtor eligible to be a sub V debtor.  After that, a debtor must be a 

small business debtor under the revised definition in § 101(51D).  The only difference in 

the language of the two statutes is the higher debt limit in the temporary version of 

§ 1182(1).  (Because none of this legislation changed the debt limit in the definition of 

“small business debtor,” a debtor with debts in excess of the § 101(51D) limit but below 

$ 7.5 million that does not elect subchapter V cannot be a small business debtor.)  

 BTATCA provides for an inflationary adjustment to the debt limit in § 1182(1) 

under § 104.53  Although this amendment does not expire, the next adjustment does not 

take place until April 1, 2025, by which time § 1182(1) will no longer state the debt limit.  

2.  Overview of eligibility for subchapter V 
 
 In general, a debtor is eligible to elect subchapter V if the debtor: (1) is a “person;” (2) is 

engaged in “commercial or business activities;” (3) does not have aggregate debts in excess of 

the debt limit; and (4) at least 50 percent of the debts arise from the debtor’s commercial or 

business activities,54 subject to certain exceptions.  (“Person” under § 101(41) includes an 

52 BTATCA § 2(h)(2).  
53 BTATCA § 2(b).   
54 See generally, e.g., In re Blue, 630 B.R. 179, 191-93 (Bankr. M.D.N.C. 2021).  
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individual, corporation, or partnership but does not generally include a governmental unit.  A 

limited liability company is a “person.”55) 

 A debtor is ineligible for sub V if: (1) its primary activity is the business of owning single 

asset real estate; (2) it is a member of a group of affiliated debtors that has aggregate debts in 

excess of the debt limit; (3) it is a corporation subject to reporting requirements under the 

Securities Exchange Act of 1934; or (4) it is an affiliate of a reporting corporation. 

 Although, as Section III(B)(1) explains, the statutory basis for determining a debtor’s 

eligibility for subchapter V is § 1182(1) until June 20, 2024, the § 1182(1) definition contains the 

same language as the definition of a small business debtor in § 101(51D), with the exception of 

the amount of the debt limit ($ 7.5 million in § 1182(1), $ 3,024,725 in § 101(51D)).  Because 

the eligibility requirements in § 1182(1) are the same as those in § 101(51D) (and will return to 

§ 101(51D) under BTATCA’s sunset provision), the next section discusses the definition of a 

small business debtor, as SBRA and later legislation revised it.   

Later sections discuss in detail: the requirement that the debtor be “engaged in 

commercial or business activities” (Section III(C)); what debts “arose from” such activities 

(Section III(D)); whether the commercial or business debts must be connected to the debtor’s 

current commercial or business activities (Section III(E)); what debts are included in 

determination of the debt limit (Section III(F)); and the exclusion of reporting companies and 

affiliates of an issuer (Section III(G)).    

55 E.g., In re QDN, LLC, 363 Fed. Appx. 873, 876 n. 4 (3d Cir. 2010); In re CWNevada, LLC, 602 B.R. 717 (Bankr. 
D. Nev. 2019); In re 4 Whip, LLC, 332 B.R. 670, 672 (Bankr. D. Conn. 2005); In re ICLNDS Acquisition, LLC, 
259 B.R. 289, 292-93 (Bankr. N.D. Ohio (2001); see In re Asociación de Titulares de Condominio Castillo, 581 
B.R. 346, 358-60  (B.A.P. 1st Cir. 2018) (collecting cases).  
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3.  Revisions to the definition of “small business debtor” and requirements for 
eligibility for subchapter V in general 

 
 Under pre-SBRA law, paragraph (A) of § 101(51D) defined a “small business debtor” as 

a person56 (1) engaged in commercial or business activities, (2) excluding a debtor whose 

principal activity is the business of owning or operating real property, (3) that has aggregate 

noncontingent liquidated secured and unsecured debts57 as of the date of the filing of the petition 

or the date of the order for relief in an amount not more than $ 2,725,625 (adjusted on April 1, 

2022 under § 104 to $ 3,024,725), (4) in a case in which the U.S. Trustee has not appointed a 

committee of unsecured creditors or the court has determined that the committee is not 

sufficiently active and representative to provide effective oversight of the debtor.   

Paragraph (B) of former § 101(51D) excluded any member of a group of affiliated 

debtors that had aggregate debts in excess of the debt limit (excluding debts to affiliates and 

insiders). 

 SBRA amended the § 101(51D) definition of “small business debtor” and provided that a 

small business debtor could elect application of subchapter V.  As Section III(B)(1) explains, 

later legislation temporarily put the eligibility requirements for subchapter V in § 1182(1), 

increased the debt limit for subchapter V to $ 7.5 million, and made other revisions.   

Except for the difference in the debt limits, the temporary language of § 1182(1) is 

identical to the language of § 101(51D).  Specifically, paragraphs (A) and (B) of § 1182(1) are 

the same as paragraphs (A) and (B) of § 101(51D), as amended by both SBRA and later 

legislation.   

56 A trust is not a “person” unless it is a business trust.  E.g., In re Quadruple D Trust, 639 B.R. 204 (Bankr. D. Col. 
2022).  The court’s opinion includes a comprehensive analysis of the standards for determining what is a business 
trust, concluding that the debtor was not a business trust and that it was not eligible to file for bankruptcy protection. 
57 § 101(51D)(A).  Debts owed to one or more affiliates or insiders are excluded from the debt limit.  Id. See Section 
III(F).  
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 SBRA did not change the provision that a “small business debtor” does not include a 

debtor that is “a member of a group of affiliated debtors” that has aggregate debts in excess of 

the debt limit.  § 101(51D)(B)(i).  The Bankruptcy Threshold Adjustment and Technical 

Corrections Act (“BTATCA”),58 enacted on June 21, 2022, made a technical correction to this 

language, which Section III(F) discusses.  The same language is in § 1182(1). 

 SBRA also retained the requirement in § 101(51D) that the debtor be “engaged in 

commercial or business activities.”  SBRA revised paragraph (A), however, to add the 

requirement that 50 percent or more of the debtor’s debt must arise from the debtor’s commercial 

or business activities.  The same requirements are temporarily in § 1182(1).  Section III(C) 

discusses eligibility issues that have arisen as to whether the debtor is “engaged in commercial or 

business activities,” and Section III(D) considers what constitutes a debt arising from 

commercial or business activity.  Section III(E) addresses whether the debts arising from the 

debtor’s commercial or business activities must arise from the debtor’s current commercial or 

business activities.   

 SBRA made three other definitional changes in § 101(51D).  Later legislation made a 

technical correction to one of them.  As amended, § 101(51D) and § 1182(1) contain identical 

paragraphs (A) and (B). 

 First, amended paragraph (A) excludes a debtor engaged in owning or operating real 

property from being a small business debtor only if the debtor owns or operates single asset real 

58 Bankruptcy Threshold Adjustment and Technical Corrections Act, §§ 2(a)(1), Pub. L. No. 117-151, 136 Stat. 
1298 (June 21, 2022) (hereinafter “BTATCA”). 
. 
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estate.59  Pre-SBRA § 101(51D) excluded a debtor whose principal activity was the business of 

owning or operating real property.   

 Second, the requirement that no committee of unsecured creditors exist (or that it not 

provide effective oversight) is eliminated.  (Recall that SBRA provides that no committee will be 

appointed in a non-sub V small business case unless the court orders otherwise.) 

 Finally, SBRA added subparagraphs (B)(ii) and (B)(iii) to exclude two additional types 

of debtors to those that paragraph (B) excludes from being a small business debtor.   

 The first new exclusion, in (B)(ii), is for a corporation subject to reporting requirements 

under § 13 or § 15(d) of the Securities Exchange Act of 1934.60  As amended by later legislation, 

the second new exclusion, in (B)(iii), is for a debtor that is an affiliate of a corporation subject to 

those reporting requirements.   

Section III(G) discusses the exclusions for a public company and its affiliates.   

 An individual who does not have regular income may be a chapter 13 debtor in a joint 

case with the individual’s spouse who does have regular income,61 and an individual who is not a 

family farmer or fisherman may be a chapter 12 debtor in a joint case with the individual’s 

spouse who is engaged in a farming operation or a commercial fishing operation.62 

59 Section 101(51B) defines “single asset real estate” as “real property constituting a single property of project, other 
than residential real property with fewer than 4 residential units, which generates substantially all of the gross 
income of a debtor who is not a family farmer and on which no substantial business is being conducted by a debtor 
other than the business of operating the real property and activities incidental thereto.”  § 101(51B).  For a 
discussion of case law relating to the definition of “single asset real estate” in the sub V context, see In re NKOGS1, 
LLC, 626 B.R. 860 (Bankr. M.D. Fla. 2021) (Debtor is qualified for subchapter V because the hotel that it owns and 
operates is not a “single asset real estate” project.).  See also In re Caribbean Motel Corp., 2022 WL 50401 (Bankr. 
D. P.R. 2022) (motel renting rooms by the hour generating five to seven percent of income from providing food 
service on request and selling goods such as prophylactics and aspirin is not a single asset real estate debtor). 
60 § 101(51D)(B)(ii). 
61 11 U.S.C. § 109(e). 
62 11 U.S.C. § 109(f) (only a family farmer or family fisherman may be a chapter 12 debtor); 11 U.S.C. 
§ 101(18)(A) (definition of family farmer includes spouse); 11 U.S.C. § 101(19A) (definition of family fisherman 
includes spouse). 
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 Subchapter V has no such provision.  Although an affiliate of an eligible subchapter V 

debtor may be a subchapter V debtor even if the affiliate is not otherwise eligible, a spouse is not 

an affiliate as defined in § 101(2).63 

 SBRA amended the definition of “small business case” in § 101(51C) to exclude a 

subchapter V debtor.  Thus, a “small business case” is a case in which a small business debtor 

has not elected application of subchapter V.  In other words, the case of a sub V debtor is not a 

“small business case,” even if the sub V debtor is a “small business debtor.”  And as a result of 

the amendments increasing the debt limit for subchapter V, a debtor may be eligible to be a sub 

V debtor under § 1182(1) (until its expiration), but not a “small business debtor.”   

C.   Debtor Must Be “Engaged in Commercial or Business Activities” 

 If a debtor is conducting active operations at the time of filing, it plainly meets the 

eligibility requirement that the debtor be “engaged in commercial or business activities.”  A 

profit motive is not necessary for a debtor to qualify as being “engaged in commercial or 

business activities.”  Thus, a nonprofit entity, such as a homeowner’s association, meets the 

requirement.64  Similarly, an entity formed for the sole purpose of acquiring and selling interests 

63 In re Johnson, 2021 WL 825156 (Bankr. N.D. Tex. 2021).  
64 In re Ellingsworth Residential Community Association, Inc., 619 B.R. 519 (Bankr. M.D. Fla. 2019).  The district 
court agreed with the bankruptcy court in an order affirming the issuance of a scheduling order.  Guan v. 
Ellingsworth Residential Community Association, Inc. (In re Ellingsworth Residential Community Association, 
Inc.), 2021 WL 3908525 (M.D. Fla. 2021), appeal dismissed, 2021 WL 6808445 (11th Cir. 2021) (unpublished), 
cert. denied, 2022 WL 1131391 (2022). 
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in aircraft and providing depreciation tax benefits to its sole member is eligible for subchapter V 

even though it has no profit motive.65  

 An individual who is the principal of an entity such as a corporation or limited liability 

company may want to file a subchapter V case to deal with personal liabilities arising out of 

guarantees or other obligations when the entity fails and is no longer operating.  The entity that is 

out of business may itself want to deal with its assets and debts under subchapter V.   

 Courts have dealt with two eligibility issues when the business is no longer operating.  

The first is whether eligibility depends on the debtor being engaged in commercial or business 

activities at the time of the filing of the petition.  If so, the second question is what types of 

activities satisfy the requirement that the debtor be engaged in commercial or business activities. 

1.  Whether debtor must be engaged in commercial or business activities on the 
petition date 

 
 In In re Wright, 2020 WL 2193240 (Bankr. D. S.C. 2020), the court held that nothing in 

the definition limits it to a debtor currently engaged in business and ruled that an individual who 

had guaranteed debts of two limited liability companies that were no longer in business could 

proceed in a subchapter V case.  Accord, In re Bonert, 619 B.R. 248, 255 (Bankr. C.D. Cal. 

2020); see In re Blanchard, 2020 WL 4032411 (Bankr. E.D. La., 2020).   

 Other courts have concluded that a debtor must be currently engaged in business to be 

eligible for subchapter V.  Thus, in In re Thurmon, 625 B.R. 417 (Bankr. W.D. Mo. 2020), The 

court reasoned, “The plain meaning of ‘engaged in’ means to be actively and currently involved.  

In § 1182(a)(1)(A) of the Bankruptcy Code, ‘engaged in’ is written not in the past or future but 

65 NetJets Aviation, Inc. v. RS Air, LLC (In re RS Air, LLC), 2022 WL 1288608 at *6-8 (B.A.P. 9th Cir. 2022).  The 
court’s holding on this point is broad:  “[N]o profit motive is required for a debtor to qualify for subchapter V relief.  
To hold otherwise would wrongfully exclude nonprofits and other persons that lack such a motive.”  Id. at *8.   
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in the present tense.”66  Accord, e.g., In re Blue, 630 B.R. 179, 188-89 (Bankr. M.D.N.C. 2021) 

(collecting and discussing cases); In re Offer Space, LLC, 629 B.R. 299, 305-06 (Bankr. D. Utah 

2021); In re Ikalowych, 629 B.R. 261, 280-83 (Bankr. D. Colo. 2021); In re Johnson, 2021 WL 

825156 (N.D. Tex. 2021). 

 In In re Johnson, 2021 WL 825156 (N.D. Tex. 2021), the debtor and the debtor’s spouse 

had filed a chapter 7 petition, before enactment of subchapter V, to deal with business debts 

arising from the debtor’s ownership of several limited liability companies.   

 After the U.S. Trustee filed a complaint objecting to their discharge, and after subchapter 

V’s effective date, the debtor and the spouse filed a motion to convert their case to chapter 11, 

conditioned on the court’s authorization for the case to proceed under subchapter V.   

 The U.S. Trustee and a number of creditors objected, asserting that a debtor must be 

“actively carrying out” commercial or business activities at the time of the filing of the petition 

to be “engaged in” commercial or business activities for purposes of subchapter V eligibility.  

 The court rejected the “actively carrying out” test as too narrow because it would 

preclude subchapter V relief for debtors with businesses temporarily closed for unexpected non-

financial reasons such as weather, natural disaster, regulatory requirements, or a pandemic.  But 

the court concluded that the inquiry is “inherently contemporary in focus instead of retrospective, 

66 In re Thurmon, 625 B.R. 417, 422 (Bankr. W.D. Mo. 2020), Although the U.S. Trustee timely raised the issue of 
eligibility by objecting to the sub V election, the U.S. Trustee did not request a hearing on it.  Accordingly, the 
ruling on eligibility occurred in connection with the hearing on confirmation of the plan, which all impaired classes 
of creditors had accepted.  Id. at 423-24. 
 The only party objecting to the plan was the U.S. Trustee, who contended that the court could not confirm 
the plan of a debtor ineligible for subchapter V because it was not accompanied by a disclosure statement.  The court 
overruled the objection and confirmed the plan in the unusual circumstances of the case.  The court  reasoned that 
(1) the U.S. Trustee had in essence waived the right to request a disclosure statement by not requesting that the court 
require a disclosure statement while the eligibility objection was pending; and (2) the plan substantially complied 
with disclosure statement requirements by containing “adequate information.”  Id. at 424.  
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requiring the assessment of the debtor’s current state of affairs as of the filing of the bankruptcy 

petition.”  Johnson, 2021 WL 825156 at *6.   

 Because nothing indicated that the debtor’s companies were only temporarily out of 

business or that the debtor intended to cause any of them to resume operations, the court 

concluded that the debtor’s prior ownership and management of them did not qualify the debtor 

for subchapter V.  Id. at *7.   

 The Johnson court advanced three reasons for this conclusion. 

 First, applying the dictionary definition of “engaged” as “involved in activity: occupied, 

busy” to the statutory language, the court determined that a person “engaged in business or 

commercial activities” is a person “occupied with or busy in commercial or business activities – 

not a person who at some point in the past had such involvement.”  Id. at * 6. 

 Second, the Johnson court noted that the purpose of subchapter V is to facilitate 

expedience and minimize cost for the reorganization of a small business.  Such benefits are 

essential to the successful the reorganization of a small business that is “currently occupied 

with/busy in commercial or business activities” but not to a small business no longer so 

occupied.  Id. at *6.   

 Finally, the court relied on interpretations of  “engaged in” in eligibility provisions 

applicable to railroads under subchapter IV of chapter 11 and to chapter 12 debtors that apply a 

contemporary analysis to eligibility.  Id. at *7.  Thus, a former railroad did not qualify for 

subchapter IV,67 and a family farmer must be currently engaged in a farming operation or intend 

to continue to engage in a farming operation at the time of the filing of the petition. 68  

67 Hileman v. Pittsburgh & Lake Erie Props., Inc. (In re Pittsburgh & Lake Erie Props., Inc.), 290 F.3d 516, 519 (3rd 
Cir. 2002). 
68 Watford v. Federal Land Bank of Columbia (In re Watford), 898 F.2d 1525, 1528 (11th Cir. 1990). See also In re 
McLawchlin, 511 B.R. 422, 427-28 (Bankr. S.D. Tex. 2014). 
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 In In re Two Wheels Properties, LLC, 625 B.R. 869 (Bankr. S.D. Tex. 2020),69 a 

corporation’s charter had been forfeited under state law for tax reasons, state law did not permit 

its reinstatement in that circumstance, and state law permitted only the liquidation of its assets.  

The court ruled that, because the corporation could not be “engaged in commercial or business 

activities” under state law, it was ineligible to be a sub V debtor. 

 National Loan Invs., L.P. v. Rickerson (In re Rickerson), 636 B.R. 416, 422 (Bankr. W.D. 

Pa. 2021) also ruled that eligibility requires that the debtor be engaged in commercial or business 

activities on the petition date. 

 The Bankruptcy Appellate Panel of the Ninth Circuit extensively reviewed the subchapter 

V case law on the issue in NetJets Aviation, Inc. v. RS Air, LLC (In re RS Air, LLC), 2022 WL 

1288608 (B.A.P. 9th Cir. 2022).  The Ninth Circuit BAP adopted the majority view that “engaged 

in” is “inherently contemporary in focus and not retrospective.”  Id. at *5.  The court ruled, id.: 

Thus, a debtor need not be maintaining its core or historical operations on the petition 

date, but it must be “presently” engaged in some type of commercial or business 

activities to satisfy [the eligibility requirement]. 

2.  What activities are sufficient to establish that the debtor is “engaged in 
commercial or business activities” when the business is no longer operating 

  
 When an entity has gone out of business at the time of the filing of the bankruptcy case, 

courts concluding that sub V eligibility requires current commercial or business activities have 

considered whether the principal of the entity or the entity itself is nevertheless eligible based on 

current activities other than operating it, such as winding down its affairs or dealing with assets 

or creditors. 

69 Cf. In re BK Technologies, Inc., 2021 WL 1230123 (Bankr. N.D. W.Va. 2021) (Dismissing sub V case based on 
bad faith because, among other things, the debtor had liquidated its assets prior to filing the petition and, therefore, 
was not engaged in business).  
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 In In re Johnson, 2021 WL 825156 (N.D. Tex. 2021), discussed in Section III(B)(1), the 

individual debtor and the debtor’s spouse sought to proceed under subchapter V to deal with the 

debtor’s personal liabilities arising out of his ownership and operation of defunct limited liability 

companies.   

 After the court concluded that that eligibility required that the debtor be engaged in 

commercial or business activities at the time of the filing of the petition, the court considered the 

debtor’s argument that he was currently engaged in commercial or business activities because, as 

an employee, he managed the business of a limited liability company owned by the debtor’s 

mother.  The mother had acquired her interest by inheritance upon the death of her husband, who 

had originally organized and owned it.  The debtor and spouse had no ownership interest in the 

mother’s company. 

 The Johnson court rejected the debtor’s argument.  Applying dictionary definitions of 

“commerce” and “business” to the eligibility statute’s language, the court concluded that a 

person engaged in “commercial or business activities” is “a person engaged in the exchange or 

buying and selling of economic goods or services for profit.”  Id. at *8.   

 Neither the debtor nor the spouse was engaged in the exchange or buying and selling of 

goods or services for their own profit.  Because they had no ownership in the mother’s company, 

the debtor’s management of the company could not be for their indirect profit.  Accordingly, the 

debtor’s management of the mother’s company as an employee and officer did not meet the 

requirement that the debtor be engaged in commercial or business activities.  Id. at *8. 

 The court in In re Ikalowych, 629 B.R. 261 (Bankr. D. Colo. 2021), agreed with the 

rulings in Thurmon and Johnson that whether a debtor is engaged in commercial or business 
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activities must be determined as of the petition date.  Id. at 280-83.70  The Ikalowych court, 

however, held that an individual was eligible for subchapter V when the limited liability 

company that the debtor managed and in which the debtor held an indirect 30 percent ownership 

interest had surrendered its assets to the secured lender immediately before filing, but the 

individual was still engaged in wind down work relating to the company.  Id. at 284-85. 

 Based on the text of the statute, dictionary definitions of “commercial”, “business”, and 

“activities”, and phrases analogous to “commercial or business activities” in other federal 

statutes, id. at 275-79, the Ikalowych court reasoned that the phrase “commercial or business 

activities” is “exceptionally broad.”  Id. at 276. 

 Thus, the Ikalowych court interpreted “commercial or business activities” to mean, id. at 
276: 
 

[A]ny private sector actions related to buying, selling, financing, or using goods, 

property, or services, undertaken for the purpose of earning income (including by 

establishing, managing, or operating an incorporated or unincorporated entity to do so).  

 In determining whether a debtor is engaged in “commercial or business activity,” the 

court employed a “totality of the circumstances” test, which includes consideration of the 

circumstances immediately before and after the date of the sub V filing as well as the debtor’s 

conduct and intent.  Id. at 283.71 

70 The Ikalowych court qualified its ruling, id. at 283: 
 [F]ocusing only on the exact nanosecond the Petition was filed is a bit too narrow.  For example, perhaps 
the Debtor did no work on the Petition Date itself.  So, in considering whether the Debtor was engaged in 
“commercial or business activity” as of the Petition Date, the Court deems relevant the circumstances 
immediately preceding and subsequent to the Petition Date as well as the Debtor’s conduct and intent. 

71 The court cited Watford v. Fed. Lank Bank of Columbia (In re Watford), 898 F.2d 1525, 1528 (11th Cir. 1990), 
which adopted a “totality of the circumstances” test to decide whether the debtor in a chapter 12 case was “engaged 
in a farming operation.”    
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 The Ikalowych court acknowledged that the facts in Thurmon  and Johnson (both 

discussed in Section III(B)(1)) were similar to, but not the same as, the facts in the case before it.  

Id. at 285-86.  The distinguishing factor was the wind down work, which included interactions 

with the lender and a landlord, cleanup and turnover of leased premises, assisting with payroll, 

dealing with tax accountants and tax issues, and organization and storage of business records.  Id. 

at 285.  The court reasoned, “Each category of Wind Down Work itself constitutes ‘commercial 

or business activities’ in the broad sense.”  Id. at 286.   

 The Ikalowych court also considered whether the debtor was “engaged in commercial or 

business activities” based on two other activities. 

 First, the debtor was the sole owner of a limited liability company that he formed and 

managed as a mechanism to obtain income through investments and the provision of services.  

This limited liability company owned 30 percent of the operating company just discussed and 

also received income from the debtor’s services as a board member of a cemetery company and 

as a consultant for other companies.  The court concluded, “Managing or directing the operations 

of a limited liability company is a ‘commercial or business activity.’”  Id. at 284. 

 Second, the court considered the debtor’s employment by an insurance brokerage 

company (in which the debtor had no ownership interest) to sell its commercial insurance 

products, which had begun shortly before filing, qualified as “commercial or business activities.”  

Under the broad scope of the definition, the court ruled, id. at 286 (citations to dictionary 

definitions omitted): 

[T]he Debtor’s work as a wage earner with [the insurance company] constitutes 

“commercial or business activities.”  After all, his role is selling a product in the private 
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marketplace in order to make money for himself and his employer.  That is what 

“commercial activity” and “business activity” means. 

 The Ikalowych court realized that its conclusion “suggests that virtually all private sector 

wage earners may be considered as ‘engaged in commercial or business activities.’  So be it.”  Id. 

at 286-87.  But the court continued, this does not mean that every private sector wage earner is 

eligible for subchapter V because most such individuals will rarely meet the requirement that 50 

percent of the debt arise from such activity.  Id. at 287.  Section III(E) discusses this aspect of the 

court’s ruling. 

 National Loan Invs., L.P. v. Rickerson (In re Rickerson), 636 B.R. 416 (Bankr. W.D. Pa. 

2021), rejected Ikalowych’s conclusion that an employee is “engaged in commercial or business 

activities” for purposes of sub V eligibility.  The court reasoned that the ordinary meaning of the 

phrase does not encompass “an employee who is in an employment relationship with an 

employer – at least where the employee has no ownership or other special interest with an 

employer.”  Id. at 426.   

 Ikalowych’s broad reading, the court explained, “threatens to virtually drain it of any 

meaning.”  636 B.R. at 426.  The court continued, id. at 426: 

If any person who is an employee is thus engaging in commercial or business activities, 

and thus potentially eligible to proceed under Subchapter V, why limit it there?  What 

about a debtor whose only source of income is Social Security – cannot such a person 

nonetheless be said to be engaging in commercial or business activity by purchasing food 

and gasoline on a regular basis, and therefore potentially be eligible to proceed under 

Subchapter V? 
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 The court in In re Offer Space, LLC, 629 B.R. 299 (Bankr. D. Utah), concluded that a 

debtor no longer operating its business was nevertheless “engaged in commercial or business 

activities” in the circumstances of the case.   

 About three months before the subchapter V filing, after several months of difficulties 

due to legal claims and chargebacks, the debtor began informing its customers that it would be 

unable to continue to provide vendor marketing services, which included customer relations 

management, merchant account management, and marketing campaign management using 

proprietary software.  One of its customers purchased the software in exchange for shares of its 

publicly traded stock.  Id. at 302.   

 At the time of filing, the debtor was no longer conducting business, had no employees, 

and did not intend to reorganize.  It had been marshaling its assets and taking steps to realize 

value from its assets and pay its creditors.  Its assets consisted of a bank account, accounts 

receivable, counterclaims in a lawsuit, and the stock.  Id. at 303 

 The U.S. Trustee objected to eligibility because the debtor was not an operational 

business on the petition date.  Id. at 304. 

 Like the Ikalowych court, the Offer Space court looked to the dictionary definitions of 

relevant terms (“engaged,” “commercial,” “business,” and “activity”), Offer Space, 629 B.R. at 

305, and noted that Congress had chosen “very broad language.”  Id. at 306.  The court observed 

that, in contrast to the definition of a family farmer in § 101(18A), which refers to a debtor 

engaged in a farming operation, the subchapter V definition uses the broader and more inclusive 

term, activities.  Id. at 307. 

 Considering the “totality of the circumstances,” the Offer Space court concluded that the 

debtor was “engaged in commercial or business activities” because it had active bank accounts, 
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had accounts receivable, was analyzing and exploring counterclaims in a lawsuit, was managing 

the publicly traded stock it acquired from the earlier sale of its main operational asset, and was 

winding down its business, including steps to pay creditors and realize value from its assets.  

Offer Space, 629 B.R. at 306. 

 The Offer Space court rejected the U.S. Trustee’s contention that the legislative history of 

SBRA demonstrated that subchapter V is not available for a debtor seeking to liquidate its 

shutdown operations.   

 After concluding that the plain language of the statute made it unnecessary to consider 

legislative history, the court concluded that, although successful reorganizations might be the 

primary purpose of SBRA, noting indicated that it did not have other purposes, including “relief 

for small business debtors who intend to liquidate their businesses without the cumbersome 

structure that otherwise exists in Chapter 11.”  Id. at 307-08.  Moreover, the court observed, 

chapter 11 permits confirmation of liquidation plans under § 1129(a)(11),72 and Congress did not 

include this section in the list of those that it made inapplicable in subchapter V cases.  Id. at 308. 

 The debtor in In re Port Arthur Steam Energy, L.P., 629 B.R. 233 (Bankr. S.D. Tex. 

2021), similarly had terminated its historical business operations before it filed its subchapter V 

case but was engaged in other activities that the court concluded were sufficient for it to be 

“engaged in commercial and business activities.”   

72 Section 1129(a)(11) conditions confirmation of a plan on a determination that confirmation “is not likely to be 
followed by the liquidation . . . of the debtor or any successor to the debtor, unless such liquidation . . . is proposed 
in the plan.” 
 The court in In re Port Arthur Steam Energy, L.P., 629 B.R. 233, 237-38 (Bankr. S.D. Tex. 2021), also 
noted that a subchapter V debtor may propose a plan that includes selling all assets to pay creditors.  The court 
observed that § 1123(b)(4) permits a chapter 11 plan to provide for the sale of all or substantially all of its assets and 
that it is not one of the sections that is inapplicable in a subchapter V case.   
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 Two principals of the debtor’s limited partner and an independent contractor managed the 

debtor and maintained its facility and vehicles to preserve the value of the assets, including 

running technical parts of the facilities, maintaining utilities like power and water, making 

repairs after severe storms, and filing reports and tax returns that state and federal agencies 

required.  The managers worked on a plan to sell assets and pay creditors in the chapter 11 case 

and sold one asset in the months preceding the bankruptcy filing.  The debtor was also litigating 

a multi-million dollar lawsuit and pursuing collection remedies on an account receivable, both 

arising out of its prepetition transactions with a party who claimed to be a creditor in the case and 

objected to the subchapter V election.  Id. at 236-37. 

 The court concluded that, because all of these activities were “commercial or business 

activities,” the debtor was eligible for subchapter V relief.  Id. at 237.  

 The Port Arthur Steam Energy court addressed the argument that eligibility for 

subchapter V required current operation of a business because SBRA’s legislative history 

demonstrated that the Congressional purpose of subchapter V was to promote reorganizations.  

The court rejected the argument, concluding that, because the eligibility statute is not ambiguous, 

consideration of legislative history was not properly a part of the analysis.  In any event, the 

court continued, a subchapter V debtor may propose a plan that includes selling all assets to pay 

creditors.  Id. at 237. 

 The court in In re Blue, 630 B.R. 179 (Bankr. M.D.N.C. 2021), held that a salaried 

employee who received a material contribution to her income from part-time consulting work as 

an independent contractor was “engaged in commercial or business activities.”  Agreeing with 

the Offer Space reasoning that “activities” is a much broader term than “operations,” the court 

concluded, “[N]othing in the Bankruptcy Code or legislative history of subchapter V mandates 
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that commercial or business activities must be full-time to qualify, and Debtor’s activities in this 

case are substantial and material.”  Id. at 190. 

 The Blue court also concluded that the debtor’s rental of her former residence to tenants 

was within the broad scope of commercial or business activities.  Id. at 194.  

 The Blue court ruled that more than 50 percent of the debtor’s debts arose from 

commercial or business activities and that such debts did not have to arise from the debtor’s 

current commercial or business activities for purposes of sub V eligibility.  Sections III(D) and 

(III(E)), respectively, discuss these aspects of the court’s decision.  

 In In re Vertical Mac Construction, LLC, 2021 WL 3668037 (Bankr. M.D. Fla. 2021), 

the debtor filed a subchapter V case to liquidate its assets and disburse the sale proceeds to 

creditors.  Shortly after filing the petition, the debtor moved to sell its assets under § 363, and the 

court approved the sale.   

 The court denied the U.S. Trustee’s objection to eligibility based on the fact that the 

debtor was no longer operating a business on the filing date.  The court concluded that the debtor 

was engaged in commercial or business activities on the filing date “by maintaining bank 

accounts, working with insurance adjusters and insurance defense counsel to resolve [various 

claims] and preparing for the sale of its assets.”  Id. at * 4. 

 The Bankruptcy Appellate Panel of the Ninth Circuit in NetJets Aviation, Inc. v. RS Air, 

LLC (In re RS Air, LLC), 2022 WL 1288608 at *5-6 (B.A.P. 9th Cir. 2022), adopted a broad 

approach to what activities qualify as “commercial or business activities” on the petition date, 

citing cases that earlier text discusses.   

 The bankruptcy court in RS Air had found that the debtor was engaged in commercial or 

business activities on the petition date by litigating with the objecting creditor, paying registry 
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fees for its aircraft, remaining in good standing as a limited liability company under state law, 

filing tax returns, and paying taxes.  The bankruptcy court also found that the debtor intended to 

resume business operations once it was able to do so.  The BAP concluded that these activities 

were “commercial or business activities” within the meaning of the eligibility statute.  Id. at *6. 

 In a chapter 12 case, the court in In re Mongeau, 633 B.R. 387 (Bankr. D. Kansas 2021), 

ruled that debtors who had discontinued their own farming operations were nevertheless 

“engaged in farming” based on their involvement in the operation of farms of their extended 

family, their intent to continue farming operations in the future, and their ownership of some 

farm assets.  The court relied in part on subchapter V cases concluding that winding down a 

business that had ceased operations on the filing date is sufficient to be “engaged” in business 

activities.  Id. at 397. 

D.  What Debts Arise From Debtor’s Commercial or Business Activities 
 
 Eligibility for subchapter V requires that not less than 50 percent of the debtor’s debts 

arise from the commercial or business activities of the debtor.73  Chapter 12 similarly conditions 

eligibility on a specified percentage of debt arising from a farming or fishing operation.74  The 

court in In re Ikalowych, 629 B.R. 261, 288 (Bankr. D. Colo. 2021), applying chapter 12 case 

73 The requirement is in paragraph (A) of § 1182(1), which governs subchapter V eligibility under the CARES Act, 
which increased the debt limit for subchapter V eligibility.  When the increased debt limit sunsets on March 27, 
2022, § 101(51D) will govern sub V eligibility.  See Section III(B).  Paragraph (A) is the same in both statutes.  See 
Section III(B).     
74 For a family farmer, 50 percent of the debts must arise from a farming operation.  § 101(18)(A).  In addition, 50 
percent of the debtor’s income must be received from the farming operation.  Id.  The same percentages apply in the 
definition of a family fisherman who is an individual.  § 101(19A)(A).  For a family fisherman that is a corporation 
or partnership, the debt relating to the fishing operation must be 80 percent, and more than 80 percent of the value of 
its assets must be related to the fishing operation.  § 101(19A)(B). 
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law, concluded that qualifying business debts “must be directly and substantially connected to 

the ‘commercial or business activities’ of the debtor.”75  

 The Ikalowych court determined that the individual debtor’s liability on guarantees of 

certain debts of a limited liability company that he managed and was winding down and of his 

wholly-owned operating company that provided his services and that owned 30 percent of the 

limited liability company met this standard.76  Because these debts were 86 percent of his total 

debts, the court concluded he was eligible for subchapter V. Ikalowych, 629 B.R. at 288. 

 In In re Blue, 630 B.R. 179 (Bankr. M.D. N.C. 2021), the debtor had retained her former 

residence when she bought a new one and rented it until she evicted a tenant approximately three 

years before filing.  Because the tenant had substantially damaged the property, the debtor owed 

$ 38,271.31 for partial repairs but had not been able to complete them and had not rented it in the 

meantime.   

 After determining that her rental of the property fell within the “broad scope of 

commercial or business activities,” id. at 195, the court considered the question of whether the 

mortgage debt on the property and the repair debts arose from such activities. 

 The court concluded that the debtor had originally incurred mortgage debt when she 

purchased it for her residence and that she did not intend to lease it at that time.  The court ruled, 

therefore, that the mortgage debt did not arise from commercial or business activities.  Id. at 194. 

75 The court quoted In re Woods, 743 F.3d 689, 698 (10th Cir. 2014), which in the chapter 12 context stated, “a debt 
‘for’ a principal residence ‘arises out of’ a farming operation only if the debt is directly and substantially connected 
to the farming operation.” 
76 Section (III)(C)(2) discusses the Ikalowch court’s ruling that the debtor was “engaged in commercial or business 
activities.”  The court also determined that the debtor was engaged in commercial or business activities as a salaried 
employee, but the court concluded that those activities did not make the debtor eligible for subchapter V because 
none of the debts arose from that activity.    
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 The court found that the debtor had continuously rented the property until the damage to 

the property occurred and that she had not rented it since then because of her inability to finance 

and complete necessary repairs.  Because the damage occurred when she was actively renting the 

property, the court concluded, the debts arose from commercial or business activities.  Id. at 195.  

 In Lyons v. Family Friendly Contracting LLC (In re Family Friendly Contracting LLC), 

2021 WL 5540887 (Bankr. D. Md. 2021), the former owner of the business and an affiliate that 

owned the business premises had sold their interests to the current owners of the debtor and an 

affiliate.  The sale had been financed with bank loans on which the debtor and its affiliate were 

jointly and severally liable.  The bank loans comprised over 90 percent of the debt. 

 The former owner objected to the debtor’s eligibility on the ground that most of the 

debtor’s obligations to the bank were incurred primarily for the benefit of the debtor’s owners 

and affiliate and, therefore, did not arise out of the debtor’s commercial or business activities.  

The court concluded that the loans were part of a “fully integrated transaction” that provided 

benefits to the debtor.  Id. at * 4.   

 In determining how much of the debtor’s debt arose from its commercial or business 

activities, the court concluded that the eligibility statute “does not require the court to dissect the 

various benefits obtained by all the parties and, for purposes of § 1182(1)(A), include only debt 

that is linked to a direct benefit obtained by a debtor, while excluding debt that directly 

benefitted others.”  Id. at * 5.  Accordingly, the court ruled that the debtor was eligible. 

 National Loan Invs., L.P. v. Rickerson (In re Rickerson), 636 B.R. 416 (Bankr. W.D. Pa. 

2021), considered whether an individual’s personal tax obligation qualified as a business debt.  

The court noted that courts had concluded that, for purposes of determining whether a debtor’s 
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debts are “primarily consumer debts” for purposes of dismissal for abuse under § 707(b), a 

personal tax obligation is neither a consumer nor a business debt.  Id. at 428.77 

 The Rickerson court declined to rule on that basis, however.  Instead, the court concluded 

that taxes owed with regard to income the debtor earned from previous businesses did not arise 

from commercial or business activities.  The obligation arose from the debtor’s failure to address 

taxes she owned on her income, not her commercial and business activities.  Id. at 429. 

 In re Sullivan, 626 B.R. 326 (Bankr. D. Colo. 2021), examined the question of how to 

determine whether debts “arose from the commercial or business activities of the debtor” in 

detail.78   

 The debt in question was the debtor’s obligation imposed in a divorce proceeding to pay 

the former spouse an “equalization payment” for the former spouse’s share of the value of the 

debtor’s business that the debtor retained.  Shortly after the filing of the case, the COVID-19 

pandemic hit and resulted in the liquidation of the business.  

 Proper characterization of the equalization payment was critical because, if it were not a 

business debt, the debtor’s business debts would be less than 50 percent of the total, and the 

debtor would be ineligible to be a sub V debtor.  Because the court concluded that the 

equalization debt did not arise from a business or commercial purpose, the court ruled that the 

debtor was ineligible and denied confirmation of the sub V plan.  Sullivan, 626 B.R. at 333.79 

77 The court cited In re Brashers, 216 B.R. 59 (Bankr. D. Okla. 1998) and In re Stovall, 209 B.R. 849 (Bankr. E.D. 
Va. 1997). 
78 The definition in effect under the CARES Act is in § 1182(a)(1).  See Section III(B).  The Sullivan court discussed 
the definition in § 101(51D)(A), which has the same language, because the case was filed before enactment of the 
CARES Act, and the CARES Act applies only to cases filed after its enactment.   
79 The situation in Sullivan suggests two questions.   
 The first is whether the former spouse or any other party in interest timely objected to the debtor’s sub V 
election as Interim Bankruptcy Rule 1020(b) requires.  The court did not address whether a court may consider an 
out-of-time objection to the subchapter V election or whether  the court may raise the issue sua sponte after the time 
for an objection has expired. 
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 The Sullivan court began its analysis by noting that, although the Bankruptcy Code does 

not define when a debt arises from “commercial or business activities,” it defines “consumer 

debts” in § 101(18) as “debts incurred by an individual primarily for a personal, family, or 

household purpose.”  In determining whether a debt is for a “personal, family, or household 

purpose,” the court continued, courts have focused on the debtor’s purpose in incurring the 

debt,80 reasoning that a debt incurred with a “profit motive” or an “eye toward profit” is not a 

consumer debt.  Id. at 330-31.81  The court noted rulings that student loans,82 alimony 

obligations,83 and divorce-related debts are consumer debts.84 

 The debtor argued that the equalization debt arose from business or commercial activities 

because it represented a transfer of the value of the business, akin to one partner’s buy-out of 

another’s interest in a business.  The court acknowledged, “[I]t is possible to characterize this 

debt as a business debt and it is possible to treat many otherwise personal or family debts as 

debts incurred with an eye toward profit,” but noted that the profit motive inquiry raised 

difficulties:  “Probably all courts would agree that the home mortgage debt is a consumer debt 

and yet the family home is the asset that most families view as their greatest investment – the one 

that they purchase with an eye toward appreciation in value.”  Sullivan, 626 B.R. at 331.   

 Because the legislative history of the definition of “consumer debt” in § 101(8) indicated 

that it was adapted from consumer protection laws and because the § 101(8) definition mirrors 

 A second, more practical, question is what benefit the debtor expected to gain from a successful subchapter 
V case.  Any debt arising from a separation agreement or divorce decree that is not a domestic support obligation is 
excepted from discharge under § 523(a)(15), and the sub V discharge of an individual is subject to all exceptions in 
§ 523(a).  See Part IX.  A plan could not have eliminated the debtor’s liability for the equalization payment.   
80 The court cited In re Garcia, 606 B.R. 9, 106 (Bankr. D. N.M. 2019). 
81 The court cited Stewart v. U.S. Trustee (In re Stewart), 175 F.3d 769, 806 (10th Cir. 1999) and In re Booth, 858 
F.2d 1051, 1055 (5th Cir. 1988).   
82 The court cited Stewart v. U.S. Trustee (In re Stewart), 175 F.3d 769, 807 (10th Cir. 1999). 
83 The court cited Stewart v. U.S. Trustee (In re Stewart), 175 F.3d 769, 807 (10th Cir. 1999). 
84 The court cited Kestell v. Kestell (In re Kestell), 99 F.3d 146, 149 (4th Cir. 1996); In re Garcia, 606 B.R. 98, 105 
(Bankr. D. N. M. 2019), and In re Traub, 140 B.R. 286 (Bankr. D. N.M. 1992).  
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the definition of consumer debt in the Truth in Lending Act (“TILA”), the court sought further 

guidance from cases interpreting the TILA.  Id. at 331-32. 

 Cases under the TILA, the court explained, focus on the purpose of the loan transaction.  

The Sullivan court quoted a five-factor test that another court employed in Sundby v. Marquee 

Funding Group, Inc., 2020 WL 5535357 at * 8-9 (S.D. Ca. 2000) (internal quotations and 

citations omitted): 

 1.  The relationship of the borrower’s primary occupation to the acquisition.  The 

more closely related, the more likely it is to be a business purpose. 

 2.  The degree to which the borrower will personally manage the acquisition.  The 

more personal involvement there is, the more likely it is to be business purpose. 

 3.  The ratio of income from the acquisition to the total income of the borrower.  

The higher the ratio, the more likely it is to be business purpose. 

 4.  The size of the transaction.  The larger the transaction, the more likely it is to 

be business purpose. 

 5.  The borrower’s statement of purpose for the loan. 

 The Sullivan court concluded that the first four of these factors favored characterization 

of the equalization debt as a business debt.  But the court questioned whether it had a business 

purpose.  “While the debtor characterizes the equalization payment as payment for the [debtor’s 

business], the separation agreement does not describe it in that fashion.  Rather, it states that it 

was a payment ‘to equalize the division of marital property . . . .’, and [the business] was only 

one asset of their marital property.”  Sullivan, 626 B.R. at 332.   
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 The Sullivan court next looked to federal tax law as a source for distinguishing between 

“business” and “personal” payments in that it generally permits a deduction for “ordinary and 

necessary business expenses,” but not for most personal expenses.  Id. at 332-33. 

 The court analyzed the Supreme Court’s decision in United States v. Gilmore, 372 U.S. 

39 (1963), which held that a taxpayer could not deduct legal fees incurred in connection with the 

division of business interests in a divorce proceeding as a business expense.  Rejecting the 

taxpayer’s argument that the legal fees were a business expense because they were incurred to 

protect interests in various corporations, the Supreme Court held that the focus should be on “the 

original character of the claim with respect to which an expense was incurred, rather than its 

potential consequences on the fortunes of the taxpayer.”  372 U.S. at 49.  Because the spouse’s 

claims stemmed entirely from the marital relationship, and not from income-producing activity, 

the Supreme Court concluded that the legal fees were not business expenses and denied the 

deduction.  Id. at 52.  The Sullivan court noted that the Supreme Court stated, “[T]he marriage 

relationship can hardly be deemed an income-producing activity.”  Sullivan, 626 B.R. at 333, 

quoting Gilmore, 372 U.S. at 52 n. 22.   

 After analyzing marriage dissolution under state law as an equitable proceeding including 

the division of marital property to each spouse of what equitably belongs to each spouse, the 

Sullivan court concluded, 626 B.R. at 333 (citations omitted): 

 [T]he equalization payment debt is rooted and grounded in the equitable 

termination of their marriage.  The equitable distribution of their marital property was not 

a business or commercial transaction – it did not stem from a profit motive.  Instead, it 

was a method of ensuring that each spouse received their fair share of marital property.  

This is inherently a personal and family-related purpose.  The fact that the parties’ marital 
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property included a business does not alter the underlying purpose of the property 

division. 

E.  Whether Debts Must Arise From Current Commercial or Business Activities 
 
 Eligibility for subchapter V requires that the debtor be “engaged in commercial or 

business activities” and that not less than 50 percent of the debtor’s debts arise from “the 

commercial or business activities of the debtor.”  § 101(51D)(A); §1182(1)(A).   

 In In re Ikalowych, 629 B.R. 261 (Bankr. D. Colo. 2021), the court concluded that an 

individual working as a salaried employee was engaged in commercial or business activities.  Id. 

at 286.  The court observed that, although this ruling suggested “that virtually all private sector 

wage earners may be considered as ‘engaged in commercial or business activities,’” id. at 286-

87, this did not mean that every private sector wage earner is eligible for subchapter V relief 

because most such individuals will rarely meet the requirement that 50 percent of the debt arise 

from such activity.  Id. at 287.  Thus, the court concluded that debtor’s employment did not make 

him eligible for subchapter V because none of the debts arose from that activity.  Id. at 287. 

 The court’s conclusion was not necessary for the decision; the court determined that most 

of the debtor’s debts arose from other commercial or business activities.  Nevertheless, the 

implication may be that eligibility requires that more than 50 percent of the debtor’s debts must 

be connected to current commercial or business activities.   

 The court in In re Blue, 630 B.R. 179 (Bankr. M.D. N.C. 2021), addressed this issue and 

ruled that no connection is necessary.  There, the debtor filed a subchapter V case to deal with 

debts arising from her ownership and operation of a corporation that had discontinued its 

operations about 21 months earlier, as well as other debts.  At the time of filing, the debtor was a 
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salaried, full-time, W-2 employee.  In addition to her income, the debtor worked part-time for 

two different companies as an independent contractor.   

 As section III(C)(2) discusses, the Blue court determined that the debtor’s work as an 

independent contractor constituted “commercial or business activities.”  The Bankruptcy 

Administrator, however, argued that the debtor was not eligible for subchapter V because no 

nexus existed between the debtor’s current activities as an independent contractor and the debts 

arising from her previous activities.  Id. at 191. 

 The premise of the argument is based on the language of the eligibility requirement, 

which states that not less than 50 percent of the debtor’s debt must arise from “the commercial or 

business activities of the debtor.”  § 101(51D)(A); § 1182(1)(A) (emphasis added).  Use of the 

word “the” at the end of paragraph (A), the argument continues, implies a reference to the same 

“commercial or business activities” in which the debtor must be engaged under the language at 

the beginning of paragraph (A).  

 The Blue court rejected the argument, concluding, “Such an implication is not required 

by the language of the statute, and would be far too limiting for the remedial purposes of 

subchapter V.”  Id. at 191.  The court reasoned that courts have interpreted and applied the 

eligibility statute broadly, citing cases noting that the purposes of SBRA include providing relief 

for debtors that intend to liquidate their businesses without the cumbersome structure that 

otherwise exists in chapter 1185 and that debtors may proceed under subchapter V even though 

their debts stem from both currently operating and non-operating businesses.86  Id. at 191. 

 The Blue court concluded, id. at 191: 

85 The court cited In re Offer Space, LLC, 629 B.R. 299, 303 (Bankr. D. Utah 2021). 
86 The court cited In re Blanchard, 2020 WL 4032411 at *2 (Bankr. E.D. La. 2020).  
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[D]ebtor intends to use subchapter V to address both defunct and non-defunct 

commercial and business activities, and the more straightforward interpretation of 

§ 1182(1)(A) does not require a connection of debts to current business activities. 

Nothing in the statute requires that there be a nexus between the qualifying debts and the 

Debtor's current business or commercial activities. Moreover, such an interpretation 

could, for example, disqualify meritorious small businesses from the remedial purposes 

of subchapter V simply by having significant debts from former operations. The Court 

will not interpret subchapter V as narrowly as suggested by the BA. 

F.  What Debts Are Included in Determination of Debt Limit 

 A debtor is not eligible for subchapter V if the “aggregate noncontingent liquidated 

secured and unsecured debts as of the date of the filing of the petition or the date of the order for 

relief” exceed the applicable debt limit.  Debts owed to affiliates or insiders are excluded from 

the calculation.  As Section III(B) explains, the Bankruptcy Threshold Adjustments and 

Technical Corrections Act (“BTATCA”)87 provides that § 1182(1) governs eligibility for 

subchapter V until June 20, 2024.  Thereafter, a debtor must be a “small business debtor” as 

defined in § 101(51D) to be eligible for subchapter V.  

 Under both statutes, however, a debtor is ineligible if the debtor is a member of a group 

of affiliated debtors when the aggregate of all such debts of all of the affiliates exceeds the debt 

limit.  § 101(51D)(B)(i); § 1182(1)(B)(i).  Only the debts of affiliates who are debtors in a 

bankruptcy case are included.88   

87 Bankruptcy Threshold Adjustment and Technical Corrections Act, Pub. L. No. 117-151, 136 Stat. 1298 (June 21, 
2022) (hereinafter “BTATCA”). 
88 As enacted by SBRA, both statutes excluded “any member of a group of affiliated debtors” with debts in excess of 
the debt limit.  The Bankruptcy Threshold Adjustment and Technical Corrections Act (“BTATCA”), effective June 
21, 2022, added “under this title” after “affiliated debtor.”  BTATCA §§ 2(a)(1), 2(d).  Thus, both § 101(51D)(i) and 
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 The requirement that debts be “liquidated” and “noncontingent” for inclusion in the debt 

limit also appears in the eligibility requirements for relief under chapters 1289 and 13.90   

 The court in In re Parking Management, Inc., 620 B.R. 544 (Bankr. D. Md. 2020), 

considered subchapter V’s eligibility debt limits, noting that courts had addressed similar 

language governing debt limitations in chapter 12 and 13 cases.  The court observed that the 

standards in those cases provide useful guidance but that subchapter V cases involve more 

complex creditor relationships.  Id. at *5.   

 The court concluded that claims for damages arising from the rejection of unexpired 

leases were contingent, id. at *5-7, and that the debtor’s obligations under a note pursuant to the 

Paycheck Protection Funding Program of the CARES Act were both contingent and 

unliquidated, id. at 9-12.  Because these debts were not included in the debt eligibility 

calculation, the court ruled that the debtor was eligible for subchapter V. 

 In re 305 Petroleum, Inc., 622 B.R. 209 (Bankr. S.D. Miss. 2020), considered the 

exclusion of debts of debtors in an affiliated group.  Four affiliated debtors filed chapter 11 

cases.  Each of them had elected subchapter V, but one was a single asset real estate debtor that 

was ineligible for subchapter V.  In this opinion, the court considered whether the three debtors 

were also ineligible because the debt of all of the affiliates exceeded $ 7.5 million.  Without 

including the SARE debtor, the debt of all of the affiliates was less than $ 7.5 million.   

§ 1182(1)(B)(i) now provide for the exclusion of “any member of a group of affiliated debtors under this title” with 
debts that exceed the debt limit.  Under the amendment, therefore, debts of affiliates who are not in bankruptcy are 
disregarded.  BTATCA resolved another issue discussed infra note 95.   
 The amendments apply in cases commenced on or after March 27, 2020, that were pending on the effective 
date.  BTATCA § 2(h)(2). 
89 Chapter 12 is available only to a “family farmer” or “family fisherman” under § 109(f).  Definitions of the terms 
include the debt limit requirement.  §§ 101(18)(A); 101(19A)(A)(i). 
90 § 109(e).  For a discussion of what debts are “liquidated” and “noncontingent” for purposes of the debt limitation 
in chapter 13 cases, see generally W. Homer Drake, Jr., Paul W. Bonapfel, & Adam M. Goodman, CHAPTER 13 
PRACTICE AND PROCEDURE §§ 12:8, 12:9. 
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 The court concluded that the debts of all filing affiliates were included in the debt limit 

and that, therefore, none of them were eligible because their collective debts exceeded $ 7.5 

million.91 

91 The court analyzed the issue under the definition of small business debtor in § 101(51D) and reached the correct 
result under its provisions.  Paragraph (B) of § 101(51D) excludes “any member of a group of affiliated debtors” 
(emphasis added) if the group’s debts collectively exceed the limit.  “Debtor” is defined in § 101(13) as a person 
“concerning which a case under [title 11] has been commenced.”  Because all of the entities had filed bankruptcy 
petitions and they were affiliates, each was a member of a group of affiliated debtors with aggregate debts in excess 
of the limit.  Therefore, none of them were eligible.   
 But because the case arose after the CARES Act, the applicable statute was § 1182(1), as section III(B) 
discusses.  Although § 1182(1) at the time used the same language as § 101(51D), the outcome was potentially 
different. 
 As amended by the CARES Act, § 1182(1)(A) defined “debtor” for purposes of subchapter V, and it was 
part of subchapter V.  BTATCA enacted a revised § 1182(1)(A), discussed below. 

Because § 1182(1)(A) defined “debtor” at the time of the 305 Petroleum case, the definition of “debtor” in 
§ 101(13) arguably did not apply.  The definition of “debtor” in § 1182(1)(A) excluded an SARE debtor.  Because 
the SARE was not a “debtor” under the § 1182(1)(A) definition, it arguably was not in the group of “affiliated 
debtors” for purposes of the exclusion in § 1182(1)(B)(i).  Consequently, its debts would not be included in 
determining eligibility.  In other words, “debtors” in § 1182(1)(B)(i) meant “debtors” under (1)(A), which did not 
include an SARE. 
 An argument in favor of this reading is that, if Congress had intended otherwise, it would have used 
“persons” in (B)(i), or more simply, “affiliates”, so that § 1182(1)(B)(i) would read as follows: 

(1)  Debtor. -- The term “debtor”— 
 (B) does not include –  

(i) any member of a group of [affiliates or affiliated persons] that has [debts greater than $7.5 million].  
 

 Under this analysis, the non-SARE debtors in 350 Petroleum would be eligible for subchapter V because 
the SARE entity is excluded. 
 The argument against this interpretation is that Congress in the CARES Act amendments did not intend to 
change the eligibility requirements of § 101(51D) other than to increase the debt limit.  Moreover, the contrary 
interpretation involves a circular definition of “debtor.”  It requires use of the § 1182(1) definition of “debtor” to 
determine the meaning of “debtors” in one part of the definition.  This creates an ambiguity that leads to an 
interpretation that uses the general definition of debtor in § 101(13) as the proper definition of the term in (1)(B).  
The ineligibility of all of the debtors in 350 Petroleum then follows even under the CARES Act version of 
§ 1182(1). 
 BTATCA resolves the issue.  It added language to paragraph (B)(1) of both § 101(51D) and § 1182(1) so 
that both provisions now exclude “any member of a group of affiliated debtors under [title 11]” (emphasized 
language added) whose debts exceed the debt limit.  BTATCA §§ 2(a)(1), (d).  Accordingly, the debts of affiliates 
who are not bankruptcy debtors are not included in the debt limits.   
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G.  Ineligibility of Corporation Subject to SEC Reporting Requirements and of 
Affiliate of Issuer 
 
 The SBRA added two exclusions from the definition of “small business debtor” that did 

not previously exist.  Later legislation made a technical correction to the SBRA language.92  

 As amended by SBRA, the definition of “small business debtor” does not include a 

debtor that “is a corporation subject to the reporting requirements under section 13 or 15(d) of 

the Securities Exchange Act of 1934 (15 U.S.C. 78m, 78o(d).”  § 101(51D)(B)(ii).  Under 

§ 1182(1), which governs sub V eligibility until June 20, 2024,93 identical language makes such 

a debtor ineligible for subchapter V.  § 1182(1)(B)(ii).  In general, the provisions of the 

Securities Exchange Act require reporting by any public company.   

 As amended by the Bankruptcy Threshold Adjustment and Technical Corrections Act 

(“BTATCA”),94 paragraphs (B)(iii) of both § 101(51D) and § 1182(1) also exclude “an affiliate 

of a corporation described in clause (ii)” that, as just explained, is a public company. 95 

92 See Section III(B).   
93 See Section III(B). 
94 BTATCA §§ 2(a), (d), Pub. L. No. 117-151, 136 Stat. 1298 (June 21, 2022) (hereinafter “BTATCA”).  The 
amendment applies to cases commenced on or after March 27, 2020, that were pending on the effective date.  
BTATCA § 2(h)(2). 
95 As originally enacted by SBRA, paragraph (B)(iii) provided that a small business debtor did not include “an 
affiliate of a debtor.”  SBRA § 4(a)(1).  For a discussion of the issues relating to this provision, see Ralph Brubaker, 
The Small Business Reorganization Act of 2019, 39 Bankruptcy Law Letter, no. 10, Oct. 2019, at 7. 
 The CARES Act made a technical correction to (B)(iii).  CARES Act § 1113(a)(4)(A).  The revised (B)(iii) 
excluded “any debtor that is an affiliate of an issuer (as defined in section 3 of the Securities Exchange Act of 1934 
(15 U.S.C. 78c)).”  The temporary § 1182(1) that the CARES Act enacted contained the identical exclusions in 
(B)(iii).  CARES Act § 1113(a)(1). 
 Section 3(8) of the Securities Exchange Act defines “issuer” as “any person who issues or proposes to issue 
any security.”  15 U.S.C. § 78(c)(8).  Section 3(10) broadly defines “security” as including, among other things, any 
“stock,” “certificate of interest or participation in any profit-sharing agreement,” or “investment contract.”  15 
U.S.C. § 78(c)(10).  
  Read broadly, the exclusion for the affiliate of an issuer under the CARES ACT version of (B)(iii) would 
render ineligible any debtor that is an affiliate of any corporation or other limited liability entity.  By definition, 
stock in a corporation or an interest in a limited liability entity is a “security.”  Thus, for example, if an individual 
has a sufficient equity interest in two or more such entities to qualify as an “affiliate” under § 101(2), all of the 
affiliates would be disqualified.  Similarly, if one entity is an affiliate of another, neither could be a small business or 
sub V debtor.  

345 of 1123



 In re Serendipity Labs, Inc., 620 B.R. 679 (Bankr. N.D. Ga. 2020), considered whether 

the corporate debtor was an affiliate of a publicly traded company.  The public company owned 

more than 27 percent of the voting shares of the debtor but only 6.51 percent of the voting shares 

of the debtor entitled to vote on the debtor’s bankruptcy filing.  The debtor argued that, in 

determining whether the public company was an “affiliate” within the definition of § 101(2)(a), 

the court should count only the shares with power to vote on the matter before the court, i.e., the 

bankruptcy filing. 

 Section 101(2)(a) defines “affiliate” to include “an entity that directly or indirectly owns, 

controls, or holds with power to vote, 20 percent or more of the outstanding voting securities of 

the debtor.”  The Serendipity Labs court noted that the Bankruptcy Code does not define “voting 

securities” but that the Securities Exchange Commission in 17 C.F.R. § 230.405 defined “voting 

securities” as “ securities the holders of which are presently entitled to vote for the election of 

directors.”  The court concluded that this unambiguous definition is the appropriate one to use 

for purposes of § 101(2)(a).   620 B.R. at 683.  All of shares held by the public company met this 

requirement. 

 The court in In re Phenomenon Marketing & Entertainment, LLC, 2022 WL 1262001 (Bankr. C.D. Cal. 
2022), applied this reading of the statute to conclude that a limited liability company was not eligible to be a 
subchapter V debtor because affiliates of the debtor were “issuers.”  One of the affiliates was the sole member of the 
debtor, and another affiliate was the sole member of the debtor’s member.   
 The court ruled that the affiliates were “issuers” under the Securities Exchange Act even though the 
securities were not publicly traded. Id. at *3-4.  The court ruled that the plain meaning of the statute required the 
result and that it was not absurd.  Id. at *5  
 Congress could not have intended this result.  The appropriate interpretation of the CARES ACT version of 
(B)(iii) would limit its application to an affiliate of an issuer that is subject to the reporting requirements specified in 
(B)(ii).  See Mark T Power, Joseph Orbach, and Christine Joh,  et al, Not so Technical:  A Flaw in the CARES Act’s 
Correction to “Small Business Debtor, 41-Feb Amer. Bankr. Inst. J 32, 33 (2022) (“It is evident that Congress 
intended to exclude from subchapter V eligibility public companies, including affiliates.”). 
 BTATCA amended (B)(iii) in both § 101(51D) and § 1182(1) to resolve the issue.  As the text states, 
(B)(iii) excludes an affiliate of a public company rather than an affiliate of an issuer.  The amendment thus abrogates 
the ruling in In re Phenomenon Marketing & Entertainment, LLC, 2022 WL 1262001 (Bankr. C.D. Cal. 2022). 
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 Analyzing a split of authority on the issue in other contexts, the Serendipity Labs court 

ruled that the language of § 101(2)(a) did not limit the meaning of “voting securities” to those 

entitled to vote on the matter before the court.  The court reasoned that “power to vote” in 

§ 101(2)(a) modifies only the holding of securities, not their ownership or control.  Because the 

public company owned more than 20 percent of the debtor’s voting securities, it was an affiliate.  

Accordingly, the debtor, as an affiliate of an issuer, was ineligible for subchapter V.  620 B.R. at 

685.   

IV.  The Subchapter V Trustee 

A.  Appointment of Subchapter V Trustee 

 Subchapter V provides for a trustee in all cases.96  The trustee is a standing trustee, if the 

U.S. Trustee has appointed one, or a disinterested person that the U.S. Trustee appoints.  SBRA 

§ 4(b) amends 28 U.S.C. § 586 to make its provisions for the appointment of standing chapter 12 

and 13 trustees applicable to the appointment of standing sub V trustees.  The court has no role 

in the appointment of the trustee.97 

 The United States Trustee Program has selected a pool of persons who may be appointed 

on a case-by-case basis in sub V cases rather than appointing standing trustees.98  The 

appointment of a sub V trustee in each case instead of a standing trustee appears to be contrary to 

the expectations of proponents of the SBRA.  In his testimony in support of the legislation on 

behalf of the National Bankruptcy Conference, retired bankruptcy judge A. Thomas Small stated, 

96 § 1183(a).  SBRA § 4(a)(3) amends § 322(a) to provide for a sub V trustee to qualify by filing a bond in the same 
manner as other trustees. 
97 § 1181(a).  Section 1104, which governs the appointment of a trustee in a traditional chapter 11 case, does not 
apply in sub V cases.  In a sub V case, the U.S. Trustee’s appointment of the trustee is not subject to the court’s 
approval as it is under § 1104(d).   
98 See Adam D. Herring and Walter Theus, New Laws, New Duties; USTP’s Implementation of the HAVEN Act and 
the SBRA, 38 AMER. BANKR. INST. J. 12 (Oct. 2019). 

347 of 1123



“There will be a standing trustee in every subchapter V case who will perform duties similar to 

those performed by a chapter 12 or chapter 13 trustee.”99  

 The trustee must be a “disinterested person.  § 1183(a).  Section 101(14) defines a 

disinterested person as a person that, among other things, “does not have an interest materially 

adverse to the interest of the estate or of any class of creditors or eq uity security holders, by 

reason of any direct or indirect relationship to, connection with, or interest in, the debtor, or for 

any other reason.”  § 101(14)(C). 

 In In re 218 Jackson LLC, 631 B.R. 937 (Bankr. M.D. Fla. 2021), the court ruled that the 

sub V trustee was not a disinterested person because he was not impartial.  The trustee 

represented a creditor in a chapter 11 bankruptcy case in which the principals of the debtor were 

the same as those in the case before it.  The trustee’s representation of the creditor included 

representation in a state court lawsuit against the principals.   

 Noting that a unique duty of a sub V trustee is the facilitation of a consensual plan (see 

Section IV(B)(1)), the court concluded that a sub V trustee must be independent and impartial.  

Id. at 948.  The court observed that the trustee had been “openly and actively adverse” to the 

debtor and that time records showed “no time trying to bring the parties together or encouraging 

a consensual plan of reorganization.”  Id.   

 On the facts before it, the court determined that cause existed to remove the trustee under 

§ 324 because the trustee was not independent and impartial and had an interest materially 

adverse to the debtor’s principals.  Id. at 949.  Because, due to the conflict, the trustee’s fees 

were not reasonable or necessary, the court denied the request for compensation. 

99 Hearing on Oversight of Bankruptcy Law & Legislative Proposals Before the Subcomm. On Antitrust, 
Commercial and Admin. Law of the H. Comm. On the Judiciary, 116th Cong. 2 (Revised Testimony of A. Thomas 
Small on Behalf of the National Bankruptcy Conference), available at 
https://www.fjc.gov/sites/default/files/REVISED_TESTIMONY_OF_A_THOMAS_SMALL.pdf.  
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B.  Role and Duties of the Subchapter V Trustee  

 The role of the sub V trustee is similar to that of the trustee in a chapter 12 or 13 case.  

But as later text discusses, a sub V trustee has the specific duty to “facilitate the development of 

a consensual plan of reorganization.”  §1183(b)(7).  Sub V trustees may, therefore, confront 

issues that are quite different from those that trustees in other cases deal with.100      

 Section 1183 enumerates the trustee’s duties.  Section 1106, which specifies the duties of 

the trustee in a traditional chapter 11 case, does not apply in sub V cases.101  §1183, however, 

makes many of its provisions applicable in some circumstances.  As in chapter 12 and 13 cases, 

the debtor remains in possession of assets and operates the business.  If the court removes the 

debtor as debtor in possession under §1185(a), the trustee operates the business of the debtor.102 

 For a general discussion of a subchapter V trustee’s role and duties, see In re 218 Jackson 

LLC, 631 B.R. 937, 946-48 (Bankr. M.D. Fla. 2021). 

 1.  Trustee’s duties to supervise and monitor the case and to facilitate 
confirmation of a consensual plan 

 
 In general, the role of the trustee is to supervise and monitor the case and to participate in 

the development and confirmation of a plan.103  Because the subchapter V trustee is a fair and 

100 The United States Trustee Program has promulgated its expectations with regard to the duties of the sub V trustee 
and the trustee’s role in the case.  U.S. DEP’T OF JUSTICE, HANDBOOK FOR SMALL BUSINESS CHAPTER 11 
SUBCHAPTER V TRUSTEES (Feb. 2020), https://www.justice.gov/ust/private-trustee-handbooks-reference-
materials/chapter-11-subchapter-v-handbooks-reference-materials [hereinafter SUBCHAPTER V TRUSTEE 
HANDBOOK].  For a discussion of the sub V trustee’s duties and role in the case, and strategic considerations for 
creditors, see Christopher G. Bradley, The New Small Business Bankruptcy Game:  Strategies for Creditors Under 
the Small Business Reorganization Act, 28 AMER. BANKR. INST. L. REV. 251, 260-62, 267-71 (2020). 
101 § 1181(a). 
102 § 1183(b)(5). 
103 The SUBCHAPTER V TRUSTEE HANDBOOK, supra note 100, at 1-1, provides an overview of the sub V trustee’s 
duties: 

In general, among the most important subchapter V trustee duties are assessing the financial viability of the 
small business debtor, facilitating a consensual plan of reorganization, and helping ensure that the debtor 
files or submits complete and accurate financial reports.  The subchapter V trustee also may be required to 
act as a disbursing agent for the debtor’s payments under the confirmed plan of reorganization. In certain 
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impartial fiduciary with monitoring and supervisory duties and the duty to facilitate a consensual 

plan, courts are likely to request that the subchapter V advise the court of the trustee’s positions 

and recommendations concerning issues affecting administration of the case.104  The sub V 

trustee’s role arises from several provisions that are the same as those in chapter 12 cases, with 

some significant additions.   

 First, the sub V trustee has the duty to “facilitate the development of a consensual plan of 

reorganization.”105  No other trustee has this duty, although a chapter 13 trustee has the duty to 

“advise, other than on legal matters, and assist the debtor in performance under the plan.”106  

One practitioner has suggested that the sub V trustee should be a “financial wizard” who can 

work with all parties on cash flows, interest rates, payment requirements, and “all the numbers 

puzzles that comprise a plan,” and that the statutory goal of a consensual plan suggests that the 

trustee also fill a mediation role.107  The United States Trustee Program expects sub V trustees to 

be proactive in the plan process.108    

instances, the subchapter V trustee may be required to administer property of the debtor’s bankruptcy estate 
for the benefit of creditors.  

 
 The Handbook notes, “The subchapter V trustee is an independent third party and a fiduciary who must be 
fair and impartial to all parties in the case.”  Id. at 2-2. For a summary of the U.S. Trustee Program’s views of the 
sub V trustee’s duties, see id. at 1-5 to 1-7.      
104 E.g., In re Major Model Management, Inc., 2022 WL 2203143 at *16 (Bankr. S.D.N.Y. 2022) (Requesting sub V 
trustee’s views concerning whether class proof of claim should be permitted and agreeing that claims allowance 
process was the better approach). 
105 § 1183(b)(7).   
106 § 1302(b)(4). 
107 Donald L. Swanson, SBRA:  Frequently Asked Questions and Some Answers, 38 AMER. BANKR. INST. J. 8 (Nov. 
2019).  See also Christopher G. Bradley, The New Small Business Bankruptcy Game:  Strategies for Creditors 
Under the Small Business Reorganization Act, 28 AMER. BANKR. INST. L. REV. 251, 261 (2020) (“Trustees seem 
likely to play the role of mediator.”). 
108 The SUBCHAPTER V TRUSTEE HANDBOOK, supra note 100, at 3-9, states: 
 

As soon as possible, the trustee should begin discussions with the debtor and principal creditors about the 
plan the debtor will propose, and the trustee should encourage communication between all parties in 
interest as the plan is developed.  The trustee should be proactive in communicating with the debtor and 
debtor’s counsel and with creditors, and in promoting and facilitating plan negotiations.  Depending upon 

350 of 1123



 Second, the trustee must appear and be heard at the status conference that §1188(a) 

requires.109  Although § 105(d) (which does not apply in a sub V case under §1181(a)) provides 

for a status conference in any case on the court’s own motion or on the request of a party in 

interest, it does not require one.  Thus, a status conference is not required in any other type of 

case.  Section VI(C) discusses the status conference.     

 Finally, the trustee must appear and be heard at any hearing concerning: (1) the value of 

property subject to a lien; (2) confirmation of the plan; (3) modification of the plan after 

confirmation; and (4) the sale of property of the estate.110  The trustee’s duty to appear and be 

heard regarding confirmation gives the trustee standing to object to confirmation.111 

 The responsibility of the sub V trustee to participate in the plan process and to be heard 

on plan and other matters implies a right to obtain information about the debtor’s property, 

business, and financial condition.112  Like a chapter 12 trustee, however, a sub V trustee does not 

have the duty to investigate the financial affairs of the debtor.  Section 704(a)(4) imposes such a 

duty on a chapter 7 trustee, and it is a duty of a chapter 13 trustee under § 1302(b)(1).  A trustee 

in a traditional chapter 11 case has a broad duty of investigation under § 1106(a)(3) unless the 

court orders otherwise. 

the circumstances, the trustee also may participate in the plan negotiations between the debtor and creditors 
and should carefully review the plan and any plan amendments that are filed.  
 

When the plan is filed, the Handbook advises the sub V trustee to “review the plan and communicate any concerns 
to the debtor about the plan prior to the confirmation hearing.”  Id.   
109 § 1183(b)(3).  See SUBCHAPTER V TRUSTEE HANDBOOK, supra note 100, at 3-8 (“The trustee should review the 
debtor’s report carefully. . .” and “should be prepared to discuss the debtor’s report, to respond to any questions by 
the court, and to discuss any other related matters that may be raised at the status conference.”). 
110 § 1183(b)(3). A chapter 12 trustee must also appear at hearings on all of these matters.  § 1202(b)(3).  A chapter 
13 trustee must appear and be heard on all of them except the sale of property of the estate.  § 1302(B)(2). 
111 In re Topp’s Mechanical, Inc., 2021 WL 5496560 at *1 n.1 (Bankr. D. Neb. 2021) 
112 In re Ozcelebi, 2022 WL 990283 at * 8 (Bankr. S.D. Tex. 2022) (“The responsibility of the subchapter V trustee 
to participate in the plan process and to be heard on the plan and other matters cloaks the subchapter V trustee with 
the statutory right to obtain information about the debtor’s property, business, and financial condition.”). 

351 of 1123



 The court may impose the investigative duties that § 1106(a)(3) specifies for a chapter 11 

trustee in a traditional case on the sub V trustee.  Under §1183(b)(2), the court (for cause and on 

request of a party in interest, the sub V trustee, or the U.S. Trustee) may order that the sub V 

trustee perform certain duties of a chapter 11 trustee under § 1106(a).   

 The specified duties are:  (1) to investigate the acts, conduct, assets, liabilities, and 

financial condition of the debtor, the operation of the debtor’s business, the desirability of its 

continuance, and any other matter relevant to the case of formulation of a plan (§ 1106(a)(3)); (2) 

to file a statement of the investigation, including any fact ascertained pertaining to fraud, 

dishonesty, incompetence, misconduct, mismanagement, or irregularity in the management of the 

affairs of the debtor or to a cause of action available to the estate, and to transmit a copy or 

summary of it to entities that the court directs (§ 1106(a)(4)113); and (3)  to file postconfirmation 

reports as the court directs (§ 1106(a)(7)).114  The same procedures apply to a chapter 12 

trustee’s duty to investigate under § 1202(b)(2). 

 In In re 218 Jackson LLC, 631 B.R. 937, 947 (Bankr. M.D. Fla. 2021), the court observed 

that, given (1) the trustee’s duty to facilitate a consensual plan, (2) the fact that the debtor 

remains in possession of estate property, and (3) the absence of a requirement that the trustee 

investigate the financial affairs of the debtor unless the court orders otherwise, “It is not a stretch 

then to conclude that the subchapter V trustee’s role was intentionally designed to be less 

adversarial.” 

113 Section 1106(a)(4)(B) directs a chapter 11 trustee to transmit the copy or summary to any creditors’ committee, 
equity security holders’ committee, and indenture trustee.  Committees do not exist in a small business case unless 
the court orders otherwise under § 1102(a)(3) as amended, and a small business debtor is unlikely to have an 
indenture trustee as a creditor. 
114 § 1183(b)(2).  In In re AJEM Hospitality, LLC, 2020 WL 3125276 (M.D.N.C. 2020), the court on motion of the 
bankruptcy administrator, and with the consent of the debtor and sub V trustee, authorized the trustee to conduct an 
investigation limited to the investigation of potential intercompany claims.  The court noted, “The language of 
[§ 1106(a)(3)] specifically allows the Court to limit the scope of an investigation ‘to the extent that the court 
orders . . . .’”   Id. at *2.   
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 Nevertheless, the trustee’s monitoring and supervisory responsibilities include oversight 

of the debtor’s compliance with the Bankruptcy Code.115 Thus, when circumstances in the case 

raise significant questions such as the debtor’s true financial condition, what property is property 

of the estate, the debtor’s management of the estate as debtor-in-possession, and the accuracy 

and completeness of the debtor’s disclosures and reports, a court may expect parties who have 

identified potential issues – including creditors, the U.S. Trustee, or the subchapter V trustee – to 

request an order under § 1183(b)(2) requiring the trustee to investigate the acts, conduct, assets, 

liabilities, and financial condition of the debtor, as well as other matters relevant to the case or 

formulation of a plan.116 

 2.  Other duties of the trustee  

 Like chapter 12 and 13 trustees under §§ 1201(b)(1) and 1302(b)(1),117 a sub V trustee 

under §1183(b)(1) has the duties of a trustee under § 704(a): (1) to be accountable for all 

property received (§ 704(a)(2)); (2) to examine proofs of claim and object to allowance of any 

claim that is improper, if a purpose would be served (§ 704(a)(5)); (3) to oppose the discharge of 

the debtor, if advisable (§ 704(a)(6)); (4) to furnish information concerning the estate and the 

estate’s administration that a party in interest requests, unless the court orders otherwise 

(§ 704(a)(7)); and (5) to make a final report and to file it (§ 704(a)(9)).118  Under §1183(b)(4), 

115 See In re Major Model Management, Inc., 2022 WL 2203143 at *16 (Bankr. S.D.N.Y. 2022) (The subchapter V 
trustee “has a fiduciary duty to ensure compliance with the Bankruptcy Code.”).  
116 In re Ozcelebi, 2022 WL 990283 at * 8 (Bankr. S.D. Tex. 2022). 
117 Chapter 12 (§ 1202(b)(1)) and chapter 13 (§ 1302(b)(1)) trustees also have the duty of a chapter 7 trustee under 
§ 704(a)(3) to ensure that the debtor performs the debtor’s intentions under § 521(a)(2)(B) to surrender, redeem, or 
reaffirm debts secured by property of the estate.  The imposition of this duty in chapter 12 and 13 cases is curious in 
that § 521(b)(2)(B) applies only in chapter 7 cases.  SBRA does not impose this anomalous duty on the sub V 
trustee. 
118 § 1183(b)(1).  
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the sub V trustee also has the same duty as chapter 12 and 13 trustees to ensure that the debtor 

commences timely payments under a confirmed plan (§§ 1202(b)(4), 1302(b)(5)).119  

 The U.S. Trustee has the duty to monitor and supervise subchapter V cases and 

trustees.120 The U.S. Trustee Program has developed procedures for reporting by sub V trustees 

to enable U.S. Trustees to evaluate and monitor their performance.121     

 3.  Trustee’s duties upon removal of debtor as debtor in possession 

 Under § 1185(a), the court may remove the debtor as debtor in possession.  If the court 

does so, the sub V trustee under § 1183(b)(5) has the duties of a trustee specified in paragraphs 

(1), (2), and (6) of § 1106.122  In addition, § 1183(b)(5)(B) authorizes the trustee to operate the 

debtor’s business when the debtor is removed from possession.123  Similar provisions apply in 

chapter 12 cases.124 

119 § 1183(b)(4).   
120 28 U.S.C. § 586(a)(3).  SBRA § 4(b)(1)(A) amended 28 U.S.C. § 586(a)(3) to include sub V cases within the 
types of cases that the U.S. Trustee supervises. 
121 SUBCHAPTER V TRUSTEE HANDBOOK, supra note 100, ch. 8.  See also U.S. DEP’T OF JUSTICE, 3 UNITED STATES 
TRUSTEE PROGRAM POLICY AND PRACTICES MANUAL: CHAPTER 11 CASE ADMINISTRATION (Feb. 2020) §§ 3-17.16, 
3-17.16.1, 3.17.1.2, 3.17.16.3, 3.17.16.5, 3.17.16.6, 
https://www.justice.gov/ust/file/volume_3_chapter_11_case_administration.pdf/download. 
 The SUBCHAPTER V TRUSTEE HANDBOOK, supra, directs sub V trustees to consult with the U.S. Trustee 
before filing an objection to confirmation (id. at 3-9, 3-10, 3-12), objecting to a claim (id. at 3-15), or filing a motion 
to dismiss or convert (id. at 3-17).   
122 Section 1183(b)(5) also requires the sub V trustee to perform duties specified in § 704(a)(8).  The specification of 
the duty is duplicative because the § 704(a)(8) duty is one of the duties listed in § 1106(a)(1) that the sub V trustee 
must perform. 
123 As originally enacted by SBRA, § 1183(b)(5) required that, upon removal of the debtor in possession, the trustee 
“perform the duties specified in section 704(a)(8) and paragraphs (1), (2), and (6) of [§ 1106(a)], including operating 
the business of the debtor.”  
 The Bankruptcy Threshold Adjustment and Technical Corrections Act (“BTATAC”), effective June 21, 
2022, amended § 1183(b)(5), dividing it into two subparagraphs.  Subparagraph (A) retains the requirement that the 
trustee perform the duties specified in the enumerated sections of § 1106(a).  Subparagraph (B) states that the trustee 
is “authorized to operate the business of the debtor,” thus removing operation of the business as a mandatory 
requirement.  BTATCA § 2(e).  The amendment applies in cases commenced on or after March 27, 2020, that were 
pending on the effective date.  BTATCA § 2(h)(2). 
124 The court may remove a chapter 12 debtor from possession under § 1204.  Under § 1202(b)(5), the chapter 12 
trustee then has the duties of a trustee under § 1106(a)(1), (2), and (6).   §§ 1106(a), 1202(b). 
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 Under paragraph (1) of § 1106(a), the trustee must perform the duties of a trustee under 

paragraphs (2), (5), (7), (8), (9), (10), (11) and (12) of § 704(a).  These duties are: (1) to be 

accountable for all property received (§ 704(a)(2)); (2) to examine and object to proofs of claim 

if a purpose would be served (§ 704(a)(5)); (3) to furnish information concerning the estate and 

its administration as requested by a party in interest, unless the court orders otherwise 

(§ 704(a)(7)); (4) to file reports (§ 704(a)(8)); (5) to make a report and file a final account of the 

administration of the estate with the court and the U.S. Trustee (§ 704(a)(9)); (6) to provide 

required notices with regard to domestic support obligations (§ 704(a)(10)); (7) to perform any 

obligations as the administrator of an employee benefit plan (§ 704(a)(11)); and (8) to use 

reasonable and best efforts to transfer patients from a health care business that is being closed 

(§ 704(a)(12)).125   

 Paragraph (2) of § 1106(a) requires the trustee to file any list, schedule, or statement that 

§ 521(a)(1) requires if the debtor has not done so.  Paragraph (6) requires the trustee to file tax 

returns for any year for which the debtor has not filed a tax return.  

 The trustee’s duties do not, however, include the filing of a plan, which only the debtor 

can do under §1189(a).  Section V(C) discusses issues arising from the trustee’s lack of authority 

to file a plan.   

C.  Trustee’s Disbursement of Payments to Creditors  
 

1.  Disbursement of preconfirmation payments and funds received by the trustee  
 
 Paragraphs (a) and (c) of §1194 contain provisions dealing with the trustee’s 

disbursement of money prior to confirmation.  It is not clear, however, how they can have any 

125 § 1106(a)(1). 
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operative effect.  Nothing in subchapter V requires preconfirmation payments to the trustee or 

authorizes the court to require them. 

  Section 1194(a) states that the trustee shall retain any “payments and funds” received by 

the trustee until confirmation or denial of a plan.126  Although the statute by its terms is not 

limited to preconfirmation payments and funds, the paragraph’s direction for their disbursement 

based on whether the court confirms a plan or denies confirmation indicates that it deals only 

with money the trustee receives prior to confirmation.    

 If a plan is confirmed, §1194(a) directs the trustee to disburse the funds in accordance 

with the plan.  If a plan is not confirmed, the trustee must return the payments to the debtor after 

deducting administrative expenses allowed under § 503(b), any adequate protection payments, 

and any fee owing to the trustee.  The provision is effectively the same as the provisions that 

govern disbursement of preconfirmation payments in chapter 12 and 13 cases.127   

 Provisions for a trustee’s disbursement of preconfirmation funds make sense in a chapter 

13 case because a chapter 13 debtor must begin making preconfirmation payments to the trustee, 

adequate protection payments to creditors with a purchase-money security interest in personal 

property, and postpetition rent to lessors of personal property within 30 days of the filing of the 

126 § 1194(a).  
127 §§ 1194(a), 1226(a), 1326(a)(2).  The chapter 12 provision, § 1226(a), does not specifically provide for fees of a 
trustee who is not a standing trustee and does not permit a deduction for adequate protection payments.  The fees of 
a non-standing chapter 12 trustee are allowable as an administrative expense and as such are within the scope of the 
deduction. 
 The chapter 13 provision, § 1326(b)(2), does not specifically provide for fees of the chapter 13 trustee.  It 
does provide for the trustee to deduct adequate protection payments. 
 A standing chapter 13 trustee collects a percentage fee as the debtor makes payments.  28 U.S.C. 
§ 586(e)(2) (2018); see W. Homer Drake, Jr., Paul W. Bonapfel, & Adam M. Goodman, CHAPTER 13 PRACTICE AND 
PROCEDURE § 17:5.  Thus, the funds a standing chapter 13 trustee has upon denial of confirmation are net of the 
trustee’s fee that has already been paid.  A non-standing chapter 13 trustee’s fee is included in the deduction because 
it is an administrative expense.  

356 of 1123



chapter 13 case.128  If the court denies confirmation in a chapter 13 case, therefore, it is possible 

that the chapter 13 trustee will be holding money that the debtor paid. 

 No such provisions for preconfirmation payments exist in a sub V case.  Subchapter V 

contains no requirement for the debtor to make preconfirmation payments to the trustee, secured 

creditors, or lessors, and nothing in subchapter V authorizes the court to require the debtor to 

make preconfirmation payments to the trustee.   

 Nevertheless, paragraph (c) of §1194 authorizes the court, prior to confirmation and after 

notice and a hearing, to authorize the trustee to make payments to provide adequate protection 

payments to a holder of a secured claim.129  But a court can hardly require a sub V trustee to 

make adequate protection payments as §1194(c) contemplates if the trustee has no money to 

make them.   

 It is perhaps arguable that the §1194(a) and (c) provisions impliedly authorize the court to 

require a debtor to make preconfirmation payments to the trustee, particularly if the court orders 

the trustee to make adequate protection payments.  But the concept of the sub V debtor 

remaining in possession of its assets and operating its business includes the debtor retaining 

control of its funds.  It is more appropriate (and simpler) for a court to require the debtor, not the 

trustee, to make whatever adequate protection or other payments the court orders.  

 2.  Disbursement of plan payments by the trustee 

 Whether the sub V trustee makes disbursements to creditors under a confirmed plan 

depends on the type of confirmation that occurs.  Under §1194(b), the trustee makes payments 

under a plan confirmed under the cramdown provisions of §1191(b), unless the plan or 

128 § 1326(a). 
129 § 1194(c).  
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confirmation order provides otherwise.130  If a consensual plan is confirmed under §1191(a), 

however, the trustee’s service terminates under §1183(c) upon “substantial consummation,”131 

and the debtor makes plan payments.132  Part IX discusses payments under the plan.         

D.  Termination of Service of the Trustee and Reappointment 

 1.  Termination of service of the trustee 
 
 When termination of the trustee’s service occurs depends on whether the court confirms a 

consensual plan under §1191(a) or confirms a plan that one or more impaired classes of creditors 

have not accepted under the cramdown provisions of §1191(b).   

 When the court confirms a consensual plan under §1191(a), the trustee’s service 

terminates upon substantial consummation,133 which ordinarily occurs when distribution 

commences.134  Confirmation of a plan under the cramdown provisions of §1191(b) does not 

terminate the trustee’s service.  As just discussed, the trustee continues to serve and makes 

payments under the plan as §1194 requires. 

 Part IX further discusses these provisions. 

 Termination of the service of the sub V trustee also occurs, of course, upon dismissal of 

the case or its conversion to another chapter.135 

130 §1194(b). 
131 Section VIII(C)(1) discusses substantial consummation in the context of postconfirmation modification of a 
consensual plan. 
132 § 1191(a).  
133 Section VIII(C)(1) discusses substantial consummation in the context of postconfirmation modification of a 
consensual plan. 
134 § 1183(c).  Section VIII(C)(1) discusses substantial consummation in the context of postconfirmation 
modification of a consensual plan.  
135 Section 701(a) directs the U.S. Trustee to appoint an interim trustee promptly after entry of an order for relief 
under chapter 7.  In a converted case, the U.S. Trustee may appoint the trustee serving in the case immediately 
before entry of the order for relief. 
 Sections 1202 and 1302 provide for a standing trustee to serve in cases under those chapters, if one has 
been appointed, or for the U.S. Trustee to appoint a disinterested person to serve as trustee. 
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 2.  Reappointment of trustee 
 
 Section 1183(c)(1) provides for the reappointment of a trustee after termination of the 

trustee’s service in two circumstances.   

 First, §1183(c)(1) permits reappointment of the trustee if necessary to permit the trustee 

to perform the trustee’s duty under §1183(b)(3)(C) to appear and be heard at a hearing on 

modification of a plan after confirmation.136  The reason for this provision is unclear.   

 Cramdown confirmation does not terminate the service of the sub V trustee.  Therefore, if 

a debtor seeks modification after cramdown confirmation, the trustee is in place, so 

reappointment is unnecessary.  When confirmation of a consensual plan has occurred, the 

trustee’s service terminates upon substantial consummation,137 after which §1193(b) prohibits 

modification.  Perhaps the purpose of the reappointment provision is to make sure that someone 

appears at the hearing to point this out to the court if a debtor attempts to modify a confirmed 

consensual plan after its substantial consummation.    

 Second, §1183(c) permits reappointment of the trustee if necessary to perform the 

trustee’s duties under §1185(a).  §1185(a) provides for the removal of the debtor in possession, 

among other things, for “failure to perform the obligations of the debtor under a plan confirmed 

under this chapter.”138  Because §1185(a) contemplates the postconfirmation removal of the 

debtor in possession, a trustee must be available to take charge of the assets and the business.  

Section XII(B) further discusses the postconfirmation removal of the debtor in possession.   

136 § 1183(c)(1).  
137 Section VIII(C)(1) discusses substantial consummation in the context of postconfirmation modification of a 
consensual plan. 
138 § 1185(a).  
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E.  Compensation of Subchapter V Trustee 

 If the trustee in a sub V case is a standing trustee, the trustee’s fees are a percentage of 

payments the trustee makes to creditors under the same provisions that govern compensation of 

standing chapter 12 and chapter 13 trustees.   

 If the sub V trustee is not a standing trustee, the trustee is entitled to fees and 

reimbursement of expenses under the provisions of § 330(a), without regard to the limitation in 

§ 326(a) on compensation of a chapter 11 trustee based on money the trustee disburses in the 

case.  As Section IV(E)(2) discusses, some observers expected that technical amendments would 

impose a limit on compensation of five percent of payments under the plan, which is the rule for 

a non-standing chapter 12 or 13 trustee.139  Some of them, however, have indicated that it is 

unlikely that this will occur in the foreseeable future. 

 1.  Compensation of standing subchapter V trustee 

 For a standing trustee, amendments to § 326 require compensation under 28 U.S.C. 

§ 586.140  As amended, § 326(a) excludes a subchapter V trustee from its provisions governing 

compensation of a chapter 11 trustee, and § 326(b) provides that the court may not allow 

compensation of a standing trustee in a subchapter V case under § 330.  

 Under SBRA’s amendments to 28 U.S.C. § 586(e),141 the U.S. Trustee Program 

establishes the compensation for a standing sub V trustee in the same manner it does for standing 

chapter 12 and 13 trustees.142  Existing provisions of 28 U.S.C. § 586(e) that apply in chapter 12 

and 13 cases are extended to cover subchapter V standing trustees.  Thus, the standing 

139 The observers are bankruptcy judges, lawyers, and professors who have followed and supported enactment of 
SBRA with whom the author has discussed the issue.   
140 SBRA § 4(a)(4).   
141 SBRA § 4(b)(1)(D). 
142 28 U.S.C. § 586(e).  
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subchapter V trustee receives a percentage fee (as fixed by the U.S. Trustee Program) from all 

payments the trustee disburses under the plan.  

 If the service of a standing trustee is terminated by dismissal or conversion of the case or 

upon substantial consummation143 of a consensual plan under §1181(a) (as Section IX(A) 

discusses, the trustee does not make payments under a consensual plan), new 28 U.S.C. 

§ 586(e)(5) provides that the court “shall award compensation to the trustee consistent with the 

services performed by the trustee and the limits on the compensation of the trustee established 

pursuant to [28 U.S.C. § 586(e)(1)].”144  The limits require reference to the standing trustee’s 

maximum annual compensation, 28 U.S.C. § 586(e)(1)(A), and to the maximum percentage fee, 

28 U.S.C. § 586(e)(1)(B). 

 2.  Compensation of non-standing subchapter V trustee    

 Questions have arisen concerning the provisions of the new statute for compensation of a 

subchapter V trustee who is not a standing trustee.   

 Section 330(a) permits the court to award compensation to trustees.  Sections 326(a) and 

(b) impose limits on compensation of trustees.  SBRA does not amend § 330(a), but it does 

amend §§ 326(a) and (b).  Under a “plain meaning” interpretation of these provisions as 

amended, a non-standing sub V trustee is entitled to “reasonable compensation for actual, 

necessary services rendered” and “reimbursement for actual, necessary expenses” under 

§ 330(a), and §§ 326(a) and (b) do not impose any limits on compensation.   

143 Section VIII(C)(1) discusses substantial consummation in the context of postconfirmation modification of a 
consensual plan. 
144 28 U.S.C. § 586(e)(5). 
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 In In re Tri-State Roofing, 2020 WL 7345741 (Bankr. D. Idaho 2020), the court ruled that 

§ 326(b) does not prevent an award of compensation to a sub V trustee under § 330(a)(1) and 

that it does not place a cap on such compensation.   

 Some observers who participated in the drafting of SBRA and the legislative process 

leading to its enactment attribute this result to a drafting error.145  The drafters of subchapter V 

intended that provisions for compensation of non-standing sub V trustees be the same as those 

for non-standing chapter 12 and 13 trustees.146 

 Specifically, § 326(b) limits compensation of a non-standing chapter 12 or chapter 13 

trustee to “five percent upon all payments under the plan.”  Although it appears the drafters 

intended this limitation to apply to compensation of sub V trustees, the language of the SBRA 

amendments to § 326(b) do not make this limitation applicable to a non-standing sub V 

trustee.147  Observers close to the legislative process expected a technical amendment to resolve 

145 See supra note 139.   
146 See generally In re Louis, 2022 WL 2055290 at * 11 n. 10 (Bankr. C.D. Ill. 2022) (Noting that the absence of a 
cap on compensation may have been a drafting error and but that the United States Trustee Program’s position is 
that compensation may be awarded without regard to a cap, the court awarded compensation to the subchapter V 
trustee without applying a cap and without deciding the issue in the absence of any objections). 
147 A full understanding of the issue requires further elaboration. 
 Section 330(a) provides for the allowance of compensation to “trustees,” subject to § 326 (and other 
sections).  SBRA does not amend § 330(a). 
 SBRA did not change the provisions of subsections (a) and (b) of § 326(a) with regard to compensation of 
trustees other than sub V trustees.  Thus, § 326(a) limits the compensation of a chapter 11 (and chapter 7) trustee to 
a percentage of moneys disbursed or turned over in the case by the trustee to parties in interest, excluding the debtor.   
 Section 326(b) deals with compensation of trustees in chapter 12 and 13 cases in two ways.  First, it 
provides that a standing chapter 12 or 13 trustee is not entitled to compensation under § 330(a); instead, a standing 
chapter 12 or 13 trustee receives compensation, and collects percentage fees, under 28 U.S.C. § 586(e).  Second, 
§ 326(b) limits the compensation of a non-standing chapter 12 or 13 trustee to “five percent upon all payments under 
the plan.”  § 326(b).  The exact language of § 326(b) is that the limitation applies to a “trustee appointed under 
section 1202(a) or 1302(a) of this title.”  Id. 
 Generally, then, pre-SBRA § 326(a) dealt with chapter 7 and 11 cases and § 326(b) dealt with chapter 12 
and 13 trustees.  Without an amendment, a sub V trustee would be a chapter 11 trustee, and § 326(a) would apply.  
Similarly, unamended §326(b) would not apply because it is for chapter 12 and 13 cases. 
 SBRA § 4(a)(4)(A) amended § 326(a) by excluding sub V trustees from its application.  SBRA § 4(a)(4)(B) 
amended § 326(b) to prohibit a standing sub V trustee from receiving compensation under § 330.  SBRA’s 
amendments to 28 U.S.C. § 586(e) provide for compensation of a standing sub V trustee under its provisions, so the 
same provisions that govern compensation of standing chapter 12 and 13 trustees apply.  SBRA § 4(b)(1).  
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this issue by making the five percent limitation also applicable to sub V trustees.148  Technical 

corrections in the CARES Act, however, did not address this issue.149  Some of the observers 

have indicated that it is unlikely that this will occur in the foreseeable future.   

 Although SBRA addresses compensation of a standing trustee upon conversion or 

dismissal of a sub V case prior to confirmation in its amendment of 28 U.S.C. § 586(e)(5), it 

does not address allowance or payment of compensation of a non-standing trustee in those 

circumstances. 

 If the case is converted, the sub V trustee may file an application for compensation, and 

the allowed amount will be entitled to administrative expense priority under § 503(b)(1), subject 

in priority to administrative expenses in the chapter 7 case.  § 726(b). 

 Dismissal of the case raises the prospects that the sub V trustee may find the 

compensation disputed if the trustee seeks payment under applicable nonbankruptcy law and that 

the trustee will not be paid, given the debtor’s distressed financial circumstances.   

 What the SBRA amendments did not do was add “§ 1183” (the new subchapter V section that calls for the 
appointment of a sub V trustee) before “§ 1202(a) and 1302(a)” (the sections under which chapter 12 and 13 trustees 
are appointed) in the language quoted above.  Without this insertion, amended § 326(b) does not limit the 
compensation of a non-standing sub V trustee.  As the next footnote discusses, one reading of amended § 326(b) is 
that nothing authorizes compensation of a non-standing sub-V trustee. 
148 Such an amendment would also clarify that a non-standing trustee is entitled to compensation.  As amended, 
§ 326(b) applies to cases under subchapter V, chapter 12, and chapter 13.  Before and after the amendment, § 326(b)  
states that the court “may allow reasonable compensation under section 330 of this title to a trustee appointed under 
section 1202(a) or 1302(a) of this title,” but it does not state that the court may allow compensation under § 330 of a 
trustee appointed under § 1183. § 326(b).  Because § 330(a) is subject to § 326, and § 326(b) does not provide for 
compensation of a non-standing sub V trustee, it may be arguable that a sub V trustee is not entitled to 
compensation.  The position of the United States Trustee Program is, “Case-by-case trustees are compensated 
through § 330(a)(1) which allows for ‘reasonable compensation for actual, necessary services rendered by the 
trustee . . . and by any paraprofessional person employed by such person.’”   SUBCHAPTER V TRUSTEE HANDBOOK, 
supra note 100, at 3-21.   
149 The technical corrections in the CARES Act involved the exclusion of public companies from the definition of a 
small business debtor and unclaimed funds in subchapter V cases.  CARES Act § 1113(a)(4).   
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 A trustee may seek to avoid the former issue by filing an application for compensation in 

response to a motion to dismiss and requesting that the court rule on it, preferably before 

dismissal of the case.   

 Allowance of an administrative expense claim in a dismissed case, however, may still 

leave the sub V trustee without compensation.  In allowing compensation to the sub V trustee 

after dismissal of the case, the court in In re Tri-State Roofing, 2020 WL 7345741 at *1,  n. 1 

(Bankr. D. Idaho 2020), observed, “[A]dministrative expense claims are not monetary judgments 

but rather entitle the claimant to receive a distribution from the bankruptcy estate.  If there are no 

funds currently held by the Trustee, it is difficult to understand how this claim would be paid.”  

(Citation omitted).    

 A potential solution to all of these problems is to request that the court condition 

dismissal on allowance and payment of the trustee’s compensation.     

 In re Slidebelts, Inc., 2020 WL 3816290 (Bankr. E.D. Cal. 2020), supports this 

proposition.  There, the debtor in a traditional chapter 11 case sought its dismissal for the 

purpose of obtaining a loan under the Paycheck Protection Funding Program of the CARES Act 

of the case and then re-filing a case under subchapter V.  Professionals employed by the 

committee of unsecured creditors requested that the court condition dismissal on allowance and 

payment of their fees.   

 The court observed that § 349(b)(3) ordinarily revests the property of the estate in the 

debtor, but that, as the Supreme Court recognized in Czyzewski v. Jevic Holding Corp., 137 S.Ct. 

973, 979 (2017), the court may order otherwise “for cause.”  The court reasoned that committee 

professionals had rendered services in reliance on provisions of the Bankruptcy Code for 

payment of their compensation in the case.  This reliance, the court concluded, constituted 
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“cause” under § 349(b) for conditioning dismissal on allowance and payment of the committee 

professionals.  Id. at * 3.   

 In In re Hunts Point Enterprises, LLC, 2021 WL 1536389 (Bankr. E.D.N.Y. 2021), a 

debtor requested dismissal of its case after a creditor filed a motion to disallow its sub V election 

or, alternatively, to dismiss the case.  Because the case revolved around a two-party dispute and 

the debtor’s request for dismissal demonstrated that it no longer wanted to file a plan of 

reorganization, the court concluded that cause existed for dismissal of the case, conditioned on 

the debtor’s payment of the sub V trustee’s compensation.  

 In traditional chapter 11 cases, cash collateral or debtor in possession financing orders 

often provide for a so-called “carve-out” to provide money to pay professionals employed by the 

debtor and the committee of unsecured creditors.  It seems appropriate to include the sub V 

trustee in any carve-out in a subchapter V case.   

 Even if the case does not involve cash collateral or debtor in possession financing – or if 

the cash collateral or financing order does not provide for a carve-out – it may be advisable for 

the sub V trustee, the debtor, or both to request that the court require the debtor to make regular 

payments to a fund dedicated to the payment of professional fees. 

 Judges in the Middle District of Florida have included a provision for interim trustee 

compensation in subchapter V cases in an “Order Prescribing Procedures in Chapter 11 

Subchapter V Case, Setting Deadline for Filing Plan, and Setting Status Conference.”150  The 

orders require the debtor to pay $ 1,000 as interim compensation to the sub V trustee within 30 

days of the petition date and monthly thereafter.  The amount is subject to adjustment upon 

150 E.g., In re Nostalgia Family Medicine P.A., Case No. 6:21-bk-00274-LVV, Doc. No. 22, at ¶ 3 (Bankr. M.D. Fla. 
Mar. 26, 2021).   
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request of any interested party and to the court’s approval of the trustee’s compensation under 

§ 330.  The debtor must include the interim compensation in any cash collateral budget. 

 3.  Deferral of non-standing subchapter V trustee’s compensation 

 A standing sub V trustee receives compensation as a percentage of payments the trustee 

makes from funds paid by the debtor under a plan.  The percentage fees of a standing trustee are 

necessarily deferred until payments are made.   

 A non-standing trustee’s compensation is allowable as an administrative expense, which 

has priority under § 507(a)(2) subject only to claims for domestic support obligations.  Under 

§ 1129(a)(9)(A), a plan must provide for payment of administrative expenses in full on or before 

the effective date of the plan.151  This requirement applies in subchapter V cases to confirmation 

of a consensual plan under §1191(a).152   

 Section 1191(e) permits payment of administrative expense claims through the plan if the 

court confirms it under the cramdown provisions of §1191(b).153  Accordingly, a non-standing 

sub V trustee faces deferral of payment of compensation for services in the case. 

 As Section IV(E)(2) discusses, it is possible that a technical amendment to § 326(b) will 

impose a limitation on a non-standing trustee’s compensation to five percent of payments under 

the plan.  If this occurs, a non-standing trustee’s compensation may arguably be limited to five 

percent of payments as they are made.   

F.  Trustee’s Employment of Attorneys and Other Professionals 

 Section 327(a) permits a bankruptcy trustee to employ attorneys and other professionals 

“to represent or assist the trustee in carrying out the trustee’s duties.”  SBRA does not modify 

151 § 1129(a)(9)(A).   
152 § 1191(a).  
153 § 1191(e).   
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this provision for subchapter V cases.  If a standing sub V trustee is appointed, the standing 

trustee presumably would follow the practice of standing trustees in chapter 12 and 13 cases and 

not retain counsel or other professionals except in exceptional circumstances. 

 A non-standing sub V trustee’s employment of attorneys or other professionals has the 

potential to substantially increase the administrative expenses of the case.  In view of the intent 

of SBRA to streamline and simplify chapter 11 cases for small business debtors and reduce 

administrative expenses, courts may be reluctant to permit a sub V trustee to retain attorneys or 

other professionals except in unusual circumstances.154  In this regard, a person serving as a sub 

V trustee should have a sufficient understanding of applicable legal principles to perform the 

trustee’s monitoring and supervisory duties, and appear and be heard on specified issues, without 

the necessity of separate legal advice. 

 A question exists whether a trustee who is not an attorney may appear and be heard in a 

bankruptcy case.  Section 1654 of title 28 provides as follows: 

In all courts of the United States the parties may plead and conduct their own cases 
personally or by counsel as, by the rules of such courts, respectively, are permitted to 
manage and conduct causes therein.155 

154 See In re Penland Heating and Air Conditioning, Inc., 2020 WL 3124585 (E.D.N.C. 2020).  The court declined to 
approve the sub V trustee’s application to approve the employment of the trustee’s law firm, stating, “[A]uthorizing 
a Subchapter V trustee to employ professionals, including oneself as counsel, routinely and without specific 
justification or purpose is contrary to the intent and purpose of the SBRA.”  Id. at *2.  In a footnote, the court 
cautioned that “overzealous and ambitious Subchapter V trustees that unnecessary or duplicative services may not 
be compensated, and other fees incurred outside of the scope and purpose of the SBRA may not be approved.”  Id. at 
*2 n. 2.  
 The SUBCHAPTER V TRUSTEE HANDBOOK, supra note 100, at 3-17 to 3-18, states: 
 

Although the trustee may employ professionals under section 327(a), SBRA is intended to be a quick and 
low cost process to enable debtors to confirm consensual plans in a short period with less expense while 
returning appropriate dividends to creditors.  Therefore, the services required of outside professionals, if 
any, will be limited in many cases.  This is especially important in cases in which the debtor remains in 
possession and the debtor already has employed professionals to perform many of the duties that the trustee 
might seek to employ the professionals to perform.  See 11 U.S.C. § 1184.  The trustee should keep the 
statutory purpose of SBRA in mind when carefully considering whether the employment of the 
professional is warranted under the specific circumstances of each case. 
 

155 28 U.S.C. § 1654.  
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The statute applies only to natural persons; it does not permit a corporation or other entity to 

appear in federal court except through licensed counsel.156   

 Courts have applied the rule to prohibit an individual who serves as the trustee for a trust 

or as the personal representative of an estate from representing the trust or estate unless the trust 

or estate has no creditors and the individual is the sole beneficiary.157  Because a bankruptcy 

trustee acts as the representative of the estate158 and creditors have an interest in the estate, the 

same rule would appear to require a non-attorney trustee to retain a lawyer in order to appear and 

be heard in a bankruptcy court.   

 In In re McConnell, 2021 WL 203331 at *16-18 (Bankr. N.D. Ga. 2021), however, the 

court determined that 28 U.S.C. § 1654 did not apply to require a nonlawyer panel trustee in a 

chapter 7 case to retain a lawyer to file an application for the retention of a real estate broker.   

 The McConnell court reasoned, “The nature of proceedings in bankruptcy courts for the 

administration of estate assets in Chapter 7 cases suggests that the rule of 28 U.S.C. § 1654 

applicable in a federal lawsuit between discrete parties should not be extended to apply to a 

chapter 7 trustee’s filing of routine papers that the Bankruptcy Code and Bankruptcy Rules 

require in connection with the sale of property.”  Id. at *17.  The court observed that, without 

discussing § 1654, bankruptcy courts have recognized that a trustee may file papers in a 

bankruptcy court without a lawyer in the course of performing the trustee’s duties, such as the 

156 E.g., Rowland v. California Men’s Colony, 506 U.S. 194, 202 (1993) (“[T]he lower courts have uniformly held 
that 28 U.S.C. § 1654,  providing that ‘parties may plead and conduct their own cases personally or by counsel,’ 
does not allow corporations, partnerships, or associations to appear in federal court otherwise than through a 
licensed attorney.”).  
157 E.g., J. J. Rissell, Allentown, P.A. Trust v. Marchelos, 976 F. 3d 1233 (11th Cir. 2020) (trust);  Guest v. Hansen, 
603 F.3d 15 (2d Cir. 2010) (estate); Knoefler v. United Bank of Bismarck, 20 F.3d 347 (8th Cir. 1994) (trust); C.E. 
Pope Equity Trust v. United States, 818 F.2d 696 (9th Cir. 1987) (trust). 
158 § 323(a). 
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filing of applications to retain professionals159 and routine objections to claims.160  Id. at *18 & 

nn. 59-60. 

 The nature of reorganization proceedings in bankruptcy courts and the facilitative, 

advisory, and monitoring role that subchapter V specifically contemplates for the trustee suggest 

that 28 U.S.C. § 1654 likewise should not apply to a nonlawyer subchapter V trustee unless the 

trustee is a party to a discrete controversy in an adversary proceeding or contested matter. 

 In this regard, 28 U.S.C. § 1654 and the case law establishing the rule have their roots in 

18th and 19th century practice in federal courts161 when the availability of bankruptcy relief was 

either nonexistent or short-lived.162  The statute could not have contemplated a reorganization 

case involving many parties and many inter-related moving parts that involve business issues and 

often require negotiations and compromise to achieve a successful outcome for all the parties.  In 

159 The court cited:  In re Garcia, 335 B.R. 717, 726 (B.A.P. 9th Cir. 2005); In re Jay, 2018 WL 2176082 at *12 
(Bankr. D. Utah 2018), aff'd 2019 WL 4645385 (D. Utah 2019) (“[I]n simple cases, trustees should prepare 
applications to employ realtors or accountants as they are seldom contested and routinely granted.”); In re McLean 
Wine Co., Inc., 463 B.R. 838. 848-49 (Bankr. E.D. Mich. 2011) (application to employ other professionals is trustee 
work); In re Peterson, 566 B.R. 179, 195, 207-08 (Bankr. M.D. Tenn. 2017) (application for employment of 
professionals, including accountant and special counsel, is trustee duty). Contra, e.g., In re Yovtcheva, 590 B.R. 307 
(Bankr. E.D. Pa. 2018); In re Hambrick, 2012 WL 10739279, at * 5 (Bankr. N.D. Ga. 2012); In re Holub, 129 B.R. 
293, 296 (Bankr. M.D. Fla. 1991). 
160 The court cited: In re King, 546 B.R. 682, 699 (Bankr. S.D. Tex. 2016) (Routine objection to claim that is 
unopposed and does not require legal analysis or a brief falls within trustee's duty); In re Lexington Hearth Lamp 
and Leisure, LLC, 402 B.R. 135 (Bankr. M.D.N.C. 2009) (Although the court concluded that compensation is 
allowed for services that require a law license, id. at 142, the court ruled that the filing of objections to claims that 
require no legal analysis is a trustee duty. Id. at 144-45.) In re Perkins, 244 B.R. 835 (Bankr. D. Montana 2000); In 
re Holub, 129 B.R. 293, 296 (Bankr. M.D. Fla. 1991). Contra, e.g., In re Howard Love Pipeline Supply Co., 253 
B.R. 790 (Bankr. E.D. Tex. 2000) (“[T]he express duty of the trustee to object to improper claims does not authorize 
a non-attorney trustee to engage in the unauthorized practice of law.”). 
161 Section 35 of the Judiciary Act of 1789 is the statutory predecessor to 28 U.S.C. § 1654 (2018) and contained 
substantially the same language.  See United States v. Dougherty, 473 F.2d 1113, 1123 n. 10 (D.C. Cir. 1972). 
 Section 35 of the Judiciary Act of 1789, 1 Stat. 73, 92 (1789), provided “that in all the courts of the United 
States, the parties may plead and manage their own causes personally or by the assistance of such counsel or 
attorneys at law as by the rules of the said courts respectively shall be permitted to manage and conduct causes 
therein.” 
162 See Charles Jordan Tabb, The History of the Bankruptcy Laws in the United States, 3 AMER. BANKR. INST. L. 
REV. 5, 12-23 (1995).  See also W. Homer Drake, Jr., Paul W. Bonapfel, & Adam M. Goodman, CHAPTER 13 
PRACTICE AND PROCEDURE § 1:2. 

369 of 1123



other words, a bankruptcy reorganization is quite different from a lawsuit that involves discrete 

parties asserting claims and defenses to establish their rights and obligations.   

 This distinction is particularly important in a subchapter V case.  Specific duties of the 

sub V trustee are to facilitate the development of a consensual plan of reorganization,163 and to 

appear and be heard on confirmation and other significant issues that relate to confirmation.164  

The statute makes it clear that the trustee’s primary role is to work with the parties and then to 

report to the court, not to engage in litigation with them.  

 A nonlawyer trustee does not need an attorney to work with the parties on business 

issues, to investigate and obtain information about the debtor and its business, to facilitate 

confirmation, and to report to the court.  When the time comes to report to the court, the trustee 

should be permitted to perform the reporting function without a lawyer. 

 Assuming that the nonlawyer trustee is knowledgeable about reorganization law and 

practice (and a sub V trustee who is not knowledgeable should not be a sub V trustee), neither 

the debtor, creditors, nor the court need a lawyer to present the trustee’s reports and views to the 

court.   In short, unless a sub V trustee needs to litigate something, the trustee does not need 

counsel.  The statute and case law governing federal litigation should not be extended to the 

trustee’s appearance in court to report.   

 The subchapter V trustee’s primary role is analogous to the role of an examiner in a 

traditional chapter 11 case,165 or an expert witness that a court appoints.166  Such parties provide 

163 § 1183(b)(7). 
164 § 1183(b)(3). 
165 § 1106(b).  Although bankruptcy courts often authorize an examiner to employ counsel or other professionals, 
§ 327(a) does not provide authority for an examiner to employ a professional person.  See generally 5 NORTON 
BANKRUPTCY LAW AND PRACTICE § 99:29.  See also In re W.R. Grace & Co., 285 B.R. 148, 156 (Bankr. D. Del. 
2002) (“[T]he basic job of an examiner is to examine, not to act as a protagonist in the proceedings.  The Bankruptcy 
Code does not authorize the retention by an examiner of attorneys or other professionals.” (citation omitted)). 
166 FED. R. EVID. 706. 
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information to the court and the parties and may do so without counsel.  A sub V trustee with 

similar advisory duties should similarly be permitted to provide information to the court without 

the necessity of having to do so through a lawyer.167 

 Finally, the trustee is an officer of the court.  The court need not insist that its officer hire 

a lawyer to hear what the officer has to say. 

 If a nonlawyer is the sub V trustee, the trustee’s ability to appear in court without a 

lawyer is critical to accomplishment of the objective of subchapter V of providing debtors – and 

creditors – with the opportunity to accomplish an expeditious and economic reorganization, 

hopefully on a consensual basis.  A requirement for employment of counsel adds an additional 

layer of expense that should not ordinarily be necessary and that threatens accomplishment of 

subchapter V’s primary objective.168  Moreover, if a nonlawyer trustee must have a lawyer, the 

additional expense may as a practical matter preclude the appointment of a nonlawyer trustee. 

 If a court determines that the rule prohibiting a nonlawyer trustee from appearing in 

federal court requires the trustee to retain counsel to be heard, economic considerations may lead 

the court to limit the services that will be compensated to those for which a lawyer is legally 

required.   Non-compensable services might include, for example, work in connection with the 

investigation of the debtor and its business or negotiations or development of business 

information to facilitate a consensual plan.  And because it is the trustee, not the lawyer, who is 

to be heard, any written report concerning confirmation and other matters would seem to be the 

responsibility of the trustee, not the lawyer.   

167 In some jurisdictions, some chapter 7 panel trustees are not lawyers.  The author’s informal discussions with 
bankruptcy judges indicate that in some courts nonlawyer trustees appear without counsel when the matter does not 
require actual litigation.   
168 This consideration suggests that a court may invoke § 105(a) to permit a nonlawyer to appear without counsel as 
being “necessary or appropriate” to carry out the provisions of the Bankruptcy Code.   
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V.  Debtor as Debtor in Possession and Duties of Debtor 

A.  Debtor as Debtor in Possession 

 The debtor, as debtor in possession, remains in possession of assets of the estate.169  A 

sub V debtor in possession has the rights, powers, and duties of a trustee that a traditional chapter 

11 debtor in possession has, including the operation of the debtor’s business.170 The court may 

remove the debtor as debtor in possession under §1185(a).  The court may reinstate the debtor in 

possession.171 

 It is important to note that many of the requirements applicable in a traditional chapter 11 

case govern a subchapter V case.  The court must approve retention of the debtor’s lawyers and 

other professionals172 and their compensation.173  The debtor cannot use cash collateral174 or use, 

sell, or lease property outside the ordinary course of business175 without court approval.  The 

debtor must comply with guidelines of the U.S. Trustee, including the closing of prepetition bank 

accounts and the establishment of new debtor-in-possession accounts.  The debtor must file 

169 § 1186(b).   
170 § 1184.  Section 1107(a), which provides for the debtor to remain in possession with the rights, powers, and 
duties of a trustee, is inapplicable in a sub V case.  § 1181(a).  Section 1184 replaces § 1107(a) in sub V cases.  
171 § 1185(b). 
172 § 327(a).  
173 § 330(a).  See generally In re Rockland Industries, Inc., 2022 WL 451542 (Bankr. D. S.C. 2022) (disallowing 
portion of requested fees of attorney for subchapter V debtor).  The court commented on the review of applications 
for compensation under § 330 in a subchapter V case, id. at *6: 

As a threshold matter, the Court emphasizes that the more cost-effective and streamlined approach to 
Chapter 11 bankruptcy offered by Subchapter V should not revive “economy of the estate” considerations 
that previously existed under the Bankruptcy Act and which have long since been abandoned. To be clear, 
the UST does not espouse, or even seemingly favor, an economy-of-the-estate standard. However, any 
deviation from the § 330 compensation standard because this is a Subchapter V case is a step on, or toward, 
a slippery slope that must be avoided. Professional services rendered in bankruptcy cases are scrutinized for 
necessity and reasonableness, and following the testimony of counsel at the Hearing, the Court is satisfied 
that this case presents more complexity than originally acknowledged by the UST and that this complexity 
should not prevent the Debtor from availing itself of the advantages of the Subchapter V designation. While 
the streamlined nature of Subchapter V means that reduced fees is a likely natural consequence, it should 
not be a forced result. 

174 § 363(c)(2). 
175 § 363(b).  
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appropriate “first day motions” to deal with issues such as payment of prepetition wages or other 

employee benefits, payment of prepetition taxes, or payment of other prepetition obligations 

(such as customer deposits or warranty obligations).   

 A subchapter V case is subject to dismissal or conversion for cause under § 1112(b)(1) 

under the same standards that apply in a traditional chapter 11 case.176  Thus, failure to take such 

actions may constitute cause for dismissal or conversion under § 1112(b)(1).177 

B.  Duties of Debtor in Possession 

 Upon the filing of a voluntary case, a small business debtor must file documents required 

of a small business debtor in a non-sub V case under §§ 1116(1)(A) and (B).178  In a sub V case, 

§1116 is inapplicable, but §1187(a) requires the sub V debtor to comply with §§ 1116(1)(A) and 

(B) upon making the election.179  

 The timing of the election does not change the time for a debtor who qualifies as a small 

business debtor to file the required documents.  In a voluntary case, it is the date of the filing of 

the petition.  If a small business debtor makes the election in the petition (as Interim Rule 

1020(a) requires), § 1187(a) requires the debtor to file the documents at that time.  If the debtor 

does not make the election in the petition, § 1116(1) is applicable and requires the debtor to 

176 See generally In re Ozcelebi, 2022 WL 990283 (Bankr. S.D. Tex. 2022). 
177 E.g., In re MCM Natural Stone, Inc., 2022 WL 1074065 (Bankr. W.D. N.Y. 2022).  
178 New. § 1187(a).   
179 Section 1116 does not apply in a sub V case, § 1181(a), but § 1187 incorporates all its requirements.  In view of 
this, it is unclear why SBRA made § 1116 inapplicable in subchapter V cases.  Perhaps it is because § 1116 also 
applies to a trustee.  This statutory scheme is important in the case of a debtor who is not a small business debtor 
because its debts exceed $2,725,625 but qualifies for subchapter V because its debts are less than $ 7.5 million.  
Because § 1116 applies only in a small business case, it would not apply to such a debtor, but § 1187 requires such a 
debtor to comply with its requirements.   
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append the documents to the petition.  In an involuntary case, the debtor must file the documents 

within seven days after the order for relief.180  

 The timing requirements operate differently in the case of a debtor who is not a small 

business debtor because its debts exceed $ 2,725,625.  In this situation, § 1116 does not apply 

because the case is not a small business case.  In a voluntary or involuntary case, §1187(a) 

requires the debtor to comply with § 1116 upon making the sub V election, which could occur 

after the filing of a voluntary petition or entry of an order for relief in an involuntary case.   

 The documents that § 1116(1) requires are:  the debtor’s most recent balance sheet, 

statement of operations, cash-flow statement, and federal income tax return, or a statement under 

penalty of perjury that no balance sheet, statement of operations or cash-flow statement has been 

prepared and no federal tax return has been filed.181 

 SBRA also requires a sub V debtor to file periodic reports under § 308, which continues 

to apply in a non-sub V small business case.182  Section 308(b) requires periodic reports that 

must contain information including:  (1) the debtor’s profitability; (2) reasonable approximations 

of the debtor’s projected case receipts and cash disbursements; (3) comparisons of actual case 

receipts and disbursements with projections in earlier reports; (4) whether the debtor is in 

180 Section 1116(1) requires a small business debtor in an involuntary case to file the required documents within 
seven days after the order for relief.  Interim Rule 1020(a) permits a debtor to make the subchapter V election within 
14 days after entry of the order for relief in an involuntary case.  Section 1187(a) requires compliance with the 
requirements of § 1116(1) upon the debtor’s election to be a subchapter V debtor.   
 Unless and until the debtor makes the election, § 1116 applies.  Accordingly, the debtor must comply with 
§ 1116(1) and file the required documents within seven days after the order for relief, regardless of when the debtor 
makes the election.   
181 § 1116(1).  
182 § 1187(b).  Although § 308 applies only in a small business case, § 1187(b) requires all sub V debtors to comply 
with it.   
 Bankruptcy Rule 2015 implements § 308.  Interim Bankruptcy Rule 2015(a)(6) provides that the duty to 
file periodic reports in a chapter 11 small business case terminates on the effective date of the plan.  Interim 
Bankruptcy Rule 2015(b) requires a subchapter V debtor to perform the duties prescribed in (a)(6).  See In re 
Gui-Mer-Fe, Inc., 2022 WL 1216270 at * 6 (Bankr. D. P.R. 2022). 
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compliance with postpetition requirements of the Bankruptcy Code and the Bankruptcy Rules 

and whether the debtor is timely filing tax returns and paying taxes and administrative expenses 

when due; and (5) if the debtor has not complied with the foregoing duties, how, when, and at 

what cost the debtor intends to remedy any failures.183 

 The debtor must also comply with the duties of a debtor in possession in small business 

cases specified in § 1116(2) – (7).184  Thus, the debtor’s senior management personnel and 

counsel must:  (1)  attend meetings scheduled by the court or the U.S. Trustee (including initial 

debtor interviews, scheduling conferences, and § 341 meetings, unless waived for extraordinary 

and compelling circumstances185); (2) timely file all schedules and statements of financial affairs 

(unless the court after notice and a hearing grants an extension not to exceed 30 days after the 

order for relief, absent extraordinary and compelling circumstances); (3) file all postpetition 

financial and other reports required by the Bankruptcy Rules or local rule of the district court;186 

(4) maintain customary and appropriate insurance; (5) timely file required tax returns and other 

government filings and pay all taxes entitled to administrative expense priority; and (6) allow the 

U.S. trustee to inspect the debtor’s business premises, books, and records.187    

 A sub V debtor in possession has the duties of a trustee under § 1106(a), except those 

specified in paragraphs (a)(2) (file required lists, schedules, and statements), (a)(3) (conduct 

investigations), and (a)(4) (report on investigations).188   

183 § 308. 
184 § 1187(b).   
185 As in non-sub V small business cases, the debtor and counsel must attend the initial debtor interview scheduled 
by the U.S. Trustee and must attend the § 341 meeting of creditors, at which the U.S. Trustee presides.  See 
SUBCHAPTER V TRUSTEE HANDBOOK, supra note 100, at  3-3, 3-5.  The U.S. Trustee expects the sub V trustee to 
participate in both.  Id.   
186 That is not a typo.  The statute specifies local rule of the district court. 
187 § 1118.  
188 § 1184.   
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 The duties under § 1106(a)(1) include the duties of a trustee under paragraphs (2), (5), 

(7), (8), (9), (10), (11) and (12) of § 704(a).189  These provisions include duties: to be 

accountable for all property received; to examine and object to proofs of claim if a purpose 

would be served; to furnish information concerning the estate and its administration as requested 

by a party in interest, unless the court orders otherwise; to file reports; to make a report and file a 

final account of the administration of the estate with the court and the U.S. Trustee; to provide 

required notices with regard to domestic support obligations; to perform any obligations as the 

administrator of an employee benefit plan; and to use reasonable and best efforts to transfer 

patients from a health care business that is being closed.  

 Other § 1106(a) duties applicable to the sub V debtor under §1184 are the duties under § 

1106(a)(5) through (a)(8): to file a plan;190 to file tax returns for any year for which the debtor 

has not filed a tax return; to file postconfirmation reports as are necessary or as the court orders; 

and to provide required notices with regard to any domestic support obligations. 191 

 Subchapter V does not expressly impose on a sub V debtor the duties to communicate 

and cooperate with the sub V trustee and to negotiate with creditors in an effort to obtain 

consensual confirmation, but at least one court has noted the debtor’s failure to do so, despite 

189 § 1106(a)(1). 
190 The duty under § 1106(a)(5), applicable to the sub V debtor under § 1184, is to “as soon as practicable, file a plan 
under section 1121 of this title, file a report of why the trustee will not file a plan, or recommend conversion of the 
case to a case under chapter 7, 12, or 13 of this title or dismissal of the case.” 
 The § 1106(a)(5) language is somewhat problematical in a sub V case.  First, § 1121 (dealing with who 
may file a plan) does not apply in a sub V case because only the debtor may file a plan.  Second, the statutory 
deadline of 90 days for the debtor to file a plan, § 1189(b), is inconsistent with the “as soon as practicable” direction 
in § 1106(a)(5).  § 1106(a)(5).     
 Nevertheless, the clear import of the statutory scheme is that the sub V debtor has a duty to file a plan. 
191 § 1106(a)(5-8).  
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encouragement from the court, in connection with dismissal of the case and denial of 

confirmation.192 

C.  Removal of Debtor in Possession 
 
 Section 1185(a) provides for removal of a debtor in possession, for cause, on request of a 

party in interest and after notice and hearing.193  “Cause” includes “fraud, dishonesty, 

incompetence, or gross mismanagement of the affairs of the debtor, either before or after the date 

of commencement of the case.”  This language is identical to § 1104(a),194 which governs 

appointment of a trustee in a traditional chapter 11 case, and to § 1204(a), which provides for 

removal of the debtor in possession in a chapter 12 case.  Although § 1185(a) does not list the 

debtor’s bad faith as a ground for removal of the debtor from possession, the specified grounds 

are not exhaustive, and a court may consider it.195  An incurable conflict of interest between the 

debtor’s principal and the estate – such as the possibility of claims against the principal or 

affiliates – may also establish cause.196 

192 In re U.S.A. Parts Supply, Cadillac U.S.A. Oldsmobile U.S.A. Limited Partnership, 2021 WL 1679062 at *2 n. 4, 
*5 (Bankr. N.D. W. Va. 2021).  The court concluded its Memorandum Opinion dismissing the debtor’s case, in 
which it also determined that the debtor’s plan was not feasible, as follows, id. at * 5: 

The Debtor had ample opportunities as it meandered through this case to negotiate with interested parties 
and propose a confirmable plan of reorganization. Specifically, the court encouraged the Debtor to engage 
with the Subchapter V Trustee and negotiate with the Creditors. By all accounts, however, the Debtor 
lacked motivation in those regards while evading certain of its responsibilities to the bankruptcy estate. 
Cause undoubtedly exists to dismiss this case, and the Debtor has been in bankruptcy for over a year 
without putting forth a feasible, confirmable plan. The court will therefore enter a separate order dismissing 
the Debtor's case. 

193 § 1181(a).  Sections 1104 and 1105, which deal with appointment of a trustee and termination of the trustee’s 
appointment, are inapplicable in a sub V case. 
 Section 1104 also permits appointment of a trustee if it is “in the interests of creditors, any equity security 
holders, and other interests of the estate.”  § 1185(a) does not include this reason as “cause” for removing a debtor in 
possession. 
 Section 1104 also permits the appointment of an examiner.  Subchapter V has no provision for appointment 
of an examiner. As Section IV(B)(1) notes, the court may authorize a trustee to investigate for cause shown under 
§ 1183(b)(2). 
194 Section 1104 does not apply in a sub V case.  § 1181(a). 
195 In re Young, 2021 WL 1191621 at * 6-7 (Bankr. D. N.M. 2021).  
196 In re No Rust Rebar, Inc., 2022 WL 1639322 at * 8  (Bankr. S.D. Fla. 2022).  
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A court may, after notice and a hearing, remove a debtor from possession sua sponte.197 

 In In re Neosho Concrete Products Co., 2021 WL 1821444 at * 8 (Bankr. W.D. Mo. 

2021), the court found guidance for the standards a court should consider in determining whether 

to remove a sub V debtor from possession under § 1185(a) in case law construing the provisions 

of § 1104(a) for appointment of a trustee in a traditional chapter 11 case.198   

 Applying rulings in § 1104(a) cases, the court concluded that it had discretion to 

determine whether “cause” exists to remove a sub V debtor in possession.  The court determined 

that the party seeking removal of the sub V debtor bears the burden of establishing cause by a 

preponderance of the evidence.  The court noted, “Because removal of a debtor in possession is 

an “extraordinary remedy,’ the movant’s burden is high.”  Id. at *8.199  

 The court adopted a “flexible” approach to determining whether cause exists for removal 

of a sub V debtor from possession and identified the following factors that a court may consider, 

among others:  (1) the materiality of any misconduct; (2)  the debtor’s evenhandedness or lack 

thereof in dealing with insiders and affiliated entities in relation to other creditors; (3) the 

existence of prepetition avoidable transfers; (4) whether any conflicts of interest on the part of 

 In situations in which potential disputes between the estate and insiders exist, the debtor should consider 
ways to avoid losing possession through effective management of the conflict.  This includes transparency and full 
and accurate disclosure of information relating to potential claims.  If creditors, the subchapter V trustee, or the U.S. 
Trustee raise substantial issues about the potential claims, the debtor should consider asking the court, pursuant to 
§ 1183(b)(5), to expand the subchapter V trustee’s duties to include duties under § 1106(b)(3) and (4) to investigate 
the potential claims and to file a report of the investigation.   
 If a dispute over claims against insiders cannot be resolved consensually, a potential solution is to provide 
in the plan for the subchapter V trustee, or perhaps a creditor, to prosecute potential claims for the benefit of 
creditors.  Although the provisions of subchapter V do not contemplate that the subchapter V trustee prosecute 
claims of the estate, such an approach seems possible under the procedure developed in traditional chapter 11 cases 
under which the court authorizes the committee of unsecured creditors or a creditor to pursue claims against insiders 
through “derivative standing.” 
197 In re Pittner, 2022 WL 348188 (Bankr. E.D. Mass. 2022). 
198 Accord, see In re No Rust Rebar, Inc., 2022 WL 1639322 at * 8 n. 48  (Bankr. S.D. Fla. 2022). 
199 The court cited Keeley and Grabanski Land Partnership v. Keeley (In re Keeley and Grabanski Land 
Partnership), 455 B.R. 153, 162 (B.A.P. 8th Cir. 2011) (construing §  1104).   
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the debtor are interfering with its ability to fulfill its fiduciary duties; and (5) whether any self-

dealing or squandering of estate assets had occurred.  Id. at 8.200 

 The court concluded that cause did not exist to remove the debtor from possession 

because its principal had “competently managed the estate and adapted to challenges as it 

encountered them,” had agreed to reimburse the estate for the value of preferential transfers he 

had received, had retained separate counsel, and had prioritized the interests of the debtor above 

his own. Id. at 9.201 

 Removal of a debtor from possession may be an alternative to dismissal or conversion of 

a subchapter V case for cause under § 1112(b)(1).202  In In re Pittner, 2022 WL 348188 (Bankr. 

E.D. Mass. 2022), the debtor, who was in his fifth bankruptcy case and had been in bankruptcy 

for ten years, failed to comply with an order of the court that the debtor either file a motion to 

retain a real estate broker or a motion under § 363(b) to sell two parcels of real estate.  After 

concluding that the violation of the order constituted cause to convert or dismiss under 

§ 1112(a)(4)(E) and that the debtor had not invoked the exception in § 1112(b)(2) to the 

200 The court cited Keeley and Grabanski Land Partnership v. Keeley (In re Keeley and Grabanski Land 
Partnership), 455 B.R. 153, 162 (B.A.P. 8th Cir. 2011) (construing §  1104).   
201 The court also denied a motion to convert the case to chapter 7.   
202 Section 1112(b)(1) requires dismissal or conversion to chapter 7 of a chapter 11 case for “cause,” unless the court 
determines that the appointment of a trustee or an examiner under § 1104 is in the best interests of the estate.   
 Section 1112(b)(2) states an exception if the court “finds and specifically identifies unusual circumstances 
establishing that converting or dismissing the case is not in the best interests of creditors and the estate” and the 
debtor or another party in interests establishes a reasonable likelihood of confirmation of a plan and that (1) the 
grounds for converting or dismissing the case do not include substantial or continuing loss to or diminution of the 
estate and the absence of a reasonable likelihood of rehabilitation; (2) a reasonable justification exists for the act or 
omission;  and (3) the act or omission will be cured within a reasonable period of time fixed by the court. 
 Because § 1104 does not apply in a subchapter V case, § 1181(a), some courts have stated that § 1112(b)(1) 
permits no alternative other than conversion or dismissal if cause exists, unless the exception in § 1112(b)(2) 
applies.  E.g., In re Ozcelebi, 2022 WL 990283 at * 9 (Bankr. S.D. Tex. 2022); In re MCM Natural Stone, Inc., 
2022 WL 1074065 at * 4 (Bankr. W.D. N.Y. 2022).  These courts did not consider removal of the debtor from 
possession as an alternative.  
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requirement of  conversion or dismissal for cause, the court considered whether dismissal or 

conversion was in the best interest of creditors and the estate.  Id. at *3.203 

 The court reasoned that dismissal would likely provide no recovery for unsecured 

creditors and that dismissal would bring no resolution to the disputes between the debtor and 

secured creditors based on the “long, contentious history” between them.  It would result, the 

court predicted, in the filing of a sixth case.  Id. at *3.  The court agreed with the subchapter V 

trustee that conversion would result in abandonment of the debtor’s principal assets and “would 

likely end no differently than a dismissal.”  Id. 

 The court noted that § 1112(b)(1) requires conversion or dismissal for cause “unless the 

court determines that the appointment under section 1104(a) of a trustee or an examiner is in the 

best interests of creditors and the estate.”  Although § 1104(a) does not apply in a subchapter V 

case,204 the court continued, subchapter V contains “its own parallel provision in § 1185(a)’s 

authorization for the court to remove a debtor in possession for cause, with a resulting increase 

under § 1183(b)(5) in the powers of the subchapter V trustee.”  Id. at *3.   

 The court reasoned, id. at *4: 

Removal of a debtor from possession is simply a lesser form of the conversion option.  It 

is precisely that in every motion to convert or dismiss under § 1112(b)(1), where the 

Court is obligated to ask in every instance where cause is shown whether the appointment 

of a chapter 11 trustee might better serve the interests of creditors and the estate. 

 The court ruled that the debtor’s deliberate refusal to obey the court’s order was cause for 

removal of the debtor from possession under § 1185(a) and that removal, with the resulting 

203 Not surprisingly, the court rejected the debtor’s contention that “moving forward on a purchase and sale 
agreement outside of the Court-established deadlines would be a better option” as an appropriate response to the 
failure to comply with the order.  2022 WL 348188 at *2.   
204 § 1181(a). 
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increase in the subchapter V trustee’s powers and duties under § 1183(b)(5), was in the best 

interests of creditors and the estate and better served those interests than either conversion or 

dismissal.  Id.  

 From a debtor’s standpoint, the removal remedy may be more advantageous than 

conversion or dismissal.  The debtor retains the exclusive right to file a plan and has the right to 

seek reinstatement of possession under § 1185(b).  A debtor thus has at least the opportunity of 

“repenting” from the conduct that led to the debtor’s ouster and cooperating with the subchapter 

V trustee and creditors to achieve a result that benefits everyone more than conversion, 

dismissal, or liquidation of assets in the subchapter V case. 

 Section 1185(a) also provides for removal of the debtor in possession “for failure to 

perform the obligations of the debtor” under a confirmed plan, as Sections V(C) and XII(B) 

discuss.   Sections 1104(a) and 1204(a) do not contain this ground for removal of a debtor in 

possession in traditional chapter 11 cases and in chapter 12 cases.205   

 Section 1185(b) permits the court to reinstate the debtor in possession on request of a 

party in interest and after notice and a hearing.206  Section 1202(b) contains identical language in 

chapter 12 cases, and § 1105 similarly permits the court to terminate the appointment of a 

chapter 11 trustee and restore the debtor to possession and management of the estate and 

operation of the debtor’s business. 

 Like §§ 1104(a) and 1204(a), §1185(a) states that the court shall remove the debtor in 

possession if a specified ground exists.207  A potential issue is whether removal of the debtor for 

failure to perform under a confirmed plan is mandatory if the failure is not material or if the 

205 § 1185(a).   
206 § 1185(b).  
207 § 1185(a).   
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debtor has cured or can cure defaults.  If a debtor establishes that reinstatement is appropriate at 

the same time that removal is sought, a court might find sufficient reason not to remove the 

debtor. 

 If the court removes the debtor in possession, the trustee is authorized to operate the 

business of the debtor208 and has other duties that Section IV(B)(3) discusses.  

 The removal of a sub V debtor from possession has one significant legal difference from 

appointment of a trustee in a traditional chapter 11 case.   

 In a traditional case, § 1121(c)(1) provides that appointment of a trustee terminates the 

debtor’s exclusivity period to file a plan under § 1121(b) and permits the trustee to file a plan.  

One of the duties of a trustee in a chapter 11 case under § 1106(a)(5) is to file a plan, to file a 

report of why the trustee will not file a plan, or to recommend conversion or dismissal of the 

case.   

 In a subchapter V case, however, § 1121 does not apply, §1181(a), and the debtor thus 

remains the only party who can file a plan under §1189(a).  Moreover, the duties of a sub V 

trustee upon removal of the debtor in possession do not include the duty to file a plan or report or 

to recommend conversion or dismissal.  §1183(b)(5) 

 When a sub V trustee after removal of the debtor’s possession thinks that confirmation of 

a reorganization plan is possible, therefore, the trustee will have to convince the debtor to file a 

satisfactory plan or to amend the petition to eliminate the sub V election so that the case becomes 

a traditional chapter 11 case in which the trustee may file a plan. 

 Unless the debtor files a plan that the court confirms or amends the election, or unless the 

court reinstates the debtor’s possession, the case must conclude through either dismissal or 

208 § 1183(b)(5). 
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conversion.  One possibility is for the trustee to liquidate the debtor’s assets and then seek their 

distribution through conversion to chapter 7 or a structured dismissal of the case.209 

 In re Young, 2021 WL 1191621 at *7 (Bankr. D. N.M. 2021), suggested such an 

alternative.  There, the court removed the debtor from possession due to gross mismanagement, 

bad faith, and dishonesty instead of converting the case on those grounds.  The court reasoned 

that, because the sub V trustee was familiar with the case and might be able to liquidate the 

estate’s assets and make distributions to creditors for a lower fee than a chapter 7 trustee would 

charge, removal of the debtor in possession was a better option than conversion.  Id. at 7.  The 

court reserved for a later day the possibility that eventual conversion to chapter 7 might be 

necessary. 

 An eventual consequence of removal of the debtor from possession may be the court’s 

revocation of the subchapter V election so that the case proceeds as a traditional chapter 11 case, 

with the appointment of a trustee to administer it.  In In re National Small Business Alliance, 

2022 WL 2347699 (Bankr. D.C. 2022), the court had spent over a year following its removal 

from possession trying to confirm a plan.  After the court denied the debtor’s fifth attempt, the 

court revoked the debtor’s subchapter V election so that the case could proceed as a traditional 

209 A so-called “structured dismissal” involves payment of allowed administrative expenses and distributions on 
allowed claims, followed by dismissal of the case.  See generally, Czyzewski v. Jevic Holding Corp., 137 S.Ct. 973 
(2017).  The Supreme Court observed in Jevic Holding Corp., id. at 979: 
 

[T]he [Bankruptcy] Code permits the bankruptcy court, “for cause,” to alter a Chapter 11 dismissal's 
ordinary restorative consequences. § 349(b). A dismissal that does so (or which has other special conditions 
attached) is often referred to as a “structured dismissal,” defined by the American Bankruptcy Institute as a 
 

“hybrid dismissal and confirmation order ... that ... typically dismisses the case while, among other 
things, approving certain distributions to creditors, granting certain third-party releases, enjoining 
certain conduct by creditors, and not necessarily vacating orders or unwinding transactions 
undertaken during the case.” American Bankruptcy Institute Commission To Study the Reform of 
Chapter 11, 2012–2014 Final Report and Recommendations 270 (2014). 

 
Although the Code does not expressly mention structured dismissals, they “appear to be increasingly 
common.” Ibid., n. 973. 

383 of 1123



chapter 11 case and directed the appointment of a chapter 11 trustee.  The court granted this 

relief based on its determination that neither conversion to chapter 7 nor dismissal of the case for 

inability to confirm a plan was in the best interest of creditors and the estate.  

 Although subchapter V does not expressly permit revocation of the election, the court 

concluded that “the ability to revoke a Subchapter V election is consistent with the Bankruptcy 

Code [and] the Congressional goals of ensuring that Subchapter V cases provide a quicker 

reorganization process” and that the revocation option “provides the ability to continue to 

attempt to reorganize under the rigors and requirements of standard chapter 11.”  Id. at *3.  The 

court noted that § 105(a) authorized the revocation because it was “consistent with the right of a 

debtor to convert the case to another chapter under § 1112(a).”  Id. 

 The court concluded that revocation of the subchapter V election, although not expressly 

authorized, is permissible “in appropriate situations and based upon a totality of the 

circumstances.”  Id. at 3.  

 Revocation of the election is arguably inconsistent with the right of the debtor to control 

its own destiny under the provisions of subchapter V that permit only the debtor to make the 

subchapter V election and to file a plan.  Nevertheless, the result from the debtor’s standpoint is 

no different from conversion to chapter 7, in which the debtor also loses control over its assets 

and operation of its business.       

 When the debtor is removed from possession, a question arises whether the debtor’s 

attorney (or any other professional employed by the debtor) is entitled to compensation for 

services rendered to the debtor after the removal. 

 The Supreme Court in Lamie v. United States Trustee, 540 U.S. 526, 124 S. Ct. 1023 

(2004), ruled that an attorney for a former chapter 11 debtor in possession who provides services 
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after conversion to chapter 7 is not entitled to compensation under § 330(a) for postconversion 

services because § 330(a) does not authorize compensation for a debtor’s attorney.  The same 

principle applies when a trustee is appointed in a chapter 11 case, thus removing the debtor as 

debtor in possession. 

 Subchapter V does not address this issue.  If the Lamie ruling precludes compensation of 

a sub V debtor’s attorney after removal and the debtor cannot find an attorney to provide counsel 

without compensation, the debtor will not have a realistic chance of obtaining reinstatement or 

filing a plan and may not be able to participate effectively in the case.  

VI.  Administrative and Procedural Features of Subchapter V 

 Subchapter V includes several features designed to facilitate the efficient and economical 

administration of the case and the prompt confirmation of a plan.  This Part discusses: the 

elimination of the committee of unsecured creditors (Section VI(A)) and the § 1125(b) disclosure 

statement (Section VI(B)), unless the court orders otherwise; the mandatory status conference 

(Section VI(C)); the 90-day deadline for the debtor to file a plan (Section VI(D)), unless the 

court extends it (Section VI(J)); elimination of U.S. Trustee fees (Section VI(E)); and the 

modification of the disinterestedness requirement applicable to the retention of professionals by 

the debtor under § 327(a) (Section VI(F)).  

 This Part also discusses: procedures relating to a creditor’s § 1111(b) election (Section 

VI(G)); voting on the plan and confirmation procedures (Section VI(H)); the filing of claims and 

the fixing of a bar date for the filing of proofs of claim (Section VI(I)); and the debtor’s 

performance of postpetition obligations as lessee under an unexpired lease under § 365(d).  

(Section VI(K)). 
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A.  Elimination of Committee of Unsecured Creditors  

 SBRA amended § 1102(a)(3) to provide that a committee of unsecured creditors will not 

be appointed in the case of a small business debtor unless the court for cause orders otherwise.210  

Prior to the amendment, § 1102(a)(3) provided for the U.S. Trustee to appoint a committee in a 

small business case unless the court, for cause, ordered that a committee not be appointed.   

 The same rule applies in a subchapter V case.  The provisions of § 1102,211 which require 

the appointment of a committee of unsecured creditors and permit the appointment of other 

committees, and of § 1103, which states the powers and duties of committees, do not apply in a 

sub V case unless the court orders otherwise.  §1181(b).   

 Although SBRA eliminates the appointment of a committee of unsecured creditors in 

both sub V and non-sub V small business cases unless the court orders otherwise, the Interim 

Rules did not change the requirement of Bankruptcy Rule 1007(d) that a debtor in a voluntary 

chapter 11 case file a list of its 20 largest unsecured creditors, excluding insiders.   

 The requirement of the list serves two purposes. First, an objection to the debtor’s 

designation of itself as a small business debtor or to its election of subchapter V212 must be 

served on the creditors on the Rule 1007(d) list under Interim Rule 1020(c).  Second, if the court 

directs the appointment of a committee, the list provides the information that the U.S. Trustee 

needs to identify the largest unsecured creditors for purposes of selecting committee members 

from the holders of the largest claims willing to serve under § 1102(b)(1). 

210 SBRA § 4(a)(11).  
211 The provisions are paragraphs (1), (2), and (4) of § 1102(a) and § 1102(b). 
212 See Section III(A).   

386 of 1123



B.  Elimination of Requirement of Disclosure Statement 

 Section 1125 regulates postpetition solicitation of acceptances or rejections of a plan.  It 

requires that creditors receive “adequate information”213 about the debtor and the plan before 

solicitation occurs in the form of a written disclosure statement that the court approves.214  The 

court must hold a hearing on approval of the disclosure statement after at least 28 days’ notice 

before solicitation of votes on the plan may occur.215 

 In a small business case, § 1125(f)(3) permits the court to conditionally approve a 

disclosure statement, subject to objection after notice and hearing,216 so that solicitation may 

occur without prior notice and hearing on the disclosure statement.217  The hearing on approval 

of the disclosure statement may be combined with the hearing on confirmation.218 In addition, 

the court in a small business case may determine that the plan itself provides adequate 

information and that a separate disclosure statement is not necessary,219 and may approve a 

disclosure statement submitted on a standard form approved by the court or on Official Form 

B425B.220 

 In a sub V case, § 1125 is inapplicable unless the court orders otherwise.221  Thus, the 

debtor need not file a disclosure statement in connection with its plan unless the court requires it.  

If the court orders that § 1125 apply, the provisions of § 1125(f) apply.     

213 Section 1125(a)(1) defines “adequate information” as information that would enable “a hypothetical investor of 
the relevant class to make an informed judgment about the plan.”  § 1125(a)(1). 
214 § 1125(b). 
215 FED. R. BANKR. P. 3017(a). 
216 § 1125(f)(3)(A).  
217 § 1125(f)(3)(B).    
218 § 1125(f)(3)(C).     
219 § 1125(f)(1). 
220 § 1125(f)(2). 
221 § 1181(b).   
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 A sub V debtor’s plan must contain certain information that a disclosure statement 

typically contains, including: (1) a brief history of the business operations of the debtor; (2) a 

liquidation analysis; and (3) projections with respect to the ability of the debtor to make 

payments under the proposed plan of reorganization.  §1181(a)(1).   

 Subchapter V does not require that the plan contain “adequate information,” and it does 

not provide for prior judicial review of the required information before solicitation of 

acceptances of the plan.  Nevertheless, confirmation of a sub V plan requires that a plan comply 

with the applicable provisions of § 1129(a),222 among which are the requirements that a plan223 

and its proponent224 comply with applicable provisions of chapter 11 and that the plan be 

proposed in good faith.225  These provisions provide the basis for a court to consider whether a 

debtor’s plan contains the information that § 1181(a) requires.  Material or intentional errors or 

omissions could provide a basis for denial of confirmation.226 

C.  Required Status Conference and Debtor Report  

 Section 105(d) permits, but does not require, the court to convene a status conference in a 

case under any chapter, on its own motion or on request of a party in interest.227  Section 105(d) 

does not apply in a sub V case.228  Instead, §1188(a) makes a status conference mandatory and 

requires the court to hold it not later than 60 days after the entry of the order for relief in the 

case.229  The court may extend the time for holding the status conference if the need for an 

222 § 1191(a), (b).  See Section VIII(A). 
223 § 1129(a)(1). 
224 § 1129(a)(2). 
225 § 1129(a)(3).    
226 See generally Ralph Brubaker, The Small Business Reorganization Act of 2019, 39 Bankruptcy Law Letter, no. 
10, Oct. 2019, at 10. 
227 § 105(d). 
228 § 1181(a). 
229 Section VI(J) discusses the date of the order for relief in a subchapter V case converted from another chapter. 
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extension is “attributable to circumstances for which the debtor should not justly be held 

accountable.”230  Section VI(J) discusses extension of the deadline.  The statutory purpose of the 

status conference is “to further the expeditious and economical resolution” of the case. 

 Not later than 14 days prior to the status conference, the debtor must file, and serve on 

the trustee and all parties in interest, a report that “details the efforts the debtor has undertaken 

and will undertake to attain a consensual plan of reorganization.”231  The trustee has the duty to 

appear and be heard at the status conference.232 

 Subchapter V does not specify any consequences if the status conference does not timely 

occur or if the debtor fails to file a report.  Courts have noted that the deadline for the status 

conference is a deadline for the court, not the debtor, and that a debtor is not in default until the 

status conference has been set and the debtor fails to file the report at least 14 days before that 

date.233   

 A debtor’s unexcused failure to file the report timely or to attend the status conference 

could be cause for dismissal or conversion of the case under § 1112(b) or denial of confirmation.  

“Cause” for dismissal includes unexcused failure to satisfy timely any filing or reporting 

requirement under the Bankruptcy Code, § 1112(b)(4)(F), and the failure to comply with an 

order of the court, § 1112(b)(4)(E).  Confirmation of a subchapter V plan requires compliance by 

the proponent with applicable provisions of the Bankruptcy Code.  § 1129(a)(2).  Section VI(D) 

considers these issues further in the context of a debtor’s failure to file a plan within the 90-day 

deadline of §1189(a). 

230 § 1188(b). 
231 § 1188(c). 
232 New§ 1183(b)(3). 
233 In re Tibbens, 2021 WL 1087260 at * 8 (Bankr. M.D. N.C. 2021); In re Wetter, 620 B.R. 243, 252 (Bankr. W.D. 
Va. 2020).   
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 Neither subchapter V nor the Interim Rules specify how the court schedules the status 

conference, the agenda for the status conference, or the contents of the debtor’s report.  The 

practitioner must consult local rules, orders, and procedures to determine how the bankruptcy 

judge will address these matters and the judge’s expectations about the report and the status 

conference.234 

 Some courts include the time for the status conference in the Notice of Chapter 11 

Bankruptcy Case that the clerk sends at the outset of the case.  Others schedule it in a separate 

notice, or include it in a scheduling order, that the clerk or debtor’s counsel mails to parties in 

interest.   

 §1188(a) states only that the purpose of the status conference is “to further the 

expeditious and economical resolution” of the subchapter V case, and §1188(c) requires only that 

the report detail “the efforts the debtor has undertaken and will undertake to attain a consensual 

plan of reorganization.”  While some courts are scheduling the status conference without further 

direction, others have provided more specific instructions. 

 For example, a scheduling order for the status conference may remind counsel that senior 

management must attend the conference, that the report will be covered, and that the debtor 

should be prepared to discuss any anticipated complications in the case (such as adversary 

proceedings, discovery, or valuation disputes), the timing of the confirmation hearing and related 

procedures and deadlines, and monthly operating reports.   

 A scheduling order may also outline specific items to be included in the report, which 

may include one or more of the following:  (1)  the efforts the debtor has undertaken or will 

234 For example, the New Jersey bankruptcy court has promulgated a mandatory form for the debtor’s report, 
http://www.njb.uscourts.gov/forms/all-forms/mandatory_forms.  Bankruptcy courts in the District of Maryland, 
https://www.mdb.uscourts.gov/content/local-bankruptcy-forms, and in the Central District of California, 
http://www.njb.uscourts.gov/forms/all-forms/mandatory_forms, have published suggested forms.   
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undertake to obtain a consensual plan of reorganization, as §1188(c) requires; (2) the goals of the 

reorganization plan; (3) any complications the debtor anticipates in promptly proposing and 

confirming a plan, including any need for discovery, valuation, motion practice, claim 

adjudication, or adversary proceeding litigation; (4) a description of the nature of the debtor’s 

business or occupation, the primary place of business, the number of locations from which it 

operates, and the number of employees or independent contractors it utilizes in its normal 

business operations;  and the goals of the reorganization plan; (5) any motions the debtor 

contemplates filing or expects to file before confirmation; (6) any objections to any claims or 

interests the debtor expects to file before confirmation and any potential need to estimate claims 

for voting purposes; (7) the estimated time by which the debtor expects to file its plan; 

(8) whether the debtor is current on all required tax returns; (9) other matters or issues that the 

debtor expects the court will need to address before confirmation or that could have an effect on 

the efficient administration of the case.  

 Regardless of whether the court specifies its requirements with regard to the debtor’s 

report or sets an agenda for the scheduling conference, counsel for the parties should anticipate 

that the court will be interested in any of these matters that the case involves and that debtor’s 

counsel must ultimately address in connection with plan confirmation.   Creditors may use the 

status conference as an opportunity to obtain information about the financial affairs of the debtor 

and to articulate their views and concerns about the debtor’s operations, prospects for a feasible 

plan, and other matters.235   

235 See Christopher G. Bradley, The New Small Business Bankruptcy Game:  Strategies for Creditors Under the 
Small Business Reorganization Act, 28 AMER. BANKR. INST. L. REV. 251, 256, 272-72, 281 (2020). 
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D.  Time for Filing of Plan 

 Only the debtor may file a plan.236  The debtor has a duty to do so.237  

The deadline for the sub V debtor to file the plan is 90 days after the order for relief.238  

The court may extend the deadline if the need for extension is attributable to circumstances for 

which the debtor should not justly be held accountable,239 the same standard that governs 

extension of the 90-day deadline to file a chapter 12 plan under § 1221.240 Section 1193(a) 

permits preconfirmation modification of a plan.241  Section VI(J) discusses extension of the 

deadline. 

Section 1121(e) requires that a debtor in a small business case file a plan within 300 days 

of the filing date,242 and § 1129(e) requires that confirmation occur within 45 days of the filing 

of the plan.243  These requirements do not apply in a subchapter V case. 244  They continue to 

apply in the case of a small business debtor who does not elect subchapter V.   

The schedule for the filing of the plan in a sub V case thus differs from the schedule in a 

non-sub V small business case in two ways.  First, a sub V debtor must file a plan much more 

promptly than a non-sub V debtor – 90 days instead of 300.245  Second, the sub V debtor faces 

no deadline for obtaining confirmation after the filing of the plan.   

236 § 1189(a). 
237 See supra note 190. 
238 § 1189(b).  Section VI(J) discusses the date of the order for relief in a subchapter V case converted from another 
chapter. 
239 Id.   
240 The court in In re Trepetin, 617 B.R. 841, 848-49 (Bankr. D. Md. 2020), found guidance for determining whether 
to extend the deadline in a chapter 12 case that addressed the issue under § 1221, In re Gullicksrud, 2016 WL 
5496569, at *2 (Bankr. W.D. Wis. 2016).   
241 § 1193(a). 
242 § 1121(e). 
243 § 1129(e). 
244 § 1181(a). 
245 Because of the short time to file a plan, counsel for a sub V debtor should promptly request the court to issue a 
bar order establishing a deadline for the filing of proofs of claim if the court by local rule or general order has not 
fixed a deadline for filing proofs of claim in sub V cases. 
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 Subchapter V does not provide any consequences when a debtor does not timely file a 

plan.  Under other provisions of chapter 11, however, a debtor’s failure to comply with a plan 

deadline subjects the debtor to the risks of dismissal of the case, its conversion to chapter 7, or 

denial of confirmation of a plan. 

 As in all chapter 11 cases, a debtor’s failure to file a plan within the time the Bankruptcy 

Code requires (or the court orders) is cause for conversion or dismissal under § 1112(b)(4)(J).  

When cause exists, § 1112(b)(1) states that the court, on request of a party in interest, shall 

dismiss or convert a chapter 11 case for cause, whichever is in the best interests of creditors and 

the estate, unless the court determines that the appointment of a trustee or examiner under § 1104 

is in the best interests of the estate.  Because § 1104 does not apply in a subchapter V case,246 

§ 1112(b)(1) requires the court to convert or dismiss the case if the debtor does not timely file a 

plan upon request of the sub V trustee, a creditor, or other party in interest.247 

 Section 1112(b)(2), however, provides an exception to this requirement.  It prohibits 

dismissal or conversion if: (1) the court “finds and specifically identifies unusual circumstances” 

establishing that conversion or dismissal is not in the best interests of creditors; and (2) the 

debtor (or other party in interest) satisfies two other requirements, unless the ground for 

conversion or dismissal is (1) substantial or (2) continuing loss to or diminution of the estate and 

the absence of a reasonable likelihood of rehabilitation.   

 The first requirement for application of the exception is a reasonable likelihood that a 

plan will be confirmed within a reasonable time.  § 1112(b)(4)(A).  The second is that a 

246 § 1181(a).   
247 E.g., In re Online King LLC, 628 B.R. 340, 348 (Bankr. E.D.N.Y. 2021); In re Seven Stars on the Hudson Corp., 
618 B.R. 333, 343 (Bankr. S.D. Fla. 2020); see In re Majestic Gardens Condominium C Association, Inc., 2022 WL 
789447 at * 2 (Bankr. S.D. Fla. 2022) (Failure to file plan within deadline generally requires dismissal, but court 
allows debtor’s request to amend petition to remove subchapter V election instead of dismissing case). 
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reasonable justification for the act or omission constituting cause exist and that it be fixed within 

a reasonable time fixed by the court.  § 1112(b)(4)(B). 

 Under these provisions, a debtor can overcome a motion for dismissal or conversion 

based on failure to timely file a plan by establishing (1) that conversion or dismissal is not in the 

best interest of creditors; (2) a reasonable justification for missing the deadline; (3) an ability to 

cure the omission (preferably by pointing to a plan already filed or a well-founded motion for an 

extension of the time to do so); and (4) the likelihood of confirmation of a plan within a 

reasonable time.248   

 Confirmation of a subchapter plan requires compliance with §§ 1129(a)(1) and (a)(2).249  

Paragraph (a)(1) requires that the plan comply with the applicable provisions of the Bankruptcy 

Code, and paragraph (a)(2) requires that the proponent of the plan comply with the applicable 

provisions of the Bankruptcy Code.   

 In In re Seven Stars on the Hudson Corp., 618 B.R. 333, 343-44 (Bankr. S.D. Fla. 2020), 

the court concluded that the failure to comply with the § 1189(a) deadline for the filing of a plan 

would preclude confirmation of a plan under §§ 1129(a)(1) and (2).  The debtor had elected 

application of subchapter V in a case filed before subchapter V’s effective date, and the plan 

deadline had already expired.  After the court refused to extend the deadline based on the 

determination that the election to proceed under subchapter V in these circumstances was within 

the debtor’s control, the court dismissed the case because the debtor could not possibly confirm a 

plan in view of the default.250  

248 Dismissal is not necessarily fatal for the debtor.  Upon dismissal, the debtor can file another subchapter V case.  
The provisions of 11 U.S.C. § 362(n) that make the automatic stay inapplicable in a case pending within the 
previous two years apply only in a “small business case.” 
249 § 1191(a) (confirmation of a consensual plan); § 1191(b) (cramdown confirmation).  See Section VIII(A). 
250 Other courts have concluded that the court may extend the deadline for filing a plan (and for the status 
conference) in these circumstances.  See Part XIII.   
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 The court in In re Tibbens, 2021 WL 1087260 at *6 (Bankr. M.D.N.C. 2021), reached a 

contrary conclusion: “Although the failure to timely file a plan constitutes cause for dismissal 

under § 1112(b)(4)(J), nothing in the Bankruptcy Code suggests that this failure alone is fatal to 

confirmation.”   

 The Tibbens court noted that the provisions of § 1112(b)(2) that prohibit dismissal or 

conversion under the circumstances just discussed apply, among other things, when the debtor 

can establish the likelihood of confirmation.  Because Congress permitted a debtor to avoid 

conversion or dismissal by establishing an ability to confirm a plan, the court reasoned, a failure 

to comply with plan-filing deadlines does not prevent confirmation.  Tibbens, 2021 WL 1087260 

at *6.  The court also concluded that legislative history and cases interpreting §§ 1129(a)(1) and 

(2) focused on contents of the plan and compliance with disclosure and solicitation requirements, 

not matters such as failure to comply with a deadline.  Id. at 7.251 

 The Tibbens court permitted a debtor to convert a chapter 13 case, filed after enactment 

of subchapter V but before its effective date, to chapter 11 after the plan-filing deadline had 

expired but declined to extend the deadline because delays the debtor caused in the chapter 13 

case and failures to comply with directives of the court were within the debtor’s control and were 

circumstances for which the debtor justly should be held accountable.  The issue of dismissal or 

conversion of the case was not before the court, and the court did not address it. 

251 The Tibbens court cited Kane v. Johns-Manville Corp., 843 F.2d 636 (2d Cir. 1988) (§ 1129(a)(1)); In re Multiut 
Corp., 449 B.R. 323 (Bankr. N.D. Ill. 2011) (§ 1129(a)(1)); In re Cypresswood Land Partners, I, 409 B.R. 396, 423-
24 (Bankr. S.D. Tex. 2009) (§ 1129(a)(2)) (“Bankruptcy courts limit their inquiry under § 1129(a)(2) to ensuring 
that the plan proponent has complied with the solicitation and disclosure requirements of § 1125.”); and 7 COLLIER 
ON BANKRUPTCY ¶ 1129.02[1] (§ 1129(a)(1)) (“[T]he courts have recognized that the complexity of plan 
confirmation permits notions of ‘harmless error,’ so that technical noncompliance with a provision that does not 
significantly affect creditor rights will not block confirmation.”). 
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E.  No U.S. Trustee Fees 

 28 U.S.C. § 1930(a)(6)(A) requires the quarterly payment of U.S. Trustee fees in chapter 

11 cases based on disbursements in the case.  SBRA amended this subparagraph to except cases 

under subchapter V from this requirement.252 

F.  Modification of Disinterestedness Requirement for Debtor’s Professionals 

 Section 327(a) permits employment of professionals by a debtor in possession in a 

chapter 11 case only if, among other things, the professional is a “disinterested person.”  A 

person who holds a claim against the debtor is not a disinterested person under the term’s 

definition in § 101(14)(A).253  A disinterested person cannot not have an interest “materially 

adverse to the interest of the estate.”254   

 These provisions disqualify an attorney or other professional to whom the debtor owes 

money at the time of filing because the professional is a creditor.  Moreover, because payment of 

amounts owed to the professional prior to filing would in most instances be a voidable 

preference under § 547 and result in the professional having a material adverse interest to the 

estate in a preference action, the debtor’s professionals must either waive any unpaid fees or 

forego representation of the debtor.   

 New§ 1195 addresses this issue in part.  It provides that a person is not disqualified from 

employment under § 327(a) solely because the professional holds a prepetition claim of less than 

$ 10,000.255 

252 SBRA § 4(b)(3). 
253 § 327(a). 
254 § 101(14)(C). 
255 § 1195. 
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 Depending on what the debtor’s plan will propose to pay to unsecured creditors, the 

economic impact of the new provision may be limited.  An important practical implication is that 

debtor’s counsel will no longer have to explain to accountants and other professionals who are 

not familiar with bankruptcy practice that they must waive their fees to provide services to the 

debtor in the case – something that may be contrary to their standard practice of declining to 

provide services if the client fails to pay fees in a timely manner.     

G.  Time For Secured Creditor to Make § 1111(b) Election  
 
 Section 1111(b) permits a secured creditor to make an election under certain 

circumstances for allowance or disallowance of its claim the same as if it had recourse against 

the debtor on account of such claim, whether or not it has recourse.256  If the election is made, 

the claim is allowed as secured to the extent it is allowed.  The election may be made at any time 

prior to the conclusion of the hearing on the disclosure statement.257  Alternatively, if the 

disclosure statement is conditionally approved under Bankruptcy Rule 3017.1 and a final hearing 

on the disclosure statement is not held, the election must be made within the date fixed for 

objections to the disclosure statement under Bankruptcy Rule 3017.1(a)(2) or another date fixed 

by the court.258   

 Interim Rule 3017 takes account of the fact that subchapter V does not contain a 

requirement for a disclosure statement unless the court orders otherwise.   It provides that, in a 

subchapter V case, the § 1111(b) election may be made not later than a date the court may fix.259 

256 § 1111(b).  For a discussion of strategic considerations for creditors regarding the § 1111(b) election, see 
Christopher G. Bradley, The New Small Business Bankruptcy Game:  Strategies for Creditors Under the Small 
Business Reorganization Act, 28 AMER. BANKR. INST. L. REV. 25, 275-76 (2020).  Section VIII(E) discusses the 
operation and effect of the § 1111(b) election and how courts have applied it in subchapter V cases. 
257 FED. R. BANKR. P. 3014. 
258 FED. R. BANKR. P. 3017.1. 
259 INTERIM RULE  3017.  
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 Courts have taken varied approaches to scheduling the date for the § 1111(b) election.  

Many do not address it unless a party requests it.  Others fix the date by reference to the date the 

plan is filed (such as 14 or 30 days after the plan’s filing) in a scheduling or other order or notice.  

When the court on its own does not set a date and a party anticipates that a creditor will make the 

election, the party should request that the court establish a deadline. 

If the court does not establish a deadline for making the § 1111(b) election, a creditor 

may nevertheless decide to make the election in response to the filing of the debtor’s plan.  In In 

re VP Williams Trans, LLC, 2020 WL 5806507 (Bankr. S.D.N.Y. 2020), the court overruled the 

debtor’s objection to the § 1111(b) election in this situation.   

 The court rejected the debtor’s argument that the creditor had to file the election before 

the filing of the plan, concluding that Bankruptcy Rule 3014 provides for the court to set the 

deadline.  Because no one had asked the court to set a deadline, the court permitted the election, 

noting that the creditor had filed it before any actions to solicit votes or any steps in 

contemplation of confirmation had occurred. The court also rejected the debtor’s arguments that 

the creditor had waived its right to make the election by filing a proof of claim that did not 

invoke § 1111(b).  Id. at 6.  

H.  Times For Voting on Plan, Determination of Record Date for Holders of Equity 
Securities, Hearing on Confirmation, Transmission of Plan, and Related Notices  
 
 Bankruptcy Rule 3017:  (1) requires the court to fix the time for holders of claims or 

interests to vote to accept or reject a plan on or before approval of the disclosure statement; 

(2) provides that the record date for creditors and holders of equity securities is the date that the 

order approving the disclosure statement is entered or another date fixed by the court; (3) permits 

the court to set the date for the hearing on confirmation in connection with approval of the 

disclosure statement; and (4) requires that, upon approval of the disclosure statement, the court 
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must fix the date for transmission of the plan, notice of the time for filing acceptances or 

rejections, and notice of the hearing on confirmation.260   

 New Interim Rule 3017.2 provides for the court to establish all these times in a 

subchapter V case in which the disclosure statement requirements of § 1125 do not apply.261 

I.  Filing of Proof of Claim; Bar Date   
 
 Bankruptcy Rule 3003 governs the filing of proofs of claim or interest in a chapter 11 

case.  The Interim Rules made no change in its provisions.   

 Rule 3003 does not establish a deadline for filing a proof of claim in any chapter 11 case.  

Instead, Rule 3003(c) provides that the court “shall fix and may extend the time within which 

proofs of claim or interest may be filed.” 

 Many courts have adopted procedures for fixing the bar date for the filing of proofs of 

claim at the outset of a sub V case.  Some include the bar date in the Notice of Chapter 11 

Bankruptcy Case that the clerk sends.  Others establish the deadline in a separate document, such 

as a scheduling order or other notice.  Lawyers representing creditors in subchapter V cases who 

are accustomed to the usual practice in chapter 11 cases – the issuance of a separate bar date 

order – must check local practice to make sure that they know the deadline.  

 Some courts have set the bar date as 70 days after the filing of the petition.  This is the 

same time that Bankruptcy Rule 3002(c) establishes in chapter 12 and 13 cases.  Others have set 

the date as 90 days after the § 341(a) meeting of creditors.   

 An advantage of fixing the bar date as 70 days after the filing date is that it expires before 

the deadline under §1189(b) for the debtor to file a plan, which is 90 days after the order for 

260 FED. R. BANKR. P. 3017.1. 
261 INTERIM RULE  3017.2. 
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relief.  If a debtor must know with certainty what the claims in the case are before it can file its 

plan, the debtor will need to ask the court to extend the time until the bar date has expired.  The 

debtor will have to establish that the need for the extension is “attributable to circumstances for 

which the debtor should not justly be held accountable” under §1189(b).    

 The court cannot shorten the time for a governmental unit to file a proof of claim, which 

is 180 days after the order for relief under § 502(b)(9).  Although it would be helpful for tax 

claims to be filed before the debtor files a plan, this should rarely be an obstacle.  Most taxes are 

self-assessed by the debtor upon filing a return.  If the debtor does not know its tax liability, it is 

unlikely that the taxing authority does either.  A debtor might not be able to accurately calculate 

the exact amount of interest and penalties, but it should know the principal amount.262  

 In In re Wildwood Villages, LLC, 2021 WL 1784408 (Bankr. M.D. Fla. 2021), plaintiffs 

in a state court class action sought to file a proof of claim on behalf of the class under Rule 7023 

of the Federal Rules of Civil Procedure in the sub V case.  The court explained that most courts 

conclude that class proofs of claim are permissible and that the determination of whether to 

allow and certify a class claim is within the court’s discretion.  Id. at *2 & n. 8 (collecting cases).  

The court rejected the debtor’s argument that class claims should not be permitted in subchapter 

V cases because it would circumvent Congress’ intent that creditors’ committees should not exist 

in them.  Instead, the court addressed the issue under the traditional analysis of the exercise of 

the court’s discretion.  Id. at *4.   

262 But see In re Baker, 625 B.R. 27, 37 (Bankr. S.D. Tex. 2020) (The court noted that the expiration of the time for 
governmental claims is important because the amount of the claims will affect the drafting of the plan and 
consideration of its feasibility; this supported granting the debtor an extension of time to file the plan until the bar 
date had passed.). 
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 Under those principles, the court declined to allow a class claim.  Id. at *4-7.  The court 

directed the debtor to send a proof of claim form to all of the class members identified in the 

motion for allowance of a class claim, with notice of the bar date.  Id. at *7.  

 The court in In re Major Model Management, Inc., 2022 WL 2203143 (Bankr. S.D.N.Y. 

2022), also declined to permit the filing of a class proof of claim based on its analysis of factors 

that apply in traditional chapter 11 cases.   

J.  Extension of deadlines for status conference and debtor report and for filing of 
plan 
 
 Section 1188 requires a status conference within 60 days after entry of the order for relief 

and the filing by the debtor of a report that details the efforts the debtor has undertaken and will 

undertake to attain a consensual plan of reorganization at least 14 days before the status 

conference.  Section 1189(b) requires the debtor to file a plan within 90 days after the order for 

relief.   

 Both provisions state that the times run from the date of the order for relief “under this 

chapter.”  Under this language, if a debtor in a chapter 7 or 13 case seeks to convert the case to 

chapter 11 and elect sub V status, it is arguable that the time periods begin on the date of 

conversion. 

 Section 348(a), however, provides that conversion of a case from one chapter to another 

“does not effect a change in the date of the . . . order for relief.”  Courts have therefore ruled that 

the deadlines are measured from the date of the order for relief in the original case.263  Part XIII 

considers extensions of the deadlines in the context of the availability of subchapter V in cases 

pending before enactment of subchapter V. 

263 In re Tibbens, 2021 WL 1087260 at * 8 (Bankr. M.D. N.C. 2021); In re Trepetin, 617 B.R. 841, 844 (Bankr. D. 
Md. 2020).   
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 The court may extend the deadlines if the need for an extension is “attributable to 

circumstances for which the debtor should not justly be held accountable.”  §§ 1188(b), 1189(b).  

Courts have noted that the requirement for an extension is more stringent that the “for cause” 

standard of Bankruptcy Rule 9006(b), which governs extensions generally, and § 1121(d)(1), 

which permits extension of the exclusivity period for the debtor to file and obtain confirmation 

of a plan in a traditional chapter 11 case.264    

 Sections 1188(b) and 1189(b) use the same language to provide for extension of their 

deadlines as § 1221, which governs extension of the 90-day period for the debtor to file a plan in 

a chapter 12 case.  Courts have, therefore, looked to chapter 12 cases applying § 1221 for 

guidance in interpreting the identical language in subchapter V.265   

 The court in In re Trepetin, 617 B.R. 841 (Bankr. D. Md. 2020), noted that courts and 

commentators had interpreted § 1221 to permit an extension if the debtor “clearly demonstrates 

that the debtor’s inability to file a plan is due to circumstances beyond the debtor’s control.”266  

The court reasoned that it was appropriate to apply a similar standard to requests for extensions 

under §§ 1188(b) and 1189(b).  Id. at 848-49.  Other courts have done the same.267 

264 E.g., In re Online King, LLC, 349 B.R. 340, 349 (Bankr. E.D.N.Y. 2021); In re Northwest Child Development 
Centers, Inc., 2020 WL 8813586 at * 2 (Bankr. M.D.N.C. 2020); In re Seven Stars on the Hudson Corp., 618 B.R. 
333, 344 (Bankr. S.D. Fla. 2020).   
265 E.g., In re Tibbens, 2021 WL 1087260 (Bankr. M.D.N.C. 2021);  In re Baker, 625 B.R. 27, 33 (Bankr. S.D. Tex. 
2020); In re Northwest Child Development Centers, Inc., 2020 WL 8813586 at * 2 (Bankr. M.D.N.C. 2020); In re 
Seven Stars on the Hudson Corp., 618 B.R. 333, 344 (Bankr. S.D. Fla. 2020); In re Trepetin, 617 B.R. 841, 847-48 
(Bankr. D. Md. 2020). 
266 In re Trepetin, 617 B.R. 841, 848 (Bankr. D. Md. 2020) (quotations and punctuation omitted), quoting In re 
Gullicksrud, 2016 WL 5496569, at *2 (Bankr. W.D. Wis. 2016) (quoting 7 COLLIER ON BANKRUPTCY 
¶  221.012[2]), and also citing In re Marek, 2012 WL 2153648, at *8 (Bankr. D. Idaho 2012), and In re Raylyn AG, 
Inc., 72 B.R. 523, 524 (Bankr. S.D. Iowa 1987). 
267 E.g., In re Tibbens, 2021 WL 1087260 (Bankr. M.D.N.C. 2021);  In re Baker, 625 B.R. 27, 33 (Bankr. S.D. Tex. 
2020); In re Northwest Child Development Centers, Inc., 2020 WL 8813586 at * 2 (Bankr. M.D.N.C. 2020); In re 
Seven Stars on the Hudson Corp., 618 B.R. 333, 344 (Bankr. S.D. Fla. 2020). 

402 of 1123



 Courts have taken different approaches to the determination of whether circumstances are 

“beyond the debtor’s control.”  The Trepetin court formulated the inquiry as whether the debtor 

is “fairly responsible” for the inability to comply with the deadline.268  In In re Seven Stars on 

the Hudson Corp., 618 B.R. 333, 345 (Bankr. S.D. Fla. 2020), however, the court concluded that 

the language asks whether the need for an extension is due to circumstances beyond the debtor’s 

control, not whether the debtor was responsible for the inability to meet the deadlines.   

 Trepetin and Seven Stars involved a debtor’s request to proceed under subchapter V in a 

case pending prior to its enactment when the deadlines had already expired.  The Trepetin court 

concluded that the deadlines could be extended because the debtor was not responsible for the 

inability to meet the deadlines that had not previously existed.  The Seven Stars court concluded 

that the circumstances were entirely within the debtor’s control and that no external factors 

beyond the debtor’s control contributed to the inability to meet the deadlines. 

 In In re Tibbens, 2021 WL 1087260 (Bankr. M.D.N.C. 2021), a chapter 13 debtor, in a 

case filed after enactment of subchapter V but a month before its effective date, sought to 

convert it to chapter 11 and proceed under subchapter V five months after the effective date.  The 

court concluded that an extension of the already expired deadline for filing a plan was not 

justified under either the Trepetin or Seven Stars approach because of numerous delays in the 

chapter 13 case that were within the debtor’s control and for which the debtor should justly be 

held accountable. Id. at *9. 

 In re Keffer, 2021 WL 1523167 (Bankr. S.D. W.Va. 2021), also considered a chapter 13 

debtor’s request to convert to chapter 11 and elect sub V after the deadlines for the status 

conference and the filing of a plan had expired.  The need for chapter 11 relief arose, the court 

268 Accord, In re Wetter, 620 B.R. 243 (Bankr. W.D. Va. 2020). 
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explained, after the Internal Revenue Service filed a proof of claim for substantially more than 

the debtor anticipated, increasing his liabilities above the chapter 13 debt limit and making the 

debtor ineligible for chapter 13.269 

 The propriety of conversion, the court explained, turned on whether to extend the 

deadlines.  Without an extension, the debtor’s chapter 11 case would be subject to dismissal or 

conversion to chapter 7 for cause for failure to file a plan timely.  Id. at *9.   

 The Keffer court concluded that Trepetin provided a superior approach to the extension 

issue and rejected the Seven Stars view.  Id. at *9.  Because the debtor had proceeded 

appropriately in the chapter 13 case, and because the debtor was not aware of the large amount of 

his tax liability until the IRS filed its proof of claim and therefore did not know that chapter 13 

would be unavailable, the court ruled that the debtor was not justly accountable for the 

circumstances necessitating an extension of the deadlines.  Id. at *9.  The court directed that the 

deadlines run from the date of its order.  Id at *10.       

 The court in In re Baker, 625 B.R. 27 (Bankr. S.D. Tex. 2020), identified four factors to 

consider in determining whether to extend the deadline for the filing of a plan:  (1) whether the 

circumstances raised by the debtor were within the debtor’s control; (2) whether the debtor had 

made progress in drafting a plan; (3) whether the deficiencies preventing that draft from being 

filed were reasonably related to the identified circumstances; and (4) whether any party-in-

interest had moved to dismiss or convert the case or otherwise objected to a deadline extension in 

any way. 

269 The court did not address whether chapter 13 eligibility should be determined as of the petition date based on the 
debtor’s schedules, which showed that he was eligible.  See W. Homer Drake, Jr., Paul W. Bonapfel, & Adam M. 
Goodman, CHAPTER 13 PRACTICE AND PROCEDURE §§ 12:8. 
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 Regardless of the standard for extending the deadlines, the debtor must describe the 

circumstances beyond its control and explain why they preclude the timely filing of a plan.  For 

example, although circumstances such as the Covid-19 pandemic, inclement weather, and the 

Jewish holidays may constitute acceptable reasons for an extension, they do not warrant an 

extension when the debtor does not demonstrate how they affected the debtor’s ability to meet 

the deadline.270  Circumstances such as the amount of work required to negotiate and propose a 

plan and competing demands on the debtors – common to any bankruptcy case – are insufficient 

to justify an extension.271  Similarly, an error in calendaring the deadline for filing a plan may 

not provide a basis for an extension.272 

 The need to resolve disputes concerning the debtor’s interests in property before filing a 

plan may justify extending the deadline,273 but not if the debtor has failed to show that the 

dispute could not have been resolved prior to the deadline, what progress the debtor has made 

proposing a plan, and that its resolution is essential to the plan, even in the absence of any 

objection to the extension.274 

270 In re Online King, LLC, 629 B.R. 340, 351-52 (Bankr. E.D. Tex. 2021) (pandemic and Jewish holidays); In re 
Northwest Child Development Centers, Inc., 2020 WL 8813586 at *2 (Bankr. M.D. N.C. 2020) (pandemic and 
inclement weather preventing inspection of business premises for appraisal).  
271 In re Online King, LLC, 629 B.R. 340, 351 (Bankr. E.D. Tex. 2021). 
272 In re Majestic Gardens Condominium Association, Inc., 2022 WL 789447 (Bankr. S.D. Fla. 2022).  The court 
declined to extend the deadline even though the debtor’s lawyer filed the plan three days after expiration of the 
deadline.  The court noted that the standard for extension of the plan filing deadline is more stringent than the 
“excusable neglect” standard of Bankruptcy Rule 9006(b)(1) for extending a deadline after its expiration.   
 The court allowed the debtor to amend the petition to remove the subchapter V election instead of 
dismissing the case.  It is unclear what dismissal would accomplish in this situation:  the debtor could simply re-file 
another case and promptly file the plan in the new one. 
273 In re HBL SNF, LLC, 635 B.R. 725 (Bankr. S.D.N.Y. 2022).  The court granted an extension of 60 days rather 
than 90 as the debtor requested.  The court reasoned that the 60-day extension would extend the deadline beyond the 
date of a scheduled hearing on a motion for summary judgment in an adversary proceeding regarding the debtor’s 
lease of its facility and that the court at that time could assess the status of the case and rule on a further extension 
request, if necessary.  The court observed that its “wait and see” approach is “sometimes used by bankruptcy courts 
when confronted with contested requests for an extension of a debtor’s exclusivity period under Section 1121(d) in a 
traditional Chapter 11 case.”  Id.  at 731.  
274 In re Excellence 2000, Inc., 2022 WL 163400 (Bankr. S.D. Tex. 2022). 
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 The court may grant an extension even if the deadline has expired at the time the debtor 

requests it.275  Nevertheless, the better practice is for the debtor to file a motion for an extension 

in time to permit the court to schedule a hearing on it before the deadline terminates because the 

failure to timely file a plan constitutes “cause” for dismissal or conversion of the case under 

§ 1112(b)(4)(J).276 

 Because subchapter V does not contain a deadline for confirmation of a plan and §1193 

permits preconfirmation modification of a plan at any time, a debtor may consider the timely 

filing of a “placeholder” plan with the expectation of a later modification instead of seeking an 

extension.277   

 The court in In re Baker, 625 B.R. 27, 38 (Bankr. S.D. Tex. 2020), criticized the strategy 

as “a waste of time and resources for all parties-in-interest” that “does not represent Congress’s 

intent” in enacting subchapter V. . . .  The intentionally expedited nature of subchapter V cases 

dictates an abbreviated deadline under § 1189 that is not intended to be manipulated by 

placeholder plans.”   

 Stating that “filing a placeholder plan merely to satisfy the statutory plan deadline serves 

no justiciable purpose, contributes to increased costs, and subverts the intent underlying 

subchapter V, the Baker court announced, id. at 38: 

275 E.g., In re Excellence 2000, Inc., 2022 WL 163400 (Bankr. S.D. Tex. 2022); In re Tibbens, 2021 WL 1087260 at 
* 8 (Bankr. M.D.N.C. 2021); In re Online King LLC, 629 B.R. 340, 350-351 (Bankr. E.D.N.Y. 2021); 8 COLLIER 
ON BANKRUPTCY ¶ 1189.03.  
276 In re Online King LLC, 629 B.R. 340, 350-51 (Bankr. E.D.N.Y. 2021); 8 COLLIER ON BANKRUPTCY ¶ 1189.03.  
See Section VI(D). 
277 In In re Baker, 625 B.R. 27, 37 (Bankr. S.D. Tex. 2020), the court described a “placeholder plan” as “a skeletal 
document filed to satisfy a filing deadline, with the intent to file a completed, substantive document later.” 
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[T]his Court disfavors placeholder plans and expects debtors to file substantive, 

confirmable plans unless situations arise such that an extension is warranted because of 

circumstances for which the debtor should not justly be held accountable. 

K.  Debtor’s postpetition performance of obligations under lease of nonresidential 
real property – § 365(d) 
 
 Section 365(d)(3) requires the timely performance of all obligations of a debtor that is the 

lessee under an unexpired lease of nonresidential real property, unless the court for cause extends 

the time for performance.  SBRA did not change § 365(d)(3), but the Consolidated 

Appropriations Act, 2021 (the “CAA”) enacted a temporary amendment that permits the court to 

extend the time for performance in subchapter V cases that was effective until December 26, 

2022.278 

 Pre-CAA § 365(d)(3), which remains in effect, redesignated as § 365(d)(3)(A),279 permits 

the court to extend the time for performance of postpetition obligations arising within 60 days 

after the order for relief, but not beyond such 60-day period.   

 The CAA temporarily added subparagraph (B) to § 365(d)(3) to permit an extension of 

the time for performance in a subchapter V case if the debtor “is experiencing or has experienced 

a material financial hardship due, directly or indirectly, to the coronavirus disease 2019 

(COVID-19) pandemic.”280  Subparagraph (B) permitted extension of the time for performance 

278 Consolidated Appropriations Act, 2021 (the “CAA”), Pub. L. No. 116-260, Title X, § 1001(f), 134 Stat.1182, 
3219 (December 27, 2020).  The CAA also temporarily amended § 365(d)(4).  Pre-CAA § 365(d)(4) provided that, 
if assumption of a lease of nonresidential real property under which the debtor is the lessee did not occur by the 
earlier of confirmation of a plan or 120 days after the order for relief, the lease was deemed rejected and the trustee 
(or debtor in possession) must surrender the property to the lessor.  The court for cause could extend the time by 90 
days, for a maximum time of 210 days.  The CAA extended the 120-day period to 210 days and permits extension to 
a maximum of 300 days.  CAA § 1010(f)(1)(B).  The extended period sunsets two years after enactment of CAA, or 
December 26, 2022.  CAA § 1001(f)(2)(A)(ii).   
279 CAA § 1001(f)(1)(A)(i). 
280 CAA § 1001(f)(1)(A)(iii).   
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to the earlier of 60 days after the order for relief or the date of assumption or rejection of the 

lease.281  In addition, subparagraph (B) permitted the court to extend the time for an additional 

60 days if the debtor is continuing to experience a material financial hardship due to the COVID-

19 pandemic. 

 CAA also temporarily added subparagraph (C) to § 365(d)(3).  It provided that, if the 

court extended the time for performance of an obligation under subparagraph (B), the obligation 

would be treated “as an administrative expense described in section 507(a)(2) for the purpose of 

section 1191(e).”282  Section VII(C) considers this provision in its discussion of §1191(e), which 

permits deferral of administrative expenses under a cramdown plan.  

 The amended provisions expire on December 26, 2022.283  They continue to apply, 

however, in any subchapter V case filed before the sunset date.284 

 It is unclear whether a sub V debtor who has not experienced financial hardship due to 

COVID-19 could seek relief under subparagraph (A).  Although subparagraph (B) arguably 

states the rule for all sub V cases, its apparent purpose is to relax the rule in a subchapter V case 

for a debtor whose problems arise from the COVID-19 pandemic.  A sub V debtor who cannot 

establish that it has experienced Covid-related financial distress, therefore, should be able to 

proceed under subparagraph (A).   

281 This provision in subparagraph (B) differs from subparagraph (A) (the pre-CAA rule in § 365(d)(3)).  
Subparagraph (A) permits extension of the time for performance for 60 days without regard to whether the lease is 
assumed or rejected.  Subparagraph (B) does not permit extension of time beyond the date of assumption or 
rejection.  Arguably, the purpose of subparagraph (B) is to relax the rules for postpetition performance in a 
subchapter V case so that a sub V debtor could still seek an extension of time for 60 days to perform postpetition 
obligations notwithstanding the earlier rejection of a lease.   
282 CAA § 101(f)(1)(A)((iii). 
283 CAA § 101(f)(2)(A)(i).   
284 CAA § 101(f)(2)(B).   
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VII.  Contents of Subchapter V Plan 

 The requirements for the contents of a sub V plan are contained in §§ 1122 and 1123285 

(with two exceptions) and in §1190.  An important provision is that §1190(3) permits 

modification of a claim secured only by a security interest in real property that is the principal 

residence of the debtor if the loan arises from new value provided to the debtor’s business.286   

 Section 1122 states rules for classification of claims in a chapter 11 plan, and § 1123 

states what provisions a plan must and may have.  Two provisions in § 1123 – (a)(8) and (c) – 

are not applicable in sub V cases.287  A subchapter V plan must comply with the other 

requirements of §§ 1122 and 1123. 

 Official Form 425A, which is a permissible, but not required, form for a chapter 11 plan, 

has been modified and may be used in a subchapter V case.  Courts may adopt local forms for 

subchapter V plans288 or make the use of Official Form 425A mandatory and provide guidance 

on its preparation.289 

A.  Inapplicability of §§ 1123(a)(8) and 1123(c) 

 Section 1123(a)(8) requires the plan for an individual debtor to provide for payment to 

creditors of all or such portion of earnings from postpetition services or other future income as is 

necessary for the execution of the plan.290  Section 1123(c) prohibits a plan filed by an entity 

285 A plan may include a provision for settlement of a dispute with a creditor over the avoidance of its lien.  E.g., 
Kopleman & Kopleman, LLP v O’Grady (In re O’Grady), 2022 WL 1058379 at *6 (D. N.J. 2022). 
286 § 1190(3). 
287 § 1181(a). 
288 E.g., Debtor’s Chapter 11, Subchapter V Plan (D. Md.) (suggested), available at 
https://www.mdb.uscourts.gov/content/local-bankruptcy-forms; Chapter 11 Subchapter V Small Business Debtor’s 
Plan of Reorganization [or Liquidation] (D. New Jersey) (mandatory), available at 
http://www.njb.uscourts.gov/forms/all-forms/mandatory_forms; Plan of Reorganization (W.D. Wisconsin) 
(suggested), available at https://www.wiwb.uscourts.gov/forms.  
289 E.g., SBRA Plan Instructions, available at http://www.canb.uscourts.gov/forms/district. The full text of a 
somewhat elaborate subchapter V plan is attached to the confirmation order in In re Abri Health Services, LLC, 
2021 WL 5095489 at * 11 (Bankr. N.D. Tex. 2021).   
290 § 1123(a)(8). 
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other than the debtor from providing for the use, sale, or lease of exempt property, unless the 

debtor consents.291  

  SBRA replaced § 1123(a)(8) with a disposable income provision applicable to all 

debtors in §1190, which contains additional provisions for the content of a plan.  Section 1123(c) 

is superfluous in a subchapter V case because only the debtor can propose a plan.292 

B.  Requirements of §1190 for Contents of Subchapter V Plan; Modification of 
Residential Mortgage 
 
 Section 1190 contains three provisions governing the content of a sub V plan.   

 First, §1190(1)293 requires information that would otherwise be included in a disclosure 

statement.  The plan must include: (1) a brief history of the operations of the debtor; (2) a 

liquidation analysis; and (3) projections regarding the ability of the debtor to make payments 

under the proposed plan.   

 Second, §1190(2) requires the plan to provide for the submission of “all or such portion 

of the future earnings or other future income of the debtor to the supervision and control of the 

trustee as is necessary for the execution of the plan.”  In an individual case, this provision 

replaces the similar rule in the inapplicable § 1123(a)(8).   In non-individual cases, it imposes a 

new requirement.   

 Because a plan ordinarily must provide for payment of creditors from the debtor’s 

income, the requirement for the submission to the trustee of income as necessary for the 

execution of the plan states nothing more than a feasibility requirement.      

291 § 1123(c). 
292  § 1189(a). 
293 No apparent reason exists for using numbers for the subsections of this section instead of the customary lower-
case letters.  

410 of 1123



 Section 1190(2) raises interpretive issues regarding the requirement that future income be 

submitted to the “supervision and control” of the trustee. 

 If a consensual plan is confirmed under §1191(a), §1194 does not contemplate that the 

trustee make the payments.  Moreover, §1183(c)(1) provides for termination of the trustee’s 

service upon substantial consummation of a consensual plan under §1191(a).  Under 

§ 1101(2)(C), “substantial consummation” occurs upon (among other things294) “commencement 

of distribution under the plan.”  An issue is whether a consensual plan must provide for 

submission of future income to the trustee’s supervision and control when the trustee’s service 

will terminate once the first plan payment is made.295 

 The third content provision in §1190(3) changes the rule of § 1123(b)(5) that a plan may 

not modify the rights of a claim secured only by a security interest in real property that is the 

debtor’s principal residence.296  The same antimodification rule applies in chapter 13 cases under 

§ 1322(b)(2).297   

 Section 1190(3) permits modification of such a claim if the two circumstances specified 

in subparagraphs (A) and (B) exist.  The requirement of subparagraph (A) is that the new value 

received in connection with the granting of the security interest was “not used primarily to 

294 Substantial consummation also requires transfer of all or substantially all of the property proposed by the plan to 
be transferred, § 1101(2)(A) (2018), and assumption by the debtor or by the successor to the debtor of the business 
or of the management of all or substantially all of the property dealt with by the plan, § 1101(2)(B).  Section 
VIII(C)(1) discusses substantial consummation in the context of postconfirmation modification of a consensual plan. 
295 See Section IX(A). 
296 E.g., Mechanics Bank v. Gewalt (In re Gewalt), 2022 WL 305271 (B.A.P. 9th Cir. 2022).  The court held that a 
subchapter V liquidation plan providing for payment of the mortgage from the sale of the debtor’s principal 
residence within two years, without a provision for current mortgage payments, violated § 1123(b)(5) because it 
impermissibly modified the mortgage lender’s rights under the Supreme Court’s interpretation of 11 U.S.C. § 
1322(b)(2) in Nobleman v. American Savings Bank. 508 U.S. 324, 329, 113 S.Ct. 2106, 124 L.Ed.2d 228 (1993).  
The court noted that it had reached the same result in a chapter 13 case.  Philadelphia Life Ins. Co. v. Proudfoot (In 
re Proudfoot), 144 B.R. 876, 877-78 (B.A.P. 9th Cir. 1992).  The exception in in § 1190(3) was not relevant in the 
case.  Gewalt at *4 n. 7. 
297 For a discussion of the antimodification provision in chapter 13 cases, see W. Homer Drake, Jr., Paul W. 
Bonapfel, & Adam M. Goodman, Chapter 13 Practice and Procedure §§ 5:39-5:42. 

411 of 1123



acquire the real property.”  Subparagraph (B) requires that the new value have been “used 

primarily in connection with the small business of the debtor.”298  (Query whether an individual 

whose debts exceed the limits for qualification as a “small business debtor” under § 101(51D)(A) 

but who qualifies for subchapter V under the temporary $ 7.5 million debt limit under the 

CARES Act meets the requirement in (B) for use of loan proceeds for the debtor’s “small 

business.”) 

 Courts have considered whether the prohibition on modification of a residential mortgage 

applies when the property in which the debtor resides has nonresidential characteristics or uses, 

usually in chapter 13 cases.299  For example, the property may be a multi-family dwelling that 

does or can generate rental income or a farm.  The debtor may use it for business purposes, or it 

may include additional tracts or acreage beyond a residential lot.   

 The issue in such cases is whether the claim is secured by property other than the debtor’s 

residence.  Some courts have ruled that antimodification protection extends to a mortgage 

secured by any real property that the debtor uses, at least in part, as a residence.  Other courts, 

however, have concluded that the debtor’s use of real property as a residence does not alone 

mean that the debt is secured only by the debtor’s principal residence, and that a mortgage on 

property the debtor uses as a residence is subject to modification if the property has sufficient 

nonresidential characteristics or uses.300 

298 § 1190(3).  For a discussion of strategies for lenders to consider to preclude application of the subchapter V 
exception to the anti-modification rule, see Christopher G. Bradley, The New Small Business Bankruptcy Game:  
Strategies for Creditors Under the Small Business Reorganization Act, 28 AMER. BANKR. INST. L. REV. 251, 282-83 
(2020).  Professor Bradley suggests lenders might require more than half of the loan proceeds to be used for 
personal expenses or that, in the case of a proposed loan secured by a second mortgage, the lender instead pay off 
the first mortgage and refinance that amount so that most of the loan is not for the business.  Id.  
299 See W. Homer Drake, Jr., Paul W. Bonapfel, & Adam M. Goodman, CHAPTER 13 PRACTICE AND PROCEDURE 
§ 5:42. 
300 Id.   
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 The court in In re Ventura301 concluded that application of §1190(3) requires a different 

analysis.  There, an individual operated a bread and breakfast business in her residence through a 

limited liability company she owned.  In her chapter 11 case filed prior to SBRA’s enactment, 

the court had ruled that she could not modify the mortgage on the property, applying the cases 

holding that a debtor may not modify a mortgage on property in which she resides even if she 

uses it for other purposes.   

 After SBRA’s effective date, the debtor amended her petition to elect application of 

subchapter V.  In addition to permitting her to proceed under subchapter V,302 the court 

addressed the lender’s contention that she could not invoke § 1190(3) because the proceeds from 

the mortgage had been used to acquire the property.303  

 The Ventura court concluded that § 1190(3) specifically permits the modification of a 

residential mortgage if the conditions of subparagraphs (A) and (B) exist.  The questions, 

therefore, were whether the mortgage proceeds were “not used primarily to acquire the real 

property” (§1190(3)(A)) and were “used primarily in connection with the small business of the 

debtor” (§11903(3)(B)).304  

 The court focused on two terms in subparagraph (A).  “Primarily,” the court said, means 

“for the most part,” “of first importance,” or “principally,” rather than “substantial.”  The phrase 

“real property,” the court continued, refers back to the real property that is the debtor’s 

residence.305 

301 In re Ventura, 615 B.R. 1 (Bankr. E.D.N.Y. 2020), rev’d on other grounds sub nom. Gregory Funding v. Ventura 
(In re Ventura), 638 B.R. 499 (Bankr. E.D. N.Y. 2022).   
302 Id. at 7-14.  Part XIII discusses the court’s ruling on the availability of subchapter V in the case.   
303 The lender also argued that § 1190(3) could not be applied to a transaction arising prior to its effective date. Part 
XIII discusses the court’s ruling rejecting this contention.   
304 In re Ventura, 615 B.R. 1, 23 (Bankr. E.D.N.Y. 2020), rev’d on other grounds sub nom. Gregory Funding v. 
Ventura (In re Ventura), 638 B.R. 499 (Bankr. E.D. N.Y. 2022).    
305 Id. at 24. 
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 Based on these definitions, the court phrased the question of subparagraph (A)’s 

application in the case before it as “whether the Mortgage proceeds were used primarily to 

purchase the Debtor’s Residence.”306  The inquiry thus differs from the issue under § 1123(b)(5) 

(and § 1322(b)(2) in chapter 13 cases) that, under the court’s prior ruling, prohibited 

modification of the mortgage because the debtor resided in the property, regardless of its other 

uses.  §1190(3), the court explained, “asks the court to determine whether the primary purpose of 

the mortgage was to acquire the debtor’s residence.”307  

 Subparagraph (B), the court stated, required it to determine “whether the mortgage 

proceeds were used primarily in connection with the debtor’s business.” 

 The Ventura court concluded that subparagraphs (A) and (B) directed it “to conduct a 

qualitative analysis to determine whether the principal purpose of the debt was not to provide the 

debtor with a place to live, and whether the mortgage proceeds were primarily for the benefit of 

the debtor’s business activities.”308 

 The court proposed five factors to consider in this analysis:  “(1)  Were the mortgage 

proceeds used primarily to further the debtor’s business interests; (2) Is the property an integral 

part of the debtor’s business; (3) The degree to which the specific property is necessary to run 

the business; (4) Do customers need to enter the property to utilize the business; and (5) Does the 

business utilize employees and other businesses in the area to run its operations.”309 

 The court found that the debtor bought the property to operate it as a bed and breakfast, 

that its primary purpose was the offering of rooms for nightly fees, that the debtor’s LLC 

provided additional services to guests for additional fees, and that the mortgage proceeds were 

306 Id. 
307 Id.  
308 Id. 
309 Id. at 25. 
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used to purchase the building that houses the business.  The court ruled that the evidence was 

sufficient to hold a full evidentiary hearing to determine whether the debtor could use § 1190(3) 

to modify the mortgage.310  

 A business debtor may grant a security interest in a principal residence as additional 

collateral without receiving new value, perhaps in connection with a workout involving 

forbearance or restructuring of the debt.  A potential issue is whether the §1190(3) exception to 

the antimodification rule applies in this situation when the debtor receives no additional loan 

proceeds.   

C.  Payment of Administrative Expenses Under the Plan 
 
 If the court confirms a plan under the cramdown provisions of §1191(b), §1191(e) 

permits the plan to provide for the payment through the plan of claims specified in §§ 507(a)(2) 

and (3), notwithstanding the confirmation requirement in § 1129(a)(9) that such claims be paid in 

full on the plan’s effective date.311  Section 507(a)(2) includes administrative expense claims 

allowable under § 503(b), and § 507(a)(3) gives priority to involuntary gap claims allowable 

under § 502(f).   

 Administrative expenses include claims under § 503(b)(2) for fees and expenses of the 

trustee and of professionals employed by the debtor and the trustee under § 330(a) and claims 

under § 503(b)(9) for goods received by the debtor in the ordinary course of business within 20 

days before the filing of the petition.312 

310 Id. 
311 § 1191(e). 
312 The permission to pay these priority claims “through the plan” without requiring payment in full raises questions 
of whether a plan may provide for less than full payment and whether interest is required. Presumably, 
Congressional intent is to change the timing requirement for payment of the claims and not to permit partial 
payment.  See Ralph Brubaker, The Small Business Reorganization Act of 2019, 39 Bankruptcy Law Letter, no. 10, 
Oct. 2019, at 15-16. 
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In In re Seven Stars on the Hudson Corp., 618 B.R. 333, 347 n. 82 (Bankr. S.D. Fla. 

2020), the court observed that a sub V plan cannot provide for the deferred payment of 

postpetition rent obligations under a lease of nonresidential real property.   

 The Seven Stars court agreed that § 1191(e) permits deferred payment of administrative 

expense claims allowed under § 503(b).  It concluded, however, that § 365(d)(3), not § 503(b), 

governs postpetition rent obligations.  The court ruled, “As such, even though new Section 

1191(e) permits certain administrative expense claims to be paid out over the term of a plan, this 

provision undoubtedly does not apply to administrative rent.”  Id.  Even if the court permitted the 

debtor to proceed under subchapter V in its case that began prior to its enactment, the court 

ruled, it could not confirm a plan that did not provide for full payment of postpetition rent on the 

effective date of the plan in accordance with earlier orders of the court. 

 The Consolidated Appropriations Act, 2021 (the “CAA”)313 made temporary changes to 

§ 365(d) dealing with the timely performance of the debtor’s postpetition obligations as lessee 

under an unexpired lease of nonresidential real property.  As Section VI(K) discusses, the 

temporary amendment added subparagraph (B) to § 365(d)(3) to permit the court to extend the 

time for the performance of such obligations for up to 120 days in a sub V case if it determined 

that the debtor “is experiencing or has experienced a material financial hardship due, directly or 

indirectly, to the coronavirus disease 2019 (COVID-19) pandemic.”314 

 Importantly, CAA also added subparagraph (C) to § 365(d)(3) to provide that, if the court 

granted such an extension, the obligation “shall be treated as an administrative expense described 

in section 507(a)(2) for the purpose of section 1191(e).”315 

313 Consolidated Appropriations Act, 2021 (the “CAA”), Pub. L. No. 116-260, Title X, § 1001(f), 134 Stat.1182, 
3219 (December 27, 2020). 
314 §  365(d)(3)(B), as enacted by CAA § 1001(f)(1)(A)(iii).   
315 § 365(d)(3)(C), as enacted by CAA § 1001(f)(1)(A)(iii).   
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 The provisions expire on December 26, 2022316 but continue to apply in any subchapter 

V case filed before then.317 

 Because temporary § 365(d)(3)(C) requires treatment of a deferred postpetition lease 

obligation as an administrative expense for purposes of § 1191(e), it seems that, notwithstanding 

the Seven Stars analysis, a cramdown plan may provide for the deferral of payment of 

obligations that the court extends.  The difficulty with the conclusion is that subparagraph (B) 

still requires that the court order performance of postpetition obligations within no more than 120 

days after the order for relief.   

 Arguably, a debtor who has not complied with the mandatory requirement of 

§ 365(d)(3)(B) has not satisfied the confirmation requirement of § 1129(a)(2) that the plan 

proponent comply with all applicable provisions of the Bankruptcy Code.  Courts will have to 

determine whether temporary § 365(d)(3)(C) grants permission to defer payments that the debtor 

had the obligation to make within the time that § 365(d)(3)(B) requires.   

VIII.  Confirmation of the Plan 

A.  Consensual and Cramdown Confirmation in General 

 1.  Review of confirmation requirements in traditional chapter 11 cases and 
summary of changes for subchapter V confirmation 
 

In a traditional chapter 11 case, the court must confirm a chapter 11 plan if all the 

requirements of § 1129(a) are met.   

When all of the requirements of § 1129(a) are met in a traditional case except the 

requirement in paragraph (a)(8) that all impaired classes accept the plan, § 1129(b)(1) permits 

316 CAA § 1001(f)(2)(A). 
317 CAA § 1001(f)(2)(B).   
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so-called “cramdown” confirmation “if the plan does not discriminate unfairly, and is fair and 

equitable,” with regard to each impaired class that has not accepted it.318  Section 1129(b)(2) 

states the rules for the “fair and equitable” requirement for classes of secured claims 

(§ 1129(b)(2)(A)), unsecured claims (§ 1129(b)(2)(B)), and interests (§ 1129(b)(2)(C)).319   

The effects of confirmation in a traditional case do not differ depending on whether 

cramdown confirmation under § 1129(b) occurs.   

 Section 1191 states the rules for confirmation in a sub V case.  Section 1129(a) remains 

applicable in a sub V case, except for paragraph (a)(15), which imposes a projected disposable 

income requirement in the case of an individual if an unsecured creditor invokes it.320  Because 

§ 1129(a)(15) no longer applies, Interim Rule 1007(b) makes the requirement that an individual 

debtor in a chapter 11 case file a statement of current monthly income inapplicable to an 

individual in a subchapter V case.321   

 If all the applicable requirements in § 1129(a) are met in a sub V case except for the 

projected disposable income rule of paragraph (a)(15), §1191(a) requires the court to confirm the 

plan.  Because § 1129(a)(8) requires acceptance of the plan by all impaired classes, confirmation 

under § 1191(a) can occur only if all impaired classes have accepted it.322  This paper refers to it 

as a “consensual plan.”  

318 § 1129(b)(1).  
319 § 1129(b)(2).   
320 § 1181(a).  For cases applying the applicable § 1129(a) standards, see  In re Hyde, 2022 WL 2015538 (Bankr. 
E.D. La. 2022); In re Fall Line Tree Service, Inc., 2020 WL 7082416 (Bankr. E.D. Cal. 2020); In re Pearl 
Resources, LLC, 622 B.R. 236 (Bankr. S.D. Tex. 2020).  See also In re BCT Deals, Inc., 2022 WL 854473 (Bankr. 
C.D. Cal. 2022) (Court entered confirmation order on debtor’s motion for confirmation in accordance with local rule 
without a hearing based on absence of opposition to motion after notice of opportunity to object). 
321 INTERIM RULE 1007(b). 
322 § 1191.   
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 Section 1191(b) states the rules for cramdown confirmation in sub V cases.  It replaces 

the cramdown provisions of § 1129(b), which do not apply in a sub V case.323  In general, 

§1191(b) permits confirmation even if the requirements of paragraphs (8), (10), and (15) of 

§ 1129(a) are not met.  Thus, cramdown confirmation does not require (1) that all impaired 

classes accept the plan (§ 1129(a)(8)) or (2) that at least one impaired class of creditors accept it 

(§ 1129(a)(10)). 

The requirements in § 1129(b)(2)(A) for cramdown confirmation with regard to a class of 

secured claims remain applicable in a sub V case.324   

Importantly, both consensual confirmation and cramdown confirmation require 

compliance with all requirements of § 1129(a) except those specifically mentioned above.  

Sections VIII(D) and (E) discuss confirmation issues that have arisen in subchapter V cases 

under provisions that SBRA did not change. 

 Cramdown confirmation under §1191(b) does not require that the plan meet the projected 

disposable income requirement of § 1129(a)(15), applicable only in the case of an individual if 

any unsecured creditor invokes it.  Cramdown confirmation does, however, impose a modified 

projected disposable income rule, expanded to include all debtors, not just individuals, as Section 

VIII(B) discusses.   

 For an individual, it is significant that the projected disposable income rule comes into 

play only if one or more classes do not accept the plan.  Unless a class consists of only one 

creditor, a single creditor cannot invoke the projected disposable income requirement, which a 

323 § 1181(a). 
324 § 1191(c)(1). 
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single creditor can do in a traditional case even if all impaired classes accept the plan.325  Section 

VIII(D)(8) discusses application of the good faith requirement of § 1129(a)(3) in the context of 

confirmation of a consensual plan when an unsecured creditor objects because the debtor is not 

paying enough disposable income to creditors. 

Official Form B315 contemplates a short confirmation order that identifies the plan and 

recites that all requirements for confirmation have been met.  As in many traditional chapter 11 

cases, however, courts in subchapter V cases have entered lengthy and detailed confirmation 

orders with extensive findings of fact and conclusions of law, even in the absence of objections 

to confirmation.326   

2.  Differences in requirements for and consequences of consensual and cramdown 
confirmation 
 

 In a subchapter V case, the effects of confirmation differ depending on whether 

confirmation occurs under §1191(a) (where all classes have accepted it) or under §1191(b) 

(where one or more – or even all – classes have not accepted it).327 

 Some effects of consensual confirmation are more advantageous to a debtor – particularly 

an individual – than the effects of cramdown confirmation.  Some effects of cramdown 

confirmation, however, are more advantageous than consensual confirmation.   

325 § 1129(a)(15).  One may view the projected disposable income requirement for cramdown confirmation as 
protection for a dissenting class of unsecured creditors that substitutes for the inapplicable absolute priority rule.  
See In re Moore Properties of Person County, LLC, 2020 WL 995544, at *5 (Bankr. M.D.N.C. 2020).  In absolute 
priority rule theoretical terms, it recognizes “sweat equity” (i.e., future income) as “new value” that permits equity 
owners to retain their interests.  The inability of a single creditor to invoke the projected disposable income rule is 
consistent with the inability of a single creditor to invoke the absolute priority rule under § 1129(b); both apply only 
if a class does not accept.  
326 E.g., In re North Richland Hills Alamo, LLC, 2022 WL 2134976 (Bankr. N.D. Tex. 2022); In re Roundy, 2021 
WL 5428891 (Bankr. D. Utah 2021). In re Abri Health Services, LLC, 2021 WL 5095489 (Bankr. N.D. Tex. 2021); 
In re Triple J Parking, 2021 Bankr. Lexis 2304 (Bankr. D. Utah 2021). 
327 Other text explains the consequences of the type of confirmation relating to: payments under the plan by the 
trustee and termination of the service of the trustee (Part IX); compensation of the trustee (Section IV(E)); deferral 
of administrative expenses (Section VII(C)); postconfirmation modification of the plan (Section VIII(C)); discharge 
(Part X); contents of property of the estate (Part XI); and postconfirmation default and remedies (Part XII). 
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 In addition, cramdown confirmation imposes different requirements that provide 

opportunities for creditors to object to confirmation.  Resolution of the objections may require an 

evidentiary hearing that exposes the debtor to uncertainty and additional legal fees and other 

expenses required for the debtor to prepare for trial and to prevail. 

 Counsel for a subchapter V debtor must understand these differences in proposing a plan 

and engaging in negotiations about it with creditors and the sub V trustee, who must also 

understand them to fulfill the duty to facilitate a consensual plan.328 

Differences in requirements for confirmation 

 Whether consensual or cramdown confirmation occurs, confirmation in a sub V case 

requires satisfaction of all the applicable confirmation requirements of § 1129(a) except for 

acceptance by all impaired classes (§ 1129(a)(8) and (a)(10)), and, in an individual case, 

compliance with the projected disposable income requirement of §1129(a)(15). 

 Consensual confirmation of a sub V plan under § 1191(a) requires acceptance by all 

impaired classes, as § 1129(a)(8) mandates.  (This necessarily means that the plan complies with 

§ 1129(a)(10), requiring acceptance by at least one class of claims.)   

 If one or more classes of impaired claims do not accept the plan, cramdown confirmation 

under § 1191(b) requires that the plan not discriminate unfairly and that it be “fair and equitable” 

under the provisions of § 1191(c), as Section VIII(B) discusses.   

Section 1191(c)(1) requires treatment of a secured claim in compliance with 

§ 1129(b)(2)(A), which applies in a traditional chapter 11 case.329  Because the typical method 

for meeting this requirement is periodic payments with a value equal to the value of the 

328 See In re Louis, 2022 WL 2055290 (Bankr. C.D. Ill. 2022).   
329 See Section VIII(B)(2).   
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encumbered property, compliance with this requirement may require an evidentiary hearing with 

regard to the property’s value and the proposed rate of interest.   

 Section 1191(c)(2) requires compliance with the projected disposable income 

requirement, which Section VIII(B)(4) discusses.  Determination of the issues may require an 

evidentiary hearing with regard to the amount of the projected disposable income and the period 

over which the debtor must pay it.  

 Finally, § 1191(c)(3) requires the court to find either that the debtor will be able to make 

payments under the plan or that it is reasonably likely that the debtor will do so.  If the court 

determines that it is reasonably likely that the debtor will make plan payments, the plan must 

also include “appropriate remedies.  Section VIII(B)(5) explains these provisions.  Resolution of 

an objection based on the debtor’s ability to make plan payments may, like other cramdown 

issues, require an evidentiary hearing.   

Different consequences of consensual and cramdown confirmation 

 In a subchapter V case, the effects of confirmation differ depending on whether 

consensual or cramdown confirmation occurs.  Section VIII(A)(3) discusses the advantages and 

disadvantages for the debtor of consensual or cramdown confirmation based on these 

differences. 

 Discharge.  Discharge occurs immediately upon confirmation of a consensual plan.  

Discharge does not occur after cramdown confirmation until the debtor completes payments 

under the plan.  A cramdown discharge does not discharge debts on which the last payment is 

due after the three to five year term of the plan.  In the case of any entity, courts disagree about 

whether a debt excepted from discharge under § 523(a) is excepted from a cramdown discharge, 
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as they are in an individual case regardless of the type of discharge.  Part X discusses these 

issues. 

 Property of the estate.  Unless the confirmation order or plan provides otherwise, 

confirmation of a consensual plan vests property of the estate in the debtor, whereas cramdown 

confirmation results in the retention of property of the estate in the debtor.  Moreover, after 

cramdown confirmation, property of the estate includes property that the debtor acquires after the 

filing of the petition and postpetition earnings.  See Part XI.   

 Payments under the plan.  When cramdown confirmation occurs, the sub V trustee makes 

payments under the plan, unless the confirmation order or plan provides otherwise.  Under a 

consensual plan, the debtor makes payments.  See Part IX. 

 Termination of services of subchapter V trustee.  If the court confirms a consensual plan, 

the services of the trustee terminate upon the plan’s substantial confirmation.  In the cramdown 

situation, the subchapter V continues to serve as trustee.  See Part IX.   

 Deferral of payment of administrative expenses.  The debtor may pay administrative 

expenses, such as compensation for the subchapter V trustee and the debtor’s attorneys and other 

professionals, if the court confirms a plan under the cramdown provisions.  A consensual plan 

cannot defer administrative expenses without the agreement of the administrative expense 

claimant.  See Section VII(C).   

 Postconfirmation modification of the plan.  After substantial consummation of a 

consensual plan, the debtor may not modify it.  The debtor may modify the plan after 

confirmation under the cramdown provisions within three to five years after confirmation, as the 

court determines.  See Section VIII(C).  
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 The type of confirmation also affects the remedies available to creditors upon 

postconfirmation default, as Part XII discusses.   

 3.  Benefits to debtor of consensual or cramdown confirmation 
  
 Two features of subchapter V reflect a policy of encouragement of consensual plans.  

One is the unique duty of a subchapter V trustee in § 1183(b)(7) to “facilitate the development of 

a consensual plan of reorganization.”330  The other is the requirement in § 1188(c) that the debtor 

file a report prior to the mandatory status conference that “details the efforts the debtor has 

undertaken and will undertake to attain a consensual plan of reorganization.” 

 A strategic question is whether the debtor wants consensual confirmation.331  Cramdown 

confirmation is advantageous to the debtor in one important way:  a debtor may seek 

postconfirmation modification of a confirmed cramdown plan even if it has been substantially 

consummated, but a debtor cannot modify a confirmed consensual plan after substantial 

consummation.332   

 A debtor who faces default after cramdown confirmation because of unanticipated 

postconfirmation business conditions (for example, a material decrease in income or unexpected 

expenses) may thus seek postconfirmation modification to deal with the issue, but a debtor 

operating under a confirmed consensual plan cannot.  Moreover, a debtor may need to modify a 

plan for other reasons necessary for or helpful to its business or financial condition.333  

330 See Section IV(B)(1).   
331 For a discussion of the advantages of consensual confirmation in an individual case, see In re Louis, 2022 WL 
2055290 at * 14-16 & nn. 11, 12 (Bankr. C.D. Ill. 2022). 
332 See Section VIII(C).  Section VIII(C)(1) discusses substantial consummation.   
333 The debtor in In re National Tractor Parts, Inc., 2022 WL 2070923 (Bankr. N.D. Ill. 2022), sought to modify its 
consensual plan confirmed under §1191(a) to modify the treatment of the claim of the Small Business 
Administration based on a loan under the COVD-19 EIDL program.  The debtor wanted to obtain an increase in the 
amount of the loan on favorable terms but was not eligible under the terms of the plan that treated SBA’s claim as a 
general unsecured claim, payable in quarterly payments.   
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 Because postconfirmation modification may be necessary for or helpful to the debtor’s 

postconfirmation success, a debtor may want to preserve the flexibility of postconfirmation 

modification through cramdown, rather than consensual, confirmation. 

 Another potential advantage of cramdown confirmation is that postconfirmation payment 

of administrative expenses, usually compensation of the subchapter V trustee and the debtor’s 

attorney and other professionals, is permissible in a cramdown plan under § 1191(3).334  As a 

practical matter, however, it is likely that the same result can occur under a consensual plan.   

If the debtor has proposed a feasible plan that all impaired classes have accepted but does 

not have the ability to pay administrative expenses in full on its effective date, the subchapter V 

trustee and debtor professionals will be hard-pressed to thwart confirmation of a consensual plan 

by insisting on immediate payment in full.  The facts that deferral can happen anyway through 

cramdown confirmation and that the trustee and the debtor are charged with achieving 

consensual confirmation should lead to their agreement to deferred payment so that the plan 

complies with § 1129(a)(9)(A). 

 Several consequences of consensual confirmation are more beneficial to a debtor than 

cramdown confirmation.  Some of these advantages may be achievable through a cramdown plan 

The proposed modification provided for separate classification of the SBA’s claim and payment of it in 
accordance with contractual terms if the SBA provided additional funding or treatment as a general unsecured claim 
if it did not.   

The United States Trustee objected to modification on the ground that “commencement of distribution 
under the plan” had occurred such that the plan had been substantially consummated under the definition in 
§ 1101(2) and that, therefore, the consensual plan could not be modified under § 1193(b). 

The debtor had made de minimis payments totaling $ 1,428.20 to creditors in two classes but had not yet 
made a $ 50,000 payment to a creditor in another class or begun quarterly payments to generally unsecured 
creditors. 
 The court held that commencement of payments occurs at the time any payment to any creditor is made.  
Accordingly, the court ruled, the plan had been substantially consummated and the debtor could not modify it.   
334 See Section VIII(B)(6).   
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or may be relatively unimportant.  Two of them that a cramdown plan cannot deal with, 

however, are important – one for individual debtors and one for entity debtors. 

In an individual case, an important consequence of cramdown confirmation is that 

property of the estate under § 1186(a) includes property that the debtor acquires after the filing of 

the petition and postpetition earnings.  This means that, if conversion to chapter 7 occurs after 

confirmation, the chapter 7 estate includes postpetition property and earnings.335  The result is 

the same in a traditional chapter 11 case.336  Section 1186(a), however, does not apply if 

consensual confirmation occurs, so an individual debtor retains postpetition property and 

earnings upon conversion of a case after consensual confirmation.337 

This difference is not important in the case of an entity because the distinction between 

postpetition and prepetition assets and earnings is immaterial.338 

In the case of an entity, the critical advantage of consensual confirmation is that it is clear 

that the exceptions to discharge in § 523(a) do not apply.  Upon confirmation of a consensual 

plan, an entity receives a discharge under § 1141(d)(1), and the exceptions to discharge under 

§ 523(a) apply only to an individual under § 1141(d)(2).339   

Cramdown confirmation, however, results in a discharge under § 1192.  Section 1192 

does not discharge debts “of the kind” specified in § 523(a), which states that a § 1192 discharge 

does not discharge an “individual debtor” from any of the specified debts.  Courts disagree about 

whether the § 523(a) exceptions apply to the discharge of an entity under § 1192.340 

335 See Section XI(B)(2).   
336 See Section XI(A).   
337 See Section XI(B)(2).   
338 See Section XI(B)(1).   
339 See Section X(A).  
340 See Section X(D).   
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Note that an entity can achieve this advantage of consensual confirmation only if the 

claim of the creditor asserting an exception to discharge (1) is not in a separate class; and (2) is 

not so large that the creditor controls acceptance of the class in which it is placed.  Rejection by a 

creditor in a separate class prevents consensual confirmation.  If the creditor is in a class with 

other creditors, such as the class of general unsecured claims, its rejection of the plan can prevent 

confirmation if the amount of its claim is more than one-third of the amount of all the claims in 

the class that vote.   

Although provisions in a plan or confirmation order cannot provide these advantages in a 

cramdown situation, they can provide other advantages that automatically accompany consensual 

confirmation.  

Confirmation of a consensual plan results in termination of the sub V trustee’s services 

upon “substantial consummation” and distributions to creditors by the debtor.341  The sub V 

trustee continues to serve after cramdown confirmation and makes payments under the plan, 

unless the plan or confirmation order provides otherwise.342  The postconfirmation role of the 

sub V trustee and the trustee’s disbursement of funds requires compensation of the trustee, which 

increases expenses in the case.   

This may not matter to the debtor.  A carefully drafted plan will provide for the trustee’s 

compensation to be paid from the debtor’s plan payments.  If so, creditors effectively bear the 

burden of the trustee’s compensation, not the debtor. 

For this reason, creditors may support or even encourage payment by the debtor rather 

than the trustee.  Moreover, the sub V trustee may prefer to avoid the ministerial duty of making 

341 See Section IX(A).   
342 See Section IX(B).  
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disbursements.  In short, parties opposed to confirmation of a cramdown plan may nevertheless 

have no objection to provisions of a plan or confirmation order for the debtor to make 

disbursements.  

Two differences in the consequences of confirmation relating to the discharge may be 

somewhat less important to the debtor.  One difference is that discharge occurs upon 

confirmation of a consensual plan under § 1141(d)(1)343 but not until completion of payments 

after three to five years, as fixed by the court, upon cramdown confirmation under § 1192.344  

The other is that debts on which the last payment is due after the three-to-five year period are not 

discharged under the cramdown discharge under § 1192(1).  These differences may be of more 

concern to an individual debtor than to an entity.345 

A significant advantage of consensual confirmation is that the projected disposable 

income and feasibility components of the fair and equitable rule do not apply.  The debtor 

therefore does not face litigation over those and other potential issues that may arise in 

cramdown confirmation, such as valuation of a secured creditor’s collateral and the appropriate 

interest rate.  Consensual confirmation thus eliminates uncertainty about confirmation and the 

expense of litigating cramdown issues.   

These benefits are potentially achievable in the cramdown context.   

A plan under § 1190(1)(C) must in any event include projections with regard to the 

debtor’s ability to make payments as proposed.  In many cases it is likely that creditors or the 

subchapter V trustee will expect commitment of the equivalent of projected disposable income as 

343 See Section IX(A). 
344 See Section IX(B).  
345 See In re Louis, 2022 WL 2055290 at *14 nn. 11, 12 (Bankr. C.D. Ill. 2022) (Noting that discharge occurs 
immediately upon confirmation in consensual plan and that long-term mortgage debts to be paid by owners of 
property rather than debtor may not be included in cramdown discharge.).  
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a condition for support of a consensual plan.  If the debtor has addressed the amount of payments 

to be made to creditors satisfactorily to the sub V trustee and creditors active in the case, 

projected disposable income, as well as feasibility, may not be significant issues at confirmation. 

Similarly, negotiations with secured creditors may result in settlement of valuation and 

interest rate issues.   

Thus, it is possible that careful drafting of the plan, negotiations with objecting parties, 

and the resolution of objections to confirmation through modification of the plan to address them 

can result in cramdown confirmation without objection – what might be called “consensual 

nonconsensual confirmation.”  If objections cannot be resolved such that the debtor must litigate 

them, it is unlikely that consensual confirmation would be possible anyway.   

 In summary, the primary advantage of cramdown confirmation is the availability of 

postconfirmation modification.  For an individual, the primary disadvantage of cramdown 

confirmation is the inclusion of postpetition property and earnings as property of the estate if the 

case later converts to chapter 7.  

 4.  Whether balloting on plan is necessary 
 
 Balloting on the plan is obviously necessary if the debtor wants to achieve consensual 

confirmation under § 1191(a) because all classes of impaired creditors must accept the plan to 

meet the confirmation requirement of § 1129(a)(8).  

 When the debtor expects that at least one class of claims – typically a major secured 

lender in its separate class – will not accept any plan that the debtor can realistically propose, or 

when the debtor wants cramdown rather than consensual confirmation based on its evaluation of 

the consequences just discussed, the question is whether balloting is required.   
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 As Section VIII(A)(3) discusses, subchapter V contemplates efforts to achieve a 

consensual plan by imposing a duty on the sub V trustee to facilitate development of a 

consensual plan and by requiring the debtor to report at the status conference on the efforts that it 

has undertaken and will undertake to attain a consensual plan.  Courts have been critical of sub V 

trustees and attorneys for debtors who have not attempted to achieve confirmation of a 

consensual plan.346 

 Subchapter V’s emphasis on consensual confirmation supports a conclusion that balloting 

should ordinarily be required and that the debtor should at least try to obtain consensual 

confirmation.  Nevertheless, circumstances may exist where doing so would be a fruitless 

exercise that does not justify the time and expense of doing so.   

 One such circumstance arises when a creditor with the ability to prevent consensual 

confirmation of a plan clearly intends to do so.  Because even acceptance by all other impaired 

classes will not result in consensual confirmation, no legal reason exists for asking them to vote. 

 A debtor who expects acceptances from other classes, however, may find it advantageous 

to go through the balloting exercise.  

 As an initial matter, balloting even in the face of expected rejection eliminates the need 

for the debtor to explain why balloting should not be required and the efforts it has undertaken to 

negotiate with the creditor.  It shows that the debtor is trying and lets the court see the effort.  

 In addition, it is always possible that, once the plan is filed, and maybe even after the 

creditor has rejected it, the creditor may re-evaluate its position and be amenable to further 

346 See, e.g., In re Louis, 2022 WL 2055290 (Bankr. C.D. Ill. 2022); In re 218 Jackson LLC, 631 B.R. 937 (Bankr. 
M.D. Fla. 2021).  In Louis, the court observed that the subchapter V trustee had an “absolute duty” to work with the 
debtor, the debtor’s attorney, and creditors to try to achieve consensual confirmation of a plan.  Louis, 2022 WL 
2055290 at * 18.   
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negotiations that will resolve its issues.  If all other class have accepted the plan, the creditor’s 

acceptance may permit consensual confirmation.   

 Moreover, acceptance by other creditors may as a practical matter be helpful in 

convincing the court to confirm a cramdown plan.  If cramdown confirmation issues are close 

calls, a court may be sympathetic to resolving them in favor of confirmation when other creditors 

have accepted the plan.  

 The issue is more difficult when the debtor does not want consensual confirmation.  It is 

arguable that the good faith requirement precludes cramdown confirmation when the debtor has 

not attempted confirmation of a consensual plan.347  It would seem, however, that a debtor’s 

good faith efforts to propose a plan that meets cramdown requirements and that resolves 

objections of the subchapter V trustee and creditors should satisfy the good faith requirement and 

permit cramdown confirmation, if that is the type of confirmation that the debtor has determined 

is in the debtor’s best interests.  Cramdown confirmation of a plan without balloting that draws 

no objections or that is modified to resolve them by agreement – a “consensual nonconsensual 

plan” – is consistent with subchapter V’s objectives.   

 5.  Final decree and closing of case 
 
 The type of confirmation affects the timing of the entry of a final decree and the closing 

of the subchapter V case.  Section 350(a) provides for the closing of a case “after an estate has 

been fully administered and the court has discharged the trustee.”  Bankruptcy Rule 3022 

implements § 350 in a chapter 11 case by providing, “After an estate is fully administered in a 

347 See In re Louis, 2022 WL 2055290 at *16 (Bankr. C.D. Ill. 2022) (“This Court interprets the provisions of 
Chapter 11 Subchapter V to require at least some attempt at consensual confirmation for a plan to be put forth in 
good faith.”).  
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chapter 11 reorganization case, the court, on its own motion or on motion of a party in interest, 

shall enter a final decree closing the case.”   

 Full administration of a case necessarily includes entry of the discharge and discharge of 

the trustee.   

 If the court confirms a consensual plan under § 1191(a), discharge occurs upon 

confirmation,348 and the subchapter V trustee’s services are terminated upon substantial 

consummation349 of the plan.350  Full administration of a subchapter V case, therefore, may 

ordinarily occur shortly after confirmation of a consensual plan. 

 In the cramdown context, in contrast, discharge does not occur until completion of 

payments under the plan,351 and the trustee continues to serve until that time.352  Full 

administration cannot occur until three to five years after confirmation, depending on the period 

during which the debtor must make payments.353 

 Accordingly, whereas the court may enter a final decree and close a subchapter V case 

shortly after confirmation of a consensual plan, entry of a final decree and closing of the case 

after cramdown confirmation must await the completion of plan payments.354   

 The fact that the subchapter V case after cramdown confirmation must remain open 

pending completion of plan payments may prompt a debtor to request “administrative closing” of 

the case to reduce the costs of administration after confirmation and before closing of the case. 

348 See § X(A). 
349 Section VIII(C)(1) discusses substantial consummation in the context of postconfirmation modification of a 
consensual plan. 
350 See § IV(D)(1).   
351 See § X(B).  
352 See § IV(D)(1).   
353 See § VIII(D)(4)(ii).   
354 See In re Gui-Mer-Fe, Inc., 2022 WL 1216270 at *3-5 (Bankr. D. P.R. 2022). 
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 The court denied the debtor’s request to administratively close a subchapter V case in In 

re Gui-Mer-Fe, Inc., 2022 WL 1216270 (Bankr. D. P.R. 2022).  The court concluded that a case 

can be closed only when it is fully administered and that the debtor’s concerns about 

administrative costs were unfounded because the debtor was exempt from paying US. Trustee 

fees355 and because its duty to file reports under § 308356 and Bankruptcy Rule 2015 terminated 

upon confirmation.  Id. at *8.357   See also id. at * 6. 

B.  Cramdown Confirmation Under §1191(b) 
 
 1.  Changes in the cramdown rules and the “fair and equitable” test  
 
 Discussion of the revised cramdown rules in a sub V case begins with a summary of the 

key provisions that govern cramdown confirmation under pre-SBRA law.   

 Section 1129(a) contains two important requirements for confirmation with regard to 

acceptances of a plan.  First, paragraph (a)(8) requires that all impaired classes accept the plan.358  

Second, paragraph (a)(10) requires that at least one class of impaired creditors accept the plan.359   

 Section 1129(b) permits cramdown confirmation if all the requirements for confirmation 

in § 1129(a) are met except the requirement of paragraph (a)(8) that all impaired classes accept 

it.  Section 1129(b), however, does not affect the confirmation requirement of § 1129(a)(10) that 

355 The court discussed cases dealing with administrative closing of traditional chapter 11 cases of individuals (in 
which discharge is deferred until completion of payments under the plan) in view of the burden on an individual 
debtor of paying U.S. Trustee fees for a lengthy time after confirmation if the case remained open.  In re Gui-Mer-
Fe, Inc., 2022 WL 1216270 at *5-8 (Bankr. D. P.R. 2022). 
356 Although § 308 applies only in a small business case, § 1187(b) requires a subchapter V debtor to comply with it. 
357 Interim Bankruptcy Rule 2015(a)(6) provides that the duty to file periodic reports in a chapter 11 small business 
case terminates on the effective date of the plan.  Interim Bankruptcy Rule 2015(b) requires a subchapter V debtor to 
perform the duties prescribed in (a)(6).   
358 § 1129(a)(8). 
359 § 1129(a)(10). 
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at least one impaired class of creditors accept the plan.  Cramdown confirmation under § 1129(b) 

is not available if no impaired class of creditors has accepted the plan.   

 In addition, if the nonaccepting class is the class of unsecured creditors, the absolute 

priority rule of § 1129(b)(2)(B) prohibits holders of equity interests from retaining their interests 

unless unsecured creditors receive full payment (subject to the new value exception).360  In an 

individual case, many courts conclude that the absolute priority rule prohibits the debtor from 

retaining property without payment in full to unsecured creditors.361 

 Subchapter V changes these rules.  The starting point is that § 1129(b) does not apply.362  

Instead, §1191(b) states revised cramdown rules that (1) permit cramdown confirmation even if 

all impaired classes do not accept the plan and (2) eliminate the absolute priority rule.363   

Section 1191(c) states a new “rule of construction” for the requirement that a plan be “fair and 

equitable.”364  It replaces the “fair and equitable” requirements of §1129(b), which do not apply 

in a subchapter V case.   

 The debtor may invoke §1191(b) when all confirmation requirements of § 1129(a) are 

met except those in paragraphs (8), (10), and (15).  Thus, in addition to eliminating the (a)(8) 

requirement that all impaired classes accept the plan, §1191(b) eliminates the requirement of 

§ 1129(a)(10) that at least one impaired class accept the plan.  The projected disposable income 

test of § 1129(a)(15), applicable only in the case of an individual, is replaced by a revised 

projected disposable income test applicable to all debtors.365 

360 § 1129(b)(2)(B). 
361 See 7 COLLIER ON BANKRUPTCY ¶ 1129.04[3][d].  For competing views of whether the absolute priority rule 
should apply in a traditional case of an individual, see Brett Weiss, Absolute-Priority Rule Should Not Apply in 
Individual Cases, 40-May AMER. BANKR. INST. J. 20 (2021), and Emily C. Eggmann and Robert E. Eggmann, 
Absolute-Priority Rule Should Apply in Individual Chapter 11 Cases, 40-May AMER. BANKR. INST. J. 21 (2021).  
362 § 1181(a). 
363 § 1191(b). 
364 § 1191(c). 
365 § 1191(d). 
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 Under the cramdown rules in §1191(b), if all other confirmation standards are met, the 

court must confirm a plan, on request of the debtor, if, with respect to each impaired class that 

has not accepted it, the plan (1) does not discriminate unfairly and (2) is fair and equitable.  

These two general standards are the same as the ones that govern cramdown confirmation under 

§ 1129(b).  

 It does not appear that subchapter V effects any change in the unfair discrimination 

requirement.366  Section 1191(c) does, however, provide a new “rule of construction” in 

subchapter V cases for the condition that a plan be “fair and equitable,” to replace the detailed 

definition of that term that § 1129(b) contains.  

 The following text explains the requirements of the “fair and equitable” test in sub V 

cases. 

2.  Cramdown requirements for secured claims 

 Subchapter V does not change existing law about permissible cramdown treatment of 

secured claims.  With regard to a class of secured claims, a subchapter V plan is “fair and 

equitable” under § 1191(c)(1) if it complies with the standards for secured claims stated in 

§ 1129(b)(2)(A).   

 Subchapter V does limit the ability of a partially secured creditor with an unsecured 

deficiency claim to block cramdown confirmation.  In a traditional chapter 11 case, an 

undersecured creditor with a large deficiency claim often controls the vote of the unsecured 

class.  If no other impaired class of creditors accepts the plan, cramdown confirmation is not 

possible in a traditional case because of the absence of an accepting impaired class of claims, 

366 See Section VIII(D)(1). 
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which § 1129(a)(10) requires.367  This requirement is inapplicable for cramdown confirmation in 

a sub V case under §1191(b).   

 In addition, the creditor in a sub V case cannot invoke the absolute priority rule with 

regard to the unsecured portion of its claim.   

 Section 1129(b) states different requirements for cramdown confirmation for secured and 

unsecured claims.  Compliance with the absolute priority rule, for example, is not a requirement 

for confirmation of a plan over a secured creditor’s objection if the unsecured class accepts the 

plan.  The absolute priority rule arises from cramdown requirements relating to unsecured claims 

in § 1129(b)(2)(B), but it is not in the requirements for cramdown of a secured claim in 

§ 1129(b)(2)(A).  

 In a sub V case, paragraph (1) of § 1191(c) makes the § 1129(b)(2)(A) cramdown 

requirements applicable to secured claims, and paragraphs (2) and (3) impose additional 

requirements, the commitment of disposable income and a finding of feasibility.   

 It is unclear whether the additional requirements apply when only the secured creditor 

rejects the plan.  Without discussing the issue, the court in In re Pearl Resources, LLC, 622 B.R. 

236, 267-70 (Bankr. S.D. Tex. 2020), concluded that the plan, accepted by unsecured creditors, 

complied with the additional requirements in confirming the plan over the objections of secured 

creditors. 

3.  Components of the “fair and equitable” requirement in subchapter V cases; no 
absolute priority rule 

 
 Section 1191(c) does not state a “fair and equitable” rule specifically for unsecured 

claims.  Instead, it imposes a projected disposable income requirement (sometimes called the 

367 § 1129(a)(10).  
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“best efforts” test), requires a feasibility finding, and requires that the plan provide appropriate 

remedies if payments are not made.  Notably absent is the absolute priority rule.368  

 Section 1191(c) states that the “fair and equitable” requirement includes the factors just 

mentioned.  A plan may also not meet the requirement if it proposes to pay a secured creditor 

more than it is entitled to receive, thereby reducing the money available to pay unsecured 

claims.369 

4.  The projected disposable income (or “best efforts”) test 
  
 The projected disposable income (or “best efforts”) requirement is in §1191(c)(2).370  

Section 1191(c)(2) states two alternatives for satisfying the test.  The same payments that satisfy 

the projected disposable income test may also satisfy the “liquidation” or “best interest of 

creditors” test of § 1129(a)(7).371   

368 The court in In re Moore Properties of Person County, LLC, 2020 WL 995544, at *5 (Bankr. M.D.N.C. 2020), 
reasoned that the projected disposable income is a substitute for the absolute priority rule.  See also supra note 325.   
369 In re Topp’s Mechanical, Inc. 2021 WL 5496560 (Bankr. D. Neb. 2021).  The secured creditor in the case had a 
claim for about $ 3,765,000 secured by collateral worth about $ 2,125,000, resulting in an unsecured deficiency 
claim of about $ 1,640,000.  The creditor elected treatment under § 1111(b)(2).  As Section VIII(E)(1) discusses, the 
requirement for cramdown confirmation of an undersecured claim when the creditor elects § 1111(b)(2) requires 
payments that (1) have a value equal to the value of the collateral and (2) total the full amount of the claim. 
 The plan proposed to pay the creditor the full amount of the secured portion of the claim with interest, 
about $ 2,625,000.  In addition, the plan provided for payment of the unsecured claim, for total payments of about 
$ 4,265,000. 
 The trustee contended that payments of interest on the secured portion of the claim should be taken into 
account in satisfying the requirement that the creditor receive payments that totaled the full amount of its claim.  
Under this method, the creditor was entitled to receive only approximately $ 1,140,000 on its unsecured claim, about 
$ 500,000 less than the $ 1,190,000 the plan proposed to pay.  Because the proposed payments to the secured 
creditor resulted in $500,000 less being paid to unsecured creditors, the trustee contended, the plan discriminated 
unfairly against the unsecured class and was not fair and equitable.  
 The court concluded that the trustee’s interpretation of the cramdown requirements was correct and that, 
therefore, the plan discriminated unfairly against the unsecured creditors and was not fair and equitable.    
370 § 1191(c)(2).  Compliance with the projected disposable income requirement is a mandatory condition for 
cramdown confirmation under § 1191(b).  In chapter 11, 12, and 13 cases, it applies only if a holder of an allowed 
unsecured claim or, in a chapter 12 or 13 case, the trustee, invokes it.  §§ 1129(a)(15), 1225(b), 1325(b). 
371 See Legal Service Bureau, Inc. v. Orange County Bail Bonds (In re Orange County Bail Bonds, Inc.), 2022 WL 
1284683 (B.A.P. 9th Cir. 2022); In re Hyde, 2022 WL 2015538 (Bankr. E.D. La.. 2022)..  The courts did not discuss 
the issue, but the point is implicit in their rulings.  See also Homer Drake, Jr., Paul W. Bonapfel, & Adam M. 
Goodman, Chapter 13 Practice and Procedure § 7:2 (In a chapter 13 case, “[t]he plan must meet each of the best 
interest and projected disposable income tests, but the same payments may satisfy both of them.  Thus, the debtor 
must pay the greater of the amount that the best interest test or the projected disposable income test requires.”).  
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 The first is in subparagraph (A).  Section 1191(c)(2)(A) requires that the plan provide 

that all of the projected disposable income of the debtor to be received in the three-year period 

after the first payment under the plan is due, or in such longer period not to exceed five years as 

the court may fix, will be applied to make payments under the plan.372   

 The second alternative in subparagraph (B) is that the plan provide that the value of 

property to be distributed under the plan within the three-year or longer period that the court 

fixes is not less than the projected disposable income of the debtor.373  Courts have confirmed 

plans under the § 1191(c)(2)(B) alternative that provide for pro rata distributions to unsecured 

creditors from cash derived from a capital contribution from the debtor’s equity owner374 or the 

postpetition liquidation of an asset375 in an amount not less than the value of the debtor’s 

disposable income. 

372 § 1191(c)(2)(A).  The projected disposable income test in chapter 11 and 12 cases likewise requires the use of 
projected disposable income to make payments under the plan.  §§ 1129(a)(15), 1225(b)(1). 
 This was the chapter 13 rule until the enactment of Bankruptcy Abuse Prevention and Consumer Protection 
Act (BAPCPA) of 2005.  BAPCPA in 2005, which amended 1325(b)(1) to require the use of projected disposable 
income to make payments to unsecured creditors. 
 Presumably, the amended chapter 13 provision takes account of the fact that the “means test” standards that 
govern the reasonably necessary expenses that an above-median debtor may deduct from current monthly income in 
calculating disposable income permit deductions for payments on secured and priority claims.  See W. Homer 
Drake, Jr., Paul W. Bonapfel, & Adam M. Goodman, CHAPTER 13 PRACTICE AND PROCEDURE §§ 8:29, 8:44, 8:60.  
Although the definition of disposable income does not specifically permit a below-median debtor to deduct 
payments on secured and priority claims in calculating disposable income, the statute of necessity must be 
interpreted to include them.  See id. § 8:29. 
      The difference in how the debtor must use projected disposable income may affect the timing of payments to 
unsecured creditors but appears to have no material effect on the amount of money that must be paid under the plan 
or how much of it goes to unsecured creditors.  See id. § 8:68. 
373 The projected disposable income tests in chapters 11 and 12 also contain this alternative, but the chapter 13 one 
does not.   
374 In re The Lost Cajun Enterprises, LLC, 2021 WL 6340185 (Bankr. D. Col. 2021).  The court confirmed a plan, 
over the objection of a creditor, that provided for pro rata cash payments to unsecured creditors on the plan’s 
effective date, funded by a capital contribution from the debtor’s sole member, equal to the debtor’s projected 
disposable income for three years.  The court did not consider whether the time should be longer. 
375 Legal Service Bureau, Inc. v. Orange County Bail Bonds (In re Orange County Bail Bonds, Inc.), 2022 WL 
1284683 (B.A.P. 9th Cir. 2022).  The plan provided for the pro rata distribution to creditors of proceeds realized 
from the postpetition sale of real property obtained through foreclosure of a deed of trust it held to secure a bail 
bond.  The proceeds exceeded the value of the debtor’s disposable income for three years.  The court ruled that a 
three-year period applied because the bankruptcy court had not fixed a longer time.  Section VIII(B)(4)(ii) further 
discusses the case.   
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 The court in In re Young, 2021 WL 1191621 at *5 (Bankr. D. N.M. 2021), ruled that 

individuals who claimed that they had no disposable income could not obtain confirmation of 

their sub V plan.376 

 The language is substantially the same as the projected disposable income test applicable 

in chapter 12 cases.377  Like the chapter 12 requirement (and unlike the requirement in traditional 

chapter 11 cases), it applies to entities as well as individuals.     

 Key confirmation issues are: (1) How is projected disposable income determined?  

(2) How does the court determine whether the required period should be longer than three years; 

and (3) If so, how does the court determine how much longer the period must be? 

i. Determination of projected disposable income 
 
 The Bankruptcy Code does not define “projected disposable income,” but it defines 

“disposable income” in chapters 12378 and 13.379  In chapter 11 cases, § 1129(a)(15) incorporates 

the chapter 13 definition.380  

 Section 1191(d) defines disposable income as income that is received by the debtor and 

that is not “reasonably necessary to be expended” for these specified purposes: 

— the maintenance or support of the debtor or a dependent of the debtor;381 or 
 

376 The Young court reasoned, “Debtors who elect not to make plan payments should not get the benefit of 
subchapter V. If making reasonable plan payments while working is unpalatable to the Debtors, they should have 
filed a chapter 7 case.”  In re Young, 2021 WL 1191621 at *5 (Bankr. D. N.M. 2021). 
377 See § 1225(b).  Section 1225(b)(1)(A) provides that the debtor need not commit projected disposable income if 
the plan provides for full payment.  § 1191(c)(2) does not contain this provision, raising the possibility that a 
creditor could insist on commitment of disposable income to pay more than the allowed amount of the claim.  See 
Brubaker, Ralph Brubaker, The Small Business Reorganization Act of 2019, 39 Bankruptcy Law Letter, no. 10, Oct. 
2019, at 13.  It seems unlikely that Congress could have intended such a result that is inconsistent with the common-
sense principle, even if unstated, that payment of the full amount of the claim (perhaps with interest) resolves it.     
378 § 1225(b)(2). 
379 § 1325(b)(2). 
380 § 1129(a)(15). 
381 § 1191(d)(1)(A). 
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— a domestic support obligation that first becomes payable after the date of the 
filing of the petition;382 or 

 
— payment of expenditures necessary for the continuation, preservation, or 

operation of the business of the debtor.383 
 

 The definition of disposable income in §1191(d) is substantially the same as the 

definition of disposable income in § 1225(b)(2).  It is also substantially the same definition as in 

§ 1325(b)(2), except that § 1325(b)(2) defines the income component as “current monthly 

income” (defined in § 101(10A)) and permits a deduction for charitable contributions.  The 

chapter 11 provision incorporates the chapter 13 definition.384   

 The definition of “current monthly income” in § 101(10A) specifically excludes Social 

Security benefits, § 101(10A)(B)(ii)(I), but the subchapter V definition of disposable income 

does not base the income component on “current monthly income.”  One commentator has 

concluded that Social Security benefits are not taken into account in determining projected 

disposable income in a subchapter V case.385   

 Although the definitions of disposable income in all cases are similar, the manner of 

determining permissible deductions in calculating disposable income differs materially with 

regard to expenditures for the “maintenance or support” of the debtor and the debtor’s 

dependents.   

382 § 1191(d)(1)(B).  
383 § 1191(d)(2). 
384 § 1129(a)(15). 
385 Alyssa Nelson, Are Social Security Benefits “Disposable Income” for the Purposes of Subchapter V?,  40-Sept 
Amer. Bankr. Inst. J. 30 (2021). 
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 In chapter 13 cases, the so-called “means test” standards govern the deductions that an 

“above-median”386 debtor may take in calculating disposable income.387  The means test rules do 

not apply in a chapter 12 case or in the case of a below-median chapter 13 debtor.  It is not clear 

whether the means test applies in chapter 11 cases.388   

 Section 1191(d) does not incorporate the means test in the calculation of disposable 

income.  The test for determining what maintenance and support expenditures are “reasonably 

necessary to be expended”  for “maintenance or support” in §1191(d)(1) in sub V cases is the 

same as it is in chapter 12 and below-median chapter 13 cases, and as it was in chapter 13 cases 

prior to the introduction of the means test standards in BAPCPA.389  The case law on disposable 

income in such cases should provide guidance in making such determinations.390   

386 Generally, an “above-median” debtor is a debtor whose income is above the median income of the state in which 
the debtor resides, and a “below-median” debtor is one whose income is below the median.  See W. Homer Drake, 
Jr., Paul W. Bonapfel, & Adam M. Goodman, CHAPTER 13 PRACTICE AND PROCEDURE § 8:12.  The rules for 
determining the debtor’s status are set forth in § 1322(d), which governs the permissible term of a plan; 
§ 1325(b)(3), which requires an above-median debtor to use the “means test” rules for determination of disposable 
income; and § 1325(b)(4), which defines “applicable commitment period” for purposes of determining the period for 
which the debtor must commit disposable income to pay unsecured creditors.  Generally, an “above-median” debtor 
must use the means test rules and pay projected disposable income for five years.  A “below-median” debtor does 
not use the means test rules and must pay projected disposable income for only three years.  A below-median 
debtor’s plan cannot provide for payments longer than three years unless the court, for cause, approves a longer 
period not to exceed three years.  See id. §§ 4:9, 8:12. 
387 § 1325(b)(3). 
388 In chapter 11 cases, § 1129(a)(15) states that projected disposable income is “as defined in [§ 1325(b)(2)].”  
§1129(a)(15) (2018).  Section 1325(b)(2) does not refer to the means test standards. Instead, they become applicable 
to an above-median debtor because § 1325(b)(3) states that they govern determination of “amounts reasonably 
necessary to be expended” under § 1325(b)(2) for an above-median debtor.  § 1325(b)(3).  The argument against 
application of the means test standards in a chapter 11 case is that § 1129(a)(15) incorporates only the definition in 
§ 1325(b)(2) and does not incorporate § 1325(b)(3).  The contrary argument is that determination of projected 
disposable income under § 1325(b)(2) necessarily includes reference to § 1325(b)(3) to calculate reasonably 
necessary expenses and that congressional intent in enacting § 1129(a)(15) was to make the chapter 13 rules 
applicable in chapter 11 cases. 
389 Prior to the amendment of the projected disposable income test by BAPCPA in 2005, the standard in all chapter 
13 cases was whether expenditures were reasonably necessary for the support of the debtor and the debtor’s 
dependents.  No distinction between above-median and below-median debtors existed under pre-BAPCPA law.  
Accordingly, the pre-BAPCPA case law deals with the same standard that § 1191(d)(1) states.  For a discussion of 
application of the “reasonably necessary” standard for expenditures for maintenance and support in chapter 13 cases, 
see W. Homer Drake, Jr., Paul W. Bonapfel, & Adam M. Goodman, CHAPTER 13 PRACTICE AND PROCEDURE § 8:28. 
390 E.g., In re Hyde, 2022 WL 2015538 at * 9 (Bankr. E.D. La. 2022).  
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 With regard to expenditures for the business, income is not “disposable income” under 

§1191(d)(2) if it is “reasonably necessary to be expended” for expenditures “necessary for the 

continuation, preservation, or operation” of the business.391  The rule contemplates the payment 

of items such as payroll, utilities, rent, insurance, taxes, acquisition of inventory or raw materials, 

and other expenses ordinarily incurred in the course of running the business. 

 Questions may arise when the debtor wants to establish a reserve for various purposes, 

such as capital expenditures that are anticipated (e.g., the need to repair or replace existing 

equipment), or when the debtor needs to use income to grow the business (e.g., increasing 

inventory levels, marketing expenses, or payroll) to improve its profitability.  Creditors may 

reasonably argue that the disposable income they must receive should not be depleted when the 

debtor will gain the benefit of the investment of income in the business.   

 Chapter 12 cases have indicated that a reserve is permissible in appropriate 

circumstances.392  As later text discusses, an extension of the period that the debtor must make 

payments of projected disposable income may be appropriate if the court permits its reduction 

for a reserve or for expenditures to grow the business.  The court in In re Urgent Care 

Physicians, Ltd., 2021 WL 6090985 at * 10 (Bankr. E.D. Wisc. 2021), permitted an operating 

reserve based on testimony of the debtor’s principal that the reserve was necessary to protect 

against shortfalls in cash due to the cyclical nature of the debtor’s income. 

391 § 1191(d)(2). 
392 See, e.g., Hammrich v. Lovald (In re Hammrich), 98 F.3d 388 (8th Cir. 1996) (affirming confirmation of a plan 
including a reserve); In re Schmidt, 145 B.R. 983 (Bankr. D.S.D. 1991) (capital reserve permissible only if debtor 
demonstrates that obtaining financing is not feasible); In re Kuhlman, 118 B.R. 731 (Bankr. D.S.D. 1990) (debtor 
has burden of proving expenditures reasonably necessary for farming operation and living expenses); In re Janssen 
Charolais Ranch, Inc., 73 B.R. 125 (Bankr. D. Mont. 1987) (dicta) (reserve is allowable).  But see Broken Bow 
Ranch, Inc. v. Farmers Home Admin. (In re Broken Bow Ranch, Inc.), 33 F.3d 1005 (8th Cir. 1994). 
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 Another question arises if a debtor is a “pass-through” entity for income tax purposes 

(e.g., a subchapter S corporation or an entity taxed as a partnership, including a limited liability 

company).  Such a business does not pay tax on its income.  Rather, its income is “passed 

through” to its owners, who must pay tax on it regardless of whether the income is distributed to 

them. Payment of profits to owners of a business does not easily fit within the concept of an 

expenditure reasonably necessary for its continuation, preservation, or operation.     

 If the debtor’s disposable income cannot take account of distributions to owners for at 

least the amount of tax that they owe based on its income, the owners will owe a tax on the 

business income393 but will receive no money to pay it.  When the generation of income by a 

business gives rise to taxation, it seems appropriate to determine disposable income on an after-

tax basis, regardless of the tax status of the business.  Moreover, in most cases the owners of the 

business are also its managers, and their financial difficulties arising from inability to meet tax 

obligations could adversely affect the business.   

 Courts will have to decide whether distributions to owners to pay taxes the owners incur 

are an appropriate expenditure that is “reasonably necessary for the continuation, preservation, or 

operation of the business” when the debtor is not obligated to pay the tax. 

 The projected disposable income test has its genesis in chapter 13, which contemplates 

periodic, usually monthly, payments to the trustee for disbursement to creditors in accordance 

with the plan.  In some cases, the amount of the monthly payment may increase by a specified 

393 Payments to creditors under the plan are not necessarily allowable as a deduction in determining taxable income.  
No deduction is permissible to the extent that the debtor is repaying principal on a loan.  With regard to trade debt, 
no deduction will be allowed if the debtor calculates taxable income on an accrual basis (as the IRS requires for 
many businesses) and has already deducted the amount due as an expense. 
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amount at one or more specified times.394  In any event, chapter 13 plans typically provide for 

the debtor to pay a regular fixed amount.   

 While fixed payment plans are the standard in individual cases where material variations 

in income are not expected, debtors in business cases may be concerned that unpredictable 

changes in the economy may depress earnings or increase expenses and make it difficult or 

impossible to pay a fixed amount.  Creditors, on the other hand, may expect that, if conditions 

improve, the debtor should pay more.   

 Thus, a debtor might propose, or creditors might insist on, the payment of actual 

disposable income over the required period rather than a fixed monthly amount.  Variations 

could include minimum or maximum requirements or some percentage of disposable income in 

excess of specified amounts.   

 Such provisions are clearly permissible in a consensual plan that arises from negotiations 

between the debtors and creditors.  The statutory requirements seem flexible enough that a 

debtor’s plan that included them would satisfy the PDI test.  Whether a court could impose such 

provisions is a more difficult question, in part because of difficulties in defining how to calculate 

projected disposable income when the payment is not fixed and in specifying how the debtor 

accounts for and reports it.   

 A debtor must also pay careful attention to the drafting of such a provision.  In re Patel, 

621 B.R. 245 (Bankr. E.D. Cal. 2020), illustrates the issues that arise when a plan provides for 

payment other than fixed amounts.   

394 Such plans are commonly referred to as “step” plans.  See W. Homer Drake, Jr., Paul W. Bonapfel, & Adam M. 
Goodman, CHAPTER 13 PRACTICE AND PROCEDURE § 8:23.    
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 In Patel, the chapter 11 plan of the individual debtors, confirmed in 2011, provided for 

payment to creditors of all of the debtor’s “disposable income as defined in § 1129(a)(15)(B)” in 

quarterly payments over seven years.  The plan required reports every 120 days, but the debtor 

stopped making them after 24 months. 

 The debtor never made any payments, and an unsecured creditor filed a motion to convert 

the case to chapter 7 based on the default.  The debtor contended that no default existed because 

there had been no disposable income.   

 Construing the plan as a contract and applying state contract law, the court concluded that 

disposable income included income from all sources, not just income from the business, as the 

debtor argued, and that the debtor had fiduciary or contractual duties under the plan to account 

for disposable income.  Accordingly, although state law ordinarily places the burden on the 

creditor to show a default, the court concluded that the debtor must show the completion of 

payments to receive a discharge. 

 The court concluded that the debtor had not shown that he had not had any disposable 

income and converted the case to chapter 7. 

 The determination of objections to confirmation based on the PDI requirement requires 

the court to receive evidence about their accuracy and reliability, which may include testimony 

from an accountant or financial advisor as well as the debtor’s principal.395 

395 In re The Lost Cajun Enterprises LLC, 2021 WL 6340185 (Bankr. D. Col. 2021). 
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ii. Determination of period for commitment of projected disposable income for 
more than three years 

 
 A projected disposable income test applies in cases under chapter 12396 and 13397 and in 

traditional chapter 11 cases of individuals.398  Each section prescribes the period of time for 

which the debtor must commit projected disposable income to make payments under the plan.  

The required time is colloquially referred to as the “commitment period,” but only chapter 13 

specifically uses the term by defining the “applicable commitment period” – the period for which 

the debtor must use projected disposable income to pay unsecured creditors – as three years for 

“below-median” debtors and five years for “above-median” debtors.399 

 For sub V cases, §1191(c)(2) provides for a commitment period of three years or such 

longer time, not to exceed five years, that the court fixes.400  The five-year maximum 

commitment period in a sub V case is the same as the longest minimum commitment period 

under the chapter 11 and above-median chapter 13 tests.401  

 Section 1191(c)(2) contains no standards for fixing the commitment period.  And because 

the involvement of the court in choosing the commitment period is unique to subchapter V, 

practice and precedent under the tests in other chapters may not provide guidance.   

 In chapters 12 and 13 and in traditional chapter 11 cases of individuals, the court has no 

role in determining the commitment period for projected disposable income. The court in a 

chapter 12 case and in the case of a below-median chapter 13 debtor must approve the term of a 

396 § 1225(b). 
397 § 1325(b). 
398 § 1129(a)(15).  The requirement applies only if an unsecured creditor invokes it.   
399 § 1125(b)(4). 
400 § 1191(c)(2). 
401 The maximum commitment period in a chapter 12 case is five years.  § 1225(b)(1)(B).  Chapter 13 sets specific 
commitment periods of three years for below-median debtors, § 1325(b)(4)(A), and five years for above-median 
debtors, § 1325(b)(4)(B).  The commitment period in a chapter 11 case is the longer of five years or the period for 
which the plan provides for payments.  § 1129(a)(15). 
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plan in excess of three years if the debtor proposes it, but whether to approve a longer plan term 

that the debtor wants is different than whether to require the debtor to pay more than the debtor 

wants.402  Case law dealing with the length of a plan under the other tests does not deal with the 

issue that §1191(c)(2) presents.403  

402 In a chapter 12 case, a plan may not provide for payments in excess of three years unless the court, for cause, 
approves a longer period, not to exceed five years.  § 1222(c).  Approval of a longer period in a chapter 12 case 
extends the commitment period for the period that the court approves, § 1225(b)(1)(B), but only the debtor may file 
a plan, § 1221, so it is the debtor who chooses the commitment period. 
 In chapter 13 cases, the court has no choice to make.  The statute fixes the “applicable commitment period” 
as three years for a below-median debtor and five years for an above-median debtor.  The only dispute for the court 
is whether the debtor is below-median or above-median. 
 In chapter 11 cases, § 1129(a)(15) specifies the commitment period as the longer of five years or the period 
for payments under the plan.  The court neither approves nor fixes the commitment period. 
403 The court in chapter 12 cases and in chapter 13 cases of below-median debtors must approve a plan that has a 
term exceeding three years.  §§ 1222(c), 1322(d).  

In chapter 13 cases, the fact that the plan of a below-median debtor extends beyond three years does not 
affect the applicable commitment period or how much projected disposable income the debtor must pay.  
 In a traditional chapter 11 case of an individual, § 1129(a)(15) sets the commitment period as the longer of 
five years or the period for which the plan provides payments.  Thus, the terms of the plan, not a separate 
determination by the court, govern the length of time that the debtor must use projected disposable income to make 
payments. 
 Until enactment of BAPCPA in 2005, which increased the minimum commitment period in chapter 13 
cases for above-median debtors to five years, a chapter 13 plan of any debtor could not provide for payments for 
more than three years unless the court, for cause, approved a longer period, up to five years.  § 1322(c) (2000) 
(current version at § 1322(d) (2018)) (BAPCPA renumbered subsection (c) as subsection (d)); see W. Homer Drake, 
Jr., Paul W. Bonapfel, & Adam M. Goodman, CHAPTER 13 PRACTICE AND PROCEDURE § 4:9.  And the pre-BAPCPA 
projected disposable income test required use of projected disposable income for only three years, regardless of the 
length of the plan.  11 U.S.C. § 1325(b)(1)(B) (2000) (current version at 11 U.S.C. § 1325(b)(4) (2018)).  
 The pre-BAPCPA rules for chapter 12 cases were different, and BAPCPA did not change them.  As in pre-
BAPCPA chapter 13 cases (and as in cases of below-median chapter 13 debtors under current law), the maximum 
duration of a plan under § 1222(c) is three years unless the court approves a longer period for cause.  But unlike pre-
BAPCPA chapter 13, the chapter 12 projected disposable income test in § 1225(b)(1) requires use of projected 
disposable income during any longer period that the court approves. 
 Some pre-BAPCPA case law concerning the maximum period for a chapter 13 plan suggests that the pre-
BAPCPA limitation to three years absent a showing of cause was to protect the debtor from being bound for a 
lengthy period. Under this reasoning, a three-year limitation on the plan period for a below-median chapter 13 
debtor is mandatory unless a longer period is in the interest of the debtor.  See CHAPTER 13 PRACTICE AND 
PROCEDURE § 4:9 (citing cases).  This conclusion is consistent with the facts that (1) only the debtor may file a 
chapter 13 plan under § 1321 (although an unsecured creditor or trustee may request modification of a confirmed 
plan under §1329(a)); and (2) the court must approve a period longer than three years for cause under § 1322(d)).  
The issue is moot for an above-median chapter 13 debtor because the BAPCPA amendment to the projected 
disposable income rule makes a five-year period mandatory if the trustee or an unsecured creditor invokes the 
projected disposable income rule (and someone always does). 
 Although the case law deals with the question of how long a plan should be, it does so in the context of a 
debtor’s proposal of a longer period.  The case law does not consider the different question of whether the court 
should require the debtor to make payments for a longer period than the plan proposes. 
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 Courts will have to determine what facts and circumstances justify a longer commitment 

period and, if so, how much longer the period should be.   

 One reason to extend the period could be a debtor’s deduction from projected disposable 

income of amounts required for anticipated capital needs or expenses to grow the business, as 

earlier text discusses.  If the court permits such deductions, existing creditors are effectively 

funding the business for the future benefit of the debtor.  An extension of the commitment period 

could be an appropriate way for creditors to share in the debtor’s success that depends in part on 

their involuntary contributions in the form of reduced projected disposable income.404 

 Courts will also have to decide how to proceed when a creditor or trustee asks to fix the 

commitment period for a longer time than proposed in the debtor’s plan.405   The authority of the 

court to fix the commitment period implies authority to order more payments than the debtor’s 

plan proposes.  The contrary position is that the court may only deny confirmation unless the 

debtor modifies the plan to conform with the court’s determination.  As a practical matter, it may 

make no difference to a debtor who wants a confirmed plan.  

 The court’s authority to fix the commitment period implies that the court may raise the 

issue sua sponte. 

 Several courts have addressed the issue of the period over which the debtor must pay 

disposable income to creditors.   

404 See 8 COLLIER ON BANKRUPTCY ¶ 1225.04 (stating that in a chapter 12 case, if reserves for capital or other 
discretionary expenditures are necessary, commitment period is properly extended). 
405 Subchapter V does not expressly give the trustee standing to object to confirmation.  The trustee’s duty to appear 
and be heard at the confirmation hearing, § 1183(b)(3)(B), at a minimum contemplates that the trustee may express 
the trustee’s views on any confirmation issue to the court. 
 If the trustee is not a lawyer, a trustee’s “objection” may initiate a dispute that requires legal representation, 
whereas a trustee’s report bringing potential issues to the attention of the court may not.  See Section IV(F).  Unless 
the court concludes as a legal matter that it has no independent duty to determine compliance with confirmation 
requirements, it makes no practical difference, unless the trustee plans to appeal an adverse determination.  Failure 
to object might be a waiver of it for appellate purposes. 
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 In re Walker, 628 B.R. 9 (Bankr. E.D. Pa. 2021), which Section VIII(D)(8) discusses in 

detail, involved a plan that all impaired classes had accepted, so the PDI requirement did not 

apply.  The court rejected the objecting creditor’s contention that the debtor’s failure to propose 

payments for more than three years established a lack of good faith. 

 In re Urgent Care Physicians, Ltd., 2021 WL 6090985 (Bankr. E.D. Wisc. 2021), 

considered arguments by the U.S. Trustee and creditors that the court should require the debtor 

to make payments for five years instead of the three years that the plan proposed for the plan to 

be fair and equitable.  The court concluded that a three-year term was appropriate. 

 The legislative history of subchapter V, the court said, indicated that Congress had 

recognized that small businesses typically have shorter life-spans than large businesses and that 

it had enacted subchapter V to permit small businesses to obtain bankruptcy relief in a timely, 

cost-effective manner and remain in business, thereby benefitting not only the owners, but also 

employees, suppliers, customers, and others who rely on the business. 

 Congress’s recognition that small businesses typically have shorter life-spans, the court 

reasoned, “suggests that a plan term of three years is more reasonable, generally speaking (or as 

a default), than a five-year term, absent unusual circumstances.”  Id. at *10.  The court added that 

Congress’s concern for employees, customers, and others, as well as for the small business itself, 

“reflects an intent to balance the shorter life-span planning of small businesses and timely cost-

effective benefits to debtors, against the benefits to creditors.”  Id.   

 The Urgent Care Physicians court concluded that a three-year term achieved the proper 

balance.  The court noted that the debtor provided outpatient health care for urgent needs, had 

deferred payments to insiders and some healthcare equipment payments, and had committed to 

paying at least its projected disposable income.  Extending the term for two more years, the court 
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continued, would further defer salary restoration to key staff, and further deferring full 

repayment of equipment charges could jeopardize availability of the equipment.  Id. at *11.   

 The court concluded, id. at *11 (citation omitted): 

While at first blush the simple math of an extended plan term might seem to generate a 

higher payment to unsecured creditors, the inherent risks to the small business debtor of 

that extension could defeat the unsecured creditors’ desire for greater recovery.  The 

three-year term here is fair and equitable, as it properly balances the risks and rewards for 

both the debtor and its creditors.  In these circumstances, the Court declines to fix a 

longer plan period.  A longer plan term would disproportionately harm the debtor in 

forcing it to accrue additional unpaid expenses and potentially emerge from its 

reorganization saddled with more debt. 

 In Legal Service Bureau, Inc., v. Orange County Bail Bonds, Inc. (In re Orange County 

Bail Bonds, Inc.), 2022 WL 1284683 (B.A.P. 9th Cir. 2022), the Bankruptcy Appellate Panel of 

the Ninth Circuit described the three-year period as a “baseline requirement.”  Id. at *5.  The 

court explained, id.: 

As part of the streamlined, flexible process under subchapter V, the Bankruptcy Code 

sets a baseline requirement that a debtor commit three years of disposable income, while 

it also affords the bankruptcy court discretion to require more as a condition of finding a 

plan fair and equitable. 

 The court observed that the court’s role in setting a period longer than three years is 

“unique to subchapter V, noting that the period for payment of disposable income in chapter 13 

cases is set by statute and in chapter 12 cases by the debtor, id. at *5, as earlier text discusses.  

Because the bankruptcy court had not set a commitment period longer than three years, the court 
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ruled, the plan satisfied the minimum confirmation requirement if it provided for payment of 

disposable income based on a three-year period.   

 The Orange County Bail Bonds court affirmed confirmation of the plan because it met 

the alternative requirement of subparagraph (B) of § 1191(c)(2) that the plan provide for 

payments having a present value of not less than the debtor’s disposable income for three years.  

Specifically, the plan provided for about $ 433,000 that the debtor realized from the postpetition 

liquidation of an estate asset to make payments under the plan, which exceeded its projected 

disposable income for three years of about $ 287,000.  Id. at *6.406 

406 The opinion in Legal Service Bureau, Inc., v. Orange County Bail Bonds, Inc. (In re Orange County Bail Bonds, 
Inc.), 2022 WL 1284683 (B.A.P. 9th Cir. 2022), states that the liquidation proceeds were about $ 433,000, id. at *3, 
that the plan proposed to pay the objecting creditor, Legal Service Bureau, Inc., d/b/a Global Fugitive Recovery 
(“Global”), which the plan separately classified, $100,000 of those proceeds, id., and that the bankruptcy court’s 
confirmation order required payment to Global of $127,794.35.  Id. at *4.  The opinion further states that the plan 
proposed to pay Global from its actual disposable income for the five years after confirmation, but the debtor stated 
that because it would pay only actual disposable income, it was possible that Global could receive nothing from 
future earnings or that it might not be paid in full.  Id. at *3.  The debtor projected total disposable income of about 
$287,000 over the three-year period after confirmation and about $493,000 over five years.  Id.  
 The BAP opinion further states that, in response to an objection to confirmation that § 1191(c)(2) requires a 
debtor to commit at least three years of projected disposable income to the plan, the debtor amended the plan to 
provide that it would not receive a discharge unless it paid all actual disposable income over a five-year period and it 
paid the largest creditor, separately classified, a minimum of $181,000 from actual disposable income.  Id. at *3.    
 The BAP opinion does not recite what happened to the liquidation proceeds that Global did not receive or 
the treatment of unsecured claims in the other class. 
 A review of the plan and confirmation order in the bankruptcy court clarifies the provisions of the plan.  In 
re Orange County Bail Bonds, Inc., Bankruptcy Case No. 8:19-bk-12411-ES (the “Bankruptcy Case”). 
  Although the confirmed plan separately classified Global and general unsecured creditors, it provided for 
the classes to share pro rata in the liquidation proceeds remaining after payment of priority and administrative claims 
and in the debtor’s actual disposable income.  Plan of Reorganization for Small Business Debtor, Bankruptcy Case 
ECF No. 285 (Mar. 2, 2021), at 1 (¶ C), 3 (¶ 4.01, Class 2 and Class 3 treatment).  The provisions for treatment of 
the two classes are identical except that the provision for Global states that the debtor is pursuing an appeal from the 
prepetition judgment it obtained.  The debtor in the plan valued the distributions that creditors would receive at 
“approximately” 100 cents on the dollar, id. at 2 (Article 1), and the plan provided for payment of interest on the 
claims in both classes at the federal judgment rate.  Id. at 3 (¶ 4.01, Class 2 and Class 3 treatment).  The plan stated 
that, after payment of administrative expenses and apriority claims from the liquidation proceeds, Global would 
receive $100,000 on its claim and general unsecured creditors would receive pro rata distributions totaling 
$3,608.31.  Id. at 1 (¶ C).   
 The confirmation order amended the discharge provision of the plan to provide that, unless all claims were 
paid in full, the debtor would not receive a discharge unless the debtor paid all actual disposable income to creditors 
for five years and the debtor paid a minimum of $181,000.  Confirmation Order, Bankruptcy Case ECF No. 310 
(Apr. 13, 2021), at 6-7 (¶ I).  It did not provide for $181,000 to be paid to Global.   
 The confirmation order also ) included specific directions for disbursement of the liquidation proceeds of 
$432,972.95.  It provided for payment of allowed fees of the debtor’s attorney’s and professionals, the allowed fee 
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 5.  Requirements for feasibility and remedies for default 
 

SBRA added a feasibility requirement in § 1191(c)(3) as part of the “fair and equitable” 

test.  The Bankruptcy Threshold Adjustments and Technical Corrections Act (“BTATCA”)407 

amended it to clarify its operation. 408   

of the subchapter V trustee, unpaid postpetition compensation due to the debtor’s principal, and priority claims in 
the total amount of $ 300,567.37, leaving a balance of $132,405.58 for distribution to unsecured creditors.  Global 
received $127,794.35, and the only two other unsecured creditors received a total of $4,611.23.   
 The bankruptcy court confirmed the amended plan, concluding that it met the requirements of subparagraph 
(A) of § 1191(c)(2).  Legal Service Bureau, Inc., v. Orange County Bail Bonds, Inc. (In re Orange County Bail 
Bonds, Inc.), 2022 WL 1284683 at *9 (B.A.P. 9th Cir. 2022). 
 The Bankruptcy Appellate Panel ruled that the plan did not meet the requirements of subparagraph A 
because it did not provide for payment of the debtor’s projected disposable income.  “Instead,” the court explained, 
“it provides for an effective date payment of $427,972.95 and possible payment of an unknown amount from 
Debtor’s actual disposable income.”  Id. at *5.   
 The BAP rejected the debtor’s argument that the plan complied with subparagraph B because the effective 
date payment of the liquidation proceeds plus the minimum payment of $181,000 was greater than projected 
disposable income over five years.  
 The court advanced two reasons.  First, the plan made discharge contingent on the minimum payments, but 
it did not require the payment of any specific amount.  Second, the effective-date value of the payments could not be 
determined because the plan did not specify the timing or actual amount of any future payment.  Id. at *5.   
 Nevertheless, the BAP concluded that the plan satisfied § 1191(c)(2)(B) because the effective date payment 
of the liquidation proceeds (about $433,000) exceeded the debtor’s projected disposable income (about $287,000) 
for the minimum three-year period.  Id. at *6.  Therefore, the BAP ruled that the bankruptcy court “did not clearly 
err in finding that the Plan is fair and equitable to [the objecting creditor].  Although the confirmation order 
referenced § 1191(c)(2)(A), any such error was harmless.  And we may affirm on any ground fairly supported by the 
record.”  Id. (citations omitted). 
407 Bankruptcy Threshold Adjustment and Technical Corrections Act, § 2(f), Pub. L. No. 117-151, 136 Stat. 1298 
(June 21, 2022) (hereinafter “BTATCA”).  The amendment applies in cases commenced on or after March 27, 2020, 
that were pending on the effective date.  BTATCA § 2(h)(2). 
408 Prior to BTATCA, § 1191(c)(3) had three parts.   
 Subparagraph (3)(A) contained two of them, stated in the alternative.  Clause (3)(A)(i) required that the 
debtor will be able to make all payments under the plan, while clause (3)(A)(ii) required only a reasonable 
likelihood that the debtor will be able to make the plan payments.  The two alternative provisions made no sense 
because the first necessarily incorporates the second.  (If the debtor will be able to make all payments it must be true 
that there is a reasonable likelihood that it will.)  The first provision is superfluous as a practical matter because the 
court never has to make a distinction and decide that a debtor will be able to make payments; finding a reasonable 
likelihood is always sufficient.   
 The third part of paragraph (3) was subparagraph (B), which required that the plan contain appropriate 
remedies.  It made sense as an independent directive.  Moreover, it is connected to subparagraph (A) with “and”; 
such a connection between two requirements normally means that both must be satisfied. 
 The puzzling language in subparagraph (A), however, provided the basis for an argument that a drafting 
error occurred.  Thus, it was arguable that former § 1191(c)(3) did not require that the plan provide appropriate 
remedies if the court concluded that the debtor will be able to make all plan payments. 
 The three parts made more sense if the remedies requirement applied only when the court concluded there 
is a reasonable likelihood that the debtor will make payments, not that it will be able to. Under such an 
interpretation, the alternative requirements are:  (1) a finding that the debtor will be able to make payments; or (2) a 
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 As amended by BTATCA, § 1191(c)(3) states two alternative standards. 

 The first alternative, § 1191(c)(3)(A), requires a finding that the debtor “will” be able to 

make all payments under the plan.  

 The second alternative requires only a “reasonable likelihood” that the debtor will be 

able to make plan payments, § 1191(c)(3)(B)(i).  In this situation, however, § 1183(c)(3)(B)(ii) 

requires that the plan provide “appropriate remedies, which may include the liquidation of 

nonexempt assets, to protect the holders of claims or interests in the event that the payments are 

not made.” Section XII(B) discusses remedies for default in the plan. 

 A debtor may obtain cramdown confirmation of a plan that does not include “appropriate 

remedies” upon default, but doing so subjects the plan to the more stringent feasibility 

requirement.  It seems risky to let confirmation depend on a bankruptcy judge’s willingness to 

make a fine distinction between the two feasibility standards and, more critically, a 

determination that the debtor satisfies the higher one. 

Each of the alternative feasibility standards is higher than the requirement in 

§ 1129(a)(11) that confirmation is “not likely to be followed by liquidation, or the need for 

further reorganization” of the debtor, unless the plan contemplates it.  Although the 

§ 1129(a)(11) requirement remains applicable to subchapter V confirmation as one of the 

provisions of § 1129(a) that must be satisfied for consensual or cramdown confirmation, a 

finding that the debtor will make, or is reasonably likely to make, plan payments necessarily 

means that liquidation or further reorganization will not likely follow.   

finding that there is a reasonable likelihood that the debtor will make payments and the plan provides appropriate 
remedies.  This reading gives meaning to both parts of subparagraph (A). 
 BTATCA changed § 1191(c)(3) to resolve the issue by requiring appropriate remedies if there is a 
“reasonable likelihood” that the debtor will make plan payments but not if the court finds that it will, as the text 
explains.  
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 The court in In re Moore & Moore Trucking, LLC, 2022 WL 120189 (Bankr. E.D. La. 

2022), held that a provision in a plan that permitted the objecting secured creditor to foreclose in 

the event of default was an appropriate remedy that met the requirement of § 1191(c)(3)(B).409  

In In re Hyde, 2022 WL 2015538 at *10 (Bankr. E.D. La. 2022), the court concluded that a 

provision for the debtor and the debtor’s non-filing spouse to grant a second mortgage on their 

home to the trustee for the benefit of creditors in the event of default in payments of projected 

disposable was an appropriate remedy.   

Courts in sub V cases have addressed objections based on feasibility (under the statute 

prior to the BTATCA amendment) in the context of the facts in the case. 

 In In re Ellingsworth Residential Community Association, Inc., 2020 WL 6122645 

(Bankr. M.D. Fla. 2020),410 the bankruptcy court confirmed the plan of a homeowner’s 

association over the objection of a creditor that it was not feasible because its funding depended 

on a proposed assessment of owners that the owners had not yet been approved.   

 Based on testimony from the president of the association that the plan was feasible and 

that the homeowners would approve the assessment, the court found that the assessment would 

be approved and that the debtor would therefore be able to make payments as proposed.  As part 

of its ruling, the court imposed a requirement that the homeowners approve the assessment 

within four months, in default of which the court would find the debtor in breach of the plan.  

409 The case arose prior to BTATCA’s amendment of the statute.  The revised section is § 1191(c)(3)(B)(ii).  See 
supra note 408.  
410 In an earlier order, the bankruptcy court had determined that the debtor was eligible for subchapter V even 
though as a nonprofit homeowner’s association it had no profit motive.  In re Ellingsworth Residential Community 
Association, Inc., 619 B.R. 519 (Bankr. M.D. Fla. 2019).  The district court agreed with the bankruptcy court in an 
order affirming the issuance of a scheduling order.  Guan v. Ellingsworth Residential Community Association, Inc. 
(In re Ellingsworth Residential Community Association, Inc.), 2021 WL 3908525 (M.D. Fla. 2021), appeal 
dismissed, 2021 WL 6808445 (11th Cir. 2021) (unpublished), cert. denied, 2022 WL 1131391 (2022). 
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 In In re Pearl Resources, LLC, 622 B.R. 236 (Bankr. S.D. Tex. 2020), the court 

confirmed the plan of the jointly administered debtors over the objections of several creditors 

that the plan was not feasible because its projections with regard to disposable income were 

speculative and subject to market conditions.   

 The court observed, id. at 269 (footnotes omitted):   

 The new requirement [of § 1191(C)(3)(A)411] fortifies the more relaxed feasibility 

test that § 1129(a)(11) contains.  Section 1129(a)(11) requires only that confirmation is 

not likely to be followed by liquidation or the need for further reorganization unless the 

plan proposed it. . . .  The feasibility requirement for confirmation requires a showing that 

the debtor can realistically carry out its plan.  Though a guarantee of success is not 

required, the bankruptcy court should be satisfied that the reorganized debtor can stand 

on its own two feet. 

 The court found that expert testimony regarding the plan’s feasibility was credible and 

confirmed the plan.  In addition, the court found that the plan’s provision for the liquidation of 

assets in the event of default satisfied the requirement of § 1191(c)(3)(B) that the plan contain 

appropriate remedies. 

 Other courts have similarly relied on testimony from an accountant412 or credible 

testimony from the debtor’s principal413 in determining whether a plan meets the feasibility 

requirement of § 1191(c)(3)(B)(ii). 

 In In re Gabbidon Builders, LLC, 2021 WL 1964544 (Bankr. W.D. N.C. 2021), the court 

denied confirmation of the debtor’s plan and converted the case to chapter 7.  The debtor planned 

411 The case was decided before BTATCA’s amendment of the statute.  See supra note 408.  
412 In re Moore & Moore Trucking, LLC, 2022 WL 120189 (Bankr. E.D. La. 2022). 
413 In re Urgent Care Physicians, 2021 WL 6090985 (Bankr. E.D. Wisc. 2021). 
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to sell a parcel of real property, to use the proceeds to make some payments to creditors and to 

purchase a new lot, to construct a house on the new lot and sell it, and to use those proceeds to 

pay creditors.  The plan also proposed monthly payments to creditors from operating income.   

 The court found that the principal’s testimony in support of confirmation was unreliable 

and conflicting.  The court concluded that the evidence did not establish that sale of the property 

was imminent, that the proposed construction of a new house could occur as proposed, or what 

the debtor would receive upon its sale.  Id. at *2-3.  Similarly, the court concluded that no 

evidence supported the debtor’s predictions of future income.  Id. at *4.  

 Testimony from a debtor’s principal was likewise insufficient to establish feasibility in In 

re U.S.A. Parts Supply, Cadillac U.S.A. Oldsmobile, U.S.A. Limited Partnership, 2021 WL 

1679062 (Bankr. N.D. W. Va. 2021).  The court questioned the debtor’s revenue projections, 

noting the absence of testimony as to how it would achieve a 50 percent increase over declining 

historical results.  Id. at *4.414 

 The court in In re Lupton Consulting LLC, 2021 WL 3890593 (Bankr. E.D. Wisc. 2021), 

concluded that the plan was not feasible because the debtor’s financial projections submitted by 

its principal were not reliable in view of historical data and discrepancies with operating reports. 

 In an individual case, the court in In re Hyde, 2022 WL 2015538 at *10 (Bankr. E.D. La. 

2022), concluded that testimony from the debtor and the debtor’s non-filing spouse about the 

debtor’s income from Social Security benefits and part-time work, the non-filing spouse’s 

income and commitment to assist in the funding of the plan, and annual household expenses 

414 The court addressed the feasibility issue after it had decided to dismiss the case for cause, including the failure to 
explain ambiguities in monthly reports, postpetition payment of unsecured creditors without court approval, failure 
to file postpetition sales tax returns and pay the taxes, and receipt of a postpetition loan from a company owned by 
the principal’s spouse without court approval.  2021 WL 1679062 at *3. 
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established that the debtor could realistically carry out the plan providing for payment of 

projected disposable income for five years. 

 6.   Payment of administrative expenses under the plan  

 Section 1191(e) permits confirmation of a plan under §1191(b) that provides for payment 

through the plan of administrative expense claims and involuntary gap claims.  Section VII(C) 

discusses this provision.   

C.  Postconfirmation Modification of Plan 

 The rules for postconfirmation modification in §1193 differ depending on whether the 

court has confirmed a consensual plan under §1191(a) or a cramdown plan under §1191(b).   The 

provisions in § 1127 for modification of a plan do not apply in a sub V case.415 

1.  Postconfirmation modification of consensual plan confirmed under §1191(a) 
 
 If the court has confirmed a consensual plan under §1191(a), §1193(b) does not permit 

modification after substantial consummation.  The modification must comply with applicable 

plan content requirements.   

The modified plan becomes the plan only if circumstances warrant the modification and 

the court confirms it under §1191(a).416  The holder of any claim or interest who voted to accept 

or reject the confirmed plan is deemed to have voted the same way unless, within the time fixed 

by the court, the holder changes the vote.417  These are the same rules that govern 

postconfirmation modification in traditional chapter 11 cases under § 1127(b).   

 Section 1101(2), defines “substantial consummation.”   It requires that three events occur.  

The first is the “transfer of all or substantially all of the property proposed by the plan to be 

415 § 1181(a). 
416 § 1193(b).  
417 § 1193(d). 
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transferred.” § 1101(2)(A).  The second is the “assumption by the debtor or the successor to the 

debtor under the plan of the business or of the management of all or substantially all of the 

property dealt with by the plan.”  § 1101(2)(B).  The third is the “commencement of distribution 

under the plan.”  § 1101(2)(C).   

 Typically, the determining factor for substantial consummation is the commencement of 

distribution.   

 In re National Tractor Parts, Inc., 2022 WL 2070923 (Bankr. N.D. Ill. 2022), considered 

when distributions commence.  There, the debtor sought to modify its consensual plan confirmed 

under §1191(a) to modify the treatment of the claim of the Small Business Administration based 

on a loan under the COVD-19 EIDL program.  The debtor wanted to obtain an increase in the 

amount of the loan on favorable terms but was not eligible under the terms of the plan that 

treated SBA’s claim as a general unsecured claim, payable in quarterly payments.   

 The proposed modification provided for separate classification of the SBA’s claim and 

payment of it in accordance with contractual terms if the SBA provided additional funding or 

treatment as a general unsecured claim under the original plan provisions if it did not.   

 The United States Trustee objected to modification on the ground that “commencement 

of distribution under the plan” had occurred such that the plan had been substantially 

consummated under the definition in § 1101(2) and that, therefore, the consensual plan could not 

be modified under § 1193(b). 

 The debtor had made de minimis payments totaling $ 1,428.20 to creditors in two classes 

but had not yet made a $ 50,000 payment to a creditor in another class or begun quarterly 

payments to general unsecured creditors. 
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 The National Tractor Parts court held that “commencement of distribution” occurs at the 

time any payment to any creditor is made.  Accordingly, the court ruled, the plan had been 

substantially consummated and the debtor could not modify it.   

 The National Tractor Parts court concluded that § 1101(2)(C) is plain and unambiguous.  

The court explained, id. at * 4: 

The plain language of [§ 1101(2)(C)] does not require commencement of distribution to 
every creditor, or every class, or even substantially all creditors or classes.  It means, 
simply, that the process contemplated in the confirmed plan is underway. 
 

 The court observed, further, that the language in § 1101(2)(A) and (B) refers to “all or 

substantially all” of property to be transferred or dealt with by the plan, whereas such language is 

“conspicuous in its absence from § 1101(2)(C).  Id at *4.   

 National Tractor Parts is consistent with other cases dealing with other cases addressing 

the issue in traditional chapter 11 cases.418   

418 E.g., In re Centrix Fin. LLC, 394 F. App’x 485, 489 (10th Cir. 2010) (“[The] construction of § 1102(A) as 
requiring completion of substantially all payments to creditors would render meaningless § 1102(C), which requires 
only that distributions under the plan be commenced.”) (Unpublished).  In re Wade, 991 F.2d 402, 406 n. 2 (7th Cir. 
1993) (“Section 1101(2) states that substantial consummation is reached when, inter alia, distribution has 
commenced but not necessarily been completed.” (Emphasis in original); In re JCP Properties, Ltd., 540 B.R. 596, 
607 (Bankr. S. D. Tex. 2015) (“To require a substantiality of distribution payments rather than a mere existence of 
distribution payments, where the very same definition expressly includes a substantiality component for transferred 
property, would render § 1102’s ‘all or substantially all’ a mere surplusage within § 1101(2).”); In re Western 
Capital Partners, LLC, 2015 WL 400536 (Bankr. D. Colo. 2015).   
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 Some courts, however, have concluded that commencement of distribution does not 

occur merely because the debtor has made some payments under the plan.419  As one court 

explained:420 

Applying the plain meaning approach of statutory interpretation, it seems that 
commencement should mean not just the beginning of payments to a single creditor, but 
the commencement of distribution to all or substantially all creditors. 

 
2.  Postconfirmation modification of cramdown plan confirmed under §1191(b) 

 
 If the plan has been confirmed under §1191(b), §1193(c) permits the debtor to modify the 

plan at any time within three years, or such longer time not to exceed five years as the court 

fixes.421  The modified plan becomes the plan only if circumstances warrant the modification and 

the court confirms it under the requirements of §1191(b).422 

 The postconfirmation modification rules for a cramdown plan are similar to the 

postconfirmation modification provisions in chapters 12 and 13.  In these chapters, 

postconfirmation modification is permitted at any time prior to the completion of payments 

under the plan; the modified plan must meet confirmation requirements.423  Unlike the provisions 

419 E.g., In re Dean Hardwoods, Inc., 431 B.R. 387, 392 (Bankr. E.D.N.C. 2010); In re Litton, 222 B.R. 788 (Bankr. 
W.D. Va. 1998) (holding plan not substantially consummated because one distribution made to one creditor), aff'd 
on other grounds, 232 B.R. 666 (W.D Va. 1999); In re Heatron, Inc., 34 B.R. 526, 529 (Bankr. W.D. Mo. 
1983)(holding plan not substantially consummated 29 months after confirmation when 53% of payments under the 
confirmed plan had been made).  See also In re McDonnell Horticulture, Inc. 2015 WL 1344254 at *3 (Bankr. 
E.D.N.C. 2015) (Noting that “courts in this District have held that distribution of payments under a plan needs to 
have commenced with respect to ‘all or substantially all’ creditors,” the court concluded that payments had 
commenced.); In re Archway Homes, Inc., 2013 WL 5835714 at * 4 (Bankr. E.D.N.C. 2013) (citing Dean 
Hardwoods, supra, with approval but concluding distributions had commenced.). 
 The National Tractors court characterized this approach as the minority view.  In re National Parts, Inc., 
2022 WL. 2070923 at *5 (Bankr. N.D. Ill. 2022).  
420 In re Dean Hardwoods, Inc., 431 B.R. 387, 392 (Bankr. E.D. N.C. 2010). 
421 § 1193(c). 
422 The provisions of § 1192(d) with regard to acceptances or rejections of the original plan do not apply to 
postconfirmation modification of a cramdown plan, presumably because such a plan is confirmed without regard to 
acceptances. 
423 §§ 1229, 1329.  
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in the other chapters, §1193(c) does not permit modification at the request of creditors or the 

trustee.424   

D.   § 1129(a) Confirmation Issues Arising in Subchapter V Cases 

 As Sections VIII(A) and (B) explain, both consensual and cramdown confirmation 

require that the plan meet all the requirements of § 1129(a) except those noted.  This Section 

discusses confirmation issues under § 1129(a) that do not involve subchapter V provisions but 

that have arisen in subchapter V cases.425  Section VIII(E) discusses confirmation and related 

issues involving secured claims that have arisen in subchapter V cases.   

1.  Classification of claims; unfair discrimination 

 A plan must designate classes of claims, with some exceptions such as priority tax 

claims, and interests, § 1123(a), and specify any class that is not impaired, § 1123(b).  

Classification is particularly critical if the debtor wants consensual confirmation because 

consensual confirmation requires that all classes of claims and interests accept the plan or not be 

impaired.  § 1129(a)(8).426 The classification rule in § 1122(a) is that the claims or interests in a 

class must be “substantially similar.”  An issue related to classification is that cramdown 

confirmation of a subchapter V plan requires, among other things, that the plan not “discriminate 

unfairly.”  §1191(b). 

 Two cases have considered the classification of secured claims in subchapter V plans. 

424 § 1193(c).  
425 For a review and application of requirements for confirmation in a subchapter V case, see In re Pearl Resources, 
LLC, 622 B.R. 236 (Bankr. S.D. Tex. 2020).  See also In re Fall Line Tree Service, Inc., 2020 WL 7082416 (Bankr. 
E.D. Cal. 2020). 
426 It is also important in the cramdown context because cramdown confirmation still requires that the plan comply 
with the provisions of the Bankruptcy Code.  § 1329(a)(1).  But a court in the cramdown situation might overlook 
the issue if the treatment of all members of the class complies with the cramdown requirements anyway.  
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 In In re New Hope Hardware, LLC, 2020 WL 6588615 (Bankr. N.D. Ga. 2020), the debtor 

sought confirmation of a consensual plan that put two creditors, each secured by a separate vehicle, 

in the same class.  Only one of them accepted the plan.  The court concluded that, because each 

creditor had rights in different collateral, the claims were not substantially similar, and the 

classification therefore violated § 1122(a).  Id. at * 3.     

 In In re Olson, 2020 Bankr. Lexis 2439 at * 3 (Bankr. D. Utah 2020), however, the court 

confirmed a plan that provided for a class of “miscellaneous secured claims.” 

 In re Fall Line Tree Service, Inc., 2020 WL 7082416 (Bankr. E.D. Cal. 2020), involved 

cramdown confirmation of a sub V plan that provided different treatment for two classes of 

unsecured claims.  One class consisted of disputed unsecured claims of a group of creditors that 

totaled approximately $ 360,000; the other class included all other unsecured claims of 

approximately $ 50,000.   

 The plan provided for creditors in each class to receive payments of 59 percent of their 

claims from disposable income over five years, but the method of payments differed.  The 

undisputed creditors were to receive equal monthly payments.  The payments for the disputed 

creditors, however, were adjusted to reflect the seasonal nature of the debtor’s business, which 

was the sale of retail outdoor sporting goods in South Lake Tahoe, California.427  Further, the 

plan provided for the payments on the disputed claims to be made into a reserve account pending 

determination of the objections to the claims.  Id. at 6.   

427 Payments for the months of April through June and September through November were twice as much as 
payments for the months off January through March and July, August, and December. 
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 The Fall Line Tree Service court concluded that the differences in treatment were 

“rationally related to the rights of the parties and to seasonal cash flow realities of the Lake 

Tahoe recreation market” and ruled that the plan did not discriminate unfairly.  Id. at 6. 

 Unfair discrimination may also occur when a plan proposes to pay an undersecured 

creditor who exercises the § 1111(b)(2) election428 more than it is entitled to receive, thereby 

reducing the money available to pay unsecured claims.429 

 2.  Acceptance by all classes and effect of failure to vote 

 Consensual confirmation requires acceptance by all impaired classes of claims and 

interests.  § 1129(a)(8).  This includes holders of equity interests if the plan impairs them. In re 

New Hope Hardware, LLC, 2020 WL 6588615 at * 3 (Bankr. N.D. Ga. 2020). 

 If a creditor does not vote on the plan, the question is whether the creditor is deemed to 

have accepted the plan. 

 In In re Olson, 2020 Bankr. Lexis 2439 at * 3 (Bankr. D. Utah 2020), the court concluded 

that holders of impaired claims that did not vote were bound by the classes that accepted the plan 

and confirmed it in the absence of any accepting vote in one class.  The court relied on In re 

Ruti-Sweetwater, Inc., 836 F.2d 1263, 1267-68 (10th Cir. 1988).  Other bankruptcy courts in the 

Tenth Circuit have reached the same result.430 

 The court in In re New Hope Hardware, LLC, 2020 WL 6588615 at * 3 (Bankr. N.D. Ga. 

2020), reached the opposite conclusion.  The court reasoned that, in the absence of acceptance by 

428 Section VIII(E)(1) discusses the § 1111(b)(2) election. 
429 In re Topp’s Mechanical, Inc. 2021 WL 5496560 (Bankr. D. Neb. 2021).  Section VIII(B)(3) discusses the case 
in the context of the “fair and equitable” requirement of § 1191(c). 
430 In re The Lost Cajun Enterprises, LLC, 2021 WL 6340185 at * 7 (Bankr. D. Col. 2021);  In re Roundy, 2021 WL 
5428891 at * 2 (Bankr. D. Utah 2021);  In re Robinson, 632 B.R. 208, 218 (Bankr. D. Kansas 2021).   
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the impaired class of equity interests, the plan did not comply with the mandate of § 1129(a)(8) 

that the class either accept the plan or not be impaired.431 

3.  Classification and voting issues relating to priority tax claims 

 A debtor often owes taxes to the Internal Revenue Service as well as to state and local tax 

authorities that are entitled to priority under § 507(a)(8).  Section 1129(a)(9)(C) requires that a 

plan pay the claims over a period ending not later than five years after the entry of the order for 

relief in a manner not less favorable than the most favored nonpriority unsecured claim provided 

for by the plan (other than “convenience class” creditors paid in cash as § 1122(b) permits).  A 

priority tax claim must be paid with interest at the rate that applicable nonbankruptcy law 

requires.  § 511.   

 Holders of priority tax claims often do not vote on chapter 11 plans that comply with 

§ 1129(a)(9)(C).  It does not appear that acceptance by a priority tax claimant is an additional 

requirement for confirmation under § 1129(a).  Section 1123(a)(1) expressly excludes priority 

tax claims from its requirement that the plan designate classes of claims, thus recognizing that 

voting by such creditors is not required.  The court in In re New Hope Hardware, LLC, 2020 WL 

6588615 at * 3 (Bankr. N.D. Ga. 2020), confirmed a plan that provided for treatment of a priority 

tax claim in compliance with § 1129(a)(9)(C) even though the tax claimant did not accept the 

plan.432   

 Although § 1123(a)(1) does not require classification of a priority tax claim, chapter 11 

plans often provide for them in a class.   Better practice is to place each taxing authority in its 

own class or to state the treatment for each one separately. 

431 The court nevertheless confirmed the plan based on acceptances by all of the holders of equity interests that 
occurred at the confirmation hearing.   
432 Accord, In re Louis, 2022 WL 2055290 at * 17 (Bankr. C.D. Ill. 2022).  
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 4.  Timely assumption of lease of nonresidential real estate 

 Section 365(d)(4)(A) provides for the automatic rejection of a lease of nonresidential real 

property unless it is assumed within the time it specifies.  The court may, prior to the expiration 

of the deadline, extend it for 90 days, for cause.  § 365(d)(4)(B).  If the lease is rejected, the 

debtor must immediately surrender the leased property to the lessor.  § 365(d)(4)(A). 

 The Consolidated Appropriations Act, 2021 (the “CAA”) temporarily amended § 365(d) 

to change the deadline for assumption from 120 days to 210 days after the order for relief and to 

permit an extension of the time for an additional 90 days.433  On December 28, 2022, the 

deadline reverted to 120 days, which may be extended for up to 90 days.434 

 In In re Motif Designs, Inc., 2020 WL 7212713 (Bankr. S.D. Mich., 2020), the sub V 

debtor obtained an extension of time to file its plan but had not sought to assume the lease.  The 

plan, however, provided for the debtor to continue to occupy the property for about four months 

after the confirmation hearing.  Because the plan provided for occupancy of the property in 

violation of § 365(d)(4), the court denied confirmation because the plan did not meet the 

requirement of § 1129(a)(1) that the plan comply with the applicable provisions of the 

Bankruptcy Code.      

433 Consolidated Appropriations Act, 2021 (the “CAA”), Pub. L. No. 116-260, Title X, § 1001(f)(1)(B), 134 
Stat.1182, 3219 (December 27, 2020). 
434 Id. § 1001(f)(2)(A). 
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 5.  The “best interests” or “liquidation” test of § 1129(a)(7) 

 Section 1129(a)(7)(A)(ii) requires that a creditor who has not accepted the plan must 

receive under the plan property with a value that is not less than what the creditor would receive 

if the debtor were liquidated under chapter 7. 

 In re Young, 2021 WL 1191621 (Bankr. D. N.M. 2021), determined that a plan did not 

comply with this requirement based on its finding that the fees of a chapter 7 trustee would be 

less than the anticipated costs of liquidating property under a plan.   

 In re Fall Line Tree Service, Inc., 2020 WL 7082416 (Bankr. E.D. Cal. 2020), discusses 

evidentiary issues in connection relating to the liquidation analysis.   

 The Fall Line Tree Service court rejected an objecting creditor’s argument that purchased 

goodwill, arising from the debtor’s earlier acquisition of its business from the creditor, should be 

included in the liquidation analysis under Generally Accepted Accounting Principles.  The court 

concluded, “[P]urchased goodwill in the original sale of the going concern that has since 

devolved into this chapter 11 case is not an asset for purposes of hypothetical chapter 7 

liquidation analysis.”  Id. at 4. 

 The court also rejected the creditor’s assertion that the debtor’s monthly operating reports 

showed that the value of its inventory was understated, ruling that such reports are not probative 

of inventory value.  The admissible evidence, the court continued, showed that the debtor had 

used book value at actual wholesale cost in its liquidation analysis, which the court thought was 

actually more than a chapter 7 liquidation would produce.  Id. at *4.  

 6.  Voting by holder of disputed claim 

 In re Fall Line Tree Service, Inc., 2020 WL 7082416 at *2 (Bankr. E.D. Cal. 2020), 

serves as a reminder that only the holder of an allowed claim is entitled to vote on a chapter 11 
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plan under § 1126(a).435  Bankruptcy Rule 3018(a) permits the court, after notice and a hearing, 

to allow a claim temporarily in an amount that the court deems proper for the purpose of 

accepting or rejecting a plan, but the creditor had not sought that relief.436 

 7.  Individual must be current on postpetition domestic support obligations 

 The confirmation requirement of § 1129(a)(14) is that an individual debtor have paid all 

amounts payable on a domestic support obligation (“DSO”) “that first became payable” after the 

petition date.  It makes no exception when a debtor’s inability to pay a postpetition DSO is due 

to circumstances beyond the debtor’s control. In re Sullivan, 626 B.R. 326, 334 (Bankr. D. Colo, 

2021).437 

8.  Application of § 1129(a)(3) good faith requirement in context of consensual plan 
when creditor objects because debtor is not paying enough disposable income 
 

 In a traditional chapter 11 case of an individual, § 1129(a)(15) requires a plan to provide 

for the debtor to pay projected disposable income, or its value, for the longer of five years or for 

the term of the plan, if an unsecured creditor objects.  The requirement applies even if the class 

of unsecured creditors has accepted the plan.   

 This rule does not apply in a sub V case.  Section 1129(a)(15) is inapplicable, §1181(a), 

and neither consensual confirmation under §1191(a) nor cramdown confirmation under §1191(b) 

requires that the plan comply with § 1129(a)(15).   

435 Section 1126(a) states, “The holder of a claim or interest allowed under section 502 of [the Bankruptcy Code] 
may accept or reject a plan.”   
436 The creditor in Fall Line Tree Service was the only creditor in the class, rejected the plan, and objected to its 
confirmation.  The fact that the court disregarded its claim for voting purposes, therefore, did not affect the result in 
the case.   
437 The problem for the debtor in Sullivan was that his monthly obligations for alimony and child support were 
$ 16,835 and his gross monthly income was $ 7,600.  The debtor was seeking to modify those obligations in the 
divorce case and proposed to modify his plan at a later time to accommodate a future ruling by the divorce court.  In 
the meantime, he proposed to pay what he hoped the modified amounts would be.  Sullivan, 626 B.R. 326, 334.  In 
addition to ruling that § 1129(a)(14) prevented confirmation, the court noted, “Nor was the chapter 11 process meant 
to create a long-term shelter for debtors while they await the outcome of contested divorce litigation.” Id. at 6. 
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 Consensual confirmation under §1191(a) requires compliance only with the applicable 

provisions of § 1129(a).  Accordingly, consensual confirmation requirements do not include a 

projected disposable income test. 

 Cramdown confirmation in a sub V case similarly does not require compliance with 

§ 1129(a)(15), but §1191(c)(2) does require payment of projected disposable income for a 

minimum of three, and a maximum of five, years, as the court determines.438   

 The issue is how the good faith requirement of § 1129(a)(3) applies to an objection to 

confirmation of a consensual plan when the debtor could pay more than the plan provides.  A 

similar issue arises in chapter 13 cases when the debtor could pay more than the projected 

disposable income test of § 1325(b) requires.   

 Objections based on good faith arise in chapter 13 cases, for example, when the debtor 

proposes to retain an expensive home, car, or other luxury item (and use income to pay the debts 

they secure instead of paying unsecured creditors) or if the debtor receives social security 

benefits.439  The chapter 13 projected disposable income rules permit a deduction for payments 

on secured claims440 and exclude social security benefits.  The argument is that good faith 

requires a debtor to surrender expensive luxury items rather than pay for them or that the 

debtor’s social security benefits permit the debtor to pay more, even though the proposed 

payments comply with the projected disposable income test.441   The same “good faith” objection 

exists in the context of a consensual plan in a sub V case, when the projected income test 

similarly does not apply. 

438 See Section VIII(B)(4). 
439 See W. Homer Drake, Jr., Paul W. Bonapfel, & Adam M. Goodman, CHAPTER 13 PRACTICE AND PROCEDURE 
§§ 4:34, 8:59. 
440 See id. §§  8:29, 8:56, 8:59. 
441 See id. § 4:34.   
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 Courts have taken various approaches in chapter 13 cases.442  Appellate courts have 

rejected a “best efforts” approach to good faith (under which good faith requires that a debtor use 

“best efforts” to pay creditors).443  Instead, courts use a “totality of the circumstances” test in 

which ability to pay is one of many factors.444 

 In re Walker, 628 B.R. 9 (Bankr. E.D. Pa. 2021), examined the issue in a subchapter V 

case.  There, the debtor’s plan provided for the debtor to make payments for three years, 

resulting in a distribution to general unsecured creditors of approximately 7.5 percent.  All 

classes of creditors accepted the plan,445 but one creditor objected to its confirmation on the 

ground that it did not meet the good faith requirement of § 1129(a)(3) because the distribution to 

unsecured creditors was inadequate.   

 The debtor, with estimated pre-tax annual income over the three-year period ranging 

from $ 360,000 to $ 525,000, projected monthly expenses of $ 16,000, including $ 9,000 to pay 

the mortgage on his residence (in which he alone would reside), and related taxes, maintenance, 

and utilities.  The plan provided for payments of $ 488,061.82 over three years, of which 

$ 159,500 would be available for distribution to unsecured creditors after payment of 

administrative expenses, priority tax claims, a priority domestic support obligation claim, and 

prepetition mortgage arrearages. 

 The creditor asserted that good faith in an individual chapter 11 case required the debtor’s 

“best effort” to repay creditors.  In view of the debtor’s luxurious lifestyle, the creditor argued 

that the debtor should be required to add two years of payments from income for the benefit of 

442 See id. § 8:26. 
443 See id. § 4:31. 
444 See id. § 4:32.  
445 Six creditors, holding claims totaling $ 1,871,481.51 (84.6%), accepted the plan.  Two creditors, holding claims 
totaling $ 340,035.15 (15.4%) rejected it.   
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unsecured creditors, which would add $ 144,000 to the amount unsecured creditors would 

receive. 

 The court noted that courts analyze the good faith requirement of § 1129(a)(3) based on 

the “totality of the circumstances.”  In addition, the court observed, the good faith requirement 

“should be construed narrowly, particularly when raised by a dissenting creditor whose class has 

voted to accept the plan.”  Walker, 628 B.R. 9, 16.   

 The court expressed its concerns that “a robust application of the good faith doctrine 

creates a risk that the court’s analysis will lapse into an inquiry that ‘may clothe subjective moral 

judgments with the force of law”446 and that “a broad application of the good faith requirement 

also would ‘create an undue risk of judicial usurpation of the legislative power to determine the 

scope of and eligibility for [bankruptcy] relief.”447   

 The Walker court thus rejected the suggestion that good faith under § 1129(a)(3) 

inflexibly requires a debtor’s “best effort” to make every possible resource available to repay 

creditors.  The court reasoned that the rejection of such a rule in a sub V case involving 

consensual confirmation under §1191(a) is especially relevant because § 1129(a)(15) is not 

applicable.  The court stated, 629 B.R. at 17-18 (citation omitted): 

The omission of § 1129(a)(15) from the confirmation requirements under § 1191(a) sends 

a clear legislative message that decision whether a plan’s funding justifies confirmation 

should be resolved by the creditor voting process and chapter 11’s fundamental policy of 

“creditor democracy.”  When the affected creditors support confirmation of a plan, the 

446 In re Walker, 628 B.R. 9, 17 (Bankr. E.D. Pa. 2021), quoting In re Glunk, 342 B.R. 717, 731 (Bankr. E.D. Pa. 
2006) (quoting Sarasota, Inc. v. Weaver, 2004 WL 2514290, at *3 (E.D. Pa. Nov. 5, 2004) (quoting In re Woodman, 
287 B.R. 589, 592 (Bankr. D. Me. 2003), aff'd 2003 WL 23709465 (D. Me. Sept. 19, 2003), aff'd 379 F.3d 1 (1st 
Cir. 2004)). 
447 Id. at 17, quoting In re Glunk, 342 B.R. 717, 732 (Bankr. E.D. Pa. 2006).   
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court generally should be circumspect about overriding the expressed will of the voting 

creditors based on the good faith requirement of 11 U.S.C. § 1129(a)(3).  This narrow 

application of 11 U.S.C. § 1129(a)(3) is especially apt in a case under subchapter V.  

 The court agreed that the debtor could pay more to creditors and noted, “Any court 

should have serious concerns about approving an individual’s reorganization plan in which the 

debtor proposed to live alone in a large residence, while paying arguably unnecessary carrying 

costs – roughly $ 9,000 per month – thereby reducing the available distribution to creditors.”  

Walker, 628 B.R. 9, 18.   

 If it were a creditor, the court continued, it might reject the plan “absent more evidence 

that the Debtor is making some tangible sacrifices in order to repay his debts.”  Id. at 18.  But the 

court emphasized, “[T]he subjective reaction of a bankruptcy judge to a debtor’s proposed plan 

is not the test by which good faith is measured under 11 U.S.C. § 1129(a)(3).”  Id. at 18. 

 Instead, the court explained, “[T]he good faith determination requires objective 

consideration of the totality of the circumstances.  In the end, the critical issue is whether a plan 

adheres sufficiently to Bankruptcy Code policy and is sufficiently fair to warrant a finding that it 

was proposed in good faith.”  Id. at 18.   

 The court found it “extremely significant” that the unsecured class of creditors had voted 

overwhelmingly in support of the plan.  The court reasoned, “Presumably, these creditors made a 

business judgment that any misgivings they may have regarding the Debtor’s lifestyle and the 

likely accompanying reduction in their potential distribution under the Plan were outweighed by 

the benefits conferred by the Plan.”  Id. at 18.   

 The Walker court also took into account the fact that the debtor had voluntarily put 

additional money into the plan that the projected disposable income test applicable to cramdown 
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confirmation would not necessarily require.  The additional funding arose from the fact that the 

debtor’s payments included the commitment of preconfirmation earnings and that disposable 

income as predicted did not account for the full postpetition income tax liability on anticipated 

future earnings.  629 B.R. at 15.   

 In effect, these two adjustments resulted in $ 170,000 more in projected disposable 

income than the amount than the statute required.  Accordingly, the debtor argued, the plan 

provided for more money to be paid to unsecured creditors than they would receive if the debtor 

paid adjusted disposable income for five years.  

  The court agreed that reference to the amount that a debtor would have to pay under the 

projected disposable income test of § 1191(c)(2) in the cramdown situation was helpful in 

evaluating good faith in connection with confirmation of a consensual plan, even though the test 

does not apply.  Id.  at 15.  The court concluded that the debtor’s voluntary commitment of 

additional money, which the strict statutory requirements would not require, supported a finding 

of good faith.  Id. at 18.  

 The court overruled the good faith objection, id. at 19: 

[W]hile it may be true that the Debtor could provide a greater distribution to creditors . . . 

the plan is neither so unfair or offensive to basic notions of justice nor so inconsistent 

with bankruptcy policy as to warrant court intervention to overrule the will of voting 

creditors. 

E.   § 1129(b)(2)(A) Cramdown Confirmation and Related Issues Dealing With 
Secured Claims Arising in Subchapter V Cases 
 
 Although the cramdown requirements in § 1129(b) do not apply in subchapter V cases, 

§ 1181(a), the provisions of § 1129(b)(2)(A) govern determination of what is “fair and equitable” 

with regard to secured claims for purposes of cramdown confirmation under § 1191(c)(1).  This 
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Section discusses issues relating to cramdown treatment of secured claims in subchapter V cases 

that involve the cramdown standards in § 1129(b)(2)(A) that apply to secured claims in 

subchapter V cases and other sections of the Bankruptcy Code that SBRA did not affect. 

 1.  The § 1111(b)(2) election 

 The § 1111(b)(2) election comes into play when a secured creditor is undersecured in that 

its claim exceeds the value of the property in which it has a lien.  Before discussing its operation 

and effects, it is useful to review the general rule for allowance of secured claims in  

a bankruptcy case under § 506(a). 

 Section 506(a) provides that an allowed claim of a creditor secured by a lien on property 

in which the estate has an interest is secured “to the extent of the value of such creditor’s interest 

in the estate’s interest in such property . . . and is an unsecured claim to the extent that the value 

of such creditor’s interest . . . is less than the amount of such allowed claim.”  Simply put, 

§ 506(a) gives the secured creditor a secured claim equal to the value of the encumbered property 

and an unsecured claim for the deficiency.  Bankruptcy professionals colloquially refer to this 

result as the “bifurcation” of the claim into a secured claim and an unsecured claim.448  If the 

secured obligation is “nonrecourse” – i.e., the debtor is not personally liable, and the creditor can 

collect its debt only from the encumbered property – the creditor does not have an unsecured 

claim in the case. 

 Assume, for example,449 that a secured creditor has a claim of $ 100,000 secured by 

property worth $ 30,000.  Under § 506(a), bifurcation results in the creditor having two claims:  a 

448 See generally see W. Homer Drake, Jr., Paul W. Bonapfel, & Adam M. Goodman, CHAPTER 13 PRACTICE AND 
PROCEDURE § 5:5. 
449 The example is taken from the excellent explanation of § 1111(b) in In re Body Transit, Inc., 619 B.R. 816, 831-
33 (Bankr. E.D. Pa. 2020). 
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secured one for $ 30,000 and an unsecured one for $ 70,000.  If the claim is non-recourse, the 

creditor has no unsecured claim.  

 Section 1111(b) modifies the treatment of secured claims in chapter 11 cases in two 

ways.   

 First, § 1111(b)(1) provides that a secured claim will be allowed or disallowed under 

§ 506(a) regardless of whether the creditor has recourse against the debtor.  The effect is that a 

nonrecourse secured creditor has an allowed unsecured claim against the debtor.   

 Second, § 1111(b)(2) permits a secured creditor to elect to have its entire claim treated as 

a secured claim, with two exceptions discussed later.  In the example, therefore, the electing 

secured creditor has a secured claim of $ 100,000 and no unsecured claim. 

 Whether the undersecured creditor makes the election may make a significant difference 

in how much it must receive for the plan to comply with cramdown requirements. 

 Section 1129(b)(2)(A) states three alternative ways to satisfy the “fair and equitable” 

requirement for cramdown confirmation with regard to a secured claim.  They apply in a sub V 

case under § 1191(c)(1).450   

 The most common alternative, in clause (i) of § 1129(b)(2)(A), is for the secured creditor 

to retain its liens and receive deferred cash payments.  Alternatively, a plan is “fair and 

equitable” if it provides for sale of the encumbered property and attachment of liens to the 

proceeds, § 1129(b)(2)(A)(ii), or for the realization by the creditor of the “indubitable 

equivalent” of the claim, § 1129(b)(2)(A)(iii).   

 The specific statutory language with regard to permissible cramdown treatment of a 

secured claim through deferred cash payments is:  the creditor must receive “deferred cash 

450 See Section VIII(B)(2).  
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payments totaling at least the allowed amount of such claim, of a value, as of the effective date 

of the plan, of at least the value of [the creditor’s] interest in the estate’s interest in such 

property.”  § 1129(b)(2)(A)(i)(II).     

 The somewhat complicated language effectively states two requirements.  First, the 

deferred cash payments must total at least the amount of the allowed secured claim.  Second, the 

value of the stream of payments must be equal of the value of the encumbered property.  The 

second requirement requires application of an appropriate present value interest or discount rate.  

For purposes of the example, we assume it is six percent.   

 If the creditor in the example does not make the § 1111(b)(2) election, application of the 

cramdown rules is straightforward: the plan must propose to pay the entire amount of the secured 

claim, $ 30,000, with interest at six percent.  Payment of the claim in full satisfies the first part of 

the test, and the provision for interest satisfies the second one.  Thus, a plan could amortize 

$ 30,000 over, say, five years at six percent interest, in monthly payments of $ 580, a total of 

$ 34,800.  The plan must treat the deficiency claim of $ 70,000 as an unsecured claim, usually 

included in the class of general unsecured claims.  

 Such a provision would not, however, satisfy the first cramdown requirement if the 

creditor elected § 1111(b)(2).  The total of payments is only $ 34,800, $ 65,200 short of the 

amount of the allowed secured claim, $ 100,000.451   

451 This assumes that the interest payments of $ 4,800 count in satisfying the total of payments requirements.  It is 
not clear that they do.  See In re Body Transit, Inc., 619 B.R. 816, 833, n. 25 (Bankr. E.D. Pa. 2020), citing 7 
COLLIER ON BANKRUPTCY ¶ 1111.03[5][b]. 
 The court in In re Topp’s Mechanical, Inc. 2021 WL 5496560 (Bankr. D. Neb. 2021), after explaining the 
competing views, adopted the majority view, concluding that “the interest component of a debtor’s stream of 
payments may serve a dual purpose of satisfying the allowed claim of the creditor and providing present value to the 
creditor.”  Id. at *6.  Because the debtor’s plan proposed to pay the secured creditor more than it was entitled to 
receive as a result of the § 1111(b)(2) election, the debtor had less money to pay to unsecured creditors, who had not 
accepted the plan.  The court therefore ruled that the plan discriminated unfairly and was not fair and equitable.  
Section VIII(B)(3) discusses the case in the context of the “fair and equitable” requirement of § 1191(c). 
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 Payment of the claim over five years would require an additional $ 1,087 per month, a 

total monthly payment of $ 1,667. 

 A longer amortization period would lower the monthly payment because there is more 

time to pay the claim and because more interest is paid.  The following chart shows payment 

schedules that would satisfy both § 1129(b)(2)(A)(II) requirements (amounts rounded except 

monthly payment on last line).  Whether a court would conclude that the longer lengths of time 

are “fair and equitable” is, of course, another question.   

 
Payment Schedules Providing for Payments   
Totaling $ 100,000 With a Value of $ 30,000 

 
Amortization 

Period 
 
 
 

(a) 

Payment 
On $30,000 

 
 
 

(b) 

Interest 
Paid at 6% 

 
 
 

(c) 

Total of 
Payments 

($ 30,000 + 
Interest 

payments)  
(d) 

Remaining 
Balance 

($ 100,000 –  
(d)) 

 
(e) 

Monthly 
Payment on 
Remaining 

Balance 
((e)/months) 

(f) 

Total 
Monthly 
Payment 
(b) + (f) 

 
(g)  

5  years $ 580 $  4,800 $ 34,800 $ 65,200 $ 1,067 $ 1,667 
10 years $ 333 $  9,968 $ 39,968 $ 60,032 $ 500 $ 883 
15 years $ 253 $ 15,568 $ 45,568 $ 54,432 $ 302 $ 555 
20 years $ 215 $ 21,583 $ 51,583 $ 48,417 $ 202 $ 417 
25 years $ 193 $ 27,987 $ 57,987 $ 42,013 $ 140 $ 333 
30 years $ 180 $ 34,751 $ 64,751 $ 35,249 $   98 $ 278 
53 yrs, 4 mos $ 156.43 $ 70,113 $ 100,113 $ 0.00 $ 0.00 $ 156.43 

   
 Section 1111(b)(1)(B) states two exceptions to the availability of the § 1111(b)(2) 

election.   

 One of the exceptions applies when the encumbered property is sold under § 363 or is to 

be sold under the plan.  If the creditor has recourse against the debtor, the § 1111(b)(2) election 

is not available when the property is being sold.  § 1111(b)(1)(B)(ii).    

 The other exception applies when the undersecured creditor’s interest in the encumbered 

property is of “inconsequential value.”  § 1111(b)(1)(B)(ii).   
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 In a traditional chapter 11 case, a secured creditor for strategic purposes may want to 

retain a large unsecured deficiency claim so that it controls the vote of the unsecured class.  This 

may give the secured creditor a “blocking position” to prevent confirmation because, unless 

other classes exist, a debtor cannot meet the requirement of § 1129(a)(10) that at least one 

impaired class of claims accept the plan.   

 Because subchapter V permits confirmation even if no class accepts, a secured creditor 

does not have a blocking position regardless of whether it makes the § 1111(b) election.  

Especially if a nominal distribution to unsecured creditors is likely, a secured creditor in a sub V 

case may conclude that making the § 1111(b) election will enhance its recovery and negotiating 

position.   

 Three courts have considered a creditor’s right to make the § 1111(b) election in a 

subchapter V case.  The issue was whether the creditor could not invoke the election because its 

interest was “inconsequential.”  The cases are required reading for judges and practitioners 

dealing with § 1111(b) elections in subchapter V cases.452   

 In re VP Williams Trans, LLC, 2020 WL 5806507 (Bankr. S.D. N.Y. 2020), involved a 

taxi business that owned a single taxi medallion in which its only creditor held a security interest 

to secure a debt of $ 576,927.  The debtor contended that the value of the medallion was 

$ 90,000; the creditor claimed it was worth $ 200,000.   

 The court noted that courts have taken different approaches to determining whether 

property is of inconsequential value, but concluded that, under any approach, it was impossible 

452 See generally Thomas C. Scherer and Whitney L. Mosby, The Applicability of the § 1111(b) Election in a Small 
Business Case, 40 AMER. BANKR. INST. J. 12 (May 2021).   
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to conclude that the medallion’s value was inconsequential, whether it was worth $ 90,000 or 

$ 200,000.  Id. at * 3.  The court then reviewed the different approaches. 

 The “most obvious approach,” the court said, it to determine and apply the plain meaning 

of the word “inconsequential.”  Nothing that various dictionaries defined the word as 

“irrelevant,” “of no significance,” “unimportant”, and “able to be ignored,” the court concluded 

as “an abstract matter” that neither value was inconsequential.  2020 WL 5806507 at *3.   

 The court acknowledged that “some context is required,” and that “[a]n item of a certain 

value might be relatively ‘inconsequential’ to a multi-billion dollar company.” 2020 WL 

5806507 at *3.  But the court could not conclude that the value of the medallion was 

“irrelevant,” “of no significance,” or something that is “able to be ignored” when it was the 

debtor’s most important and valuable asset, essential to its reorganization, regardless of its value.  

Id.   

 The court noted that, if the debtor owned the medallion outright and proposed to abandon 

it under § 554 (which permits abandonment of an asset that is “of inconsequential value or 

benefit to the estate”), it could not conceivably be treated as having inconsequential value.  The 

court found no justification for giving the term a different meaning in § 1111(b) than it has in 

§ 554. 2020 WL 5806507 at *3. 

 The VP Williams Trans court then considered the view that the value of the asserted 

security interest should be compared to the value of the collateralized asset.  Under this 

approach, a junior security interest that is “almost completely out-of-the-money” has 

inconsequential value.  2020 WL 5806507 at *4.453  The court saw no difference between this 

view and valuation in the abstract but concluded that it did not matter in the current case because 

453 The court cited McGarey v. MidFirst Bank (In re McGarey), 529 B.R. 777 (D. Ariz. 2015).   
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the creditor held the only security interest in the collateral and, therefore, the value of its lien 

equaled the value of the collateral. 

 Next, the VP Williams Trans court discussed the view that the court should compare the 

value of the security interest to the amount of the debt.454  Under this approach, the court 

explained, a secured claim might have inconsequential value if the collateral is worth only a 

small fraction of the total claim.  The court questioned application of this view when the value of 

the collateral is not small by itself but is significantly less than the debt.  2020 WL 5806507 at 

*4.   

 To illustrate, the court assumed that only one secured creditor with a $ 200,000 debt 

holds a security interest in collateral worth $ 100,000, which would not be “inconsequential.”  

The result should not be different, the court reasoned, when the claim is $ 2,000,000 because the 

value of the collateral, and therefore the value of the secured claim, is the same.  The court 

observed that denying the § 1111(b)(2) election to the $ 2 million claimant would result in a 

debtor having greater rights to retain and use collateral “against the secured creditor’s will” when 

the debtor’s economic interests are actually far more out-of-the-money.  2020 WL 5806507 at 

*4. 

 Under yet another approach, the VP Williams Trans court continued, a secured claim may 

be deemed inconsequential if the § 1111(b)(2) election would give rise to a claim that could not 

as a practical matter be amortized fully under the cramdown confirmation standards in 

§ 1129(b)(2)(A)(i), discussed above.455  The court reasoned that this view conditioned a 

creditor’s right to the § 1111(b)(2) election on the debtor having a feasible way to deal with it.  

454 The court cited In re Wandler, 77 B.R. 728, 733 (Bankr. N.D. 1987).   
455 The court cited In re Wandler, 77 B.R. 728, 733 (Bankr. N.D. 1987) (Holding that collateral worth $ 15,000 was 
“inconsequential” in context of claim of $ 390,000 and reasoning that payments having a nominal amount of 
$ 390,000 but an actual current value $ 15,000 would not be realistic). 
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The court found nothing in the statute to suggest that “‘feasibility’ from the debtor’s perspective 

was intended to be a limit on a creditor’s right to invoke section 1111(b).”  2020 WL 5806507 at 

*4. 

 Finally, the VP Williams Trans court considered and rejected the analysis of the Body 

Transit court, discussed below, that took policy considerations into account in making the 

“inconsequential value” determination.  Later text discusses the court’s reasoning, following 

discussion of Body Transit.  

 After its discussion of the various approaches to the determination of “inconsequential 

value,” the VP Williams Trans court concluded that the case before it was not difficult because 

the creditor’s interest was not inconsequential under any of them.  2020 WL 5806507 at *6.     

 In In re Body Transit, Inc., 619 B.R.816, 835 (Bankr. E.D. Pa. 2020), the court ruled that 

the correct methodology is to compare the value of the lien position to the total amount of the 

claim.   

 The court reasoned that the statutory text of § 1111(b)(1)(B)(ii) “explains how to value 

[the creditor’s interest in the collateral] and then directs the court to determine whether the value 

is inconsequential.  The statutory text does not state how to make that second determination of 

‘inconsequentiality.’”  619 B.R. at 835.  To make the second determination, the court continued, 

the court must “compare the value of the collateral to something else, and the statutory text 

offers no guidance there.”  Id.  

 The court concluded that the proper comparison is between the value of the collateral to 

the total amount of the claim.  The court stated, id. at 835, quoting 7 COLLIER ON BANKRUPTCY 

¶ 1111.03[3][a] (footnotes omitted): 
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Section 1111(b) is intended to preserve creditors' nonbankruptcy rights, not enhance 

them.... Since “inconsequential” is not synonymous with “zero,” plain meaning would 

suggest that “inconsequential value” has to include something more than zero value. This 

leads to the view that a creditor whose lien is almost, but not quite, out-of-the-money 

should be treated as if [it] were wholly unsecured, which is for practical purposes the 

status the creditor would likely ascribe to itself outside of bankruptcy with collateral of 

little or inconsequential value. Put another way, it [sic] if the collateral's value is 

inconsequential when compared to the total debt owed to the creditor, the creditor should 

be treated as unsecured, not secured [for purposes of § 1111(b)(1)(B)]. 

 The court then turned to consideration of whether the creditor’s interest was of 

“inconsequential value” when the value of the collateral was $ 80,000, 8.2 percent of the amount 

of the secured debt, $ 970,233.  The court stated, 619 B.R. at 836: 

[T]he “inconsequential value” determination is not a bean counting exercise; the 

determination cannot be based solely on a mechanical, numerical calculation. Some 

consideration must be given to the policies underlying both the right to make the 

§ 1111(b) election and the exception to that statutory right. In other words, while “the 

numbers” provide an important starting point in deciding how much value is 

“inconsequential,” the court also must consider other relevant circumstances presented in 

the case and make a holistic determination that takes into account the purpose and policy 

of the statutory provisions that govern the reorganization case.  

 Under this analysis, the court concluded that the value of the creditor’s interest was 

inconsequential and that it could not make the § 1111(b)(2) election. 
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 In the Body Transit court’s view, the purpose of the § 1111(b)(2) election is to protect the 

creditor from determination of its secured claim at a time when the value of its collateral is 

temporarily depressed, which could permit the debtor to realize a considerable gain upon its sale 

when the market rebounds.  619 B.R. at 833.  The court reasoned that the case before it involving 

a fitness club and exercise equipment as collateral “does not resemble the classic fact pattern that 

Congress designed § 1111(b) to prevent.  [The creditor] is not a secured creditor being cashed 

out during a temporary decline in the value of its collateral, with the Debtor seeking to retain 

such collateral and obtain the windfall benefit of a market correction in the foreseeable 

appreciation that restores value to the collateral.”  619 B.R. at 836. 

 Rather, the court found, any increase in the value of the debtor’s enterprise would most 

likely be “attributable to some combination of market forces, the entrepreneurial efforts and 

acumen of the Debtor's principal and, perhaps, the investment of additional capital.”  Id. at 836. 

 These circumstances, the Body Transit court reasoned, supported the conclusion that the 

collateral was of “inconsequential value” within the meaning of § 1111(b)(1)(B)(i).  The court 

also found support for its conclusion in the purposes and policies underlying subchapter V.  Id. at 

837. 

 In re VP Williams Trans, LLC, 2020 WL 5806507 (Bankr. S.D. N.Y. 2020), discussed 

earlier, rejected consideration of the policies that Body Transit invokes.   

 With regard to the intended purpose of the § 1111(b)(2) election, the court reasoned, 

“Section 1111(b) is not conditioned on a temporary decline in collateral value; it is available to 

secured creditors who are not happy with a value that a debtor has proposed, and who are not 

happy with the prospect of having to live with a judge’s decision as to what the value of the 

collateral is.”  Id. at 5.  
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 The VP Williams Trans court reasoned that the desire of Congress to foster small 

business reorganization had no bearing on the interpretation of § 1111(b).  “Congress also desire 

to foster other forms of chapter 11 reorganizations,” the court said, “but section 1111(b) applies 

in all chapter 11 cases, including subchapter V.  If Section 1111(b) was supposed to give way in 

a subchapter V case, or to have a different application in such a case, that was for Congress to 

say, and Congress did not do so.”  2020 WL 5806507 at *6.   

 The third case is In re Caribbean Motel Corp., 2022 WL 50401 (D. P.R. 2022).  The 

creditor held a claim of about $ 3.1 million secured by collateral worth $ 550,000, about 15% of 

its claim.  Without determining which approach to use, the court concluded that the value of the 

collateral was not inconsequential.  Id. at *5-6. 

2.  Realization of the “indubitable equivalent” of a secured claim -- 
§ 1129(b)(2)(A)(iii) 

 
 One of the ways for a plan to meet the “fair and equitable” requirement for cramdown 

treatment of a secured claim under § 1129(b)(2)(A) (applicable in subchapter V under 

§ 1191(c)(1)) is to provide for the creditor to realize the “indubitable equivalent” of its claim.  

The court in In re Pearl Resources, LLC, 622 B.R. 236 (Bankr. S.D. Tex. 2020), examined and 

applied this provision in confirming a subchapter V plan of jointly administered debtors over the 

objection of creditors holding statutory mineral property liens under Texas law. 

 The total of the creditors’ claims was $ 1,151,287 million.  Their statutory liens extended 

to all of the debtors’ gas and oil properties, valued at approximately $ 35 million.  The plan 

provided that the creditors: (1) would retain their liens on one property, valued at $ 7,440,000; 

(2) would release their liens on all other properties; and (3) would receive pro rata payments 

from disposable income on a quarterly basis for two years.  The plan further provided that, if the 

claims were not paid in full, with interest, in two years, the debtors would sell portions of the 
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retained collateral to pay the claims in full.  In addition, the plan provided that, if the debtors did 

not pay the claims in full within 34 months, the creditors would receive a lien in the debtor’s 

interest at that time in another property.  Id. at 248-49.   

 The creditors rejected the plan and objected to its confirmation.  Among other things, 

they argued that the plan was not fair and equitable because it did not provide for them to retain 

their existing liens and did not provide the indubitable equivalent of their claims.  622 B.R.  at 

266-67.456  The court overruled their objections and confirmed the plan.   

 The court explained that the indubitable equivalent requirement is tied to a “claim,” not 

to the property securing the claim.  Thus, the court rejected the argument that the plan could not 

modify their lien rights in any fashion and still meet the indubitable equivalent standard 622 B.R. 

at 270.  

 The court then addressed the creditors’ argument that the plan did not meet the 

indubitable equivalent requirement because it reduced their 29 to 1 value-to-debt equity cushion 

to a 6 to 1 cushion.  The court provided the following review of case law, 622 B.R. at 271-72 

(original footnotes omitted):457  

 The Fifth Circuit has expressly recognized that one accepted method of providing 
indubitable equivalence is the exchange of collateral. Whether the indubitable equivalent 
offered is equivalent is a matter left to the discretion of the bankruptcy court in its careful 

456 The creditors also objected on the grounds that the plan did not meet the disposable income requirement of 
§ 1191(c)(2) and the feasibility requirements of §  1191(c)(3).  262 B.R  at 266.  The court concluded that the plan 
met these requirements and that it provided adequate remedies for default.  Id. at 267-70. 
457 In footnotes to the first paragraph of the quoted text, the court cited:  In re Sun Country Dev, Inc., 764 F.2d 406, 
408 (5th Cir. 1985); In re Walat Farms, Inc., 70 B.R. 330, 336 (Bankr. E.D. Mich. 1987) (“a bankruptcy court is 
permitted, indeed required, to make these determinations on a case by case basis and to order confirmation of a plan 
which indubitably protects and pays the claim of an objecting creditor”); In re Swiftco, Inc., 1988 WL 143714 
(Bankr. S.D. Tex. 1988); and In re Philadelphia Newspapers, LLC, 418 B.R. 548, 568 (E.D. Pa. 2009), aff’d 599 
F.3d 298 (3d Cir. 2009).   
 In re Philadelphia Newspapers ruled that a plan providing for the sale of the creditor’s collateral without 
permitting the creditor to credit bid satisfied the indubitable equivalent requirement.  The Supreme Court later ruled 
to the contrary in Radlax Gateway Hotel, LLC v. Amalgamated Bank, 566 U.S. 639, 132 S.Ct. 2065 (2012).  The 
Supreme Court concluded that the specific requirement for credit bidding in § 1129(b)(2)(A)(ii), which permits 
cramdown when a plan provides for the sale of collateral, precluded an interpretation of the indubitable equivalent 
standard that permitted sale without credit bidding.    
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reliance upon sufficient facts.  Courts should not accept offers of indubitable equivalence 
lightly and should insist on a high degree of certainty. Moreover, indubitable equivalence 
is a flexible standard. The indubitable equivalent standard requires a showing that the 
objecting secured creditor will receive the payments to which it is entitled, and that the 
changes forced upon the objecting creditor are completely compensatory, meaning that 
the objecting creditor is fully compensated for the rights it is giving up.  For example, the 
Fifth Circuit has stated that the “[a]bandonment of the collateral to the class would satisfy 
indubitable equivalent, as would a replacement lien on similar collateral.”  

 
 In Investment Company of The Southwest, [341 B.R. 298, 325 (B.A.P. 10th Cir. 
2006),] the court recognized that a debtor may be permitted to use some portion of the 
equity cushion in collateral to help implement a plan without violating the indubitable 
equivalent standard, as long as the secured creditor remains over-secured beyond a 
reasonable doubt and has sufficient protection. Courts have approved plans that did not 
pay a secured lienholder all of its collateral sale proceeds, as long as the court is satisfied 
that there will always be more value in the remaining collateral than the lender's lien 
amount.458 Courts also have routinely held that a partial surrender of collateral to an over-
secured creditor provides such creditor with the indubitable equivalent of its claim.459 A 
sister Court approved a plan over the objection of a secured creditor finding the debtor 
had provided the indubitable equivalent because the secured creditor remained over-
secured beyond a reasonable doubt and had sufficient payment protection over the life of 
the plan.460 In essence, in the bankruptcy context, the indubitable equivalent means that 
the treatment afforded the secured creditor must be adequate to both compensate the 
secured creditor for the value of its secured claim, and also insure the integrity of the 
creditor's collateral position.461 

 
 Applying these standards, the court concluded that the plan provided “virtual certainty” 

that the claims would be paid in full and that the 6 to 1 value-to-debt ratio provided an equity 

cushion that was sufficient adequate protection.  622 B.R. at 272. 

 The court rejected the creditors’ arguments that a plan could not modify a Texas statutory 

mineral lien under any circumstances and that lien-stripping may not be accomplished under any 

458 The court cited:  In re Pine Mountain, Ltd., 80 B.R. 171 (B.A.P. 9th Cir. 1987) (Concluding that it was unlikely 
that creditor's claim would ever become even partially unsecured and that plan provided secured creditor with 
variety of safeguards and fair interest rates); and Affiliated Nat'l Bank-Englewood v. TMA Assocs., Ltd. (In re 
TMA Associates, Ltd.), 160 B.R. 172, 174 (D. Colo. 1993). 
459 The court cited In re May, 174 B.R. 832, 838–839 (Bankr. S.D. Ga. 1994). 
460 The court cited In re SCC Kyle Partners, Ltd., 2013 WL 2903453 (Bankr. W.D. Tex.2013). 
461 The court cited 4 COLLIER ON BANKRUPTCY ¶ 506.03. 
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circumstances, concluding that § 1123(a)(5)(E) permits a plan to modify any lien as long as it 

complies with § 1129(b)(2)(A).462  

IX.  Payments Under Confirmed Plan; Role of Trustee After Confirmation 
 
 Subchapter V has different provisions for the disbursement of payments to creditors and 

the role of the trustee depending on whether the court confirms a consensual plan or a cramdown 

plan. 

A.  Debtor Makes Plan Payments and Trustee’s Service Is Terminated Upon 
Substantial Consummation When Confirmation of Consensual Plan Occurs Under 
§1191(a) 
 
 If all impaired classes accept the plan and it meets the confirmation requirements of 

§ 1129(a) other than § 1129(a)(15),463 the court must confirm the plan.464  Confirmation of a 

consensual plan under §1191(a) leads to the termination of the trustee’s service under 

§1183(c)(1) when the plan has been “substantially consummated.”465   The debtor must file a 

notice of substantial consummation within 14 days after it occurs and serve it on the sub V 

trustee, the U.S. trustee, and all parties in interest.466 

462 The court cited In re Bates Land & Timber, LLC, 877 F.3d 188 (4th Cir. 2017), which permitted cramdown 
confirmation of a plan providing for a secured creditor to receive property valued at $ 13.7 million and cash of 
$ 1 million on its $ 14.6 million claim in exchange for the release of prepetition collateral.  
 The Pearl Resources court distinguished two cases on which the creditors relied, In re CRB Partners, LLC, 
2013 WL 796566 (Bankr. W.D. Tex. 2013), and In re Swiftco, Inc., 1988 WL 143714 (Bankr. S.D. Tex. 1988).  The 
court noted that these cases ruled that the plans did not provide the indubitable equivalent of the creditors’ claims 
because of an insufficient equity cushion or reasonable doubt as to payment but recognized that liens could be 
modified.  
463 Section 1129(a)(15) states chapter 11’s projected disposable income requirement, which applies only in the case 
of an individual.  See Section VIII(B)(4). 
464 § 1191(a). 
465 § 1183(c)(1). 
466 § 1183(c)(2). 
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 Under § 1101(2), “substantial consummation” generally occurs upon “commencement of 

distribution under the plan.”467  Unless the plan implicates other requirements for substantial 

consummation, the sub V trustee’s service terminates under §1183(c)(1) when the first payment 

under the plan occurs.   

Arguably, a sub V trustee could make the first payment under the plan, although the 

statute does not appear to require this.  But it is clear that, at least after the first payment, the sub 

V trustee no longer exists and cannot make payments thereafter.   

B.  Trustee Makes Plan Payments and Continues to Serve After Confirmation of 
Plan Confirmed Under Cramdown Provisions of §1191(b) 
 
 When the court confirms a cramdown plan, §1194(b) provides for the sub V trustee to 

make payments to creditors under the plan unless the plan or the order confirming it provides 

otherwise.468  Chapters 12 and 13 contain identical provisions for the trustee to make plan 

payments.469   

Because the sub V trustee must make payments under a cramdown plan, the trustee’s 

service does not terminate upon its substantial consummation.470  The trustee’s service continues, 

at a minimum, until the trustee has made the required disbursements.  Subchapter V does not 

specify when the trustee’s service is terminated under a cramdown plan.  If the trustee makes all 

payments that the trustee is to make under the plan, the debtor is entitled to receive a discharge, 

467 § 1101(2)(C).  “Substantial consummation” under § 1101(2) also requires:  (1) transfer of all or substantially all 
of the property proposed to be transferred, § 1101(2)(A) and (2) assumption by the debtor or the successor to the 
debtor under the plan of the business or of the management of all or substantially all of the property dealt with by 
the plan.  § 1101(2)(B). Section VIII(C)(1) discusses substantial consummation in the context of postconfirmation 
modification of a consensual plan. 
468 § 1194(b).  Curiously, paragraph (b) of § 1194 is titled “Other Plans,” even though it applies exclusively to plans 
confirmed under the cramdown provisions of § 1191(b) and no other provisions of § 1194  deal specifically with 
payments under a consensual plan confirmed under § 1191(a). 
469 § 1226(c), 1326(c). 
470 Section VIII(C)(1) discusses substantial consummation in the context of postconfirmation modification of a 
consensual plan. 
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as Section X(B) discusses.  That seems to be the appropriate time for the trustee or the debtor to 

request that the court terminate the trustee’s service and discharge the trustee from any further 

obligations in the case.471 

 Section 1194 provides for the trustee to make payments under the plan unless the plan or 

the order confirming the plan provides otherwise.472  The statute contains no standards for the 

court to determine under what circumstances a plan or confirmation order may provide that the 

trustee will not make payments.  For example, may a nonconsensual plan provide for the debtor 

to make postpetition installment payments on a mortgage or other long-term debt that is being 

cured and reinstated, or regular payments on an unexpired lease of real or personal property that 

is being assumed?   

 Because §1194(b) is identical to the chapter 12 and 13 provisions for disbursements to 

creditors, courts may look to the case law and practice in chapter 12 and 13 cases for guidance in 

determining the extent to which a plan may provide for the debtor to make payments instead of 

the trustee. In chapter 13 cases, courts universally require a plan to provide for the trustee to 

make disbursements to priority and unsecured creditors and to holders of secured claims that the 

plan modifies.473  Courts vary as to whether the debtor may make direct payments to other types 

of creditors.   

Typical exceptions to payments by the trustee in chapter 13 cases are for postpetition 

installment payments on real estate or other long-term debts that are being cured and reinstated 

471 See SUBCHAPTER V TRUSTEE HANDBOOK, supra note 100, at  3-16 (“Upon completion of all plan payments 
[pursuant to a cramdown plan], trustees should submit their final report and account of their administration of the 
estate in accordance with § 1183(b)(1), which incorporates § 704(a)(9).  . . . The trustee’s final report will certify 
that the trustee has completed all trustee duties in administering the case and request that the trustee be discharged 
from any further duties as trustee.” ). 
472 § 1194.   
473 W. Homer Drake, Jr., Paul W. Bonapfel, & Adam M. Goodman, CHAPTER 13 PRACTICE AND PROCEDURE § 4:10. 
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and postpetition payments due on leases or executory contracts that are being assumed.  In such 

instances, the trustee usually disburses the amounts required to cure prepetition defaults.  Courts 

have also permitted a debtor to make direct payments on a secured claim that the plan does not 

modify.474   

Some courts require that all postpetition payments, including postpetition payments on a 

mortgage or other long-term debt or an assumed lease or other executory contract, be made by 

the trustee during the term of the plan.475  In a sub V case, the trustee under this approach would 

make those payments during the three- to five-year period during which the debtor must commit 

projected disposable income to the plan, as Section VIII(B)(4) discusses. 

The court in In re Spindler, 623 B.R. 543 (Bankr. W.D. Wis. 2020), permitted a chapter 

12 debtor to make direct payments to a mortgage lender under a plan that provided for the re-

amortization of the debt in monthly payments over 30 years.  

 The court reviewed three approaches to direct payments that courts have taken in chapter 

12 cases.  One view is that the Bankruptcy Code prohibits direct payments on impaired or 

modified claims,476 while a second allows debtors to pay secured creditors directly, regardless of 

their impaired status.477  Id. at 546-47. 

 Most courts adopt a third approach that permits direct payments depending on the 

circumstances of the case.478  Id. at 547.  In deciding whether to permit direct payments, the 

474 Id. 
475 Id. 
476 The court cited Fulkrod v. Savage (In re Fulkrod), 973 F.2d 801 (9th Cir. 1992) and In re Marriott, 161 B.R. 816 
(Bankr. S.D. Ill. 1993).   
477 The court cited Wagner v. Armstrong (In re Wagner), 36 F.3d 723 (8th Cir. 1994) and In re Crum, 85 B.R. 878 
(Bankr. N.D. Fla. 1988).   
478 The court cited In re Martens, 98 B.R. 530 (Bankr. D. Colo. 1989); In re Seamons, 131 B.R. 459 (Bankr. D. 
Idaho 1991); In re Speir, 2018 WL 3814276 (Bankr. N.D. Miss. Aug. 8, 2018); Westpfahl v. Clark (In re Westpfahl), 
168 B.R. 337 (Bankr. C.D. Ill. 1994); In re Golden, 131 B.R. 201 (Bankr. N.D. Fla. 1991); In re Seamons, 131 B.R. 
459 (Bankr. D. Idaho 1991); In re Martens, 98 B.R. 530 (Bankr. D. Colo. 1989); and In re Pianowski, 92 B.R. 225 
(Bankr. W.D. Mich. 1988).   
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Spindler court explained, these courts consider some or all of the factors that In re Pianowski, 92 

B.R. 225 (Bankr. W.D. Mich. 1988) identified:  (1) the past history of the debtor; (2) the 

business acumen of the debtor; (3) the debtor's post-filing compliance with statutory and court-

imposed duties; (4) the good faith of the debtor; (5) the ability of the debtor to achieve 

meaningful reorganization absent direct payments; (6) the plan treatment of each creditor to 

which a direct payment is proposed to be made; (7) the consent, or lack thereof, by the affected 

creditor to the proposed plan treatment; (8) the legal sophistication, incentive and ability of the 

affected creditor to monitor compliance; (9) the ability of the trustee and the court to monitor 

future direct payments; (10) the potential burden on the chapter 12 trustee; (11) the possible 

effect on the trustee's salary or funding of the U.S. Trustee system; (12) the potential for abuse of 

the bankruptcy system; and (13) the existence of other unique or special circumstances. 

 The Spindler court noted that In re Aberegg, 961 F.2d 1307 (7th Cir. 1992), concluded 

that chapter 13 debtors could make direct payments in some cases and that Aberegg took a 

pragmatic approach to direct payment of mortgages that extend beyond the term of the plan, 

finding that it would be counterproductive to require debtors to make payments through the 

trustee until completion of plan payments and then to arrange for direct payments thereafter.  

Spindler, 623 B.R. at 547.   

 The Spindler court adopted the majority approach and, based on the circumstances of the 

case, permitted the direct mortgage payments.479  Among other things, the court noted that the 

debtor had negotiated payment terms with the lender and that it did not make sense to require the 

payment method to change at the end of the plan.  Id. at 548-49.   

479 The court also permitted, without objection, direct payment of a student loan. 
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 When the subchapter V trustee makes payments under the plan, the trustee will be 

entitled to compensation for that service.  To avoid this expense, a debtor may propose that the 

debtor, rather than the subchapter V trustee, make all payments under the plan.  Creditors may 

support such a procedure because, at least in theory, they can receive the benefits of the reduced 

cost.  A subchapter V trustee may prefer that the debtor make payments because it relieves the 

trustee of a potentially tedious administrative burden and reduces the risk of nonpayment for 

such additional services.  

 Although chapter 13 caselaw, as earlier text discusses, generally does not permit the 

debtor to make all payments under a plan, subchapter V does not expressly prohibit it.  

Moreover, the chapter 13 situation is distinguishable because the chapter 13 trustee receives 

compensation based on a commission on disbursements the trustee makes, whereas the 

subchapter V trustee generally bills on an hourly basis.  

 Anecdotal evidence and a few cases (that do not discuss the issue)480 indicate that at least 

some courts are permitting the debtor to make all payments under the plan in the absence of any 

objection.   

 The fact that the subchapter V trustee does not make payments under the plan does not, 

however, terminate the subchapter V trustee’s services.481 

C.  Unclaimed Funds 

 When a disbursement to a creditor occurs in a bankruptcy case but the creditor does not 

timely claim it, § 347 governs the disposition of the unclaimed property.482  Unclaimed property 

typically arises when a check is mailed to the creditor at its address shown on its proof of claim 

480 See, e.g., In re Gui-Mer-Fe, Inc., 2022 WL 1216270 at * 2 (Bankr. D. P.R. 2022). 
481 E.g., In re Gui-Mer-Fe, Inc., 2022 WL 1216270 at * 8 (Bankr. D. P.R. 2022). 
482 SBRA amended § 347 to provide for disposition of unclaimed funds in subchapter V cases, SBRA § 4(a)(5), and 
the CARES ACT made a technical amendment to it.  CARES Act §1113 (a)(4)(B).   
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or the debtor’s records, but the creditor has changed its address or the creditor simply does not 

negotiate the check.    

 Disposition of unclaimed funds in a subchapter V case depends on who makes the 

distribution.   

For distributions that the subchapter V trustee makes, § 347(a) requires that, 90 days after 

the final distribution, the trustee stop payment on any check remaining unpaid and pay the 

money into the court for disposition under chapter 129 of title 28.  The applicable provisions of 

chapter 129 direct the Court to disburse unclaimed funds to the “rightful owners,” 28 U.S.C. 

§ 2041, upon “full proof of the right thereto.”  28 U.S.C. § 2042.  Accordingly, a creditor may 

later seek to recover the unclaimed funds.  This is the same rule that applies to a trustee’s 

disbursements in cases under chapters 7, 12, and 13. 

 For payments that the debtor makes, § 347(b) provides that any funds that remain 

unclaimed at the expiration of the time allowed to claim the funds become property of the debtor 

or of the entity acquiring the asses of the debtor under the plan.  This rule also applies in chapter 

9 and traditional chapter 11 cases and to distributions that a debtor or party other than the trustee 

makes in chapter 12 cases.   

 Section 347(b) does not prescribe the method by which the time to claim the funds is 

determined.  A well-drafted plan, therefore, should establish the deadline, or the debtor or other 

party may request that the court fix one.  Plans in traditional chapter 11 cases that do not provide 

for full payment of unsecured creditors often provide that no further distributions will be made to 
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creditors who do not timely claim their distribution and for the pro rata distribution of unclaimed 

funds to creditors who have claimed their distributions.483 

X.  Discharge 
 
 The discharge that a debtor receives in a sub V case and its timing depend on whether 

consensual or cramdown confirmation occurs.    

A.  Discharge Upon Confirmation of Consensual Plan Under §1191(a) 
 
 Section 1141(d) governs discharge in a traditional chapter 11 case.  Except for paragraph 

(d)(5), all of it remains applicable in a sub V case when the court confirms a consensual plan.  It 

does not apply when the court confirms a cramdown plan.484 

 Section 1141(d)(5) does not apply in a sub V case.485  The omission is material only in an 

individual case because (d)(5) applies only when the chapter 11 debtor is an individual.  Section 

1141(d)(5) has two primary effects in an individual case.486   

483 If funds in the final distribution are unclaimed, the provision might result in an administrative burden if the 
amount of unclaimed funds is insufficient to make a meaningful distribution to other creditors.  A plan could resolve 
this problem by providing that, if the unclaimed funds in the final distribution are below a specified threshold, the 
funds will become property of the debtor instead of being distributed to creditors.  
484 § 1181(c). 
485 § 1181(a). 
486 Subparagraph (A) of § 1141(d)(5) defers entry of the discharge in an individual case until the debtor has 
completed all payments under the plan unless the court orders otherwise for cause.  Alternatively, subparagraph (B) 
of § 1141(d)(5) permits a discharge if the debtor has not completed payments if (1) creditors have received 
payments under the plan with a value of the amount they would have received if the debtor’s estate had been 
liquidated on the effective date; and (2) modification of the plan under § 1127 is not practicable.  The subparagraph 
(B) provision is similar to the so-called “hardship” discharge that exists in chapter 12 and 13 cases, §§ 1228(b), 
1328(b), except that a chapter 12 or 13 debtor must also establish that the failure to complete payments is due to 
circumstances for which the debtor should not justly be held accountable. 
 Subparagraph C of § 1141(d)(5) provides the court may not grant a discharge under either subparagraph 
(A) or (B) if the court finds that § 522(q)(1) is applicable, certain criminal proceedings are pending, or the debtor is 
liable for a debt described in § 522(q)(1).  The same grounds for discharge are in § 727(a)(12).  Section 522(q)(1) 
denies a debtor an exemption of assets in excess of an aggregate amount of  $ 170,350 (as of April 1, 2019; it is 
subject to adjustment every three years) under circumstances described in subparagraphs (A) or (B) of § 522(q)(1) 
unless the court finds under § 522(q)(2) that certain exempt property is reasonably necessary for the support of the 
debtor or any dependent. 
 Subparagraph (A) denies the exemption if the debtor has been convicted of a felony that under the 
circumstances demonstrates that the filing of the case was an abuse of the Bankruptcy Code.  Subparagraph (B) 
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 First, § 1141(d)(5) prohibits entry of a discharge order until the individual has completed 

payments under the plan unless the court orders otherwise for cause.487   

Second, it permits discharge without completion of payments if creditors have received 

what they would have gotten in a chapter 7 case and modification of the plan is not 

practicable.488   

Because § 1141(d)(5) does not apply in a sub V case, an individual debtor receives a 

discharge immediately upon confirmation of a consensual plan under §1191(a).489  Because the 

debtor receives an immediate discharge, there is no need for a provision permitting discharge if 

the debtor does not complete payments.  

A plan may provide for so-called “lien-stripping” of a junior lien on the debtor’s 

property.  “Strip-off” of a junior lien may occur if the property’s value is less than the amount of 

senior liens; “strip-down” reduces the amount of the lien to the value of the property in excess of 

the amount of the senior liens.  In a chapter 13 case, lien-stripping does not occur until the end of 

the case, when the debtor receives a discharge.490  In a subchapter V case, however, consensual 

confirmation of a plan may result in immediate stripping of the lien.491    

 Under § 1141(d)(1)(A), confirmation of a plan results in the discharge, with some 

exceptions, of any debt that arose before the date of confirmation and any debt specified in 

denies the exemption if the debtor owes a debt arising from (1) violation of state or federal securities laws; (2) fraud, 
deceit, or manipulation in a fiduciary capacity or in connection with the purchase or sale of any security registered 
under the federal securities laws; (3) any civil remedy under 18 U.S.C. § 1964; or (4) any criminal act, intentional 
tort, or willful or reckless misconduct that caused serious physical injury or death to another individual in the 
preceding five years. 
487 § 1141(d)(5)(A). 
488 § 1141(d)(5)(B). 
489 In re Vega Cruz, 2022 WL 2309798 (Bankr. D. P.R. 2022).  The individual debtor also does not have to deal with 
the § 522(q) issues discussed supra note 486 although they rarely arise. 
490 § 1325(a)(5)(B)(i)(I).  See generally W. Homer Drake, Jr., Paul W. Bonapfel, & Adam M. Goodman, CHAPTER 
13 PRACTICE AND PROCEDURE § 5:11.  See also id. § 21:23 (discussing whether “strip-off” or “strip-down” may 
occur when a chapter 13 debtor completes payments under a plan but is not entitled to a discharge). 
491 In re Vega Cruz, 2022 WL 2309798 (Bankr. D. P.R. 2022). 

494 of 1123



§ 502(g) (claims from the rejection of an executory contract or unexpired lease lease), § 502(h) 

(claims arising from the exercise of avoidance powers), and § 502(i) (claims for taxes arising 

after the commencement of the case entitled to priority under § 507(a)(8)).  The discharge 

applies whether or not a proof of claim was filed or deemed filed, the claim is allowed, or its 

holder has accepted the plan.492   

A debtor does not receive a § 1141(d)(1)(A) discharge, however, if the plan provides for 

the liquidation of all or substantially all of the property of the estate, the debtor does not engage 

in business after consummation of the plan, and the debtor would be denied a discharge under 

§ 727(a) if the case were a chapter 7 case.493  Only an individual is entitled to a discharge in a 

chapter 7 case.494  An individual debtor is entitled to a chapter 7 discharge unless one of the 

reasons for its denial in § 727(a)(2) – (12) exists.495   

 The § 1141(d)(1)(A) discharge is effective except as otherwise provided in § 1141(d), the 

plan, or the confirmation order.   

 Section X(C)(1) discusses exceptions to the § 1141(d)(1)(A) discharge.   

B.  Discharge Upon Confirmation of a Cramdown Plan Under § 1191(b) 
 
 When the court confirms a cramdown plan, § 1141(d) does not apply, except as provided 

in §1192.496  Instead, the debtor receives a discharge under §1192. 

Section 1192 provides for discharge to occur “as soon as practicable” after the debtor 

completes all payments due within the first three years of the plan, “or such longer period not to 

492 § 1141(d)(1)(A). 
493 § 1141(d)(3). 
494 § 727(a)(1). 
495 § 727(a). 
496 § 1181(c). 
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exceed five years as the court may fix.”497  Presumably, any longer period will be the same 

length as the court fixes for the commitment of projected disposable income in connection with 

cramdown confirmation under §1191(b), but the statute does not expressly so state.  Section 

VIII(B)(4)(ii) discusses determination of the commitment period.   

 The cramdown discharge under §1192 discharges the debtor from all debts discharged 

under § 1141(d)(1)(A), with certain exceptions that Section X(C)(2) discusses, unless § 1141(d), 

the plan, or the confirmation order provides otherwise.   

The §1192 discharge also applies to “all other debts allowed under [§ 503] and provided 

for in the plan.”498  Section 503 provides for the allowance of administrative expenses, including 

postpetition operating expenses;499 compensation of the trustee and professionals employed by 

the trustee and the debtor;500 and claims for goods the debtor received within 20 days of the 

filing.501  The discharge provision recognizes that a plan confirmed under §1191(b) may provide 

for the payment of administrative expenses through the plan.502 

C.  Exceptions to Discharge in Subchapter V Cases 
 
 Exceptions to a subchapter V discharge differ depending on whether the court confirms a 

consensual plan under § 1191(a) or cramdown confirmation occurs under § 1191(b). 

497 § 1192.  Section 1141(d)(5)(A), which defers the discharge of an individual in a chapter 11 plan until the debtor 
completes payments, permits the court to order otherwise, for cause, after notice and a hearing.  § 1192 contains no 
provision for an earlier discharge. 
498 § 1192. 
499 § 503(b)(1).  
500 § 503(b)(2). 
501 § 503(b)(9).  
502 § 1191(e).  Administrative expenses allowed under § 503(b) are entitled to priority under § 507(a)(2).  § 1191(e) 
permits the payment of a claim specified under § 507(a)(2) through a plan confirmed under § 1191(b).  See Section 
VI(C). 
 Section 1191(e) also permits payment of claims specified in § 507(a)(3) through the plan.  Section 
507(a)(3) provides a priority for “involuntary gap claims” allowed under § 502(f). 
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1. Exceptions to discharge after consensual confirmation 
 
 As Section X(A) explains, § 1141(d) applies in a subchapter V case after confirmation of 

a consensual plan, except for the provisions of § 1141(d)(5) that govern the discharge of an 

individual in a traditional case. 

 The discharge that § 1141(d)(1)(A) grants upon confirmation has two exceptions. 

 First, in the case of an individual, § 1141(d)(2) provides that the discharge does not 

discharge any debt of the kind specified in § 523(a).  No such exceptions apply to the discharge 

of an entity in a traditional or subchapter V case. 

 Second, § 1141(d)(6) provides that the discharge does not discharge an entity503 from any 

debt:  (1) of the kind specified in § 523(a)(2)(A) or (B)504 that is owed to a governmental unit or 

to a person as the result of an action filed under subchapter III of chapter 37 of title 31 (the False 

Claims Act) or similar state laws (§ 1146(d)(6)(A)); or (2) that is for a tax or customs duty with 

respect to which the debtor made a fraudulent return or willfully attempted to evade or avoid 

(§ 1141(d)(6)(B)).  Although § 1141(d)(6) does not apply to an individual, the debts it excepts in 

§ 1141(d)(6)(A) are debts in § 523(a) that § 1141(d)(2) excepts from an individual discharge, and  

the definition of excepted debts in § 1141(d)(6)(B) is identical to the definition of tax debts 

excepted under § 523(a)(1)(C).  

 Section X(C)(3) discusses procedural requirements for determination of whether a debt is 

excepted under § 523(a)(2), (4), or (6).    

503  Section 1141(d)(6) uses the term “corporation.”  Section 101(9) broadly defines “corporation” to include most 
business entities. 
504 § 523(a)(2) applies to debts for money, property, services, or an extension, renewal, or refinancing of credit, to 
the extent obtained by:  (A) false pretenses, false representation, or actual fraud, other than a statement respecting 
the debtor’s or an insider’s financial condition or (B) use of a written statement respecting the debtor’s or an 
insider’s financial condition that is materially false, on which the creditor relied, and that the debtor made or 
published with intent to deceive. 

497 of 1123



2. Exceptions to discharge after cramdown confirmation 
 

 As Section X(A) discusses, § 1141(d) does not apply when cramdown confirmation 

occurs under § 1191(b).  Instead, § 1192 governs the discharge in that circumstance. 

 Section 1192 provides for two exceptions to discharge. 

 First, §1192(1) states that the discharge does not discharge any debt on which the last 

payment is due after the first three years of the plan, or such other time not to exceed five years 

fixed by the court.505  Any longer period fixed by the court will presumably be the same period 

that the court fixes for the commitment of projected disposable income in connection with 

cramdown confirmation.506   

 Accordingly, the § 1192(1) exception provides that the discharge does not apply to debts 

on which the final payment is due after completion of payments under the plan, which is when 

the debtor receives a cramdown discharge.  Chapters 12 and 13 similarly except such debts 

because they likewise provide for discharge at the end of the plan term.507  Because the debtor 

has a continuing obligation to make payments on such debts after completion of plan payments 

and discharge, such debts are excepted from discharge.  

 Second, §1192(2) excepts any debt “of the kind specified in [§ 523(a)].”508  The same 

exceptions apply to the § 1141(d)(1)(A) discharge of an individual, but not an entity, under 

§ 1141(d)(2) when the court confirms a consensual plan.  Section X(D) discusses the issue of 

whether the § 523(a) exceptions apply to the discharge of an entity upon cramdown 

confirmation. 

505 § 1192(1). 
506 See Section VIII(B)(4)(ii).  
507 See infra note 552.   
508 § 1192(2).   
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 Section X(C)(3) discusses procedural requirements for determination of whether a debt is 

excepted under § 523(a)(2)(, (4), or (6).    

3.  Procedure for determination of exceptions to discharge under 
§ 523(a)(2), (4), or (6) 

  
 Under § 523(c)(1), a debtor is discharged from a debt excepted from discharge under 

subparagraphs (2), (4), or (6) of § 523(a) unless, upon request of the creditor, the court 

determines that the debt is nondischargeable.  Bankruptcy Rule 4007(c) requires the filing of a 

complaint to determine the dischargeability of such a debt no later than 60 days after the date 

first set for the § 341(a) meeting.  If the debtor does not list the creditor, § 523(a)(3) provides for 

such a debt to be excepted if the creditor did not have enough notice to permit the timely filing of 

a proof of claim and a timely request for the determination, unless the creditor had actual notice 

of the deadlines in time to do so.509  The clerk’s office must give at least 30 days’ notice of the 

deadline.510  

D.  Whether § 523(a) Exceptions Apply to Cramdown Discharge of Entity 
 

1. Statutory language and background 
 

 Section 1192(2) excepts debts from the cramdown discharge “of the kind specified in 

§ 523(a).”  Unlike § 1141(d)(2), which makes the § 523(a) exceptions applicable after 

consensual confirmation only to an individual, § 1192(2) does not limit the applicability of the 

§ 523(a) exceptions after cramdown confirmation to individuals.  This language indicates that the 

exceptions also apply in entity cases. 

509 § 523(a)(3). 
510 The Official Forms for the notice of the filing of a sub V case (Form B309E2 for cases of individuals and Form 
B309F2 for cases of corporations or partnerships) provide a space for the clerk to state the deadline. 
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 The language of § 523(a), however, leads to a different conclusion.  As amended by 

SBRA, the preamble to § 523(a) is: 

A discharge under section 727, 1141, 1192, 1228(a), 1228(b), or 1328(b) of this 
title does not discharge an individual debtor from any debt – [defined in 
paragraphs (1) through (19) of § 523(a)]. 

 
 SBRA added the italicized “1192” to the list of other sections, which are sections under 

which a discharge is granted in chapter 7, 11, 12, and 13 cases. 

 As amended, therefore, § 523(a) states, “A discharge under section . . . 1192 . . . does not 

discharge an individual debtor from any debt” that § 523(a) lists.  The implication of this 

language is that § 1192(2)’s reference to debts “of a kind specified” in § 523(a) includes only 

debts that § 523(a) excepts, which are only debts of individuals.  In other words, although 

§1192(2) states discharge rules for all debtors without regard to whether they are individuals or 

not, its reference to § 523(a) in the case of an entity has no operative effect because § 523(a), as 

amended, applies only to individuals. 

 SBRA’s amendment to include § 1192 in § 523(a) seems superfluous if Congress did not 

intend to limit the § 523(a) exceptions to individuals.  Without the amendment to § 523(a), 

§1192(2) alone would except the types of debts listed from any § 1192 discharge, regardless of 

whether the debtor is an individual.  

 Legislative history supports the conclusion that Congress did not intend to make the 

§ 523(a) exceptions applicable to a §1192 discharge of a non-individual.  The Report of the 

Judiciary Committee of the House of Representatives states that the §1192 discharge excepts 

debts on which the last payment is due after the commitment period under the plan and “any debt 
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that is otherwise nondischargeable.”511  The use of the words “otherwise nondischargeable” 

logically refers to § 523(a), which applies only to individuals.   

 Moreover, if the drafters had intended to expand § 523(a) to permit exceptions to the 

discharge of non-individuals – a significant change in existing chapter 11 law, as Section 

X(D)(2) discusses – one would expect the House Judiciary Committee Report to point that out.  

It does not.512  To the contrary, the Report’s explanation that the exceptions are for “any debt 

that is otherwise nondischargeable” demonstrates an intent to apply existing exceptions to 

discharge in chapter 11 cases in subchapter V, not to expand them.   

 Two bankruptcy cases decided under chapter 12, however, support the conclusion that the 

§ 523(a) exceptions may apply to a §1192 discharge of an entity.513  The chapter 12 discharge 

provisions have the same language as §1192, and the prefatory language of § 523(a) as amended 

refers to them and §1192 in the same way. 514 

 In the two chapter 12 cases, the corporate debtors contended that the § 523(a) exceptions 

to the chapter 12 discharge did not apply to them because § 523(a) states that it only excepts 

debts of an individual. Both courts ruled that the § 523(a) exceptions applied to the chapter 12 

discharge of a corporation.     

511 H.R. REP. NO. 116-171, at 8. 
512 Retired Bankruptcy Judge A. Thomas Small, Jr., submitted testimony in support of the legislation.  Judge Small’s 
explanation of the § 1192 discharge similarly made no reference to the § 523(a) exceptions to the discharges of non-
individuals.  Hearing on Oversight of Bankruptcy Law & Legislative Proposals Before the Subcomm. On Antitrust, 
Commercial and Admin. Law of the H. Comm. On the Judiciary, 116th Cong. 2 (Revised Testimony of A. Thomas 
Small on Behalf of the National Bankruptcy Conference), available at 
https://www.fjc.gov/sites/default/files/REVISED_TESTIMONY_OF_A_THOMAS_SMALL.pdf. 
513 In re Breezy Ridge Farms, Inc., 2009 WL 1514671 (Bankr. M.D. Ga. 2009); In re JRB Consol., Inc., 188 B.R. 
373 (Bankr. W.D. Tex. 1995). 
514 The chapter 12 discharge provision applicable when a debtor completes plan payments, § 1228(a), excepts from 
discharge any debt “of a kind specified” in § 523(a).  § 1228(a)(2),  A debtor may receive a so-called “hardship” 
discharge under certain conditions even if the debtor does not complete plan payments under § 1228(b).  Section 
1228(c)(2) uses the same language to except such debts from a hardship discharge.  
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 In In re JRB Consolidated, Inc.,515 the court reasoned that the operative language in 

§ 1228(a)(2) (“debts of the kind” specified in § 523(a)) “does not naturally lend itself to also 

incorporate the meaning ‘for debtors of the kind’ referenced in § 523(a).”516   Instead, the court 

concluded, “debts of the kind” is limited to the types of debts that the subparagraphs of § 523(a) 

identify.517  Moreover, the court explained, § 1228(a), unlike § 1141(d), does not expressly 

provide a broader discharge for corporations than for individuals.518 

 The court in In re Breezy Ridge Farms, Inc.,519 adopted the same reasoning.  In addition, 

the court noted that the exceptions to discharge for a corporation in § 1141(d)(6)520 apply to 

debts “of a kind specified in paragraph (2)(A) or (2)(B) of section 523(a)” that meet certain other 

requirements even though corporate debtors are excluded from § 523(a) by its terms.521  The 

Breezy Ridge Farms court explained that its interpretation harmonized the provisions of § 1228 

and § 523(a): 

Although § 523(a) applies only to individuals, Congress has used it as shorthand 
to define the scope of a Chapter 12 discharge for corporations as well as 
individuals.  Thus, it is appropriate to rely on § 523(a) to determine whether a 
debt is included in the discharge, even when the debtor is a corporation.  Even if 
the two provisions could not be harmonized, § 1228 would control because it is 
more specific, applicable only in Chapter 12, than § 523(a), which applies 
regardless of chapter.522 

 

515 In re JRB Consol., 188 B.R. at 373. 
516 Id. at 374. 
517 Id. 
518 Id. 
519 In re Breezy Ridge Farms, 2009 WL 1514671, at *1. 
520 Section 1141(d)(6) states an exception to the § 1141(d)(1)(A) discharge.  See Section X(A).  
521 In re Breezy Ridge Farms, 2009 WL 1514671, at *2. 
522 Id. 
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 Commentators523 and courts have disagreed about whether the § 523(a) exceptions are 

applicable to the cramdown discharge of an entity.  The next section examines the competing 

rulings. 

2.  Judicial debate over application of § 523(a) exceptions to cramdown 
discharge of an entity 

 
 Four bankruptcy judges – two in the same district – have ruled that the exceptions to 

discharge in § 523(a) apply only in an individual case and, therefore, that no § 523(a) exceptions 

to a § 1192 cramdown discharge of a corporation (or other entity524) exist.525  Reversing one of 

the decisions, the Fourth Circuit in Cantwell-Cleary Co., Inc., v. Cleary Packaging, LLC (In re 

Cleary Packaging, LLC), 36 F.4th 509 (4th Cir. 2022), concluded that § 1192(2) excepts debts 

that are listed in § 523(a) from the cramdown discharge of both individual and corporate debtors.  

The debate involves analysis of legislative history and the context of the statutes in support of the 

competing textual analyses. 

Rulings of the bankruptcy courts that § 523(a) exceptions are inapplicable to entity discharge 

 The bankruptcy court in Cleary Packaging526 adopted and expanded the rationale of 

Gaske v. Satellite Restaurants, Inc. Crabcake Factory USA (In re Satellite Restaurants, Inc. 

523 Compare, e.g., 5 NORTON BANKRUPTCY LAW AND PRACTICE § 107:19; James B. Bailey and Andrew J. Shaver, 
The Small Business Reorganization Act of 2019, NORTON BANKR. L. ADVISER, Oct. 2019, Part IX (exceptions are 
applicable to discharge of sub V entity) with Richard P. Cook, Discharges in Subchapter V:  What Has Changed? 
What Remains the Same?  Are Elephants Hiding in Mouseholes?, 41-Jun Am. Bankr. Inst. J. 24 (June 2022) 
(exceptions should not be applicable to discharge of sub V entity).    . 
524 “Corporation” is a defined term in the Bankruptcy Code, § 101(9) and includes, among other things, a limited 
liability company.  E.g., Cantwell-Cleary Co., Inc., v. Cleary Packaging, LLC (In re Cleary Packaging LLC), 36 
F.4th 509, 512 n. 1 (4th Cir. 2022).  The text uses “corporate” or “corporation” interchangeably with “entity”).  
525 Jennings v. Lapeer Aviation, Inc. (In re LaPeer Aviation, Inc.), 2022 WL 1110072 (Bankr. E.D. Mich. 2022); 
Catt v. Rtech Fabrications, LLC (In re Rtech Fabrications LLC), 635 B.R. 559 (Bankr. D. Idaho 2021); Cantwell-
Cleary Co., Inc., v. Cleary Packaging, LLC (In re Cleary Packaging LLC), 630 B.R. 466 (Bankr. D. Md. 2021), 
rev’d 36 F.4th 509 (4th Cir. 2022); Gaske v. Satellite Restaurants, Inc. Crabcake Factory USA (In re Satellite 
Restaurants, Inc. Crabcake Factory USA), 626 B.R. 871 (Bankr. D. Md. 2021). 
526 Cantwell-Cleary Co., Inc., v. Cleary Packaging, LLC (In re Cleary Packaging LLC), 630 B.R. 466 (Bankr. D. 
Md. 2021), rev’d 36 F.4th 509 (4th Cir. 2022). 
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Crabcake Factory USA), 626 B.R. 871 (Bankr. D. Md. 2021), the first case to address the issue.  

Two later bankruptcy court opinions follow the approach of these cases.527 

 The bankruptcy courts focused on the text of § 523(a) and invoked two principles of 

statutory construction to support the conclusion that the discharge exceptions apply only to an 

individual.  The first is the familiar rule that the plain meaning of the text governs interpretation 

of the bankruptcy statutes unless such an interpretation produces an absurd result.528  The second 

is that “every word must be given meaning so that no word in a statute is rendered 

superfluous.”529  

 For the bankruptcy courts, the critical text is in the preamble of § 523(a), which states 

that a discharge under § 1192 discharges an individual debtor from all debts except the 21 types 

of listed debts.  This clear and unambiguous language makes the exceptions applicable only to 

the § 1192 discharge of the debtor.   

 A contrary interpretation, the bankruptcy courts continue, would render SBRA’s 

amendment of § 523(a) to insert § 1192 superfluous.  Section 1192(2) states that a § 1192 

discharge does not discharge a debt “of the kind specified in § 523(a).”  For the exceptions in 

§ 523(a) to apply to discharges of individuals and entities under § 1192(2), it is not necessary to 

add § 1192 to § 523(a).   

527 Jennings v. Lapeer Aviation, Inc. (In re LaPeer Aviation, Inc.), 2022 WL 1110072 (Bankr. E.D. Mich. 2022); 
Catt v. Rtech Fabrications, LLC (In re Rtech Fabrications LLC), 635 B.R. 559 (Bankr. D. Idaho 2021); 
528 Gaske v. Satellite Restaurants, Inc. Crabcake Factory USA (In re Satellite Restaurants, Inc. Crabcake Factory 
USA), 626 B.R. 871, 875-76 (Bankr. D. Md. 2021), citing Lamie v. United States Trustee, 540 U.S. 526, 534 
(2004).   
529 Id. at 876.  The court cited: Montclair v. Ramsdell, 107 U.S. 147, 152 (1883) (A court should “give effect, if 
possible, to every clause and word of a statute, avoiding, if it may be, any construction which implies that the 
legislature was ignorant of the meaning of the language it employed.”);  Hibbs v. Winn, 542 U.S. 88, 101 (2004) 
(“A statute should be construed so that effect is given to all its provisions, so that no part will be inoperative or 
superfluous, void or insignificant.”); and Star Athletica, L.L.C. v. Varsity Brands, Inc., ––– U.S. ––––, 137 S.Ct. 
1002, 1010 (2017) (“We thus begin and end our inquiry with the text, giving each word its ‘ordinary, contemporary, 
common meaning.’” (quoting Walters v. Metro. Ed. Enter., Inc., 519 U.S. 202, 207, (1997))). 

504 of 1123



 The reference to § 1192 in § 523(a) must mean something, and “the only reasonable 

meaning is that Congress intended to limit application of the § 523(a) exceptions in a Subchapter 

V case to individuals.”530  In other words, the only function of the addition of “§ 1192” to the 

qualifying language of § 523(a) “is to limit application of § 523(a) to individual debtors in 

Subchapter V cases.”531  “This is not simply the logical reading of the statute but also it is the 

result mandated by common principles of statutory construction.”532 

 Under this textual analysis, the Cleary Packaging bankruptcy court concluded, “When 

giving effect to every word of the statute, the plan language of Section 523(a) is unequivocal and 

confirms that the exceptions to a debtor’s discharge, including a discharge under Section 1192, 

apply only to an individual.”533  The bankruptcy court in Satellite Restaurants put it this way:  

“[T]he Code, read holistically and in accordance with common principles of statutory 

interpretation, limits the application of section 523 in Subchapter V cases to individual 

debtors.”534 

The Fourth Circuit ruling:  § 523(a) exceptions apply to entity discharge   

 The Fourth Circuit’s contrary analysis in Cantwell-Cleary Co., Inc., v. Cleary Packaging, 

LLC (In re Cleary Packaging LLC, 36 F.4th 509 (4th Cir. 2022), focuses on the text of § 1192(2) 

“as the provision that specifically governs discharges” in a subchapter V case.  Id. at 515.535  The 

530 Gaske v. Satellite Restaurants, Inc. Crabcake Factory USA (In re Satellite Restaurants, Inc. Crabcake Factory 
USA), 626 B.R. 876 (Bankr. D. Md. 2021). 
531 Cantwell-Cleary Co., Inc., v. Cleary Packaging, LLC (In re Cleary Packaging LLC), 630 B.R. 466, 472 (Bankr. 
D. Md. 2021), rev’d 36 F.4th 509 (4th Cir. 2022). 
532 Cantwell-Cleary Co., Inc., v. Cleary Packaging, LLC (In re Cleary Packaging LLC), 630 B.R. 466, 472 (Bankr. 
D. Md. 2021), rev’d 36 F.4th 509 (4th Cir. 2022). 
533 Gaske v. Satellite Restaurants, Inc. Crabcake Factory USA (In re Satellite Restaurants, Inc. Crabcake Factory 
USA), 626 B.R. 871, 876 (Bankr. D. Md. 2021).   
534 Cantwell-Cleary Co., Inc., v. Cleary Packaging, LLC (In re Cleary Packaging LLC), 630 B.R. 466, 472 (Bankr. 
D. Md. 2021), rev’d 36 F.4th 509 (4th Cir. 2022); Gaske v. Satellite Restaurants, Inc. Crabcake Factory USA (In re 
Satellite Restaurants, Inc. Crabcake Factory USA), 626 B.R. 871 (Bankr. D. Md. 2021). 
535 More accurately, § 1192(2) governs only one set of exceptions to discharge when the court confirms a cramdown 
plan under § 1191(a).  It has no application when the court confirms a consensual plan under § 1191(a).    
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critical language of § 1192(2) is that it excepts “any debt . . .of the kind” specified in § 523(a).  

The Fourth Circuit concluded that use of the word “debt” was decisive because “it does not lend 

itself to encompass the ‘kind’ of debtors discussed in the language of § 523(a).”  Id. (original 

emphasis).   

 The Fourth Circuit explained, “the combination of the terms ‘debt’ and ‘of the kind’ 

indicates that Congress intended to reference only the list of non-dischargeable debts found in 

§ 523(a).  36 F.4th at 515 (original emphasis).  This interpretation of “of the kind,” the court 

continued, is in line with the ordinary dictionary meanings of “kind” as “category” or “sort.” 

 The court summarized its ruling, 36 F.4th at 515 (original emphasis): 

 [W]hile § 523(a) does provide that discharges under various sections, including 
§ 1192 discharges, do not “discharge an individual debtor from any debt” of the kind 
listed, § 1192(2)’s cross-reference to § 523(a) does not refer to any kind of debtor 
addressed by § 523(a) but rather to a kind of debt listed in § 523(a).  By referring to the 
kind of debt listed in § 523(a), Congress used a shorthand to avoid listing all 21 types of 
debts, which would indeed have expanded the one-page section to add several additional 
pages to the U.S. Code.  Thus, we conclude that the debtors covered by the discharge 
language of § 1192(2) – i.e., both individual and corporate debtors – remain subject to the 
21 kinds of debt listed in § 523(a). 

 
 To the extent that tension existed between the language of § 523(a) addressing individual 

debtors and the language of § 1192(2) addressing both individual and corporate debtors, the 

court added, the more specific language of § 1192(2) dealing only with subchapter V discharges 

should govern over the more general provisions of § 523(a) that reference other discharges under 

the Bankruptcy Code.  36 F.4th at 515. 

 The bankruptcy courts support their interpretation with analysis of legislative history, the 

underlying objectives of subchapter V, and the historical structure and objectives of the 

Bankruptcy Code.  The Fourth Circuit finds support for its conclusion in the context of § 1192(2) 
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within the Bankruptcy Code, in the structure of the Bankruptcy Code, and in considerations of 

“fairness and equity.” 

Reasoning of the bankruptcy courts to support their interpretation  

 The bankruptcy courts, reviewing the legislative history of subchapter V that earlier text 

discusses, found nothing that indicated that Congress intended to expand the exceptions to 

discharge in § 523(a) to a corporation.536   

 In addition, the bankruptcy courts noted the well-settled law that the pre-SBRA version 

of § 523(a) did not apply to a chapter 11 discharge of a corporation.537  Indeed, in enacting the 

Bankruptcy Code in 1978, Congress expressly considered and rejected the approach of one of the 

former reorganization chapters under the Bankruptcy Act, Chapter XI, that provided for 

objections to the discharge of a corporation.538  

 The bankruptcy court in Cleary Packaging539 pointed out that, according to one 

bankruptcy scholar, the exceptions in chapter XI cases to a corporation’s discharge for fraud and 

other debts “posed a substantial impediment to the ability of certain debtors to reorganize” under 

chapter XI, and the corporate discharge provisions in chapter 11 (the single reorganization 

chapter that replaced former Chapters X, XI, and XII) reflected “the considered judgment that 

536 Cantwell-Cleary Co., Inc., v. Cleary Packaging, LLC (In re Cleary Packaging LLC), 630 B.R. 466, 473 (Bankr. 
D. Md. 2021), rev’d 36 F.4th 509 (4th Cir. 2022); Gaske v. Satellite Restaurants, Inc. Crabcake Factory USA (In re 
Satellite Restaurants, Inc. Crabcake Factory USA), 626 B.R. 871, 878 (Bankr. D. Md. 2021). 
537 Gaske v. Satellite Restaurants, Inc. Crabcake Factory USA (In re Satellite Restaurants, Inc. Crabcake Factory 
USA), 626 B.R. 871, 876-77 (Bankr. D. Md. 2021) (collecting and discussing cases).   
538 Cantwell-Cleary Co., Inc., v. Cleary Packaging, LLC (In re Cleary Packaging LLC), 630 B.R. 466, 473-74 
(Bankr. D. Md. 2021), rev’d 36 F.4th 509 (4th Cir. 2022). 
539 Cantwell-Cleary Co., Inc., v. Cleary Packaging, LLC (In re Cleary Packaging LLC), 630 B.R. 466, 474 (Bankr. 
D. Md. 2021), rev’d 36 F.4th 509 (4th Cir. 2022). 
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any corporate discharge exception ‘would leave an undesirable uncertainty surrounding 

reorganizations that is unacceptable.’”540   

 The court noted that the only exception to the discharge of a corporation in a traditional 

chapter 11 case is in § 1141(d)(6).541  Section 1141(d)(6) provides a limited exception for debts 

of a kind specified in §523(a)(2) owed to (1) a domestic governmental unit or to a person 

resulting from an action under the False Claims Act or similar state statute and (2) taxes with 

respect to which the debtor made a fraudulent return or willfully attempted to evade or defeat.542  

It took eight years for that provision to be enacted.543 

 From this, the bankruptcy court in Cleary Packaging concluded, “[T]he 1978 Code 

represented an intentional and decisive change by Congress with respect to the scope of a 

corporate debtor’s discharge.”  630 B.R. 474.  Accordingly, the court reasoned, “[T]he 

suggestion that Congress incorporated [21] new exceptions to discharge for small corporations in 

a bill [the SBRA] that was introduced in April 2019, and signed into law by the President in 

August 2019, seems not only improbable but also contradicts years of bankruptcy law and 

policy.  ‘Congress does not alter the fundamental details of a regulatory scheme in vague terms 

or ancillary provisions – it does not, one might say, hide elephants in mouseholes.’”  630 B.R. at 

475.544   

540 Id. at 474, quoting Ralph Brubaker, Taking Exception to the New Corporate Discharge Exceptions, 13 Am. 
Bankr. Inst. L. Rev. 757, 764-66 (2005) (internal notes and citations omitted).  See also Cleary Packaging, 630 B.R. 
at 475, n. 12. 
541 Cantwell-Cleary Co., Inc., v. Cleary Packaging, LLC (In re Cleary Packaging LLC), 630 B.R. 466, 475 (Bankr. 
D. Md. 2021), rev’d 36 F.4th 509 (4th Cir. 2022). 
542 See generally Roger S. Goldman, et al., Discharging False Claims Liability in Bankruptcy, Section 1141(d)(6)(A) 
of the Bankruptcy Code:  An Incentive to Settle FCA Cases?, 23 No. 1 Health Law 40 (American Bar Association 
2010). 
543 Cantwell-Cleary Co., Inc., v. Cleary Packaging, LLC (In re Cleary Packaging LLC), 630 B.R. 466, 475 & n. 17 
(Bankr. D. Md. 2021), rev’d 36 F.4th 509 (4th Cir. 2022). 
544 The court quoted Whitman v. Am. Trucking Associations, 531 U.S. 457, 468 (2001).   
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 Simply put, the bankruptcy courts conclude that Congress did not intend that § 1192(2) 

change established law regarding exceptions to an entity’s chapter 11 discharge. 

 The Cleary Packaging bankruptcy court also concluded that the scope of the chapter 11 

discharge should be the same in all chapter 11 cases.  The court explained, 630 B.R. at 475:  

Although the entities at issue in a Subchapter V case are smaller than those in most 
traditional chapter 11 cases, the state law structure of these entities and their need for a 
balance sheet restructuring are akin to larger chapter 11 cases. These entities act in the 
same general manner and should be subject to the same potential liabilities through the 
chapter 11 process. In fact, history has shown that individuals running very large 
corporations are capable of using the entity for improper purposes, yet the entity receives 
a discharge in chapter 11 if its plan is confirmed. It seems incongruent that Congress 
would penalize a smaller entity for similar individual conduct. 

 
 The Cleary Packaging bankruptcy court also noted that the § 523(a) exceptions do not 

apply to a discharge granted upon confirmation of a consensual plan under § 1191(a) – an 

outcome determined by class voting, not the actions of individual creditors.  Thus, if enough 

creditors in a class including a creditor who claims a nondischargeable debt accept it (and all 

other impaired classes accept it), consensual confirmation under § 1191(a) discharges the 

allegedly nondischargeable claim.  630 B.R. at 476.   

 The court concluded, “[A]ny such result is arbitrary and undermines the equality 

principles of creditor treatment under the Code.”  630 B.R. at 476.  

 The Cleary Packaging bankruptcy court summarized its ruling as follows, id. at 476:  

The nature and purpose of the discharge are different for corporate debtors, and those 
differences must, in this Court's opinion, be respected in Subchapter V. 
 The Court is persuaded by Congress' rejection of prior exceptions to discharge for 
corporate debtors and, more importantly, the plain language that Congress used in section 
523(a) to confine those exceptions to individual debtors. Absent clear and unambiguous 
direction from Congress to deviate from that approach, the Court finds that an entity's 
discharge under section 1192 of the Code is unimpeded by section 523(a) of the Code. 
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The Fourth Circuit’s reasoning in support of its interpretation 

 The Fourth Circuit in Cleary Packaging did not address the bankruptcy court’s analysis 

of legislative history, the history of exceptions to discharge in chapter 11 cases, or the need for 

consistency in the scope of the discharge of an entity in subchapter V and chapter 11 cases.  

Instead, the court made four points about “the context of § 1192(2) within the Bankruptcy Code 

and the Bankruptcy Code’s structure” that supported its interpretation.  36 F.4th at 515. 

Fourth Circuit’s analysis of distinctions in discharge provisions  

 The Fourth Circuit’s first point is that “Congress conscientiously defined and 

distinguished the kinds of debtors” covered by the discharge provisions in chapters 7, 11, and 13.  

36 F.4th at 516.  Entities cannot get a discharge in chapter 7 and 13 cases; in traditional chapter 

11 cases, Congress “explicitly distinguished” individual and corporate discharges by excluding 

different debts from each.  In contrast, the court concluded, “Congress purposefully addressed 

both individual and corporate debtors when defining the right of discharge in Subchapter V 

proceedings.”  Id.   

 As an initial matter, the discharge provisions of chapters 7 and 13 are irrelevant to the 

issue.  Chapter 7 is a liquidation proceeding, so a corporation effectively no longer exists after 

the filing of a chapter 7 case.  The reason for denying a discharge to an entity in a liquidation 

case is to avoid trafficking in corporate shells and bankrupt partnerships.545  Section 727(a)(1) 

clearly and simply distinguishes individuals and entities by providing that such entities do not 

545 5 Norton Bankruptcy Law and Practice § 86:2 (“Beyond removing what was often a meaningless extension of the 
discharge provisions, the purpose of Code § 727(a)(1) is to avoid the trafficking in corporate shells and in bankrupt 
partnerships.  Consistent with this purpose, the discharge provisions of Chapter 11 similarly deny discharge to 
debtors who are not individuals if the confirmed Chapter 11 plan provides for the liquidation of all or substantially 
all of the property of the estate, the debtor does not engage in business after consummation of the plan, and the 
debtor would be denied a discharge under Code § 727(a) if the case were a Chapter 7 case.”) (Citing H.R. Rep. No. 
95-595 (1977); S. Rep. No. 95-989 (1978)).  
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receive a discharge.  The same prohibition exists in a chapter 11 case when a corporation 

liquidates assets and does not remain in business.  § 1141(d)(3).   

 An entity cannot receive a chapter 13 discharge because an entity cannot be a chapter 13 

debtor under § 109(e).546  Chapter 13 distinguishes between entities and individuals by making 

only individuals eligible for chapter 13, not through a discharge provision.  

 The distinctions in the operation of the discharge provisions of chapter 7 and 13 between 

individuals and entities, therefore, shed no light on the interpretation of chapter 11 and 

subchapter V provisions that deal with exceptions to discharge.   

 A review of the structure of the discharge provisions of § 1141(d) and § 1192(2) helps to 

understand the Fourth Circuit’s point about distinctions between exceptions to discharge for 

individuals and debtors in chapter 11 and subchapter V cases. 

 Section 1141(d) provides for a discharge in a traditional case (and after consensual 

confirmation in a sub V case) upon confirmation in one paragraph applicable to all debtors 

(§ 1141(d)(1)(A)) and excepts debts specified in § 523(a) from an individuals’ discharge in 

another.  (§ 1141(d)(2)).   In a subchapter V case, § 1192(2) excepts debts in § 523(a) without 

limiting its application to individuals. The Fourth Circuit’s conclusion is that Congress must 

have intended that the § 523(a) exceptions apply to all debtors because § 1192(2) did not limit 

the exceptions to individuals as § 1141(d)(2) does.   

 The structures of § 1141(d) and § 1192(2) support the Fourth Circuit’s interpretation but 

they do not compel it.  The legislative history of subchapter V and the history of the enactment 

of Chapter 11 without any exceptions to a corporation’s discharge that the bankruptcy courts 

546 See W. Homer Drake, Jr., Paul W. Bonapfel, & Adam M. Goodman, CHAPTER 13 PRACTICE AND PROCEDURE 
§ 12:6. 
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examined demonstrate that Congress did not intend that § 1192 apply to all debtors in a way that 

is materially different from the way that the discharge provisions of § 1141(d) apply to all 

debtors, as later text discusses in more detail.   

Fourth Circuit’s concern about reconciliation with § 1141(d)(6) 

 The Fourth Circuit’s second point is that the bankruptcy court’s interpretation would 

“create difficulty in reconciling § 523(a) with § 1141(d)(6).”  36 F.4th at 516.  The Fourth 

Circuit did not elaborate on its concern. 

 Section 1141(d)(6) provides that the discharge does not discharge an entity547 from any 

debt:  (A) of the kind specified in § 523(a)(2)(A) or (B)548 that is owed to a governmental unit or 

to a person as the result of an action filed under subchapter III of chapter 37 of title 31 (the False 

Claims Act) or similar state laws (§ 1146(d)(6)(A)); or (B) that is for a tax or customs duty with 

respect to which the debtor made a fraudulent return or willfully attempted to evade or avoid 

(§ 1141(d)(6)(B)).  Although § 1141(d)(6) does not apply to an individual, the debts it excepts in 

§ 1141(d)(6)(A) are debts that are nondischargeable in an individual case under § 523(a)(2), and 

the debts in § 1141(d)(6)(B) are identical to debts excepted under § 523(a)(1)(C).  

 Two possible concerns involving § 1141(d)(6) arise from the bankruptcy court’s 

interpretation.  

 First, if § 1192(2) does not except debts of an entity after cramdown discharge, the 

discharge will discharge debts that § 1141(d)(6) excepts, because § 1141(d) does not apply in the 

547  Section 1141(d)(6) uses the term “corporation.”  Section 101(9) broadly defines “corporation” to include most 
business entities. 
548 § 523(a)(2) applies to debts for money, property, services, or an extension, renewal, or refinancing of credit, to 
the extent obtained by:  (A) false pretenses, false representation, or actual fraud, other than a statement respecting 
the debtor’s or an insider’s financial condition or (B) use of a written statement respecting the debtor’s or an 
insider’s financial condition that is materially false, on which the creditor relied, and that the debtor made or 
published with intent to deceive. 
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case of cramdown confirmation under § 1181(c).  If consensual confirmation occurs, however, 

such debts are excepted because § 1141(d) governs the discharge.  

 The fact that an entity could escape nondischargeability of a § 1141(d)(6) debt through 

cramdown confirmation but not through consensual confirmation supports the conclusion that 

the § 523(a) exceptions must apply after cramdown confirmation because the § 523(a) 

exceptions encompass debts described in § 1141(d)(6).  In this situation, under the bankruptcy 

court’s interpretation, an entity has an incentive to seek cramdown confirmation rather than 

consensual confirmation so that it receives a broader discharge.   

 This anomalous result with regard to limited types of debts does not provide a persuasive 

basis for concluding that Congress intended to except all types of § 523(a) debts from discharge 

in order to preserve exceptions for a few.  While § 1141(d)(6) debts rarely arisen in reported 

chapter 11 cases, the problem of exceptions to discharge in entity cases is widespread.  The fact 

that the bankruptcy court’s interpretation gives an entity a broader discharge in cramdown cases 

with regard to types of debts that rarely arise does not indicate that Congress intended to depart 

from the intentional and deliberate elimination of exceptions to discharge in entity cases, as later 

text explains. 

 The second issue involves the specific language of § 1141(d)(6)(A).  That subparagraph 

provides that it does not discharge debts owed to certain creditors “of the kind specified” in 

§ 523(a)(2)(A) or (B).    

 Again, a review of the statutes helps to clarify the issue. 

 Section 523(a) states that a discharge under § 1141 and § 1192 (and others) does not 

discharge an individual debtor from the listed debts.  Section 1192(2) excludes debts “of the kind 
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specified” in § 523(a).  Under the bankruptcy court’s interpretation, the inclusion of § 1192 in 

§ 523(a)(2) means that §1192(2) does not except debts of an entity. 

 Application of the bankruptcy court’s interpretation to § 1141(d)(6)(A) would mean that 

§ 1141(d)(6) likewise does not except debts of an entity from a discharge in a traditional chapter 

11 case under the following syllogism: 

 1.  Both § 1192(2) and § 1141(d)(6)(A) except debts “of the kind specified” in § 523(a). 

 2.  Section 523(a) states that discharges under the listed sections, including § 1141 and 

§ 1192, do not discharge “an individual debtor” from the debts it lists.   

 3.  The bankruptcy court’s conclusion that the exception to a § 1192 discharge for debts 

“of the kind specified” in § 523(a) does not apply to an entity because § 523(a) applies only to 

the discharge of an individual also applies to a § 1141 discharge.   

 A determination that § 1141(d)(6) does not except debts of an entity contradicts its 

express language that it excepts the listed debts from the discharge of a corporation.  

Accordingly, the conclusion from this exercise is that the bankruptcy court’s interpretation of 

§ 523(a) as limiting exceptions to discharge in § 1192(2) to individuals cannot be correct because 

the same interpretation makes no sense when applied to § 1141(d)(6)(A).  

 The bankruptcy courts do not discuss the point, but their interpretation does not 

necessarily require the result that the foregoing discussion posits.  Section 1141(d)(6) expressly 

states that it provides exceptions to the debts of corporations and was enacted as a stand-alone 

amendment to § 1141(d).  The bankruptcy court’s interpretation cannot override the express 

provisions of § 1141(d)(6)(A) to except the debts it describes by reference to § 523(a) from a 

corporate discharge.   
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 Further, the bankruptcy courts’ interpretation can be reconciled with § 1141(d)(6)(A) 

based on differences in the context of § 1141(d)(6)(A) and in the circumstances of its enactment 

and the enactment of amendments to § 523(a) in 1986 and 2019 that added, respectively, the 

discharge provisions of chapter 12 and subchapter V.  Context of the statutes and the 

circumstances of their enactment make it appropriate to interpret the same words differently in 

§ 1141(d)(6)(A) than in § 1192(2). 

 As originally enacted in 1978, § 523(a) referenced only a chapter 7 discharge, a chapter 

11 discharge, and the so-called “hardship” discharge in a chapter 13 case under § 1328(b).549  

The limitation of the exceptions to debts of an individual at that time had no effect on the 

discharge of an entity.  An entity could not be a chapter 13 debtor, and it could not get a chapter 

7 discharge.  Section 1141(d)(2) specifically excepted debts in § 523(a) only from the chapter 11 

discharge of an individual.  Chapter 12 did not exist. 

 In 1986, Congress enacted chapter 12 as a temporary provision550 and amended § 523(a) 

to include the chapter 12 discharge provisions.551  Chapter 12 was modelled on chapter 13,552 

549 In a chapter 13 case, a debtor receives a discharge under § 1328(a) upon completion of plan payments.  As 
originally enacted, § 1328(a) excepted only one type of debt listed in § 523(a) from discharge, obligations for 
alimony and other support in § 523(a)(5).  It was, therefore, called a “superdischarge” because only one exception to 
discharge applied.  See W. Homer Drake, Jr., Paul W. Bonapfel, & Adam M. Goodman, Chapter 13 Practice and 
Procedure § 21:13.  Later legislation excepted additional debts from the § 1328(a) discharge.  Id. 
550 Bankruptcy Judges, United States Trustees, and Family Farmer Act of 1986 § 255, Pub. L. No. 99-554, 100 Stat. 
3088 (Oct. 27, 1986).  After several extensions, the Bankruptcy Abuse Prevention and Consumer Protection Act of 
2005 (“BAPCPA”) made it a permanent part of the Bankruptcy Code.   
551 Bankruptcy Judges, United States Trustees, and Family Farmer Act of 1986 § 257(n), Pub. L. No. 99-554, 100 
Stat. 3088 (Oct. 27, 1986).   
552 Chapter 12 closely resembles chapter 13.  In both chapters 12 and 13, creditors do not vote.  The confirmation 
standards are similar, but different from those in chapter 11.  Limits on the term of the plan exist in both chapters.  
Both permit a plan to provide for the cure of defaults and maintenance of postpetition installment payments for a 
long-term debt (typically a real estate mortgage) on which the last payment is due after the final payment under the 
plan is due.  § 1322(b)(5) (chapter 13); § 1222(b)(5) and (9).  Although a chapter 11 plan may provide for the cure 
of a default, it does not contain specific provisions for payments on long-term debt beyond the term of the plan.  In 
fact, chapter 11 contains no limit on the term of the plan.   
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and its provisions for the exception of debts from discharge tracked the two exceptions to a 

chapter 13 discharge.553 

 One exception is for certain long-term debts on which the final payment is due after the 

final payment under the plan.554  Because the debtor has a continuing obligation to make 

payments on such debts after completion of plan payments and discharge, such debts are 

excepted from discharge.  

 The second exception is for debts “of a kind specified” in § 523(a). 

 Under the chapter 12 discharge provisions standing alone, the § 523(a) exceptions to 

discharge in chapter 12 cases are not limited to discharges of individuals.  But Congress also 

enacted, in the same legislation, an amendment to § 523(a) to add the chapter 12 discharge 

 Sections 1222(b)(5) and 1322(b)(5) are the same.  Both permit a plan to provide for the cure of defaults and 
maintenance of postpetition installment payments for a long-term debt (typically a real estate mortgage) on which 
the last payment is due after the final payment under the plan is due. 
 In chapter 12 cases, § 1222(b)(9) permits payment of allowed secured claims “consistent with” § 1225(a), 
but over a period of time longer than the term of the plan.  Section 1225(a) is the chapter 12 analog of § 1325(a)(5) 
in chapter 13 cases.  Both permit payment of an allowed secured claim with payments having a value of the allowed 
amount of the secured claim.  See W. Homer Drake, Jr., Paul W. Bonapfel, & Adam M. Goodman, Chapter 13 
Practice and Procedure §§ 5:10, 5:14.  In a chapter 13 case, however, payments under this type of treatment must be 
completed within the plan term.  Id. § 5:13. 
553 More precisely, the exceptions in the chapter 12 discharge provisions are the same as the exceptions to the 
“hardship discharge” in chapter 13, with one exception based on a different provision in chapter 12 that permits 
payment of allowed secured claims beyond the term of the plan.  
 In a chapter 13 case at the time of temporary enactment of chapter 12, a debtor received a so-called 
“superdischarge” upon completion of plan payments in a chapter 13 case under § 1328(a), subject to only one 
exception in § 523(a)(5) for alimony and support obligations.  See W. Homer Drake, Jr., Paul W. Bonapfel, & Adam 
M. Goodman, Chapter 13 Practice and Procedure § 21:13.  Later legislation excepted additional debts from the 
§ 1328(a) discharge.  Id. §§ 21:13, 21:16, 21:17. 
 A chapter 13 debtor who did not complete all plan payments could receive a so-called “hardship” discharge 
under § 1328(b) under certain conditions.   See W. Homer Drake, Jr., Paul W. Bonapfel, & Adam M. Goodman, 
Chapter 13 Practice and Procedure §§ 21:8.  Under § 1328(c), the hardship discharge of § 1328(b) is subject to 
exceptions for all of the debts in § 523(a).  See id. § 21:18.  
 Like chapter 13, chapter 12 provides for both “completion” and “hardship” discharges.  § 1228(a) 
(completion discharge); § 1228(b) (hardship discharge).  Unlike chapter 13, however, both chapter 12 discharges are 
subject to all exceptions in § 523(a).  § 1228(a)(2) (completion discharge); § 1228(c)(2) (hardship discharge).   
 The chapter 12 discharge provision differs from the chapter 13 hardship discharge provision in that it also 
excepts debts “provided for” in the plan under § 1222(b)(9), discussed supra note 552.  These provisions recognize 
that, if a debtor will make payments on a debt beyond the term of the plan and after discharge, the debtor must 
remain liable on such a debt.   
554 § 1228(a)(1) (completion discharge); § 1228(c)(1) (hardship discharge).  See supra note 552.     
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sections to the list of discharges.  As amended, therefore, § 523(a) stated that a chapter 12 

discharge “does not discharge an individual debtor from any debt” that it lists. 

 In enacting subchapter V, Congress did the same thing with respect to the cramdown 

discharge in § 1192.  First, it modelled the exceptions to the cramdown discharge on the 

exceptions in chapter 12.  Specifically, § 1192(1) excepts debts on which the last payment is due 

after the plan’s term (which is when entry of discharge occurs after cramdown confirmation), 

and § 1192(2) excepts debts “of the kind specified” in § 523(a).  Second, it added § 1192 to the 

list in § 523(a).   

 The bankruptcy courts’ interpretation in the subchapter V context is that the addition of 

§ 523(a) must mean something, and what it means is that only debts of an individual are 

excepted from discharge.  The same analysis means that the 1986 chapter 12 legislation also 

resulted in application of the exceptions in § 523(a) only to individuals (contrary to the rulings of 

two bankruptcy courts in chapter 12 cases discussed above).    

 The bankruptcy courts’ interpretation is subject to debate for other reasons, but its 

interpretation is not irreconcilable with § 1141(d)(6)(A).    

 The Fourth Circuit’s correct premise is that this reading of “of the kind specified” in 

§ 1192 makes no sense when applying § 1141(d)(6)(A).  But this does not mean that the same 

words must have the same effect in § 1141(d)(6)(A), or even that the meaning of the words that 

makes sense in § 1141(d)(6)(A) requires that they be interpreted the same way in § 1192 (or in 

the chapter 12 discharge provisions). 

 The reason is that § 1141(d)(6)(A) was enacted in 2019 as a stand-alone provision that 

makes a specific exception to the chapter 11 discharge of a corporation.  It clearly states an 

exception that is applicable to a corporation regardless of how it describes the debts that are 
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excepted.  It addressed a specific problem involving a specific category of debts to be excepted 

from a corporate discharge.  

 In contrast, § 1192(2) was enacted in connection with an amendment to § 523(a) in the 

same way that § 523(a) had been amended in 1986 upon enactment of chapter 12.  Although 

enactment of § 1192(2) and the accompanying amendment to § 523(a) occurred after enactment 

of § 1141(d)(6)(A), its purpose and effect are the same as those in the chapter 12 legislation 

enacted in 1986.  Determination of the meaning of the subchapter V legislation, therefore, 

properly involves consideration of the meaning of chapter 12 legislation that preceded 

§ 1141(d)(6)(A), without regard to how the same language applies in § 1141(d)(6)(A). 

 The chapter 12 discharge provisions in § 1228 and corresponding amendment to § 523(a) 

were part of comprehensive legislation to deal with the reorganization of family farmers that, 

unlike chapter 13, permitted entities to file such cases.  The similar subchapter V provisions were 

a part of comprehensive legislation to facilitate the reorganization of small businesses that 

modified important aspects of chapter 11. How congress used the same words in another specific 

context does not properly inform their interpretation in the context of comprehensive legislation.  

Conversely, the meaning of the words in the comprehensive legislation does not require the same 

meaning in a statute with limited effect where a different meaning is clear.     

 In other words, the bankruptcy courts’ reading of the effect of the limitation of exceptions 

in § 523(a) to individuals with regard to the general effect of discharges that it lists does not 

mean that the same reading is applicable when a specific statute – § 1141(d)(6)(A) – references 

specific subparagraphs of § 523(a)(2) to describe debts that are clearly intended to be excepted 

from a corporate discharge.   
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Fourth Circuit’s discussion of exceptions in chapter 12 cases 

 The third structural point the Fourth Circuit advances, which it describes as “more 

telling,” is “Congress’s importation of language into Subchapter V from the conceptually similar 

Chapter 12 proceedings.”  36 F.4th at 516.  Citing the chapter 12 cases that earlier text 

discusses,555 the Fourth Circuit observed that, under the language of the chapter 12 discharge 

provisions materially identical to § 1192, those courts had determined that the § 523(a) 

exceptions applied to an entity’s chapter 12 discharge. 

 The proposition that subchapter V is “conceptually similar” to chapter 12 is imprecise.  

Although subchapter V resembles chapter 12 in some ways, it is significantly different in 

others.556  Critically, subchapter V is part of chapter 11, and its requirements for confirmation 

incorporate most of the requirements of § 1129(a).  Thus, more accurately, subchapter V uses 

chapter 11 as its base and then incorporates some of chapter 12’s structure.557 

 Nevertheless, because the language of the discharge exceptions in chapter 12 and 

§ 1192(2) is identical, the holdings in the chapter 12 cases support the Fourth Circuit’s ruling.  In 

fact, the Fourth’s Circuit’s textual analysis is similar to the textual analysis those courts used.  

Otherwise, the cases add little enlightenment about the proper interpretation of the statutes in 

question.  All they do is reach the same result as the Fourth Circuit for the same reasons.  

 The bankruptcy court in Cleary Packaging addressed the chapter 12 cases and 

distinguished them based on two important differences between chapter 12 and subchapter V.  

555 In re Breezy Ridge Farms, Inc., 2009 WL 1514671 (Bankr. M.D. Ga. 2009); In re JRB Consol., Inc., 188 B.R. 
373 (Bankr. W.D. Tex. 1995). 
556 See Part I.   
557 As the court observed in In re Trepetin, 617 B.R. 841, 848, n. 14 (Bankr. D. Md. 2020): 
Subchapter V and chapter 12 are not identical, and invoking chapter 12 standards may not be warranted in every 
instance. Subchapter V starts with chapter 11 as its base and then draws on the structure of chapter 12, certain 
elements of chapter 13, and the recommendations of the American Bankruptcy Institute's Commission to Study the 
Reform of Chapter 11 and the National Bankruptcy Conference. 
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630 B.R. at 472 & n. 9.558  First, subchapter V is an alternative for a business entity and applies 

to a much broader array of entities than those eligible for chapter 12 as family farmers and 

fishers.  Second, subchapter V incorporates the discharge provisions of § 1141(d) in the context 

of a consensual plan.  Unlike the chapter 12 discharge provision, § 1141(d) distinguishes 

between individual and corporate discharges.   

 The Cleary Packaging bankruptcy court concluded, “The lack of such distinction within 

Chapter 12 considered in conjunction with the narrowly circumscribed type of entity that may be 

a Chapter 12 debtor renders analogy between the two discharge provisions unpersuasive.” 630 

B.R. at 472, n. 9, quoting United States ex rel. Minge v. Hawker Beechcraft, Inc. (In re Hawker 

Beechraft, Inc.), 515 B.R. 416, 430 (S.D.N.Y. 2014).   

 Further, the bankruptcy court in Cleary Packaging noted that the plain language of the 

chapter 12 provision “could support a result different that that reached by the courts” in the 

chapter 12 cases.  630 B.R. at 472.  

 In short, although the chapter 12 cases support the Fourth Circuit’s decision in the sense 

that they are consistent with it, they provide no additional basis for it.  They support the Fourth 

Circuit’s ruling only if their textual analysis is correct – the question before the Fourth Circuit – 

and if their reasoning and holdings appropriately apply in the subchapter V context.  The much 

wider availability of subchapter V than chapter 12 requires a fresh examination of the statutory 

language in the subchapter V context. 

Fourth Circuit’s consideration of purposes of subchapter V 

558 The court in Gaske v. Satellite Restaurants, Inc. Crabcake Factory USA (In re Satellite Restaurants, Inc. 
Crabcake Factory USA), 626 B.R. 871, 877 (Bankr. D. Md. 2021) similarly distinguished the chapter 12 cases. 
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 The fourth point in the Fourth Circuit’s review of context and structure is the 

consideration of subchapter V’s “juxtaposition in Chapter 11 with traditional Chapter 11 

provisions, reflecting its distinctive purpose within that Chapter.”  36 F.4th at 517.  The court 

observed that a primary goal of subchapter V is to simplify chapter 11 for small businesses and 

to reduce administrative costs for them.  To do so, the court said, “Congress deliberately altered 

the general provisions of traditional Chapter 11 proceedings by, among other things, eliminating 

the absolute priority rule and limiting the applicability of § 1141(d) to Subchapter V 

proceedings.”  Id.   

 The Fourth Circuit followed this statement with three sentences dealing with discharge 

provisions. The sentences, with commentary, are:   

 1.  “Section 1141(d), in particular, sets forth debts that are eligible for discharge in a 

traditional Chapter 11 proceeding, making distinctions between individual debtors and corporate 

debtors.”  36 F.4th at 517. 

 Specifically, § 1141(d)(1)(A) describes the debts that are discharged, and § 1141(d)(2) 

states that the discharge does not discharge an individual debtor from any debt excepted from 

discharge under § 523.559  The distinction reflects the simple proposition that an individual 

should not be able to use chapter 11 to obtain benefits that are not available in other chapters. 

559 Section1141(d)(5) makes three other distinctions between the discharge of individual and entity debts.  Section 
11141(d)(5), which does not apply in subchapter V, § 1181(1), deals only with individual debtors and provides for 
(1) deferral of discharge until completion of plan payments; (2) the grant of a so-called “hardship discharge” under 
certain conditions for a debtor who has not completed plan payments; and (3) the court to grant the discharge if it 
finds no reasonable cause to believe that § 522(q)(1) is applicable and that no proceeding is pending in which the 
debtor may be found guilty of a felony as described in § 522(q)(1)(A) or liable for a debt as described in 
§ 522(q)(1)(B).  Similar provisions with regard to § 522(q) apply to the grant of a discharges under chapters 7 
(§ 727(a)(12)), 12 (§ 1228(f)), and 13 (§ 1328(h).  For a discussion of the chapter 13 provision, see W. Homer 
Drake, Jr., Paul W. Bonapfel, & Adam M. Goodman, Chapter 13 Practice and Procedure § 21:5.  
 Section 522(q)(1) limits the value of the exemption an individual debtor utilizing the nonbankruptcy 
exemptions under § 522(b)(3)(A) may take in a residence, homestead, of burial plot if the debtor has committed a 
felony that, under the circumstances, demonstrates that the filing of the case is an abuse of the Bankruptcy Code or 
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 2.  “In contrast, § 1192 provides benefits to small business debtors, regardless of whether 

they are individuals or corporations.”  Id.  

 This correctly states the operation of § 1192 as the court interpreted it.  But whether the 

benefits are or should be the same is the issue before the court.  Logic does not permit a premise 

that is the result of the reasoning. 

 3.  “Thus, an important purpose for Subchapter V would be frustrated were we to adopt 

[the bankruptcy court’s] interpretation of §§ 1192(2) and 523(a), which would treat individuals 

and corporations differently.”  Id. 

 This conclusion raises two questions.  What is the “important purpose” for subchapter V 

that concerns the court? How is it frustrated by different provisions for the discharge of debts?   

 The Fourth Circuit’s opinion states earlier that Congress enacted subchapter V “with the 

primary goal of simplifying Chapter 11 reorganizations for small businesses and reducing the 

administrative costs for those businesses.”  36 F.4th at 517.  This is the universally recognized 

objective of subchapter V. 

 But if that is the “important purpose,” it is clear that making an entity’s discharge subject 

to exceptions frustrates, rather than furthers, that purpose.  As later text explains, the reasons that 

led Congress to eliminate exceptions to discharge of an entity when it enacted chapter 11 in 1978 

require the same result in a subchapter V case. 

 The implication of the Fourth Circuit’s reasoning, however, is that the court considers the 

“important purpose” to be that the same discharge exceptions in § 1192(2) apply to individuals 

if the debtor owes a debt arising from a violation of state or federal securities laws, from any civil remedy under 18 
U.S.C. § 1964, or from any criminal act, intentional tort, or willful misconduct that caused serious physical injury or 
death to another individual, in the preceding five years.   
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and entities alike.  If so, a ruling that different exceptions apply to entities obviously frustrates 

that purpose.   

 Again, however, whether § 1192(2) makes a distinction is the issue before the court.  The 

court is deciding that the same treatment is an important purpose, but the fact that its ruling has 

that result does not provide a reason why that should be the result or why the same treatment is 

important.  In other words, logic requires that a conclusion that an important purpose of § 1192 is 

identical treatment of individuals and entities rest on something more than the determination that 

§ 1192 has that result. 

Fourth Circuit’s consideration of “equity and fairness” and elimination of the absolute 
priority rule 
 
 The Fourth Circuit also supported application of the § 523(a) exceptions to discharge to a 

corporation based on considerations of “equity and fairness” arising from elimination of the 

absolute priority rule.  36 F.4th at 517.  After noting that elimination of the absolute priority rule 

allows an entity’s owners in a subchapter V case to retain their ownership interests “at the 

expense of and over the objection of creditors,” the court stated, id. (original emphasis): 

Given the elimination of the absolute priority rule, Congress understandably applied 
limitations on the discharge of debts to provide an additional layer of fairness and equity 
to creditors to balance against the altered order of priority that favors the debtor.  To this 
end, all subchapter V debtors are textually subject to the discharge limitations described 
in § 523(a), not just individual Subchapter V debtors.   

 
 The Fourth Circuit then concluded, id. 

To make a distinction between individuals and corporations for how Subchapter V is 
applied would not only undermine that balance, but would also make no sense and indeed 
would create perverse incentives. 

 
 The Fourth Circuit thus connected the cramdown discharge provision with elimination of 

the absolute priority rule and concluded that making a distinction with regard to exceptions to 
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discharge would (1) undermine the balancing of its elimination by adding an additional layer of 

fairness and equity; (2) make no sense; and (3) create perverse incentives. 

 Discussion of the Fourth Circuit’s analysis of subchapter V’s juxtaposition with 

traditional chapter 11 provisions and its related consideration of fairness and equity requires a 

review of related economic and legal issues that the business reorganization of an entity presents, 

including the operation and effect of the absolute priority rule and its elimination in subchapter V 

cases and the discharge of an entity. 

Review of reorganization, absolute priority rule, and exception to discharge principles 

 A reorganization case under any chapter involves two basic economic issues that inform 

analysis of confirmation and discharge matters.  The first is how much money can the debtor 

generate to pay creditors.  The second is how that money is allocated among them.  Bankruptcy 

principles require allocation to pay the value of secured claims, to pay administrative and priority 

claims in full, and to pay unsecured creditors what is left.  A fundamental principle is equal 

treatment of similarly situated creditors.   

 Theoretically, the amount that an entity can pay is unlimited:  it can just keep making 

payments until everyone is paid in full.  In the meantime, however, the entity has a financial 

structure that makes no sense because it remains insolvent, and equity has no prospect of any 

return for the time it takes to pay its debts in full. 

 Reorganization solves an entity’s financial structure by restructuring the balance sheet to 

reduce debt to a manageable amount.  If the proposed restructuring is unacceptable to a class of 

unsecured creditors, the theory of the absolute priority rule is that the reorganized entity’s value 

is then allocated among its stakeholders – creditors and owners – in accordance with their 
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priorities.560  Because creditors have priority over owners, creditors under the absolute priority 

rule receive the ownership interests to the exclusion of existing owners, except in the rare 

instance where the reorganized entity is worth more than the amount of the debt.   

 Reorganization under these principles does not work if the reorganized entity remains 

liable for a nondischargeable debt.  Professor Brubaker summarized the problem of exceptions to 

the discharge of a corporation in reorganization cases under chapter XI (one of the predecessors 

of chapter 11):561 

 A corporate debtor could be denied a chapter XI discharge [under the prior 
Bankruptcy Act] altogether if the debtor had “been guilty of any of the acts or failed to 
perform any of the duties which would be a bar to the discharge of an individual] 
bankrupt.”  Moreover, chapter XI provided that confirmation of a plan of arrangement 
discharged a corporate debtor “from all ... unsecured debts and liabilities provided for by 
the arrangement,” but expressly excluded from this discharge “such debts as ... are not 
dischargeable” in an individual debtor's ordinary bankruptcy case.  

  
 The corporate discharge exceptions in chapter XI – particularly the discharge 
exception for fraud debts – posed a substantial impediment to the ability of certain 
debtors to reorganize under that chapter. Of course, cases precipitated by massive fraud 
(where the debtor's fraud liability could easily exceed the going concern value of the 
debtor's business) could not be successfully prosecuted under chapter XI, as the non-
dischargeability of fraud debt would preclude any attempt to even address the source of 
the business's financial distress. Even more significantly, though, the presence of the 
discharge exceptions supplied, to any creditor who could assert colorable allegations of 
fraud, a credible threat to “opt out” of the chapter XI restructuring, in an attempt to 
receive a greater recovery than other creditors. Consequently, the chapter XI discharge 
exceptions invited holdout creditor problems of the sort that plague non-bankruptcy 
workouts and that are the very impetus for a federal bankruptcy reorganization process 
(that can fully bind dissenters to a restructuring plan). 

  

560 The priority discussion here involves only the priority of unsecured creditors over equity interests.  Although a 
secured creditor has a “priority” over unsecured creditors in that it has collateral to secure its debt, and unsecured 
creditors in a liquidation case cannot generally be paid from that liquidation of a creditor’s collateral until the 
secured creditor receives full payment, that type of “priority” is irrelevant to the absolute priority rule.  Priority 
claims under § 507 are likewise irrelevant to the issue because they must be paid in full.  § 1129(a)(9).  For 
simplicity, the discussion does not include consideration of issues that arise when one class of unsecured creditors is 
subordinated to the claims of another unsecured class.   
561 Ralph Brubaker, Taking Exception to the New Corporate Discharge Exceptions, 13 Am. Bankr. Inst. L. Rev. 757, 
764 (2005) (internal notes and citations omitted).   
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 As previous text discusses, and as the bankruptcy court in Cleary Packaging recognized, 

Congress enacted chapter 11 in 1978 with no exceptions to the discharge of a corporation’s debts 

because any corporate discharge exception “would leave an undesirable uncertainty surrounding 

reorganizations that is unacceptable.”562 

 The existence of nondischargeable debts of an entity, therefore, is related to the basic 

economic questions of how much a debtor can pay and how it is allocated. If the 

nondischargeable debt is large enough that the debtor cannot generate enough money to pay it 

within a reasonable time, reorganization is not possible.  If reorganization is possible, the need to 

pay the nondischargeable debt in full affects the allocation of the money available to pay debts. 

 The absolute priority rule is only tangentially related to the question of what the debtor 

can pay.  It does not apply if what the debtor can pay is enough to be acceptable to the class of 

unsecured creditors so that their acceptance makes it inapplicable.  It is not related at all to the 

allocation of available money among creditors.  The absolute priority rule, rather, involves 

allocation of the debtor’s value between creditors and owners. 

 What the absolute priority rule affects is the ability of a debtor, especially a small 

business, to reorganize.  

 In one sense, ownership interests in an insolvent entity have no value because the entity’s 

assets exceed its value.  If a reorganization plan obligates the debtor to pay creditors an amount 

for pro rata distribution equal to the net liquidation value of the company (i.e., the value of the 

debtor as a going concern less the amount of secured and priority debt), the reorganized debtor 

562 Cantwell-Cleary Co., Inc., v. Cleary Packaging, LLC (In re Cleary Packaging LLC), 630 B.R. 466, 474 (Bankr. 
D. Md. 2021), rev’d 36 F.4th 509 (4th Cir. 2022), quoting Ralph Brubaker, Taking Exception to the New Corporate 
Discharge Exceptions, 13 Am. Bankr. Inst. L. Rev. 757, 764-66 (2005).  
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has a net worth of zero.  Creditors arguably lose nothing if existing owners retain the ownership 

interests that have no value.   

 Absolute priority rule principles, however, prescribe value to ownership interests in an 

insolvent entity and require that, in the absence of payment in full, the creditors become the 

owners of the reorganized debtor even in the circumstances just described unless – as a class – 

they accept a plan that provides otherwise.   

 Creditor ownership of a publicly-traded corporation is one thing.  Creditor ownership of a 

private small business is another.  It is unlikely that a market for the equity interests in a 

privately held business will exist.  Creditors typically are not interested in holding a minority 

interest in a private company that they cannot readily turn into cash.  

 Moreover, the owners of a small business are usually its managers.  In many instances, 

the value of a small business is dependent on the services that they provide.  If reorganization 

means that they will lose their ownership interests, they may elect not to pursue reorganization in 

the first place.  And if they do but are unable to restructure without retaining ownership, they 

may well abandon the effort or let the creditors as the new owners manage the business.   

 These real-life considerations are the bases for elimination of the absolute priority rule in 

entity cases under subchapter V.  Simply put, its elimination permits the reorganization of small 

businesses that would otherwise not be possible or even attempted.   

 In accordance with the underlying premises of the absolute priority rule that equity in an 

insolvent entity has value and that creditors are its equitable owners, subchapter V substitutes the 

projected disposable income requirement for it.  At bottom, the value of a corporation is its 

earning capacity.  Instead of giving creditors the right to own the entity if they reject the plan, 

subchapter V gives them its earnings for a three to five year period, as the court determines.  As 
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such, it turns the ownership interest that unsecured creditors could otherwise claim under the 

absolute priority rule into cash in a way that could not be accomplished under the absolute 

priority rule in a small business context.  

Analysis of the Fourth Circuit’s “fairness and equity” rationale 

 These principles guide analysis of the Fourth Circuit’s conclusion that considerations of 

fairness and equity require exceptions to an entity’s discharge in view of elimination of the 

absolute priority rule. 

 The Fourth Circuit’s consideration of equity and fairness and its connection of exceptions 

to discharge with elimination of the absolute priority rule begins with the premise that 

elimination of the absolute priority rule allows an entity’s owners to retain their ownership 

interests “at the expense of and over the objection of creditors.”  36 F.4th at 517.  

 The court’s premise is partially correct in that it is true that elimination of the absolute 

priority rule means that a class of creditors in a subchapter V case no longer has the ability to 

insist on full payment as a condition of the owners’ retention of their interests.  But a single 

creditor never had the right to invoke the absolute priority rule unless its claim was large enough 

to control the class vote.   

 Elimination of the absolute priority rule in subchapter V cases does not necessarily mean 

that owners retain their interests “at the expense” of creditors.  In a subchapter V case, as earlier 

text discusses, ownership interests in the debtor are likely to have no realizable value.  

Reorganization usually depends on continued management by existing owners and therefore 

requires their retention of ownership.  The liquidation value of assets often is less than the 

amount of debt that the assets secure.  Retention of ownership interests that have no realizable 

value hardly comes at the expense of creditors.    
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 In its consideration of fairness and equity, the Fourth Circuit connected elimination of the 

absolute priority rule to exceptions to an entity’s discharge and concluded that treating an 

entity’s discharge differently from an individual’s would (1) undermine the balance of 

elimination of the absolute priority rule by adding an additional layer of fairness and equity; (2) 

make no sense; and (3) create perverse incentives.  36 F.4th at 517. 

 The connection of discharge exceptions to elimination of the absolute priority rule is not 

an appropriate one.   

 Recall that the absolute priority rule is a requirement in traditional cases that unsecured 

creditors may invoke collectively if their class rejects that plan.  A creditor cannot invoke it on 

its own behalf if its class of creditors accepts the plan.  It protects classes of creditors, not 

individual one creditor. 

 In contrast, nondischargeable debt involves only the creditor who holds it.  

Nondischargeability of a creditor’s debt may improve that creditor’s position, but it provides no 

benefits to other creditors.   

 Limitations on dischargeability of debts that favor some creditors does not balance the 

elimination of the absolute priority rule that affects all creditors.  

 Moreover, elimination of distinctions between individuals and entities for the exception 

of debts from discharge cannot possibly add an “additional layer of fairness and equity” for any 

creditors except those with nondischargeable debts.  Nondischargeability of a particular debt 

does not affect determination of the debtor’s PDI – the key determinant of how much the debtor 

must pay unsecured creditors.  All it does is leave the debtor with an obligation to pay the 

nondischargeable debt because it cannot restructure it. 
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 Indeed, the existence of a nondischargeable debt in a reorganization case is in most 

circumstances adverse to the interests of unsecured creditors generally.   

 First, it results in competition for available funds between unsecured creditors with 

dischargeable debts and those with nondischargeable debts.  In general, any chapter 11 plan 

(including all subchapter V plans, whether consensual or cramdown) must treat similarly situated 

creditors the same.  The fact that a debt is nondischargeable presumably will not increase its 

share of projected disposable income in a subchapter V case.563  At best, the plan may be able to 

deal with the nondischargeable debt by payment of the remaining balance after application of its 

pro rata share of PDI in payments that begin when the period for payment of PDI ends.   

 This situation creates an incentive for a debtor to minimize payments to creditors with 

dischargeable debts.  Every dollar not paid to creditors generally is a dollar that is available to 

pay the nondischargeable debt.  Conversely, every dollar paid on the nondischargeable debt in 

excess of a pro rata share of disposable income is a dollar that is not paid to unsecured creditors 

generally. 

 Second, the existence of nondischargeable debt increases the probability of liquidation.  

When a feasible plan is otherwise possible, liquidation generally results in a lower recovery for 

unsecured creditors than payments under a plan.   

 To the extent that application of exceptions to discharge in subchapter V affects any 

balance, it tips the scale in favor of the creditor whose debt is excepted from discharge and 

against creditors whose debts are not dischargeable.   

563 The general rule in chapter 13 cases is that a plan must treat a nondischargeable claim in the same manner as 
other unsecured claims.  See W. Homer Drake, Jr., Paul W. Bonapfel, & Adam M. Goodman, Chapter 13 Practice 
and Procedure § 7:10 – 7:14. 
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 The Fourth Circuit did not elaborate on its observation that the discharge of an entity’s 

debts with no exceptions “would make no sense and indeed would create adverse incentives.”  

As earlier text explains, discharge without exceptions furthers the prospects for a successful 

reorganization and results in equality of treatment for creditors in a traditional case.  For these 

reasons, Congress eliminated exceptions to the discharge of an entity when it enacted chapter 11 

in 1978.   

 A subchapter V case is no different.  Depending on the amount of a nondischargeable 

debt, its existence is likely to doom reorganization of a small business and result in its 

liquidation.   

 A subchapter V debtor may be able to manage nondischargeable debts if, collectively, 

they are relatively immaterial in relation to its total debts.  For example, assume a debtor with 

$300,000 of unsecured debt that will pay $ 75,000 in projected disposable income over three 

years to unsecured creditors – a 25 percent distribution.   

 This debtor could probably pay a nondischargeable debt of, say, $ 50,000.  The debtor 

could pay the unpaid balance of $ 37,500 by continuing PDI payments at the same level for an 

additional year and a half.  Owners may elect to pursue reorganization in this situation, reasoning 

that retention of ownership rather than liquidation is worth the additional cost. 

 On the other hand, it is arguable that this debtor should be required to pay projected 

disposable income to creditors for five years rather than three, thereby increasing what they 

receive.  The additional money that unsecured creditors receive is money that would otherwise 

be paid on the nondischargeable debt, so it increases the cost of the reorganization from the 

owners’ standpoint.  At some point, owners will decide that it is better for them to start over in 

other employment or a new venture than to devote the fruits of their efforts to payment of debt.   
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 In contrast, assume that a debtor has $ 5 million in unsecured debt, including a 

nondischargeable judgment of $4.7 million, and projected disposable income over five years of 

$280,000.  Creditors receive a distribution of about 5.6 percent, and the nondischargeable debt is 

reduced to about $4,436,800.  It would take this debtor over 16 years to pay the rest of the 

nondischargeable debt based on its currently projected income.  It is not realistic to expect that 

owners will sign on for this type of work.  Liquidation is inevitable.   

 For creditors with the objective of putting the debtor out of business, that is a welcome 

result.  It is a disaster for owners who have invested their time and money in the business, and it 

adversely affects employees who lose their jobs, customers who rely on the business, and 

creditors who will be paid less (and often nothing) when liquidation occurs.   

 The same result can occur with regard to relatively small nondischargeable debts if there 

are enough of them.  Further, once a creditor’s strategy of asserting a nondischargeable debt 

succeeds, the predictable result is that more creditors will assert such claims.  Indeed, creditors 

will have a significant incentive to do so.  A debtor must defend even non-meritorious claims, 

increasing administrative expenses and, necessarily, what creditors receive.   

 The Fourth Circuit’s conclusion that discharge of a subchapter V entity without 

exceptions would “make no sense” and “create perverse incentives” is, therefore, suspect.   

 The availability of exceptions to an entity’s discharge threatens the ability of a debtor to 

reorganize.  It encourages the assertion and prosecution of exceptions to discharge, resulting in 

litigation that requires time that could otherwise be devoted to reorganization efforts and money 

for attorney’s fees and expenses that would otherwise be available for creditors.   

 Moreover, if the result of a nondischargeable judgment is liquidation, the 

nondischargeable debt receives only its pro rata share of any net proceeds of liquidation.  
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Anecdotal experience teaches that the liquidation of a small business most often results in 

pennies on the dollar for unsecured creditors and, in many cases, nothing at all.564  The entire 

nondischargeability dispute becomes meaningless. 

The bankruptcy courts’ interpretation is the better one  

 The interpretations of the statute by the bankruptcy courts and the Fourth Circuit are both 

plausible, as the Fourth Circuit acknowledged in describing the question as a “close one.”565  

Based on the legislative history of subchapter V and the historical background of the treatment of 

exceptions to the discharge of a corporation in traditional chapter 11 cases, the interpretation of 

the bankruptcy courts is the better one because it accurately reflects Congressional intent.  

 Exceptions to an entity’s discharge in a subchapter V case create the same problems as 

exception of debts from a traditional chapter 11 discharge, whether the plan is consensual or not, 

that Congress addressed in 1978 by eliminating exceptions to an entity’s discharge in a chapter 

11 reorganization.   

 Perhaps Congress in 2019 had a different view of exceptions to an entity’s discharge in 

the case of cramdown confirmation in a subchapter V case than the Congress in 1978.  But it is 

difficult to conclude that, in enacting a statute universally proclaimed to have the purpose of 

facilitating reorganization of small businesses by, among other things, eliminating the absolute 

priority rule in a cramdown situation, Congress in 2019 intended to re-introduce all the problems 

with exceptions to the discharge of a corporation that it eliminated over 50 years earlier.   

564 This consideration may have been of no concern to the creditor in Cleary Packaging.  An employee of the 
creditor, apparently related to some of the creditor’s former owners, left to organize the debtor and compete with it, 
resulting in litigation and a judgment against the debtor and the former employee for over $4.7 million.  The 
creditor’s objective in the subchapter V case could have been to put a competitor out of business through liquidation. 
565 Cantwell-Cleary Co., Inc., v. Cleary Packaging, LLC (In re Cleary Packaging LLC), 36 F.4th 509, 512 (4th Cir. 
2022). 
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 Rather, in view of the facts that nothing in the legislative history of subchapter V 

mentions such a drastic change and parts of it indicate, to the contrary, that the existing structure 

would be continued, the better conclusion is that Congress did not intend that the exceptions to 

discharge in § 523(a) apply to the discharge of an entity under § 1192.   

 Two final observations about the effect of a subchapter V cramdown discharge without 

exceptions are appropriate.   

 First, a concern underlying the issue is the legitimate notion that a debtor should not be 

able to escape the consequences of fraud or other misconduct through the subchapter V process.  

After all, the classic formulation of the “fresh start” policy of the bankruptcy laws recognizes 

that bankruptcy relief is for the “honest but unfortunate debtor.”566  The same question exists in 

traditional chapter 11 cases, but Congress nevertheless provided for the elimination of 

nondischargeable debts when it enacted chapter 11, with one later exception in § 1141(d)(6).  

 The response is that an entity’s discharge in a reorganization case serves a different 

function than the “fresh start” discharge that an individual receives.  In short, discharge of an 

entity without exceptions rests on the need for finality of a confirmed plan.  Discharge without 

exceptions is essential for the reorganization of the entity, rather than its liquidation, in 

accordance with chapter 11’s creditor equality principles that require equal treatment of similarly 

situated creditors.567 

 Second, as earlier text discusses, a conclusion that an entity’s debt is excepted from an 

entity’s discharge does not mean that it will be paid in full.  If reorganization fails for reasons 

discussed above and liquidation occurs, the creditor will receive only its pro rata share of the 

566  Local Loan Co. v. Hunt, 292 U.S. 234, 244 (1934).  
567  See Ralph Brubaker, Taking Exception to the New Corporate Discharge Exceptions, 13 Am. Bankr. Inst. L. Rev. 
757, 761 (2005) Professor Brubaker discusses this point in detail.  Id. at 761-62. 
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proceeds from liquidation after satisfaction of secured claims, administrative claims, and priority 

claims.  

XI.  Changes to Property of the Estate in Subchapter V Cases 
 
 SBRA makes two changes with regard to property that a debtor acquires postpetition and 

earnings from postpetition services.  First, SBRA makes § 1115(a) inapplicable in a sub V 

case.568    Section 1115(a), applicable only in the case of an individual, includes postpetition 

property and earnings as property of the estate.  Second, §1186 provides that, if the court 

confirms a plan under the cramdown provisions of §1191(b), property of the estate consists of 

property of the estate under § 541(a) and postpetition property and earnings until the case is 

closed, dismissed, or converted to another chapter.569  Section 1186 applies to debtors that are 

entities as well as individuals. 

Discussion of the effects of these changes begins with a summary of postpetition property 

and earnings under pre-SBRA law. 

A.  Property Acquired Postpetition and Earnings from Services Performed 
Postpetition as Property of the Estate in Traditional Chapter 11 Cases  
 

Property of the estate in a chapter 11 case (including the case of any small business 

debtor) consists of the same property that is property of the estate under § 541.   Under § 541, 

property of the estate includes, among other things, all legal or equitable interests in property that 

the debtor has in property as of the commencement of the case, § 541(a)(1), subject to certain 

exceptions stated in § 541(b).570 

568 § 1181(a). 
569 § 1186. 
570 § 541. 
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Section 541(a)(7) provides that any interest in property that the estate acquires after the 

commencement of the case is property of the estate.   

In the case of an entity, the debtor in possession (or trustee) controls the entity and all its 

property and acts on behalf of the estate.  Bankruptcy does not recognize any distinction between 

the property interests of an entity debtor and those of the estate. Any interest in property that an 

entity acquires after the commencement of the case (including any postpetition earnings) must be 

property that the estate acquires and is property of the estate under § 541(a)(7).     

 In the case of an individual, a distinction exists under § 541 between property of the 

debtor and property of the estate.  In general, any property that a debtor acquires postpetition 

belongs to the debtor,  with limited exceptions,571 unless the postpetition property represents 

proceeds, product, offspring, rents, or property of or from property of the estate (for example, 

rental income or interest or dividends on an investment).572  Moreover, an individual’s chapter 7 

estate does not include earnings from postpetition services.573  In cases under chapters 12 and 13, 

property of the estate includes postpetition property and earnings.574 

 The rules in chapter 11 cases of individuals were the same as in chapter 7 cases before 

enactment of the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 

(“BAPCPA.”)  Thus, property that an individual chapter 11 debtor acquired after the filing of the 

case and earnings from postpetition services were not property of the estate (with limited 

exceptions as noted above). 

571 Under § 541(a)(5), property that a debtor acquires, or becomes entitled to acquire, within 180 days after the 
petition date is property of the estate if the debtor acquires or becomes entitled to acquire it either: (A) by bequest, 
devise, or inheritance; (B) as the result of a  property settlement agreement or divorce decree; or (C) as a beneficiary 
of a life insurance policy or death benefit plan. 
572 § 541(a)(6). 
573 Id. 
574 §§ 1207(a), 1306(a). 
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 BAPCPA added §1115 to make property of the estate of an individual in a chapter 11 

case the same as property of the estate in a chapter 12 or 13 case.  In language that tracks the 

chapter 12 and 13 provisions, § 1115 provides that, in a chapter 11 case in which the debtor is an 

individual, property of the estate includes property that the debtor acquires after the 

commencement of the case,575 and earnings from postpetition services,576 both before the case is 

closed, dismissed, or converted to a case under chapter 7, 12, or 13.  

B.  Postpetition Property and Earnings in Subchapter V Cases 
 
 Section 1115 does not apply in subchapter V cases.577  Section 1186(a), however, 

includes postpetition assets and earnings as property of the estate if the court confirms a plan 

under the cramdown provisions of § 1191(b).578  Section 1186(a) uses substantially the same 

language as § 1115 and the chapter 12 and 13 provisions on which § 1115 is based, §§ 1206 and 

1307. 

   The effects of these changes differ depending on (1) whether the debtor is an individual 

or an entity and (2) whether the court confirms a consensual plan (which all impaired classes of 

575 § 1115(a)(1). 
576 § 1115(a)(2). 
577 § 1181(a). 
578 § 1186(a)  
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creditors must accept) under § 1191(a) or confirms a plan under the cramdown provisions of 

§ 1191(b).   

1.  Property of the estate in subchapter V cases of an entity 
 
 Section 1115(a) does not apply to an entity, so its inapplicability in a sub V case has no 

effect on the property of the estate in a sub V case of an entity.   

Section 1186 deals with property of the estate when cramdown confirmation occurs under 

§1191(b).  It provides that property of the estate consists of property of the estate under § 541 

and postpetition property and earnings before the case is closed, dismissed, or converted to 

another chapter.  

Discussion of the effects of §1186 when it applies begins with an explanation of what 

happens when it does not, i.e., when the court confirms a consensual plan under §1191(a). 

Section 1141(b) provides that the confirmation of a plan vests all property of the estate in the 

debtor unless the plan or confirmation order provides otherwise.  The same rule governs cases 

under chapters 12 and 13.579   

 The vesting of property of the estate in the debtor means that the automatic stay regarding 

acts against property terminates.  Section 362(c)(1) provides, “[t]he stay of an act against 

property of the estate under [§ 362(a)] continues until such property is no longer property of the 

estate.”580  Confirmation of a consensual plan does not necessarily result in termination of the 

stay under § 362(c)(1), because the plan or the confirmation order may provide for vesting to 

occur at some later time.581   

579 §§ 1227(b), 1327(b). 
580 § 362(c)(1).  
581 § 1141(b). 
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In the cramdown situation, §1186 provides that property of the estate consists of property 

of the estate under § 541 (which covers all the debtor’s property at the time of confirmation, as 

earlier text explains) and any postpetition assets and earnings.  This means that the automatic 

stay does not terminate at confirmation under § 362(c)(1) because all property of the debtor and 

all its earnings remain property of the estate.   

 Section 1186 conflicts with the vesting provisions of § 1141(b), which SBRA does not 

amend.  Recall that § 1141(b) provides for vesting of property of the estate in the debtor upon 

confirmation.  Section 1186, however, keeps the property in the estate when cramdown 

confirmation occurs.     

 The purpose seems to be to maintain judicial supervision of a debtor’s assets and earnings 

after cramdown confirmation.  This objective is consistent with other provisions of subchapter V 

that apply in the cramdown situation.  For example, the trustee continues to serve after 

confirmation582 and makes payments under the plan,583 and discharge does not occur until the 

debtor has completed payments for the specified period.584 

 When statutes conflict, principles of statutory construction favor application of the newer 

statute or the more specific one.585  Section 1186 is newer and more specific.  Moreover, its 

application carries out the purpose of the statutory scheme of which it is a part.  Under these 

582 See Section IV(D)(1).  
583 See Section IX(B). 
584 See Section X(B). 
585 “[S]tatutes relating to the same subject matter should be construed harmoniously if possible, and if not, the more 
recent or specific statues should prevail over older or more general ones.”  United States v. Lara, 181 F.3d 183, 198 
(1st Cir. 1999) (citing HCSC-Laundry v. United States, 450 U.S. 1, 6 (1981) and Morton v. Mancari, 417 U.S. 535, 
550-51 (1974)); accord, e.g., In re Southern Scrap Material Co., LLC, 541 F.3d 584, 593 n. 14 (5th Cir. 2008); Tug 
Allie-B, Inc., v. United States, 273 F.3d 936, 941, 948 (11th Cir. 2001); Southern Natural Gas Co. v. Land, Cullman 
County, 197 F.3d 1368, 1373 (11th Cir. 1999); In re Southern Scrap Material Co., LLC, 541 F.3d 584, 593 n. 14 (5th 
Cir. 2008); see 2B Sutherland Statutory Construction § 51:2 (7th ed. 2019-20 Supp.).  
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concepts, the provisions of §1186 defining property of the estate appear to control over the 

conflicting vesting provisions in § 1141(b).  

2.  Property of the estate in subchapter V cases of an individual  
 
 SBRA’s new rules governing property of the estate just discussed apply in the case of an 

individual sub V debtor.  

  Because § 1115(a) does not apply, postpetition assets and earnings of an individual are 

not property of the estate.  The pre-BAPCPA rule recognizing the distinction between property 

of the estate and property of the debtor comes back into play.  

  The change is important if the sub V case is converted prior to confirmation.  Most 

courts conclude that, upon conversion of the chapter 11 case of an individual to chapter 7, 

property of the chapter 7 estate includes assets acquired and income earned after the filing of the 

case and until it is converted.586  The result upon preconfirmation conversion will be different for 

an individual who is a sub V debtor.    

 The exclusion of postpetition assets and income from property of the estate of an 

individual in a sub V case raises questions.  In a chapter 7 case, an individual is free to use 

postpetition assets and earnings without restriction or judicial approval.  That is the same rule 

that governed pre-BAPCPA chapter 11 cases of individuals, and it now applies in a sub V case.  

Does this mean, for example, that an individual who acquires assets postpetition, or has earnings 

586 E.g., In re Copeland, 609 B.R. 834 (D. Ariz. 2019); In re Meier, 550 B.R. 384 (N.D. Ill. 2016); In re Freeman, 
527 B.R. 780 (Bankr. N.D. Ga. 2015); In re Hoyle, 2013 WL 3294273 (Bankr. D. Idaho June 28, 2013); In re 
Tolkin, 2011 WL 1302191 (Bankr. E.D.N.Y. Apr. 5, 2011), aff'd sub nom. Pagano v. Pergament, 2012 WL 1828854 
(E.D.N.Y. May 16, 2012); accord, e.g., In re Lincoln, 2017 WL 535259 (Bankr. E.D. La. Feb. 8, 2017); In re 
Gorniak, 549 B.R. 721 (Bankr. W.D. Wisc. 2016); In re Vilaro Colón, 2016 WL 5819783 (Bankr. D.P.R. Oct. 5, 
2016).  Contra, e.g., In re Markosian, 506 B.R. 273, 275-77 (9th Cir. BAP 2014); In re Evans, 464 B.R. 429, 438-41 
(Bankr. D. Colo. 2011). 
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from postpetition services, may use or dispose of them without supervision by the trustee or 

approval by the court? 

 In re Robinson, 628 B.R. 168 (Bankr. D. Kan. 2021), answered this question 

affirmatively.  There, the U.S. Trustee sought dismissal of the individual’s sub V case because 

the debtor lost $ 4,000 playing slot machines during the first month after he filed the case.  At the 

time of the hearing, the debtor had filed a plan that all classes of creditors had accepted.  The 

debtor testified that he would no longer be gambling while he was in bankruptcy because, once 

his plan payments began, he would have no disposable income to do so.   

 The court concluded that the postpetition gambling did not constitute gross 

mismanagement of the estate that would provide cause for dismissal under § 1112(b)(4)(B) 

because the debtor had disclosed it in his monthly report and because nothing showed that the 

loss was material or had an adverse impact on the estate or its creditors.  Id. at *7-8. 

 The court then observed that the gambling loss could not be gross management of the 

estate because, in a subchapter V case, the debtor’s postpetition earnings were not property of the 

estate.  Id. 

 The fact that postpetition assets and earnings of an individual in a sub V case are not 

property of the estate also affects operation of the automatic stay.  Because the individual’s 

postpetition assets and earnings are not property of the estate, is the automatic stay applicable to 

a postpetition creditor’s collection of a postpetition debt through garnishment of wages?587 

587 Paragraph (1) of § 362(a) does not stay acts with regard to postpetition claims; paragraph (a)(2) precludes 
enforcement of a prepetition judgment; paragraphs (a)(3) and (a)(4) prevent acts against property of the estate; 
paragraph (a)(5) precludes enforcement of a prepetition lien; paragraphs (a)(6) and (a)(7) do not apply to 
postpetition claims; and paragraph (a)(8) deals with tax claims for taxable periods ending before the date of the 
petition.  See generally W. Homer Drake, Jr., Paul W. Bonapfel, & Adam M. Goodman, CHAPTER 13 PRACTICE AND 
PROCEDURE § 19:6 (discussing the automatic stay with regard to postpetition claims in a chapter 13 case when 
property of the estate vests in the debtor upon confirmation). 
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Section 362(b)(2)(B) excepts collection of a domestic support obligation from property that is 

not property of the estate.  May the holder of a domestic support obligation seek to enforce the 

claim against postpetition property and earnings?   

 The nature of postpetition assets and earnings changes if cramdown confirmation occurs.  

In the cramdown situation, §1186 provides that property of the estate at the time of confirmation 

includes both property of the estate that the debtor had at the time of the filing of the petition 

under § 541 and postpetition assets and earnings.588   

One consequence of the addition of postpetition assets and earnings to the estate is that, if 

conversion to chapter 7 occurs after cramdown confirmation, postconfirmation property and 

earnings will be property of the chapter 7 estate.  If the court confirms a consensual plan, such 

property may not be property of the estate because neither § 1115(a) nor §1186 applies.  Sections 

XII(C) and (D) further discuss this issue.       

 Issues may arise because of the retroactive nature of the operation of §1186:  Property 

that was not property of the estate becomes property of the estate upon cramdown confirmation.  

For example, what happens if, at the time of the confirmation hearing, an individual debtor has 

disposed of postpetition assets or earnings, which the debtor had the right to do when the 

property was not property of the estate?  A creditor opposing confirmation could argue that the 

court cannot confirm the plan because the estate will not have all the property that §1186 

requires it to have.   

588 § 1186.  
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XII.  Default and Remedies After Confirmation 
 
 If a debtor defaults after confirmation of a plan, creditors must decide what remedies are 

available and how to invoke them.  If the court confirmed the plan under the cramdown 

provisions of §1191(b), the sub V trustee must also decide what to do if a default occurs.   

A.  Remedies for Default in the Confirmed Plan 
 

 Because the provisions of a confirmed plan are binding on the debtor and creditors under 

§ 1141(a), the plan’s provisions for default and remedies control.  In a consensual plan, the 

provisions governing default and remedies ordinarily have their source in negotiations with the 

various creditors that lead to terms that result in acceptance of the plan. Secured creditors and 

lessors are unlikely to accept a plan unless it includes acceptable remedies in the plan that allow 

them to exercise their remedies if the debtor defaults.  Unsecured creditors and tax claimants 

often do not participate actively in the case of a small business debtor, but if they do, they 

likewise have the opportunity to negotiate acceptable terms to deal with defaults.    

 When one or more classes of impaired creditors do not accept the plan, the requirements 

for cramdown confirmation in §1191(c)(3)(B)(ii) may provide the source of remedies for default.  

When the court concludes only that there is a “reasonable likelihood” that the debtor will be able 

to make plan payments, cramdown confirmation under § 1191(c)(3)(B)(ii) requires that the plan 

provide “appropriate remedies, which may include the liquidation of nonexempt assets, to protect 

the holders of claims or interests in the event that the payments are not made.”589  The only 

specific remedy in § 1191(c)(3)(B)(ii) is “the liquidation of nonexempt assets.”  The requirement 

for appropriate remedies does not apply if the court finds that the debtor will be able to make 

589 See Section III(B)(5).   

543 of 1123



plan payments, but debtors who seek cramdown confirmation of a plan that does not contain 

them subject themselves to the higher feasibility standard.590 

 When creditors are actively participating in the case, they will presumably advise the 

court as to what remedies are appropriate to protect them.  Active creditors usually include 

secured creditors and landlords, but often do not include tax claimants or unsecured creditors.  

The sub V trustee is the logical party to propose remedies to protect creditors who do not appear. 

 Whether the source of the terms governing default and remedies is negotiation between 

the debtor and creditors or the requirements of § 1191(c)(3)(B)(ii), creditors will want remedies 

that will protect their rights to recover.   

 For secured creditors and lessors who have property rights in specific assets, the primary 

objective is to recover possession of the encumbered or leased property and to exercise their 

rights promptly upon the debtor’s default.  Secured creditors and lessors will want provisions in 

the plan that recognize their rights to proceed against the debtor’s property and that confirm that 

neither the automatic stay nor the discharge injunction will apply to their efforts to do so.  

 An unsecured creditor can subject the debtor’s assets to its debt only through judicial 

process, a somewhat cumbersome and potentially lengthy process with uncertain results and 

expense that may not justify the effort.  An effective remedy for unsecured creditors might 

include conversion to chapter 7 to permit a trustee to liquidate the assets.  Later text in Section 

XII(C) discusses issues that arise upon postconfirmation conversion to chapter 7 that the plan 

might appropriately address to protect unsecured creditors.  

590 See Section III(B)(5). 
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B.  Removal of Debtor in Possession for Default Under Confirmed Plan 
 

 Section 1185(a) provides that, on request of a party in interest, and after notice and a 

hearing, the court shall order that the debtor not be a debtor in possession for cause or “for 

failure to perform the obligations of the debtor under a plan confirmed under this subchapter.”591  

If removal of the debtor in possession occurs after the trustee’s service has been terminated upon 

substantial consummation592 of a consensual plan confirmed under §1191(a), §1183(c)(1) 

provides for reappointment of the trustee. 

 Section 1183(c)(5) specifies the duties of a trustee when the debtor ceases to be a debtor 

in possession.  Section 1183(c)(5)(B) authorizes the trustee to operate the business of the debtor, 

but the trustee’s duties do not include liquidation of the debtor’s assets.  Nothing in subchapter V 

appears to authorize the trustee to do so. 

 The trustee’s operation of the business will be difficult, if not impossible, if secured 

creditors or lessors take possession of assets on account of the debtor’s defaults.  Even if the 

trustee can operate the business, its future is unclear.  Perhaps the plan will have provisions for 

the cure of defaults and the trustee can manage the business to cure defaults so that the plan can 

go forward.  If not, the plan will remain in default, and the trustee may be able to do nothing 

more than observe as creditors exercise their remedies under the plan unless the plan is modified 

or the case is converted to chapter 7. 

 Property of the estate issues arise when reappointment of the trustee based on the debtor’s 

default occurs after confirmation of a consensual plan under §1191(a).  Under § 1141(b), 

property of the estate vests in the debtor upon confirmation of a consensual plan unless the plan 

591 § 1185(a).  Section V(C) discusses removal for cause. 
592 Section VIII(C)(1) discusses substantial consummation in the context of postconfirmation modification of a 
consensual plan. 
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or confirmation order provides otherwise.593  If property of the estate vested in the debtor upon 

confirmation, the debtor is in possession of its own assets, not property of the estate.  Arguably, 

this means that there is no property of the estate that the trustee can manage and no “debtor in 

possession” to be removed.   

Under this view, §1185(a) operates only when property of the estate does not vest in the 

debtor at confirmation, either because cramdown confirmation occurs (and property of the estate 

remains property of the estate under §1186594) or because the plan or confirmation order so 

provides.    

It is arguable that Congress did not intend to limit the operation of §1185(a) based on 

how property vests at confirmation.  One possible interpretation of §1185(a), therefore, is that it 

impliedly authorizes the trustee to take possession of property of the debtor.  Another potential 

interpretation is that it impliedly revests the debtor’s assets into the estate. 

 In many cases, postconfirmation modification may not be a realistic possibility.  First, 

only the debtor may modify a plan.595  Moreover, if the plan was a consensual one confirmed 

under §1191(a), postconfirmation modification under §1193(b) is not permissible after 

substantial consummation (which presumably occurred unless the debtor made no payments 

under the plan).596  Finally, if cramdown confirmation occurred such that modification is 

permissible, the fact that the debtor did not seek to modify it to deal with defaults does not 

generate confidence that it can effectively do so once the trustee has taken over.     

593 See Section XI(B). 
594 See Section XI(B). 
595 § 1193(b).   
596 Section VIII(C)(1) discusses substantial consummation in the context of postconfirmation modification of a 
consensual plan. 
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 Given these considerations, it seems likely that the eventual effect in most cases of 

postconfirmation removal of the debtor in possession will be dismissal or conversion to chapter 

7.  If so, a more effective remedy than removal of the debtor in possession may be dismissal or 

conversion.  If continuation of the debtor’s business is advisable (perhaps, for example, to 

liquidate it as a going concern), the court may authorize a chapter 7 trustee to do so.597   

C.  Postconfirmation Dismissal or Conversion to Chapter 7 
 
 Section 1112(b)(1) provides that the court, upon request of a party in interest, shall 

dismiss a chapter 11 case or convert it to a case under chapter 7 for “cause.”  “Cause” includes 

“material default by the debtor with respect to a confirmed plan.”598  Section 1112 remains 

applicable in a subchapter V case. 

 If the court converts the case to chapter 7, the U.S. Trustee appoints an interim trustee 

under § 701(a)(1).  The interim trustee may be a panel trustee or the sub V trustee.  The interim 

trustee becomes the trustee in the case unless creditors elect a different trustee at the § 341(a) 

meeting.599 

 1.  Postconfirmation dismissal 
 

 The effects of postconfirmation dismissal differ depending on whether the debtor has 

received a discharge.  The timing of the discharge under subchapter V depends on the type of 

confirmation that occurs.   

597 § 721. 
598 § 1112(b)(4)(N). 
599 § 702(d).   
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The debtor receives a discharge under § 1141(d) upon confirmation of a consensual plan 

under §1191(a).600 Courts have ruled that the postconfirmation dismissal of a chapter 11 case 

does not affect the discharge that the debtor has received or the binding effect of the plan.601   

 If cramdown confirmation occurs, the debtor does not receive a discharge until the 

completion of payments.602  Courts dealing with similar provisions for the delay of discharge in 

cases under chapters 11, 12, and 13 have concluded that a plan cannot have binding effect if the 

case is dismissed prior to the entry of discharge.603  Thus, dismissal after confirmation without a 

discharge will generally restore the parties to their pre-bankruptcy status. 

600 See Section X(A). 
601  E.g., National City Bank v. Troutman Enterprises, Inc. (In re Troutman Enterprises, Inc.), 253 B.R. 8, 13 (B.A.P. 
6th Cir. 2002) (“[C]onversion does not disturb confirmation or revoke the discharge of preconfirmation debt.”); In re 
T&A Holdings, LLC, 2016 WL 7105903, at *5 (Bankr. N.D. Ill. Nov. 2, 2016) (“[T]he terms of a confirmed 
Chapter 11 plan remain binding post-dismissal as does the discharge granted through or in connection with such 
plan.”); In re Potts, 188 B.R. 575, 581-82 (Bankr. N.D. Ind. 1995). 
602 § 1192. 
603  Chapters 12 and 13 have always delayed discharge until the completion of plan payments or grant of a 
“hardship” discharge, §§ 1228, 1328.  Chapter 11 has done so in the cases of individuals since the addition of 
§ 1141(d)(5) by BAPCPA.  In chapter 12 and 13 cases, courts have concluded that a confirmed plan is not binding 
upon dismissal of the case without a discharge.  See First National Bank of Oneida, N.A. v. Brandt, 597 B.R. 663, 
668-69 (M.D. Fla. 2018) (Collecting cases holding that chapter 12 or 13 confirmed plan is no longer binding upon 
dismissal).  But see Weise v. Community Bank of Central Wisconsin (In re Weise), 552 F.3d 584 (7th Cir. 2009).  
 The district court in First National Bank of Oneida, N.A. v.  Brandt, 597 B.R. 663 (M.D. Fla. 2018) 
addressed the binding effect of a confirmed plan upon dismissal of an individual’s chapter 11 case on remand from 
the Eleventh Circuit.  First National Bank of Oneida, N.A. v.  Brandt, 887 F.3d 1255 (11th Cir. 2018).  The Eleventh 
Circuit noted that case law in chapter 13 cases dealing with dismissal without a discharge “could perhaps become 
relevant to a determination of whether and how the dismissal of Brandt’s Chapter 11 case without a discharge 
affects the enforceability of his confirmed Chapter 11 plan.”  Id. at 1261.  The district court determined that it was, 
597 B.R. at 669, and ruled that the confirmed plan was not binding upon dismissal prior to confirmation based on 
that case law, the provisions of § 349(b), and public policy.  Id. at 671. 
 In Weise v. Community Bank of Central Wisconsin (In re Weise), 552 F.3d 584 (7th Cir. 2009), the 
bankruptcy court, on the debtors’ motion, dismissed their chapter 12 case after confirmation of their plan that 
incorporated a settlement between debtors and bank that, among other things, released lender liability claims against 
the bank.  In connection with dismissal, the bankruptcy court determined that, under U.S.C. § 349(b), cause existed 
for the plan’s terms with regard to the settlement to remain binding on the parties.  The Seventh Circuit ruled that 
the bankruptcy court did not abuse its discretion and that cause existed under § 349(b) to keep some terms of the 
plan binding on the parties.  The Seventh Circuit stated that § 349(b) “explicitly contemplates that the court can 
choose to keep some terms binding on the parties where there is cause.”  Weise, supra, 552 F3d at 591.  The court 
observed, “[N]egotiation alone would not be an acceptable standard for ‘cause,’ since every confirmed plan that 
required the consent of the creditor would involve some degree of negotiation.”  Id. at 589. 
 The district court in Brandt, supra, 597 B.R. 663, distinguished Weise because the bankruptcy court in 
dismissing Brandt’s chapter 11 case made no mention of binding the parties to plan provisions and “chose not to 
keep specified plan terms binding.”  Id. at 670. 
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 The court in In re Akamai Physics, Inc., 2022 WL 1195631 (Bankr. D. N.M. 2022), 

addressed the effect of dismissal or conversion after confirmation of a consensual plan under 

§ 1191(a) that deferred discharge until completion of plan payments.604  The plan provided for 

pro rata payments to unsecured creditors from the greater of $10,000 per month or the debtor’s 

“Disposable Income as defined in 11 U.S.C. § 1191(d).”  Id. at *2. 

 Consensual confirmation occurred after the debtor resolved the objection of the U.S. 

Trustee that the plan was not feasible by including a provision in the confirmation order for the 

court to entertain a postconfirmation motion to dismiss or convert if the debtor did not generate 

any operating income within 120 days after confirmation.  Id. at *2.   

 Although the debtor had timely made plan payments (through sales of assets or loans 

from its principal), it did not generate any operating income within 120 days.  After concluding 

that the U.S. Trustee had not established cause for dismissal or conversion under § 1112(b)(4), 

id. at *3-5, the court considered the effect that the confirmed plan could have on the rights of the 

parties if it granted the motion, reasoning that the effect of dismissal or conversion is an issue to 

consider in determining a motion to dismiss or convert.  Id. at *5. 

 The court determined that, in a traditional chapter 11 case, confirmation binds the 

reorganized debtor and creditor to the terms of the plan, revests property of the estate in the 

reorganized debtor, and discharges preconfirmation claims.  The chapter 7 estate after 

conversion, therefore, has no assets because the plan vested all estate property in the debtor, the 

court explained, so conversion does not help creditors.  Dismissal, the court continued, has no 

materially greater benefit because it does not “undo” the plan, which remains binding.  Id. at *5.   

604 When the court confirms a consensual subchapter V plan under § 1191(a), § 1141(d) governs the discharge.  See 
Section X(A).  Section 1141(d)(1)(A) provides that confirmation discharges the debtor unless the plan or 
confirmation order provides otherwise.   
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 The court concluded, id. at *6: 

 In most standard chapter 11 cases with confirmed plans of reorganization, neither 

conversion nor dismissal materially benefits creditors.  Instead, a creditor’s remedy is to 

sue the debtor in state court to enforce the creditor’s rights under the chapter 11 plan. 

 The Akamai Physics court then noted that a different rule applies to confirmed plans 

under chapters 12 and 13 and in individual cases under chapter 11, in which dismissal or 

conversion “negates the confirmation order and the plan, restoring parties to the status quo ante.  

Id. at 6.  The court advanced two policy reasons for the distinction.   

 First, substituting disposable income for the absolute priority rule and other creditor 

protections in chapter 11 is a major benefit to creditors.  If the debtor fails to make payments as 

the plan requires, the plan should not be binding.  Id.  

 Second, discharge does not occur upon dismissal or conversion of such cases unless the 

debtor has completed plan payments.  Id. 

 The court reasoned that a subchapter V cramdown plan is similar to plans in chapters 11, 

12, and 13 that require payment of projected disposable income and deferral of discharge until 

completion of plan payments.  The court suggested, therefore, that dismissal or conversion of a 

subchapter V case after cramdown confirmation might negate the plan.  Id. at *6.   

 The court concluded that no reason existed “to think that ‘consensual’ subchapter V plans 

would be treated differently than typical chapter 11 plans.”  Id. at *7.  In the case before it, 

however, the plan deferred discharge until completion of all plan payments, a key provision that 

also exists in disposable income plans under other chapters.  Later dismissal or conversion, the 

court stated, might require it to determine whether such a “hybrid” plan would survive or be 

negated.  Id.  
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 Section 349, which deals with the effect of dismissal of a case, remains applicable in a 

subchapter V case.  Unless the court orders otherwise for cause: (1) § 349(b)(1) provides for the 

reinstatement of any receivership proceeding; any transfer avoided under §§ 522, 544, 545, 547, 

548, 549, or 724(a); and any lien avoided under § 506(d); and (2) § 349(c) revests property of the 

estate in the entity in which such property was before the filing of the case.605 

 2.  Postconfirmation conversion 
 

 When conversion of a subchapter V case to chapter 7 after confirmation occurs, the 

question is, what property is property of the estate?  The answer depends on whether property of 

the estate vested in the debtor upon confirmation and, if it did, the court’s view of the effect of 

such vesting.  

 The general rule of § 1141(b) is that confirmation of a plan results in the vesting of 

property of the estate in the debtor unless the plan or the confirmation order provides otherwise.  

In a sub V case, the general rule applies when the court confirms a consensual plan under 

§1191(a), but not when cramdown confirmation occurs under §1191(b) because §1186 keeps 

property in the estate.606   

 Some courts have concluded that conversion of a chapter 11 case to chapter 7 does not 

revest property in the estate that vested in the reorganized debtor at confirmation unless the plan 

or confirmation order provides otherwise.607 Other courts have ruled that property of the estate 

605 § 349.   
606 See Section XI(B). 
607  E.g., Bell v. Bell (In re Bell), 225 F.3d 203, 216 (2d Cir. 2000); National City Bank v. Troutman Enterprises, 
Inc. (In re Troutman Enterprises, Inc.), 253 B.R. 8, 13 (B.A.P. 6th Cir. 2002) (“Property which revested in a 
reorganized debtor at confirmation remains property of that entity; conversion does not bring that property into the 
converted case.”); Lacy v. Stinky Love, Inc. (In re Lacy), 304 B.R. 439, 444-46 (D. Col. 2004) (discussing cases); In 
re Freeman, 527 B.R. 780 (Bankr. N.D. Ga. 2015) (In chapter 11 case of individual, holding that preconfirmation 
assets vested in debtor but income earned postconfirmation and prior to conversion did not, and discussing cases); In 
re L & T Machining, Inc., 2013 WL 3368984 (Bankr. D. Kan. July 3, 2013); In re Sundale, Ltd., 471 B.R. 300 
(Bankr. S.D. Fla. 2012); In re Canal Street Limited Partnership, 260 B.R. 460, 462 (Bankr. D. Minn. 2001); In re K 
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upon conversion consists of property owned by the debtor at the time of commencement of the 

case,608 on the confirmation date,609 or on the date of conversion.610   

Under these principles, property of the estate in a sub V case converted to chapter 7 after 

cramdown confirmation includes all the debtor’s property.  The result is the same if a consensual 

plan or the order confirming it provides that property of the estate not vest in the debtor until the 

occurrence of some later event that has not occurred at the time of conversion. 

 If property of the estate vested in the debtor at the time of confirmation of a consensual 

plan, however, what constitutes property of the estate at conversion is uncertain.  In the first 

instance, it depends on whether the court applies the vesting principles in existing case law noted 

above and, if so, which view it adopts.  

 An alternative argument is that the provision in §1185(a) for removal of the debtor in 

possession for postconfirmation default under a plan requires a different analysis of property of 

the estate upon conversion.  As the previous Section discusses, it is arguable that §1185(a) 

requires the revesting of property of the estate upon removal of the debtor in possession after 

& M Printing, Inc., 210 B.R. 583 (Bankr. D. Ariz 1997); Carter v. Peoples Bank and Trust Co. (In re BNW, Inc.), 
201 B.R. 838, 848-49 (Bankr. S.D. Ala. 1996); In re T.S. Note Co., 140 B.R. 812, 813-14 (Bankr. D. Kan. 1992) 
(The court granted a motion to convert but noted that property of the chapter 7 estate would consist only of non-
administered assets remaining in the preconfirmation estate, such as possible causes of action.  “[W]hat is being 
converted . . . are the cases and the assets, if any, whether tangible or intangible, remaining in the debtor’s pre-
confirmation estate. . . .); In re TSP Indus., Inc., 117 B.R. 375 (Bankr. N.D. Ill. 1990).  See also Pioneer Liquidating 
Corp. v. United States Trustee (In re Consol. Pioneer Mortgage Entities), 264 F.3d 803 (9th Cir. 2001) (holding that 
“language and purpose” of liquidating plan demonstrated that assets vested in debtor upon confirmation revested in 
estate upon conversion); 6 NORTON BANKRUPTCY LAW AND PRACTICE § 114:13 (discussing different approaches to 
revesting of assets upon conversion after confirmation). 
 Property of the estate that vests in a chapter 11 debtor at confirmation may not include avoidance actions.  
See Still v. Rossville Bank (In re Wholesale Antiques, Inc.), 930 F.2d 458 (6th Cir. 1991) (Trustee in case converted 
to chapter 7 may recover unauthorized postpetition transfers under § 549 that occurred prior to confirmation.); In re 
Sundale, Ltd., 471 B.R. 300, 307 n. 15 (Bankr. S.D. Fla. 2012); In re T. S. Note Co., 140 B.R. 812, 813 (Bankr. D. 
Kan. 1992).  
608 Smith v. Lee (In re Smith), 201 B.R. 267 (D. Nev. 1996), aff’d 141 F.3d 1179 (9th Cir. 1998). 
609 Carey v. Flintridge Lumber Sales, Incl (In re RJW Lumber Co.), 262 B.R. 91 (Bankr. N.D. Ca. 2001). 
610 In re Midway, Inc., 166 B.R. 585, 590 (Bankr. D.N.J. 1994). 
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default under a consensual plan; otherwise, § 1185(a) has no effective operation in that 

circumstance.  If so, the same result follows if conversion occurs.   

 In In re Akamai Physics, Inc., 2022 WL 1195631 (Bankr. D. N.M. 2022), discussed in 

detail in Section XII(C)(1), the court suggested that property of the estate that vests in the debtor 

under a consensual plan in a subchapter V case confirmed under § 1191(a) is not property of the 

chapter 7 estate upon postconfirmation conversion.  With regard to conversion after cramdown 

confirmation under § 1191(b), however, the court suggested that conversion negates the binding 

effect of the plan because discharge does not occur until the completion of plan payments.  Id. at 

*6. 

 To avoid these potential issues and to ensure that the estate has property at the time of 

conversion, creditors negotiating a consensual plan may want to insist on a provision in the plan 

that will keep assets as property of the estate until the debtor completes payments or meets some 

other milestone.  

XIII.  Effective Dates and Retroactive Application of Subchapter V 

 Section 5 of SBRA provides: 
 

This Act and the amendments made by this Act shall take effect 180 days after the date of 
enactment of this Act. 
 

 This language does not restrict application of subchapter V to cases filed on or after the 

effective date of February 19, 2020.  It thus differs from the Bankruptcy Abuse Prevention and 

Consumer Protection Act of 2005, which provided that most of its provisions did not apply “with 

respect to cases commenced [under the Bankruptcy Code] before the effective date of this 

Act.”611 

611 Pub. L. 109-8, 119 Stat. 23, § 1501(b) (2005).  
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 Debtors in pending chapter 11 cases at the time of SBRA’s enactment sought to amend 

their petitions after SBRA’s effective date to elect application of subchapter V.  They argued that 

Bankruptcy Rule 1009(a) permitted amendment of a petition “as a matter of course at any time 

before the case is closed” and that SBRA did not restrict application of subchapter V to cases 

filed after its enactment. 

 As later text discusses, courts upon enactment of SBRA had to decide whether SBRA 

applied retroactively and, if so, whether a debtor could amend its petition to elect subchapter V 

when mandatory deadlines for the status conference612 and the filing of a plan613 had expired.   

The provisions in the Bankruptcy Threshold Adjustment and Technical Correction Act 

(“BTATCA”)614 for retroactive application of the $7.5 million debt limit for subchapter V 

eligibility present a similar issue when mandatory deadlines have passed in a pending case where 

a debtor ineligible for subchapter V becomes eligible under BTATCA.  As Section III(B) 

explains, the temporary increase in the debt limit to $7.5 million under the CARES Act, as 

amended, expired on March 27, 2022.  BTATCA, effective June 21, 2024, reinstated the $7.5 

million.  BTATCA provided for application of the $7.5 million limit (and other technical 

amendments to the eligibility requirements) in any case commenced on or after March 27, 2020 

that was pending on the date of enactment.615  A debtor otherwise eligible for subchapter V with 

debts in excess of the debt limit of $ 3,024,725 applicable on that date but not in excess of $ 7.5 

million who filed a case between March 27 and June 20, 2022 could not elect subchapter V but 

became an eligible subchapter V debtor on June 21, 2022.  The issue is whether the debtor may 

612 See Section VI(C). 
613 See Section VI(D). 
614 Bankruptcy Threshold Adjustment and Technical Corrections Act, Pub. L. No. 117-151, 136 Stat. 1298 (June 21, 
2022) (hereinafter “BTATCA”). 
615 BTATCA § 2(h)(2). 
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amend the petition to elect subchapter V in cases filed during this time if a mandatory deadline 

has passed. 

A number of cases have addressed retroactive application of SBRA.  This caselaw may 

provide guidance in the determination of retroactive application of the BTATCA amendments.  

One court rejected the debtor’s argument that SBRA applied retroactively to pending 

cases, concluding, “Nothing in the SBRA enabling statute indicates that the SBRA was intended 

to have retroactive effect.”616  The court observed that to rule otherwise would create a 

“procedural quagmire” in that the debtor would be unable to comply with the statute’s 

requirement for a status conference within 60 days after the order for relief and the 90-day 

deadline for the filing of a plan, both of which expired before SBRA’s effective date.  The 

debtor’s failure to timely file a plan, the court explained, would require dismissal under 

§ 1112(b)(4)(J) for failure to file a plan within the time fixed by the Bankruptcy Code.617  

 Other courts, however, have permitted debtors in pending cases to amend their petitions 

to proceed under subchapter V.618  Procedurally, they have ruled that, under Interim Rule 

1020(a), a debtor’s amendment to the petition to elect subchapter V in an existing case means 

616 In re Double H Transportation, LLC, 614 B.R. 553 (Bankr. W.D. Tex. 2020). 
617 Id. at 554. 
618 In re Ventura, 615 B.R. 1 (Bankr. E.D.N.Y. 2020), rev’d on other grounds sub nom. Gregory Funding v. Ventura 
(In re Ventura), 638 B.R. 499 (Bankr. E.D. N.Y. 2022);  In re Body Transit, Inc., 613 B.R. 400 (Bankr. E.D. Pa. 
2020); In re Moore Properties of Person County, LLC, 2020 WL 995544 (Bankr. M.D.N.C. 2020); In re Progressive 
Solutions, Inc., 615 B.R. 894 (Bankr. C.D. Cal. 2020).   Accord, In re Easter, 623 B.R. 294 (Bankr. N.D. Miss. 
2020) (subchapter V election made after denial of confirmation in pending chapter 11 case); In re Twin Pines, LLC, 
2020 WL 5576957 (Bankr. D. N.M. 2020) (subchapter V election made in existing small business case after failure 
to obtain confirmation within 45 days of filing of plan);  In re Blanchard, 2020 WL 4032411 (Bankr. E.D. La. 
2020); In re Trepetin, 617 B.R. 841 (Bankr. D. Md. 2020) (Permitting conversion from chapter 7 case filed 10 days 
before effective date of SBRA); In re Bonert, 619 B.R. 248 (Bankr. C.D. Cal. 2020); In re Bello, 613 B.R. 894 
(Bankr. E.D. Mich. 2020) (Chapter 13 case filed May 3, 2019, and converted to chapter 11 on January 15, 2020; 
amendment to petition to elect sub V treatment filed March 2, 2020). 
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that the case proceeds under subchapter V unless and until the court orders otherwise;619 the 

court need not approve the election.620    

 As an initial matter, courts permitting the debtor to make the election when it occurs after 

expiration of the timing requirements for a status conference (60 days after the order for relief) 

and the filing of a plan (90 days) have concluded that the expiration of those times at the time of 

the election does not bar the election. They observe that the court has the authority to extend 

those times for cause, as long as the delay is due to circumstances not justly attributed to the 

debtor, and that the debtor cannot comply with procedural requirements that did not exist.621   

619 See Section III(A). 
620 In re Body Transit, Inc., 613 B.R. 400, 407 (Bankr. E.D. Pa. 2020) (treating objection to debtor’s motion for 
authority to proceed under subchapter V as an objection to amendment of the petition to make the election); In re 
Progressive Solutions, Inc., 615 B.R. 894, 900-01 (Bankr. C.D. Cal. 2020). 
621 In re Ventura, 615 B.R. 1, 15 (Bankr. E.D.N.Y. 2020), rev’d on other grounds sub nom. Gregory Funding v. 
Ventura (In re Ventura), 638 B.R. 499 (Bankr. E.D. N.Y. 2022) (“Given that the Debtor’s case was filed over 15 
months ago, the Court finds that to argue the Debtor should have complied with the procedural requirements of a 
law that did not exist is the height of absurdity.  The Debtor is not required to comply with deadlines that clearly 
expired before the Debtor could have elected to proceed as a subchapter V debtor.”); In re Progressive Solutions, 
Inc., 615 B.R. 894, 899-900 (Bankr. C.D. Cal. 2020) (addressing timing of status conference).  Accord, In re Easter, 
623 B.R. 294 (Bankr. N.D. Miss. 2020) (subchapter V election made after denial of confirmation in pending chapter 
11 case); In re Twin Pines, LLC, 2020 WL 5576957 (Bankr. D. N.M. 2020) (subchapter V election made in existing 
small business case after failure to obtain confirmation within 45 days of filing of plan); 
 In re Trepetin, 617 B.R. 841 (Bankr. D. Md. 2020).   
 In In re Trepetin, 617 B.R. 841 (Bankr. D. Md. 2020), the court considered whether to extend the statutory 
deadlines for the debtor’s report, status conference, and filing of a plan after it had granted the debtor’s motion to 
convert his pre-SBRA chapter 7 case to chapter 11. In permitting the debtor to proceed under subchapter V and 
extending the deadlines, the court reasoned, id. at *6-7: 

The Debtor commenced his chapter 7 case in early February 2020, before the effective date of Subchapter 
V. The Debtor did not move to convert his case after the effective date and, in fact, waited over four 
months to seek conversion. At the time of the requested conversion, a contested motion for relief from stay 
was pending and remains outstanding. 
 The Court can envision a case in which the circumstances surrounding conversion could weigh 
against any extension of the deadlines under Subchapter V. For example, if the Debtor were manipulating 
the timing of his original bankruptcy filing and his requested conversion in a manner that unfairly 
prejudiced some or all of his creditors, an extension would not be warranted. Likewise, if the Debtor failed 
to comply with his obligations under the Code in his original bankruptcy case or commenced his case after 
the effective date of SBRA and had missed a plan deadline prior to requesting conversion or making a 
Subchapter V election, then perhaps an extension would not be warranted. Again, the analysis must be fact-
intensive and focused on the Debtor's conduct and potential prejudice to creditors. 
 Here, the Debtor has attributed his requested extension to the timing of the case conversion, and 
no party has disputed that justification. The Court also observes that the party who filed the relief from stay 
motion in the Debtor's chapter 7 case had notice of the requested deadline extensions and has not raised any 
opposition to the request. The Court thus concludes on balance that the Debtor should have access to 
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 The opposite view is that the inability of a debtor to meet the statutory deadlines when it 

elects subchapter V after they have expired is not due to a circumstance beyond its control.  

Because the debtor makes the election after the deadlines expired, the circumstances are within 

the debtor’s control.622  If the debtor makes the election after expiration of the deadlines and the 

court does not extend them, the election is nevertheless effective, and the debtor is in default of 

the deadlines.  Thus, the court may dismiss the case under § 1112(b)(4)(J) for failure to file a 

plan within the time fixed by the Bankruptcy Code.623 

 Consideration of whether a debtor may amend its petition in a case filed before SBRA’s 

effective date begins with the threshold issue of whether a new bankruptcy law can retroactively 

apply to affect existing debtor-creditor rights, as the bankruptcy court observed in In re Moore 

Properties of Person County, LLC.624  The Moore Properties court and others625 have noted two 

conflicting canons of statutory construction that the Supreme Court considered in Landgraf v. 

USI Film Products626 in determining whether to apply new statutory provisions to prior conduct 

in the absence of statutory direction.   

Subchapter V of the Code and has established adequate grounds to extend the deadlines imposed by 
sections 1188 and 1189 of the Code in this case.  The court in In re Wetter, 620 B.R. 243 (Bankr. W.D. Va. 
2020), concluded that the Trepetin approach to extension of the deadlines in a case converted from chapter 
7 to chapter 11 was the proper one.  The court denied the debtor’s motion to convert to chapter 11, 
however, because under that approach the court would decline to extend the time to file a plan.  In In re 
Tibbens, 2021 WL 1087260 (Bankr. M.D.N.C. 2021), a chapter 13 debtor, in a case filed after enactment of 
subchapter V but a month before its effective date, sought to convert it to chapter 11 and proceed under 
subchapter V five months after the effective date.  The court concluded that an extension of the already 
expired deadline for filing a plan was not justified under either the Trepetin or Seven Stars approach 
because of numerous delays in the chapter 13 case that were within the debtor’s control and for which the 
debtor should be held accountable. Id. at *9. 

622 In re Seven Stars on the Hudson Corp., 618 B.R. 333 (Bankr. S.D. Fla. 2020).   
623 In re Seven Stars on the Hudson Corp., 618 B.R. 333, 343-44 (Bankr. S.D. Fla. 2020).  Query whether a debtor 
may amend the petition to withdraw the election in this situation.   
624 In re Moore Properties of Person County, LLC, 2020 WL 995544, at *2-5 (Bankr. M.D.N.C. 2020).   
625 In re Ventura, 615 B.R. 1, 15-17 (Bankr. E.D.N.Y. 2020), rev’d on other grounds sub nom. Gregory Funding v. 
Ventura (In re Ventura), 638 B.R. 499 (Bankr. E.D. N.Y. 2022); In re Body Transit, Inc., 613 B.R. 400, 406 (Bankr. 
E.D. Pa. 2020) 
626 Landgraf v. USI Film Products, 511 U.S. 244, 264-71 (1994).   

557 of 1123

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS1188&originatingDoc=I12d4e5f0c0fe11ea8406df7959f232f7&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS1189&originatingDoc=I12d4e5f0c0fe11ea8406df7959f232f7&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


 One canon, said the Landgraf Court, is that “a court is to apply the law in effect at the 

time it renders its decision.”627 The conflicting one is that “[r]etroactivity is not favored in the 

law,” and “congressional enactments and administrative rules will not be construed to have 

retroactive effect unless their language requires this result.”628   

 The Landgraf Court explained that the presumption against retroactive application arises 

from “[e]lementary considerations of fairness . . . that individuals should have an opportunity to 

know what the law is and to conform their conduct accordingly,” and from the principle that 

“settled expectations should not be lightly disrupted.”629  The presumption against retroactivity 

particularly applies, the Court reasoned, to “new provisions affecting contractual or property 

rights, matters in which predictability and stability are of prime importance.”630  The Court ruled 

that amendments to Title VII of the Civil Rights Act of 1964 providing for a jury trial of claims 

for certain damages, enacted while an employee’s appeal after a bench trial was pending, did not 

apply to the employee’s action. 

 In its opinion, the Landgraf Court cited United States v. Security Industrial Bank.631  At 

issue in Security Industrial Bank was a provision of the Bankruptcy Code (which 

comprehensively revised bankruptcy law) that, in a change from existing law, permitted a 

chapter 7 debtor to avoid a nonpossessory, non-purchase money security interest in exempt 

personal property.632  The Court ruled that the provision could not apply to a security interest 

arising from a transaction that occurred prior to the enactment of the new law.   

627 Id. at 264, quoting Bradley v. School Board of Richmond, 416 U.S. 696, 711 (1974).   
628 Id. at 264, quoting Bowen v. Georgetown Univ. Hospital, 488 U.S. 204, 208 (1988).   
629 Id. at 265.   
630 Id. at 271.  Among other cases, the Court cited United States v. Security Industrial Bank, 459 U.S. 70, 79-82 
(1982), which the text discusses next.   
631 United States v. Security Industrial Bank, 459 U.S. 70 (1982).   
632 11 U.S.C. § 522(f)(1)(B).   
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 The Court in Security Industrial Bank recognized that the Constitution’s bankruptcy 

clause633 “has been regularly construed to authorize the retrospective impairment of contractual 

obligations”634 but that the bankruptcy power could not be exercised “to defeat traditional 

property interests” because the bankruptcy power is subject to the Fifth Amendment’s 

prohibition against taking private property without compensation.635  The Court thus recognized 

a distinction between the contractual right of a secured creditor to obtain repayment of its debt 

and its property right in the collateral.636   

 The Court avoided the question of the constitutional validity of the provision, choosing 

instead to construe it as being inapplicable to pre-enactment security interests under the principle 

it deduced from its case law that “[n]o bankruptcy law shall be construed to eliminate property 

rights which existed before the law was enacted in the absence of an explicit command from 

Congress.”637 

 The bankruptcy court in Moore Properties concluded that the application of subchapter V 

in a chapter 11 case filed by an LLC prior to its effective date created “none of the taking or 

retroactivity concerns” that the Supreme Court expressed in Landgraf and Security Industrial 

Bank. 638  With two exceptions inapplicable in the case before it, the court continued, the 

provisions of subchapter V incorporated most of existing chapter 11 and did not “alter the rubric 

under which debtors may affect pre-petition contractual rights of creditors, much less vested 

property rights.”639   

633 U.S. Const. Art. I, § 8, cl. 4. 
634 United States v. Security Industrial Bank, 459 U.S. 70, 74 (1982), citing Hanover National Bank v. Moyses, 186 
U.S. 181 (1902).     
635 Id. at 75, citing Louisville Joint Stock Bank v. Radford, 295 U.S. 555 (1935).   
636 Id.   
637 Id. at 81, citing Holt v. Henley, 232 U.S. 637 (1913) and Auffm’ordt v. Rasin, 102 U.S. 620 (1881).   
638 In re Moore Properties of Person County, LLC, 2020 WL 995544, at *4 (Bankr. M.D. N.C. 2020). 
639 Id.   
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 The Moore Properties court explained that the modification of prepetition contractual 

relationships in a chapter 11 case occurs through a plan.  The court then set out the changes that 

subchapter V made to existing requirements for the contents of the plan and for its confirmation 

and concluded that none of them amounted to an impermissible retroactive taking.    

 The Moore Properties court noted that subchapter V changes the requirements of § 1123 

for the content of a plan in only three ways.  Section 1181(a) makes inapplicable (1) the 

requirement in § 1123(a)(8) that the plan of an individual provide for payment of earnings from 

personal services as is necessary for execution of the plan and (2) the prohibition in § 1123(c), in 

an individual case, of the use, sale, or exempt property when an entity other than the debtor 

proposes the plan.640  The third change is that §1190(3) creates an exception to the provisions in 

§ 1123(b)(5) that prohibit the modification of a residential mortgage for a non-purchase money 

mortgage when the loan proceeds were used primarily in the debtor’s small business.641 

 The Moore Properties court concluded that, even if the bankruptcy power could not be 

used to alter pre-existing contractual rights, the exclusion of paragraph (a)(8) and subsection (c) 

from plan content requirements did not alter such rights, and the exception to the 

antimodification provision in § 1123(b)(5) had no bearing in the case.642 

640 See Section VII(A).       
641 See Section VII(B). 
642 In re Moore Properties of Person County, LLC, 2020 WL 995444, at *4 (Bankr. M.D.N.C. 2020).  
 In a footnote, the court observed that § 1190(2), which requires any debtor to contribute earnings as 
necessary for execution of the plan, rendered § 1123(a)(8) superfluous and that § 1123(c) is inapplicable because 
only the debtor can propose a plan.  Id.  at *4 n. 13.  
 In another footnote, the court explained that the exception to the antimodification provision did not prohibit 
the availability of subchapter V in the case before it for two reasons.  First, the exception could not apply because 
the debtor was an artificial entity with no principal residence.  Second, even if it did apply, the question would be 
whether its application would constitute an impermissible taking.  If it did, the court said, it would not apply the 
exception rather than declare the entirety of subchapter V inapplicable, citing United States v. Security Industrial 
Bank, 459 U.S. 70 (1982).  Id. at *4, n. 14.        

560 of 1123



 The court next considered the changes that subchapter V makes in the requirements for 

plan confirmation.  When confirmation occurs under §1191(a) because all creditors accept the 

plan, the court explained, the plan must meet all the existing requirements of § 1129(a), except 

for paragraph (a)(15), which the court concluded was inapposite.643   

 Section 11191(b) changes the existing cramdown requirements of § 1129(b) to permit 

confirmation without acceptance by any impaired class (as § 1129(a)(1) requires) if the plan does 

not discriminate unfairly and is fair and equitable to the dissenting class.  Thus, except for 

removal of the requirement of an accepting impaired class, subchapter V has the same standard 

for confirmation as existing § 1129(b), but it alters the definition of “fair and equitable” for 

classes of unsecured creditors and interests by substituting the disposable income requirement for 

the absolute priority rule in §§ 1129(b)(2)(B) and (C), respectively.644 

 The court concluded, “The alteration of the definition of fair and equitable in an existing 

case does not, standing alone, amount to an impermissible retroactive taking.”645   

 The court acknowledged that, if a case were pending for an extended period of time on 

SBRA’s effective date, the case “could be sufficiently advanced that the substantive alterations 

in the requirements for plan confirmation arise to a taking of vested property rights.”646  In the 

case before it pending for only nine days before the effective date, however, the court reasoned 

that it did not have to consider “the extent to which parties in interest may have so invested in 

such a case or the court may have entered orders that created sufficient vested property interests 

or post-petition expectations to prevent the application of subchapter V to those rights or make 

643 Id. at *5.  The court noted that § 1129(a)(15) applies only in individual cases and that, even in individual cases 
confirmed without acceptance by all classes, the disposable income requirement of § 1191(c) makes the (a)(15) 
requirement for commitment of disposable income superfluous.  
644 Id.  See Section VIII(B)(3), (4).   
645 Id.   
646 Id.   
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its application offend ‘[e]lementary considerations of fairness’ such that the parties ‘have an 

opportunity to know what the law is and to conform their conduct accordingly.’”647 

 Because the application of new subchapter V in the existing case did not violate the 

Supreme Court’s rulings in Landgraf or Security Industrial Bank, the Moore Properties court 

concluded, it had the obligation to apply the law in effect at the time of its decision.648  

 The bankruptcy court in In re Body Transit649 applied the Moore Properties analysis in a 

small business case that had been pending for a month before SBRA’s effective date to reject the 

secured creditor’s contention that the court should follow the presumption against retroactive 

application of statutes. The court went on to consider the creditor’s argument that permitting the 

debtor to proceed under subchapter V would infringe on its rights to obtain a chapter 11 trustee 

who, in addition to taking control of the debtor’s assets and business, would also have the right 

to file a plan.650 

 The Body Transit court agreed with the Moore Properties court that, in ruling on a 

belated objection to a subchapter V election, the court properly considers the extent to which 

parties have invested in the case and whether the court has entered orders that create sufficient 

vested postpetition expectations such that application of subchapter V would offend elementary 

considerations of fairness.651  In addition, the court noted that a debtor’s ability to amend under 

Bankruptcy Rule 1009 is subject to objection if the amendment is made in bad faith or would 

647 Id., quoting Landgraf v. USI Film Products, 511 U.S. 244, 265 (1994), and citing In re Progressive Solutions, 
Inc., 615 B.R. 894 (Bankr. E.D. Cal. 2020).  
648 Id.   
649 In re Body Transit, Inc., 613 B.R. 400 (Bankr. E.D. Pa. 2020).   
650 The court had scheduled a hearing on the creditor’s motion for appointment of a trustee.  The creditor asserted 
that debtor had failed to pay postpetition rent, has used its cash collateral without authority, and had failed to file 
reports and provide accurate financial information.  Id. at 404.  
651 Id. at 408.  
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unduly prejudice a party.652  The court concluded that this Rule 1009 standard stated the same 

principle as the Moore Properties formulation and is appropriate in evaluating an objection to a 

belated subchapter V election.653   

 The Body Transit court ruled that whether a subchapter V trustee’s inability to file a plan 

unduly prejudices creditors turns on the facts of each case and that the creditor had not met its 

burden of showing prejudice in the case before it.654  The court summarized, “[I]n the absence of 

a particularized showing, and based on the present circumstances of this case, [the creditor] has 

not met its burden of showing the level of prejudice required to override the Debtor’s right to 

amend its petition under [Bankruptcy Rule] 1009.”655 

 In In re Ventura,656 an individual operating a bed and breakfast business in her residence 

through a limited liability company filed a chapter 11 case four months before SBRA’s effective 

date, the date before a scheduled foreclosure sale in a judicial foreclosure action. She had 

discharged her personal liability on the mortgage in a chapter 7 bankruptcy case filed some six 

years earlier.   

 The debtor proposed a plan to bifurcate the mortgage claim, notwithstanding the anti-

modification provision of § 1123(b)(5), on the theory that the property did not qualify as a 

“residence” based on her use of it as a bed and breakfast.  After the bankruptcy court had ruled 

that the exception applied as long as the debtor used any party of the property for her 

652 Id. at 408-09, citing In re Cudeyo, 213 B.R. 910, 918 (Bankr. E.D.  Pa. 1997); In re Brooks, 393 B.R. 80, 88 
(Bankr. M.D. Pa. 2008); In re Romano, 378 B.R. 454, 467-68 (Bankr. E.D. Pa. 2007); and In re Bendi, Inc., 1994 
WL 11704, at *2 (Bankr. W.D. Pa. 1994). 
653 213 B,R. at 409.  
654 Id. at 409.  
655 Id. at 410.   
656 In re Ventura, 615 B.R. 1 (Bankr. E.D.N.Y. 2020), rev’d sub nom. Gregory Funding v. Ventura (In re Ventura), 
638 B.R. 499 (Bankr. E.D. N.Y. 2022).  .  
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residence,657 it scheduled a hearing on confirmation of the lender’s plan, which provided for the 

sale of the property and a carve-out from the proceeds to pay all other classes in full, for 

February 26, 2020 – one week after SBRA’s effective date.658 

 The bankruptcy court adjourned the confirmation hearing to give the debtor the 

opportunity to determine whether to amend her petition to elect application of subchapter V, 

which she did nine days later.  The lender objected to the amendment, asserting among other 

things that it had vested rights at the time of the amendment in that its plan was ripe for 

confirmation.659  The lender also asserted that the debtor could not modify the mortgage in a 

subchapter V case under § 1190(3) because the debtor used the mortgage proceeds to purchase 

the property, not to invest in the limited liability company that operated the bed and breakfast. 

657 Other courts have accepted the debtor’s position.  See generally W. Homer Drake, Jr., Paul W. Bonapfel, and 
Adam M. Goodman, CHAPTER 13 PRACTICE AND PROCEDURE, § 5:42  (2d ed. 2019).   
658 In re Ventura, 615 B.R. 1, 10 (Bankr. E.D.N.Y. 2020), rev’d sub nom. Gregory Funding v. Ventura (In re 
Ventura), 638 B.R. 499 (Bankr. E.D. N.Y. 2022).   
659 Id. at 11.  The debtor in the current case and in two previous bankruptcy cases had asserted that her debts were 
“primarily consumer debts.”  Id. at 8.  The debtor owed $ 1,678.664.80 on the mortgage, and the property was worth 
no more than $ 1,200,000.  Id. at 9.  Although the opinion does not reflect what other debts the debtor has, the 
context indicates that she had other unsecured debt that were relatively small. 
 The lender asserted that, in these circumstances, the debtor did not qualify as a small business debtor, and 
that, even if she did, she should be judicially estopped from amending her petition to designate herself as a small 
business debtor based on her representations in the previous and current cases. 
 The court acknowledged that a purchase money mortgage on a residence is generally a consumer debt, but 
ruled that “the fact that a debtor incurs mortgage debt to buy a residence does not automatically mean that the debt is 
a consumer debt.”  Id. at 19.  The test, the court explained, is whether a debt is incurred with an eye toward profit.  
“Courts must look at the substance of the transaction and the borrower’s purpose in obtaining the loan, rather than 
merely looking at the form of the transaction,” the court stated.  Id., quoting In re Martin, 2013 WL 54233954, at *6 
(S.D. Tex. 2013) and citing In re Booth, 858 F.2d 1051, 1055 (5th Cir. 1988) (debt incurred with an eye toward 
profit is a business debt, rather than a consumer debt).   
 The court found that the property was the debtor’s residence but that the primary purpose of purchasing it 
was to own and operate a bed and breakfast.  The court concluded that the mortgage was a business debt and that she 
qualified as a small business debtor.  Id. at 20. 
 The court declined to apply judicial estoppel to bar her amendment to designate herself as a small business 
debtor.  The court ruled that her amendment to describe the mortgage as a business debt was not necessarily with her 
prior descriptions of the debt.  She had referred to it as a bed and breakfast and described it on her Schedule A/B as a 
“B & B Inn” rather than as a “single-family” home.  Moreover, the court had taken no action in any of the cases 
based on the description of the mortgage debt as a consumer debt, so it was not misled.  Nor had the debtor taken 
unfair advantage of the lender by changing the description of her debt to fit within a statute that did not exist when 
she filed her cases.  Id. at 20-22. 
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 The Ventura bankruptcy court first noted that subchapter V properly applies retroactively, 

agreeing with the analysis in Moore Properties and Body Transit.  In addition, the court 

concluded that the revision of the definition of “small business debtor” does not appear to affect 

contractual or vested property rights.660 

 The bankruptcy court then addressed whether the exception in §1190(3) to the anti-

modification provision of § 123(b)(5) could apply to the lender’s property rights that vested prior 

to SBRA’s effective date.  The court held that, because the debtor had discharged her personal 

liability in her previous chapter 7 case, application of §1190(3) would not deprive the lender of 

its right under state law to receive the value of the property.   

 Moreover, the bankruptcy court observed, even if the debt had not been discharged, 

§1190(3) might not “raise significant Constitutional doubts to warrant only prospective 

application.”661  Invoking the principle of Security National Bank that bankruptcy law may 

abrogate contractual rights, but not vested property rights, of mortgagees, the court stated that the 

contractual right of a secured creditor to obtain repayment of the debt may be quite different in 

legal contemplation from property rights in the collateral.  Consequently, the court concluded, 

application of § 1190(3) to modify the mortgage would not violate the lender’s Fifth Amendment 

rights.662 The court in a later part of its opinion ruled that whether the mortgage qualified for 

bifurcation involved factual issues that required an evidentiary hearing.663  

 The Ventura bankruptcy court found no prejudice to the lender based on the history of the 

case, including the fact that the lender’s plan was before the court for confirmation.  The court 

660 Id. at 16-17, citing Moore Properties of Person County, LLC, 2020 WL 995544, at *4, n. 10 (Bankr. M.D.N.C. 
2020).   
661 Id. at 17.   
662 Id. at 17.  
663 Id. at 24-25.  Section VII(B) discusses this aspect of the court’s ruling in connection with consideration of 
§ 1190(3).    
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saw no Constitutional issues and declined to treat its prior rulings as creating “vested” rights.  

The bankruptcy court reasoned, “Until a plan is confirmed no property rights can be said to have 

vested in either [the debtor or the lender].”664  

 The district court reversed, concluding that the bankruptcy court had not properly 

considered the substantial prejudice that the creditor faced due to the belated amendment to elect 

subchapter V.  Gregory Funding v. Ventura (In re Ventura), 638 B.R. 499 (E.D. N.Y. 2022).  

The district court noted that the amendment did not occur until 16 months after the filing of the 

chapter 11 case and that allowing it caused “substantial prejudice” to the creditor.  The district 

court observed, id. at 505 (emphasis in original; interior punctuation and citation omitted): 

By [the time of the amendment], both the parties and the Bankruptcy Court spent 

considerable time to get to a point in which [the creditor] was posed to confirm its plan.  

The Bankruptcy Court held numerous hearings and the parties, after significant 

negotiations, agreed [the creditor] could pursue its unopposed plan of reorganization if 

the Debtor failed to submit a plan by September 30, 2019.  In reliance on this agreement 

and on the Debtor’s representation that her petition would proceed under Chapter 11, [the 

creditor] Filed its plan of reorganization, solicited the necessary votes, and was on the 

cusp of confirming it when the Debtor sought to amend her petition.  Moreover, because 

the SBRA grants the Debtor the sole right to confirm a plan of reorganization, the 

Debtor’s amendment had the further prejudicial effect of terminating [the creditor’s] right 

to pass any plan, thereby completing changing the rights of [the creditor] as a creditor and 

resetting the litigation posture of the proceedings. 

664 Id. at 18. 
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 The district court in Ventura concluded that the amendment to elect subchapter V “cannot 

be allowed to cause such prejudice.”  638 B.R. at 505.  In addition, the court observed, prejudice 

to the debtor did not outweigh prejudice to the creditor because “she remains in the Chapter 11 

process.  While this may prevent her from accessing some of the tools afforded by Subchapter V, 

the Debtor’s interests are still protected by Chapter 11, which requires [the creditor’s plan] to be 

‘fair and equitable,’ 11 U.S.C. § 1191(c), proposed in good faith, deemed to be ‘reasonable,’ and 

in comportment with existing law.  Id. § 1129(a).”665  638 B.R. at 505. Accordingly, the court 

held that the bankruptcy court abused its discretion by overruling the creditor’s objection to the 

debtor’s amendment of her petition to proceed under subchapter V.  

 To summarize, under the analysis of the cases permitting an election in a pending case, a 

debtor in an existing chapter 11 case who qualifies as a subchapter V debtor under SBRA’s 

revised definition may amend the petition to elect application of subchapter V, and the case will 

proceed under subchapter V unless the court orders otherwise.  Courts will consider, on a case-

by-case basis, whether the amendment should not be allowed because the amendment is in bad 

faith, will cause undue prejudice to other parties, or offends elementary considerations of 

fairness.   

 Courts may also consider the timing of the amendment.  One court observed that the 

doctrine of laches may apply to a belated amendment to a petition to elect application of 

subchapter V.666  Another court refused to permit a debtor to proceed under subchapter V in a 

case filed a month before its effective date.  The court determined that the debtor had waited too 

665 Id.  It is unlikely that the requirements for confirmation the court referenced would provide any material 
protection for the interests of the debtor as compared to the provisions of her plan.   
666 In re Body Transit, Inc., 613 B.R. 400, 407, n. 11 (Bankr. E.D. Pa. 2020). 

567 of 1123



long to make the sub V election and had amended its petition to do so only after two attempts to 

confirm a traditional chapter 11 plan had failed.667 

 The Coronavirus Aid, Relief, and Economic Security Act (the “CARES Act”), enacted 

March 27, 2020, raised the debt limit for a debtor to be eligible to elect subchapter V to $ 7.5 

million.668  Because the statute specifically states that the amendment applies only to cases 

commenced on or after the date of its enactment, a debtor in an existing case with debts over the 

debt limit in § 101(51D) but less than $ 7.5 million cannot amend its petition to elect application 

of subchapter V.669  Although the CARES Act provided for the increased debt limit to expire on 

year after its enactment, the Covid-19 Bankruptcy Relief Extension Act of 2021670 amended the 

CARES Act to extend the increased debt limit for an additional year. 

A possible alternative for a debtor in a pre-subchapter V case who wants to be in a 

subchapter V case is to obtain dismissal of the pending case and then file a new one in which it 

elects subchapter V.  In In re Slidebelts, Inc., 2020 WL 3816290 (Bankr. E.D. Cal. 2020), the 

court permitted dismissal of a chapter 11 case for this purpose.  The court in In re Twin Pines, 

LLC, 2020 WL 5576957 at * 6 (Bankr. D. N.M. 2020), noted that a debtor could, upon dismissal 

of the pending case, file a new one and elect subchapter V in exercising its discretion to extend 

the deadlines for the status conference and filing of a plan so that the debtor could proceed under 

subchapter V. 

667 In re Greater Blessed Assurance Apostolic Temple, Inc., 624 B.R. 742 (Bankr. M.D. Fla. 2020).  Cf.  In re 
Tibbens, 2021 WL 1087260 at * 9 (Bankr. M.D.N.C. 2021) (After denial of confirmation of two chapter 13 plans, 
the debtor sought to convert to chapter 11 and elect subchapter V after the deadline for the filing of a plan had 
expired; the court converted the case to chapter 11 but declined to extend the deadline because of numerous delays 
in the chapter 13 case that were within the debtor’s control and for which the debtor should be held accountable.).    
668 Coronavirus Aid, Relief, and Economic Security Act § 1113(a), Pub. L. No. 116-136, 134 Stat. 281 (Mar. 27, 
2020).  See Section III(B). 
669 See In In re Peak Serum, 623 B.R. 609 (Bankr. D. Col. 2020) (Debtors in pending chapter 11 cases may not elect 
application of subchapter V upon becoming eligible for subchapter V under the increase in the debt limit upon 
enactment of the CARES Act; increased debt limit applies only in cases filed after enactment.)  
670 Covid-19 Bankruptcy Relief Extension Act of 2021§ 2(a)(1), Pub. L. No. 117-5, 135 Stat. 249 (Mar. 27, 2021). 
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In In re Peak Serum, 623 B.R. 609 (Bankr. D. Col. 2020), a corporation and its principal, 

in response to a creditor’s motion to appoint a trustee in their jointly administered cases, moved 

to dismiss them to permit their re-filing as subchapter V cases after the CARES Act increased the 

debt limit so that they became eligible to proceed under subchapter V.  The court found cause to 

appoint a trustee in the corporate case and concluded that the facts warranted appointment of a 

trustee.  Because the creditor failed to establish cause for appointment of a trustee in the 

individual case, however, the court dismissed it, observing that subchapter V contained sufficient 

protections for creditors such that a re-filed case under subchapter V would not unduly prejudice 

creditors. 

 The strategy did not work well for the individual debtors in In re Crilly, 2020 WL 

3549848 (Bankr. W.D. Okla. 2020).  A few hours after dismissal of their chapter 11 case filed in 

2018 for cause, the individual debtors filed a new case and elected subchapter V.  The debtors 

filed a motion to extend the automatic stay, which under § 362(c)(3) would expire 30 days after 

filing the second case unless extended based on a showing that the second case was filed in good 

faith.  Under § 362(c)(3)(C)(i)(III), a filing is presumptively not in good faith if there has not 

been a substantial change in the financial or personal affairs of the debtor since the dismissal of 

the previous case. 

 The court concluded that no change of circumstances had occurred between the filing of 

their two cases that would permit them to avoid the presumption.  The availability of subchapter 

V in the new case, the court explained, could not supply such a change because it was in effect at 

the time of the dismissal and filing of the cases.  The court for a variety of reasons refused to 

extend the automatic stay beyond 30 days.  
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 In In re Hunts Point Enterprises, LLC, 2021 WL 1536389 (Bankr. E.D.N.Y. 2021), a 

debtor requested dismissal of its case after a creditor filed a motion to disallow its sub V election 

or, alternatively, to dismiss it.  The court ruled that the debtor’s debts did not exceed the 

eligibility limit but concluded that allowing the case to proceed under subchapter V would be an 

abuse of its provisions because only the debtor could file a plan, and its request for dismissal 

demonstrated that it no longer wanted to do so.   The court concluded that cause existed for its 

dismissal and prohibited the debtor from filing another bankruptcy petition for a year unless the 

debtor sought and obtained relief from that prohibition based on changed circumstances or good 

cause shown.   
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Lists of Sections of Bankruptcy Code 
and Title 28 Affected or Amended By  

The Small Business Reorganization Act of 2019 
 

Enacted August 23, 2019, Effective February 19, 2020 
 

(As Amended By The CARES Act, Enacted and Effective March 27, 2020; The COVID-19 
Bankruptcy Relief Act of 2021 § 2(a), Pub. L. No. 117-5, 135 Stat. 249 (Mar. 27, 2021) 
extended the sunset provisions of the CARES Act for an additional year.) 

 
May 2020 

 
  

Sections of The Small Business  
Reorganization Act of 2019 

 

 

SBRA § 1 Short Title – “The Small Business Reorganization Act of 2019”  
SBRA § 2 
 

Enacts Subchapter V of Chapter 11 of the Bankruptcy Code, new 
§§ 1181—1195. 

 

SBRA § 3(a) Amends 11 U.S.C. § 547(b) to provide that trustee’s avoidance of 
preferential transfer must be “based on reasonable due diligence in 
the circumstances of the case and taking into account a party’s 
known or reasonably knowable affirmative defenses” under § 547(c).  
Applicable in all bankruptcy cases. 

 

SBRA § 3(b) Amends 28 U.S.C. § 1409(b) to provide for venue only in the district of 
the defendant, for a proceeding brought by a trustee to recover a 
debt from a noninsider when the debt is less than $ 25,000.  
Applicable in all bankruptcy cases.  

 

SBRA § 4(a) Conforming amendments to the Bankruptcy Code.  
SBRA § 4(b) Conforming amendments to Title 28.  
SBRA § 5 Effective date.   
SBRA § 6 Determination of budgetary effects.  
 
 
11 U.S.C.  

 
Amendments Relating to  

Cases of All Small Business Debtors 
 

 
 
  SBRA 

§ 101(51C) New definition of “small business case” as a case in which a small 
business debtor (defined in § 101(51D)) does not elect application of 
subchapter V 

§ 4(a)(1)(A) 

§ 101(51D) Revised definition of “small business debtor”; CARES Act makes 
technical correction dealing with exclusion of public companies 

§ 4(a)(1)(B); 
CARES Act 
§ 1113(a)(4)(A) 
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§ 103(i) New subsection (i) provides that subchapter V applies only to a case 
in which a small business debtor elects its application 
 
CARES Act amendment provides that subchapter V applies only to a 
case in which a “debtor (as defined in section 1182)” elects its 
application. 

§ 4(a)(2); 
CARES Act 
§ 1113(a)(2) 

§1102(a)(3) No committee of unsecured creditors will be appointed in the case of 
a small business debtor (regardless of election), unless the court 
orders otherwise 

§ 4(a)(11) 

 
 
 
11 U.S.C. 

 
Sections of Bankruptcy Code Inapplicable  

or Modified in Subchapter V Cases 
 

 
New  
Subchapter  V 
Section  

§ 105(d) § 105(d) provisions for status conference are inapplicable.  New 
§ 1188 requires status conference and filing of report by debtor 14 
days before it. 

New § 1181(a) 

§ 327(a) New § 1195(a) states that person is not disqualified for employment 
under § 327 solely because the person holds a prepetition claim of 
less than $ 10,000. 

New § 1195(a) 

§ 365(d)(3) The Consolidated Appropriations Act, 2021, temporarily added 
provisions to extend time for debtor as lessee under a nonresidential 
lease of real property to comply with its obligations under the lease 
based on financial hardship arising from COVID-19.   

 

§ 1101(1) § 1101(1) definition of debtor in possession is inapplicable.  Replaced 
by new § 1182(2). 

New § 1181(a) 

§ 1102(a) 
§ 1102(b) 
§ 1103 
 

Paragraphs (1), (2), and (4) of § 1102(a) and paragraphs (1) and (2) of 
§ 1102(b) deal with the appointment of committees.  § 1102(b)(3) 
governs provision of information to, and communications with, 
creditors.  Section 1103 describes the powers and duties of 
committees.   
 
These provisions are not applicable unless the court orders 
otherwise.  Under amended § 1102(a)(3), no committee is appointed 
in a case of a small business debtor unless the court orders 
otherwise.  

New § 1181(b) 

§ 1104 
§ 1105 

Provisions for appointment of trustee (§ 1104) and termination of 
trustee’s appointment (§ 1105) are inapplicable.  Replaced by § 1183 
(appointment of trustee in all subchapter V cases) and § 1185 
(removal of debtor in possession and reinstatement of debtor in 
possession) 

New § 1181(a) 

§ 1106 § 1106 specification of duties of trustee and examiner is inapplicable.   
 
New § 1183(b) states the trustee’s duties.  The court may order the 
trustee to perform certain § 1106 duties (new § 1183(b)(2)), and 
several are applicable if the debtor in possession is removed (new 

New § 1181(a) 
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§ 1183(b)(5)).  The subchapter V trustee has the same duties 
regarding domestic support obligations (new § 1183(b)(6)) that a 
chapter 11 trustee has under § 1106(c).   

§ 1107 § 1107 is inapplicable.  § 1107(a) gives the debtor most of the rights, 
powers, and duties of a trustee.  It is replaced by new § 1184, which 
gives the subchapter V debtor the same rights, powers, and duties.   
 
§ 1107(b) states that a professional is not disqualified under § 327(a) 
from employment by the debtor in possession solely because of the 
professional’s representation of the debtor prior to the case.  No 
comparable provision exists in subchapter V, but the provision in 
new § 1195 that a professional is not disqualified solely because the 
professional holds a claim of less than § 10,000 impliedly has the 
same effect. 

New § 1181(a) 

§ 1108 § 1108 authorizes trustee (or debtor in possession) to operate the 
debtor’s business.  It is inapplicable and replaced by new § 1184 
(authorizing debtor to operate business) and new § 1183(b)(5) 
(trustee’s duties upon removal of debtor in possession include 
operating debtor’s business) 

New § 1181(a) 

§ 1115 § 1115 provisions for property of the estate in the chapter 11 case of 
an individual do not apply.  If a plan is confirmed under the 
cramdown provisions of new § 1191(b), language similar to § 1115 
provides that such property is property of the estate of any 
subchapter V debtor. 

New § 1181(a) 

§ 1116 § 1116, which states the duties of trustee or debtor in possession in 
a small business case, is inapplicable.  New §§ 1187(a) and (b) 
require the debtor to perform the specified duties.   

New § 1181(a) 

§ 1121 Provisions governing who may file a plan are inapplicable.  Only the 
debtor may file a plan under new § 1189(a). 

New § 1181(a) 

§ 1123(a)(8) Requirement that plan provide for payment of earnings or other 
income of debtor who is an individual as is necessary for the 
execution of the plan is inapplicable.   
 
New § 1191(c)(2) requires, as a condition to confirmation of a 
cramdown plan under new § 1191(b), that a plan provide for all 
disposable income for a three- to five-year period (or its value) be 
applied to make payments under the plan. 

New § 1181(a) 

§ 1123(c) Prohibition on use, sale, or lease of exempt property of individual in 
a plan without consent of the debtor is inapplicable.  It is 
unnecessary because only the debtor may file a plan under new § 
1189(a). 

New § 1181(a) 

§ 1125 Provisions in § 1125 for disclosure statement and solicitation of 
acceptances or rejections of plan do not apply unless the court 
orders otherwise.  A plan must include some of the information that 
a disclosure statement must have.  New § 1190(1).  If the court 
requires a disclosure statement, the provisions of § 1125(f) apply 
under new § 1187(c). 

New § 1181(b) 
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§ 1127 Provisions dealing with modification of plan are inapplicable and are 
replaced by new § 1193. 

New § 1181(a) 

§ 1129(a)(9)(A) Confirmation requirement of § 1129(a)(9)(A) is that plan must 
provide for cash payment of priority claims specified in § 507(a)(2) 
(administrative expenses (including professional fees and trustee 
fees) and court fees) and § 507(a)(3) (involuntary gap claims), unless 
the claimant agrees otherwise.  The court may confirm a plan that 
provides for payment of these claims through the plan under the 
cramdown provisions of  new § 1191(b). 

New § 1191(e) 

§ 1129(a)(15) Projected disposable income requirement for confirmation in case of 
individual is inapplicable.  New § 1191(c)(2) requires, as a condition 
to confirmation of a cramdown plan under new § 1191(b), that a 
plan provide for all disposable income for a three- to five-year period 
(or its value) be applied to make payments under the plan. 

New § 1181(a) 

§ 1129(b) “Cramdown” provisions are not applicable.   
 
New § 1191(b) states cramdown requirements when the 
requirements of § 1129(a)(8) (that all impaired classes accept the 
plan) and § 1129(a)(10) (that at least one impaired class of creditors 
accept the plan) have not been met. 
 
New § 1191(b) permits cramdown confirmation if the plan does not 
discriminate unfairly and if it is “fair and equitable with respect to” 
each impaired, nonaccepting class. The “fair and equitable” 
requirement in subchapter V does not include the absolute priority 
rule. 
    
For a secured creditor, the ”fair and equitable” requirements of 
§ 1129(b)(2)(A) govern.  New § 1191(c)(1). 
 
To be fair and equitable, (1) the plan must provide for all disposable 
income for a three to five year period (or its value) be applied to 
make payments under the plan, new § 1191(c)(2); and (2) there must 
be a reasonable likelihood that the debtor will be able to make all 
payments under the plan, and the plan must provide appropriate 
remedies to protect creditors if payments are not made, new 
§ 1191(c)(3).   

New § 1181(a) 

§ 1129(c) Provisions for confirmation when more than one plan meets 
confirmation requirements is inapplicable.  It is unnecessary because 
only the debtor may file a plan under new § 1189(a). 

New § 1181(a) 

§ 1129(e) Provision requiring confirmation of plan in small business case within 
45 days of its filing is inapplicable in subchapter V case.  New 
§ 1189(b) requires filing of plan within 90 days after the order for 
relief (unless the court extends the time) but does not contain a 
deadline for confirmation. 

New § 1181(a) 

574 of 1123



§ 1141(d) Provisions for chapter 11 discharge do not apply when the court 
confirms a cramdown plan under § 1191(b).  New § 1192 states 
discharge provisions when cramdown confirmation occurs. 
 
In the cramdown context, discharge does not occur under new 
§ 1192 until the debtor has completed payments under the plan for 
three years, or such longer period not to exceed five years as the 
court determines.  The new § 1192 discharge applies to (1) debts 
listed in § 1141(d)(1)(A) and (2) all other debts allowed under § 503 
and provided for in the plan, except for debts (x) on which the last 
payment is due after the applicable three to five year period and (y) 
of the kind specified in § 523(a).    

New § 1181(c) 

  
Conforming Amendments to Other Sections  

of the Bankruptcy Code and to Title 28  
to Take Account of New Subchapter V  

 

 

 
11 U.S.C.  

 
 

 
SBRA 

§ 322(a) Amended to make its provisions for qualification of trustee in a case 
applicable to a subchapter V trustee appointed under new § 1183. 

§ 4(a)(3) 

§ 326(a) Excepts subchapter V trustee appointed under new § 1183 from 
percentage limitations on compensation applicable to trustees in 
chapter 11 (and chapter 7) cases. 

§ 4(a)(4)(A) 

§ 326(b) Provides that standing subchapter V trustee (like standing chapter 12 
and 13 trustees) cannot receive compensation under § 330.  
(Standing trustees receive compensation under 28 U.S.C. § 586(e), as 
amended to include standing subchapter V trustees.) 

§ 4(a)(4)(B) 

§ 347 Current § 347(a) provides for a chapter 7, 12, or 13 trustee to pay 
into the court, for disposition under chapter 129 of title 28, funds 
that remain unclaimed 90 days after final distribution under § 726, 
§ 1226, or § 1326.  It thus does not apply in chapter 11 cases.  SBRA 
§ 4(a)(5)(a) adds subchapter V to the list of trustees and adds new 
§ 1194 to the list of sections providing for distributions.  New § 1194 
provides for the subchapter V trustee to make distributions under a 
plan confirmed under the cramdown provisions of new § 1191(b).   
 
Current § 347(b) provides that unclaimed property in a case under 
chapter 9, 11, or 12 at the expiration of the time for presentation of 
a security or performance of any other act as a condition to 
participate under any plan confirmed under § 1129, § 1173, or 
§ 1225 becomes property of the debtor or any entity acquiring the 
debtor’s assets under the plan.  SBRA § 4(a)(5)(B) added new § 1194 
to the list of plans confirmed, but the CARES Act made a technical 
correction to change this to § 1191.  Accordingly, § 347(b) as 
amended and corrected provides for property that is distributed 

§ 4(a)(5); 
CARES Act 
§ 1113(a)(4)(B) 
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under a confirmed plan and that is unclaimed to become property of 
the debtor. 
 
It is unclear under these amendments what happens to funds that a 
trustee disburses under a confirmed plan that a creditor does not 
claim.  Amended § 347(a) directs the trustee to pay them into court, 
but amended § 347(b) makes them property of the debtor.  Perhaps 
the intended result is that unclaimed disbursements that a trustee 
makes become unclaimed funds subject to § 347(a) whereas 
unclaimed disbursements that a debtor makes become the debtor’s 
property under § 347(b).   

§ 363(c)(1) Extends provisions authorizing trustee who is authorized to conduct 
business to enter into transactions in the ordinary course of business 
without notice and hearing to subchapter V debtor and subchapter V 
trustee.  (Other provisions in § 363 are applicable to a trustee, which 
includes a subchapter V debtor in possession, new § 1184.) 

§ 4(a)(6) 

§ 364(a) Extends provisions authorizing trustee who is authorized to conduct 
business to obtain unsecured credit and incur unsecured debt 
without notice and hearing to subchapter V debtor and subchapter V 
trustee.  (Other provisions in § 364 are applicable to a trustee, which 
includes a subchapter V debtor in possession, new § 1184.) 

§ 4(a)(7) 

§ 523(a) Applies exceptions to discharge to discharge of individual subchapter 
V debtor under new § 1192 (which is the discharge that a debtor 
receives when a plan is confirmed under the cramdown provisions of 
new § 1191(b)).  It is unclear whether under new § 1192 the 
exceptions apply to the discharge of a debtor that is not an 
individual.   If the court confirms a consensual plan under new 
§ 1191(a), the debtor receives a discharge under § 1141(d)(1)-(4), 
under which the § 523(a) discharge exceptions apply only in cases of 
individuals.   

§ 4(a)(8) 

§ 524(a)(1) Makes discharge injunction applicable to discharge granted under 
new § 1192. 

§ 4(a)(9)(A)(i) 

§ 524(a)(3) 
  

Makes discharge provisions relating to community claims applicable 
to discharge under new § 1192. 

§ 4(a)(9)(A)(ii) 

§ 524(c)(1) 
§ 524(d)  

Extends provisions governing reaffirmation of debt and for hearing 
on proposed reaffirmation (which apply to a discharge under 
§ 1141(d)) to discharge granted under new § 1192.  

§ 4(a)(9) 

§ 557(d)(3) Makes provisions for expedited consideration of appointment of 
trustee and for retention and compensation of professionals subject 
to § 1183 in cases of debtors that own or operate grain storage 
facilities  

§ 4(a)(10) 

§ 1146(a) Prohibition on taxation of issuance, transfer, or exchange, or of the 
making or delivery of an instrument of transfer, under a plan 
confirmed under § 1129 is extended to a plan confirmed under 
§ 1191. 

§4(a)(12) 
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Conforming Amendments to Other Sections  

of the Bankruptcy Code and to Title 28  
to Take Account of New Subchapter  

 

 
   SBRA 

28 U.S.C.  
§ 586(a)(3), 
(b), (d)(1), (e)  

Provisions applicable to U.S. Trustees duties to supervise the 
administration of cases and trustees, (a)(3), appoint standing 
trustees (b), prescribe qualifications of trustees, (d)(1), and fix 
compensation of standing trustees, (e), extended to include cases 
and trustees under subchapter V. 
 
Adds new 28 U.S.C. § 586(e)(5), which provides for compensation of 
standing trustee in subchapter V case when trustee’s services are 
terminated due to dismissal or conversion of the case or substantial 
consummation of a plan under new § 1183(c)(1).  In these 
circumstances, the standing trustee does not make disbursements 
on which a percentage fee would be due.  The court is to award 
compensation “consistent with services performed by the trustee 
and the limits on compensation of the trustee established pursuant 
to [28 U.S.C. § 586(e)(1)].” 

§ 4(b)(1) 

28 U.S.C. 
§ 589b 

Provisions relating to reports of trustees and debtors in possession 
made applicable in subchapter V cases. 

§ 4(b)(2) 

28 U.S.C. 
§ 1930(a)(6)(A) 

Subchapter V cases excluded from requirement of payment of 
quarterly U.S. Trustee fees  

§ 4(b)(3) 

 Amendments Applicable in All Cases  

11 U.S.C.  
§ 547(b) 

As amended, 11 U.S.C. § 547(b) provides that a trustee may avoid a 
preferential transfer “based on reasonable due diligence in the 
circumstances of the case and taking into account a party’s known or 
reasonably knowable affirmative defenses” under § 547(c).   

SBRA § 3(a) 

28 U.S.C. 
§ 1409(b) 

As amended, 28 U.S.C. § 1409(b) provides for venue only in the 
district of the defendant of a proceeding brought by a trustee to 
recover a debt from a noninsider when the debt is less than $ 
25,000.   

SBRA § 3(b) 
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Summary of SBRA Interim Amendments to 
The Federal Rules of Bankruptcy Procedure 

To Implement SBRA  
 
Rule 1007(b)(5) – Eliminates requirement for filing statement of current monthly income for 
individual in a subchapter V case. 
 
Rule 1007(h) – Modifies exceptions to requirement for filing supplemental schedule of property 
the debtor acquires after the filing of the case, as provided in § 541(a)(5), after the closing of the 
case.  The exception does not apply to a chapter 11 plan confirmed under § 1191(b) (cramdown) 
and does apply after the discharge of a debtor in a plan confirmed under § 1191(b). 
 
Rules 1015(c), (d), and (e) are renumbered as (d), (e), and (f). 
 
Rule 1020(a) – Provides for election of subchapter V to be included in voluntary petition.   
 
Rule 1020(c) – Eliminates provisions for case to proceed as small business case depending on 
whether committee of unsecured creditors has been appointed or whether an appointed 
committee has been sufficiently active.   
 
Rule 1020(d) – Renumbered as Rule 1020(c) and eliminates requirement for service of objection 
to debtor’s classification as a small business (or not) or election of subchapter V  (unless 
committee has been appointed) and instead requires service on 20 largest. 
 
Rule 2009 – permits single trustee in jointly administered case under subchapter V as well as in 
cases under chapter 7. 
 
Rule 2011—Amends title of rule dealing with unclaimed funds to include cases under 
Subchapter V. 
 
Rule 2012 – makes automatic substitution of trustee in chapter 11 case for debtor in possession 
in any pending action, proceeding, or matter in applicable to subchapter V trustee, unless debtor 
is removed from possession.  (Same rule as Chapter 12). 
 
Rule 2015(a)(1) – Makes requirement for chapter 11 trustee to file complete inventory of 
property of debtor (if court directs) inapplicable to subchapter V trustee.    
 
Rule 2015(a)(5) – Makes requirement for payment of UST fees inapplicable in subchapter V 
case. 
 
Rule 2015(b) – Rule 2015(b) renumbered as Rule 2015(c).  New Rule 2015(b) requires debtor in 
possession in subchapter V case to perform duties of trustee described in Rule 2015(a)(2) 
through (4) and to file inventory if the court directs.  Requires trustee to perform these duties if 
debtor is removed from possession.  
 

578 of 1123



 
 
Rule 3014 – Provides for court to determine the date for making of § 1111(b) election by secured 
creditor in case under subchapter V in which § 1125 provisions for disclosure statement do not 
apply.  (General rule is that election must be made before conclusion of hearing on disclosure 
statement.)  
 
Rule 3016(b) – Makes provisions for disclosure statement applicable only if a disclosure 
statement is required.  
 
Rule 3016(d) – Makes provisions for use of standard form in “small business case” also 
applicable to a case under subchapter V case. (Note:  under SBRA, a subchapter V case is not a 
“small business case,” although a subchapter V debtor is a “small business debtor.”) 
 
Rule 3017.1(a) – Permits conditional approval of disclosure statement in subchapter V case in 
which court has ordered that disclosure statement requirements of § 1125 apply.  
 
Rule 3017.2 – New rule requires court to fix, in a subchapter case in which § 1125 does not 
apply:  (a) the time for accepting or rejecting a plan; (b) the record date for holders of equity 
security interests; (c) the date for the hearing on confirmation; (d) the date for transmission of the 
plan and notice of the (1) the time to accept or reject and (2) the confirmation hearing. 
 
Rule 3018 – Conforming amendment to take account of new Rule 3017.2 and change in Rule 
3017.1. 
 
Rule 3019(c) – New rule 3019(c) provides that request to modify plan after confirmation in 
subchapter V case is governed by Rule 9014 and that provisions of Rule 3019(b) (procedures for 
postconfirmation modification of plan in individual chapter 11 case) apply.   
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Note:  The COVID-19 Bankruptcy Relief Act of 2021 § 2(a), Pub. L. No. 117-5, 135 Stat. 249 (Mar. 27, 2021) extended 
the sunset provisions of the CARES Act referenced herein for an additional year. 
 

Summary Comparison of U.S. Bankruptcy Code Chapters 11, 12, & 13 
Prepared by Mary Jo Heston’s Chambers 

(Updated July 6, 2020)  
 
 

1 Unless otherwise indicated, all chapter, section and rule references are to the Federal Bankruptcy Code, 11 U.S.C. §§ 101- 1532, and to the Federal Rules of Bankruptcy 
Procedure, Rules 1001-9037. 

SUBSTANTIVE 
Categories 

Ch. 11 Subchapter V of Ch. 11 
(effective 2/19/2020) 

(amended by the CARES Act 
on 3/27/2020) 

Ch. 12 Ch. 13 

Eligibility 
Requirements  
 

Ch. 11:  
Anyone or any entity that can file 
for ch. 7 relief, except a 
stockbroker, commodity broker, 
or an insured depository 
institution, may be a debtor.  
§ 109(d).1 
 
No debt limit or income 
requirement. 

 
Small Business Debtors:  

Person engaged in commercial or 
business activities (includes any 
affiliate that is also a debtor and 
excludes a person who primary 
activity is the business of owning 
single asset real estate or 
operating real property or 

 
At least 50% of small business 
debtor’s debt is from 
commercial or business 
activities. 
 
Aggregate noncontingent, 
liquidated, secured and 
unsecured debts of not more 
than $7,500,000 (will return to 
$2,725,625 on 3/28/2021). § 
101(51D); § 104; § 1113, 
CARES Act. 
 
Small business debtors must 
opt in to subchapter V by 
checking appropriate box in 
Item 13 of voluntary petition. 
§ 1182(1) and (2); amended    

 
For individuals: 1) family 
farmer with regular income 
and aggregate, noncontingent 
liquidated debts below 
$10,000,000 of which 50% of 
the debt arises from farming 
activities, § 101(18); or 2) 
family fisherman with regular 
income and aggregate debts 
below $2,044,225 of which 
80% constitutes debt from 
commercial fishing activities, § 
101(19A)(i). § 109(f). 
 
For corporations or 
partnerships, 50% of stock or 
equity is held by one family 
and/relatives who conduct the 

 
Individual (or individual and 
spouse) with regular income 
that owes noncontingent, 
liquidated, unsecured debts of 
less than $419,275 and 
noncontingent, liquidated, 
secured debts of less than 
$1,257,850. Determined as of 
the petition date. Excludes 
stockbrokers and commodity 
brokers. A corporation or 
partnership may not be a 
debtor under ch. 13. § 109(e). 
CARES Act excludes 
coronavirus-related payments 
from the definition of income; 
this provision sunsets 
3/28/2021. § 101(10A)(B)(ii); § 
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conducting services incidental to 
the real property) person whose 
primary activity is business of 
owning or operating real 
property). § 101(51D). The CARES 
Act permanently excludes a 
debtor from small business 
eligibility if it is “an affiliate of an 
issuer” under § 3 of the Securities 
Exchange Act of 1934 (15 U.S.C. § 
78c). § 101(51D)(B)(iii); § 1182; § 
1113, CARES Act. 

 
Aggregate noncontingent, 
liquidated, secured and 
unsecured debts of $2,725,625 or 
less.  
 
No member of a group of 
affiliated debtors has aggregate 
noncontingent, liquidated 
secured and unsecured debts 
over $2,725,625. § 101(51D). 
 
 
No unsecured creditors 
committee (or committee is 
sufficiently inactive). Status as a 
“small business debtor” hinges, 
at least in part, upon whether a 
creditor’s committee is 
appointed, and on how much 
that creditor’s committee 
participates in the bankruptcy. A 
party in interest under § 
1102(a)(2) may compel the 
appointment of a creditor’s 
committee thereby extinguishing 

§ 101(51D)(A); new § 103(i); 
BR 1020(a).  
 
No committee of creditors 
unless the court orders for 
cause. § 1102(a)(3).  

farming operation, more than 
80% of asset value relates to 
farming operations, and 
aggregate noncontingent, 
liquidated debts are below 
$10,000,000 with at least 50% 
of the debt arises from 
farming activities. § 
101(18)(B). 
 
 
Family farmer must be 
engaged in a farming 
operation, including “farming, 
tillage of the soil, dairy 
farming, ranching, production 
of raising of crops, poultry, or 
livestock, and production of 
poultry or livestock products 
in an unmanufactured state.”   
§ 101(21). 
 
 

1113, CARES Act. 
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debtor’s small business status. 
The UST appoints any such 
committee. Id.  
 
Debtor must indicate it is a small 
business debtor by checking 
appropriate box in Item 13 of 
voluntary petition. FRBP 1020.  
 

 
 

Filing Fees 
 
 
 
 
 
UST Quarterly Fees  
 
 
 
 
 
 
 
 
 
 
Reports 

$1,717 paid when petition is filed. 
28 U.S.C. § 1930. 
 
 
 
 
UST quarterly fees are based on a 
sliding scale formula in 28 U.S.C.  
§ 1930(a)(6). Minimum amount is 
$325 for disbursements up to 
$15,000. 
Code does not define 
“disbursements.”  
Failure to pay UST quarterly fees is 
“cause” for dismissal. § 1112(b)(4)(K). 
 
 
 
 
 
 
Must file monthly/quarterly operating 
reports. Must file all reports and 
summaries required of a trustee 
under § 704(a)(8). Duty ends when 
duty to pay fees ends, usually when 

Ch. 11 filing fee is paid when 
petition is filed. No separate 
fee is due for electing 
subchapter V.  
 
 
None. Subchapter V debtors 
are exempt from paying UST 
quarterly fees.  
28 U.S.C. § 1930(a)(6)(A). 
 
 
 
 
 
 
 
 
 
 
No separate rule. 

$275. Individual filers may pay 
the fee in installments. Fee 
must be paid in full no later 
than 120 days after the 
petition is filed.  
 
UST Fees for ch. 12 debtors 
shall not exceed 10% of the 
first $450,000 paid under the 
plan, and 3% of any payments 
in excess of $450,000.  
28 U.S.C. § 586(e)(1)(B). 
28 U.S.C. § 586(e)(2) further 
curtails the standing trustee’s 
salary and estimated 
expenses. Excess funds are to 
be deposited in the U.S. 
Trustee System Fund.  
 
 
Must file monthly/quarterly 
operating reports. Duty ends 
only when case is completed. 
BR 2015(b). 

$310. Fee may be paid in 
installments within 120 days 
after the petition is filed. 
 
 
 
No UST fees. 
 
 
 
 
 
 
 
 
 
 
 
 
 
No monthly operating reports 
required by ch. 13 debtors not 
engaged in business. 
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final decree is entered. BR 2015(a). 
 
Small Business Debtors: 

Must file reports dealing with 
profitability, projections, receipts, 
disbursements, etc. § 308, BR 
2015(a)(6). Duty ends on effective 
date of confirmed plan. Additional 
reporting requirement under  
§ 1116.  

 
Automatic Stay & 
Co-Debtors  
 

Unlike chs. 12 and 13, ch. 11 does not 
provide an explicit co-debtor stay and 
guarantors are only protected if the 
court grants § 105 relief. 

No separate rule. Same co-debtor stay as in ch. 
13. Upon filing, the automatic 
stay extends only to co-
debtors on consumer debts 
and not to debts incurred in 
the ordinary course of 
business. § 1201. 
Section 1201 is identical to the 
co-debtor provision applicable 
to ch. 13. See § 1301. Cases 
from either chapter are thus 
instructive. Courts have held 
that certain debts from 
farming operations are not 
consumer debt. See In re SFW, 
Inc. 83 B.R. 27 (Bankr. S.D. Cal. 
1988) (guarantees given by ch. 
12 debtor’s shareholders for 
commercial loans for family 
farm were not related to 
consumer debt so co-debtor 
stay did not apply).  
 

Upon filing, the automatic stay 
extends only to co-debtors on 
consumer debts and not to 
debts incurred in the ordinary 
course of business. § 1301. 
The term “consumer debt” is 
defined in § 101(8). 

Trustees  
 
 
 

Generally, a trustee is only appointed 
under § 1104(a) for cause or if the 
appointment is in the best interest of 
creditors; this is done if the Debtor in 

A disinterested trustee is 
appointed in every subchapter 
V case. § 1183(a). The trustee 
has a role similar to a ch. 13 

A disinterested trustee is 
appointed in every ch. 12 
case. § 1202. Ch. 12 cases are 
more supervised than ch. 11 

A disinterested trustee is 
appointed in every ch. 13 
case. § 1302.  
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Possession (DIP) falters. 
 
Creditors may seek to elect a trustee 
by requesting an election be 
convened within 30 days after the 
court orders the appointment of a 
trustee.  
§ 1104(b)(1). 
 
Unless a court appoints a trustee, 
there is no disbursement agent for a 
ch. 11 case. 
DIP: under § 1107, the DIP retains 
many of the powers of the trustee; 
under § 1108, the DIP retains the 
power to operate the business.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

trustee. The trustee is also 
authorized to operate the 
debtor’s business if the debtor 
is removed as a DIP.  
§ 1183(b)(5).  
 
The trustee makes all 
payments to creditors under 
the confirmed plan. Trustee 
may make adequate 
protection payments to 
secured creditors prior to 
confirmation. § 1194.  
The trustee must appear at 
mandatory status conference; 
facilitate development of a 
consensual plan; and perform 
duties generally consistent 
with § 1302. § 1183(b). 
 
If confirmation is consensual, 
the trustee's role is 
terminated upon “substantial 
consummation” of the 
confirmed plan. § 1183(c). If 
confirmation is contested, the 
trustee serves until 
completion of payments 
under the plan confirmed 
under § 1191(b), unless plan 
or confirmation order provide 
otherwise.  
 
 
 
 
 
 

cases. This provides additional 
oversight of the debtor but it 
comes at a cost of usually 10% 
in most jurisdictions.  
 
A ch. 12 trustee has all the 
reporting and supervisory 
duties of a ch. 7 trustee set 
out by § 704(a). The trustee 
also shall appear and be heard 
on confirmation of the plan, 
matters affecting estate 
property, and sales. If the 
court directs for cause, the 
trustee shall also exercise 
some ch. 11 trustee powers, 
like investigating the acts and 
assets of the debtor.                 
§ 1202(b)(1)-(3). 
 
The trustee conducts any 
asset sales of farmland and 
farm equipment. § 1206.  
 
If the debtor is removed as 
DIP, the trustee assumes 
operation of the business and 
succeeds to other ch. 11 
trustee powers. § 1202(b)(5).  
 
Post-confirmation, the trustee 
must ensure plan payments 
are made timely. § 1202(b)(4). 
Debtor must submit all future 
income to the supervision and 
control of the trustee,  
§ 1222(a)(1), guaranteeing the 
trustee is in the game until the 

A ch. 13 trustee has all the 
reporting and supervisory 
duties of a ch. 7 trustee set 
out by § 704(a). The trustee 
shall appear and be heard on 
plan confirmation and 
modification, and property 
values. The trustee must 
ensure plan payments are 
made timely.     § 1302(b). 
 
If the debtor is engaged in 
business, the trustee also shall 
perform the ch. 11 trustee 
duties in § 1106(a)(3) and (4). 
§ 1302(c). 
 
The ch. 13 trustee may seek 
dismissal under § 1307(c) for 
“cause.” 
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Trustee Fees  
 
 
 
 
 
 
No rule.  
 
 
 
 

 
 
 
 
 
 
 
 
Standing trustee is paid like 
current ch. 12/13 trustees 
under 28 U.S.C. § 586(e)(1); if 
no standing trustee, then the 
trustee is paid under 11 U.S.C. 
§ 330. 
 

plan is completed. 
 
The ch. 12 trustee may seek 
dismissal under § 1208(c) for 
“cause.” 
 
Plan payments bear a 
trustee’s fee; nominally 10% 
in most jurisdictions. § 
1226(a)(2), 28 U.S.C. § 
586(e)(1). This may be a large 
fee load in farm cases. 
 

 
 
 
 
 
 
Plan payments bear a 
trustee’s fee. Fee cannot 
exceed 10% of all payments 
under the plan. 28 U.S.C. § 
586(e)(1).  

Estate Property 
 
 
 
 
 
 
 
 
 
 
 
 
Estate Property Post-
confirmation 

Section 541 defines estate property 
except as to individuals. 
 
For individuals, § 1115 augments      § 
541 to add all property held by 
debtor on the filing date, all property 
acquired after commencement and 
before closing of the case, and all 
earnings for services performed post-
petition and prior to closing. Section 
1115 parallels property of estate 
defined in ch. 13 cases, § 1306.  
 
 
Post-confirmation, except as 
provided in the plan or confirmation 
order, all the estate’s property 
revests in the debtor free and clear of 
all liens.        § 1141(b) & (c).  

Section 1186 augments § 541 
and parallels § 1115 in ch. 11.  
 
 
 
 
 
 
 
 
 
 
 
 
No separate rule. 

Section 1207 augments § 541 
and parallels § 1115 in ch. 11. 
 
 
 
 
 
 
 
 
 
 
 
 
Post-confirmation, except as 
provided in the plan or 
confirmation order, all the 
estate’s property revests in 
the debtor free and clear of all 
liens. § 1227 (b) & (c). 
 

Section 1306 augments § 541, 
and parallels § 1115 in ch. 11.  
 
 
 
 
 
 
 
 
 
 
 
 
Post-confirmation, except as 
provided in the plan or 
confirmation order, all the 
estate’s property revests in 
the debtor free and clear of all 
liens. § 1327(b) & (c). 
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Adequate Protection Section 361 applies. 
 
Adequate protection may be 
provided by 1) cash or periodic cash 
payments for diminution in the value 
of the entity's interest in the 
property; 2) replacement liens; or 3) 
“such other relief” as will result in the 
realization of the indubitable 
equivalent of the entity's interest in 
the property. § 361. 

Section 361 applies. 
 
After notice and a hearing, the 
court may authorize the 
trustee to make 
preconfirmation adequate 
payments to the holder of a 
secured claim.  
§ 1194(c). 

Section 361's general 
definition of adequate 
protection does NOT apply to 
a ch. 12 case. § 1205(a). 
 
Adequate protection may be 
provided by 1) cash or 
periodic cash payments for 
diminution of the value of the 
collateral; 2) replacement 
liens; 3) reasonable rental 
value for the use of farmland; 
4) “such other relief” to 
adequately protect the value 
of property securing the claim 
(like the indubitable 
equivalent test). § 1205(b). 
 

Section 361 applies. 
 
The debtor is required to 
make preconfirmation 
adequate protection 
payments to holders of claims 
secured by a purchase money 
security interest in personal 
property.  
§ 1326(a)(1)(C). The amount 
of periodic payments on a 
secured claim under a plan 
must also provide adequate 
protection payments to the 
holder of a claim secured by 
personal property.  
§ 1325(a)(5)(B)(iii)(II). 
 
 

Avoidance Powers Pursuant to § 1107, the ch. 11 DIP is 
the proper party to assert ch. 5 
avoidance actions unless removed as 
DIP, and a trustee is appointed 
pursuant to § 1104. There is some 
disagreement as to whether 
examiners appointed under § 1104 
also have the authority to pursue 
avoidance actions under § 1106. 
Many courts have also ruled that 
bankruptcy courts have the power to 
authorize a creditors committee to 
bring an avoidance action on behalf 
of the estate. 
 
A ch. 11 plan may also provide for the 
transfer of avoidance powers to a 
representative of the estate 
appointed in the confirmation order.  

Subject to certain limitations, 
the debtor has all rights of a 
trustee under § 1184, and 
therefore presumably has 
standing to bring ch. 5 
avoidance actions unless 
removed as a DIP pursuant to 
§ 1185. 

The ch. 12 DIP has exclusive 
standing to bring ch. 5 
avoidance actions unless 
removed as a DIP pursuant to 
§ 1204. § 1203.  

The ch. 13 standing trustee is 
authorized to pursue 
avoidance actions. § 554(a). 
Courts are divided over 
whether a ch. 13 debtor also 
has standing to assert the 
estate’s avoiding powers. 
Unlike chs. 11 and 12, there is 
no provision in ch. 13 
expressly conferring on 
debtors the powers of a 
trustee.  
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§ 1123(b)(3)(B). 
 

Plan Exclusivity 
 
 
 
 
Plan Deadlines 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Disclosure Statement 
 
 
 
 
 
 
 
 
 
 
 
 
 

Regular ch. 11 debtors and Small 
Business Debtors have a 120-day 
exclusivity period to file a plan. 
 
 
Ch. 11:  

No deadline for filing the plan per 
se, but ch. 11 debtors have 120 
days to exclusively file a plan. 
This period may be extended up 
to 18 months from the date the 
order for relief is entered.             
§ 1121(b) & (d).  

 
Small Business Debtors:  

Debtors have 180 days to 
exclusively file a plan. This period 
may be extended up to 20 
months from the date the order 
for relief is entered. § 
1121(d)(2)(B) & (e). The plan 
must be confirmed 45 days after 
filed unless the time period has 
been extended. §§ 1121(e)(3), 
1129(e). 
 

 
Ch. 11: 

The debtor must file a disclosure 
statement that provides 
adequate information to 
creditors. § 1125. The court must 
approve the disclosure statement 
prior to the debtor’s ability to 
solicit votes. 

Only the debtor can file a 
plan. § 1189(a).  
 
 
 
Similar to ch. 12, the plan 
must be filed within 90 days of 
the order for relief, but this 
period may be extended if it is 
shown that the need for the 
extension is due to 
circumstances for which the 
debtor should not justly be 
held accountable. § 1189(b). 
 
 
 
 
 
 
 
 
 
 
 
 
 
None required unless 
otherwise ordered by the 
court. § 1181(b).  
 
 
 
 
 

Only the debtor can file a 
plan. § 1221. 
 
 
 
The debtor must file a plan 
within 90 days of the order for 
relief. To extend the 90-day 
period, debtor must clearly 
demonstrate that the inability 
to file a plan was due to 
circumstances beyond the 
debtor’s control. § 1221. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
None required. 
 
 
 
 
 
 
 

Only the debtor can file a 
plan. § 1321. 
 
 
 
The debtor must file a plan 
within 14 days after the 
petition is filed, and such time 
can only extend for cause 
shown and on notice as the 
court may direct. BR 3015(b). 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
None required. 
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Status Conference 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Commencement of 
Plan Payments 
 
 
 
 
 
Plan Content 

 
Small Business Debtors: 

A Small Business Debtor does not 
need to file a separate disclosure 
statement if the court deems the 
plan to contain adequate 
information. § 1125(f). 
Acceptances/rejections of a plan 
may be solicited based on 
conditionally approved disclosure 
statements. § 1125(f). 

 
None required. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Ch. 11 debtor commences making 
plan payments on the date the first 
payment is due under the confirmed 
plan. 
 
 
 
 
Plans must: 1) designate classes of 

 
 
 
 
 
 
 
 
 
 
Subchapter V adds a new 
requirement unique to this 
subchapter requiring the court 
to hold a status conference no 
later than 60 days after the 
order for relief. § 1188(a). This 
period may be extended for 
circumstances for which the 
debtor should not justly be 
held accountable. § 1188(b). 
No later than 14 days prior to 
such conference the debtor is 
to file a report detailing its 
efforts to attain a consensual 
plan. § 1188(c). 
 
 
 
 
 
 
 
 
 
 
Plans must: 1) provide a brief 
history of the business 
operations of the debtor; 2) 

 
 
 
 
 
 
 
 
 
 
None required. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Ch. 12 debtor has no 
obligation to make payments 
to the trustee before 
confirmation.  
§ 1226; 8 Collier on 
Bankruptcy P 1226.01 (16th 
2019). 
 
Mirrors those of ch. 13. ch. 12 
plans must: 1) provide future 
earnings or future income to 

 
 
 
 
 
 
 
 
 
 
None required.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Ch. 13 debtor must 
commence making payments 
no later than 30 days after the 
date of filing the plan or order 
for relief, whichever is earlier.  
§ 1326(a)(1).  
 
 
Plans must: 1) provide future 
earnings or future income to 
the trustee; 2) provide all 
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claims/interests; 2) specify 
impaired/unimpaired claims; 3) 
specify treatment for each 
unimpaired claim; 4) provide the 
same treatment for each 
claim/interest; 5) provide sufficient 
means of implementing the plan; 6) if 
applicable, include provision barring 
the issuance of nonvoting equity 
securities; 7) contain provisions 
consistent with the public interest; 
and 8) in an individual case, provide 
for debtor’s future income to fund 
plan payments. § 1123. 
 
Plans may: 1) impair or leave 
unimpaired secured/unsecured 
claims; 2) assume/reject leases & 
executory contracts; 3) settle/adjust 
any claim/interest of debtor or the 
estate; 4) designate a convenience 
class of claims; 5) sell estate 
property; 6) modify secured claims 
except secured interests in a principal 
residence; and, 7) “include any other 
provision consistent with § 1123.” 
 
Cannot modify consensual liens on a 
principal residence.  

provide a liquidation analysis; 
3) provide projections with 
respect to the ability of the 
debtor to make payments 
under the proposed plan; and 
4) provide for the submission 
of all or such portion of the 
future earnings of other future 
income of the debtor as is 
necessary for the execution of 
the plan. § 1190(1) & (2). 
 
 
Plans may: 1) modify the 
rights of the holder of a claim 
secured only by a security 
interest in real property that is 
the principal residence of the 
debtor if the new value 
received in connection with 
granting the security was i) 
not used primarily to acquire 
real property; and (ii) used 
primarily in connection with 
the small business of the 
debtor. § 1190(3). 

the trustee; 2) provide all 
priority claims under § 507 are 
paid in full; 3) provide the 
same treatment of all claims if 
the plan classifies claims and 
interests; and, 4) if all the 
debtor’s projected disposable 
income for a 5-year period is 
committed to the plan, then 
the plan may provide for less 
than full payment of amounts 
owed under § 507(a)(1)(B). § 
1222. 
 
Under § 1222(b)(1)-(12), the 
plan may designate classes, 
modify rights of secured 
claims, cure defaults, pay 
unsecured creditors, assume 
leases and executory 
contracts, and provide for the 
sale or distribution of 
property. 
 
Ch. 12 allows modification of 
home mortgages, § 
1222(b)(2), and discharge of 
taxes arising from sale of 
farming assets,  
§ 1232. 
 

priority claims under § 507 are 
paid in full; 3) provide the 
same treatment for each claim 
within a particular class; and 
4) if all the debtor’s projected 
disposable income for a 5-year 
period is committed to the 
plan, then the plan may 
provide for less than full 
payment of amounts owed 
under § 507(a)(1)(B). § 1322. 
 
 
Under § 1322(b)(1)-(11), the 
plan may designate classes, 
modify rights of secured 
claims, cure defaults, pay 
unsecured creditors, and 
assume leases and executory 
contracts.  
 
Unlike ch. 12, § 1322 does not 
contain a provision 
authorizing the sale of 
property in the plan. 
 
Cannot modify consensual 
liens on a principal residence. 

Sales Free and Clear 
of Liens 

Ch. 11 debtors in possession may sell 
assets, other than in the ordinary 
course of business, free and clear of 
liens under § 363(f) after notice and a 
hearing. § 1107(a). Sales free and 
clear of liens require satisfying one of 
the following grounds: 1) applicable 

 Ch. 12 debtors in possession 
and trustees retain the right 
to sell property free and clear 
of liens under § 363(f). §§ 
1203, 1206. 
 
In addition, § 1206, which 

Ch. 13 debtors may sell assets, 
other than in the ordinary 
course of business, free and 
clear of liens under § 363(f) 
after notice and hearing.          
§ 1303. Sales free and clear of 
liens require satisfying one of 
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nonbankruptcy law permits sale of 
such property free and clear of such 
interest; 2) the interest holder 
consents; 3) the property’s sale price 
is greater than the aggregate value of 
all liens on the property; 4) the 
interest is in bona fide dispute; or 5) 
the interest holder could be 
compelled in a legal or equitable 
proceeding to accept a money 
satisfaction for the claim. § 363(f)(1)-
(5). 

applies only in ch. 12, allows 
trustees under § 363(b) and 
(c) after notice and hearing to 
sell farmland, farm 
equipment, or any property 
used to carry out a 
commercial fishing operation 
(including a commercial 
fishing vessel) free and clear 
of third-party interests even if 
none of the grounds in § 
363(f) are satisfied. Section 
1206 “modifies [§] 363(f) to 
allow family farmers or 
fishermen to sell assets not 
needed for the reorganization 
prior to confirmation without 
the consent of the secured 
creditors, subject to approval 
of the court.” 8 Collier on 
Bankruptcy P 1206.01 (16th 
2019). But proceeds of such 
sales are still subject to those 
third-party interests. § 1206.  
 

the following grounds: 1) 
applicable nonbankruptcy law 
permits sale of such property 
free and clear of such interest; 
2) the interest holder 
consents; 3) the property’s 
sale price is greater than the 
aggregate value of all liens on 
the property; 4) the interest is 
in bona fide dispute; or 5) the 
interest holder could be 
compelled in a legal or 
equitable proceeding to 
accept a money satisfaction 
for the claim. § 363(f)(1)-(5). 

Special Tax 
Provisions for 
Chapter 12  

  Because ch. 12 plans typically 
sell property to reorganize, to 
avoid hard tax consequences, 
§ 1232(a) “reclassifies” these 
government claims as 
unsecured claims arising 
before the petition date that 
shall not be entitled to § 507 
priority status and discharged 
under § 1228. 
 
Section 1232 was signed into 
law on October 26, 2017. 
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Public Law 115-72 provides 
that the amendments apply to 
any bankruptcy case pending, 
but not confirmed, on the 
effective date of the act.  
 
Ch. 12 debtors must include 
§ 1232(a) unsecured claims in 
their plans. If there is a post-
confirmation sale, transfer, 
exchange, or other disposition 
on farm property, and a 
subsequent government unit 
claim arises, then it will be 
necessary for the trustee to 
adjust payments accordingly.  
 
Possible plan language: The 
ch. 12 plan should include 
language to the effect that 
any potential claim within the 
scope of § 1232(a) arising 
post-petition, but before 
discharge, shall be included in 
the class of general unsecured 
claims. 8 Collier 1232.03. The 
plan language should account 
for the trustee’s need to 
include tax claims in the 
unsecured creditor pool and 
should time any 
disbursements to the 
unsecured creditors only after 
the tax claims have been filed 
to avoid a potentially unequal 
(i.e., not pro rata) distribution 
amongst unsecured claimants. 
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Plan Confirmation 
Requirements 

Ch. 11: 
After notice, the court shall hold a 
hearing on confirmation. 28-days’ 
notice required. BR 2002(b). 
 
To be confirmed, plans must 
satisfy 16 requirements of § 
1129(a). Chief among the 
requirements are feasibility and 
the best interest of the creditors 
tests. If all other requirements 
under       § 1129(a) are met but 
for (a)(8), the debtor may seek to 
“cram down” the plan over the 
objections of its creditors. § 
1129(b).  
 
Absolute priority rule applies. As a 
component of a § 1129(b) cram 
down, plans must satisfy the 
absolute priority rule. At least one 
court has found the absolute 
priority rule applies in individual 
ch. 11s. In re Rogers, 2016 WL 
3583299 (Bankr. S.D. Ga. June 24, 
2016).  
 
Creditors must object to the plan 
or risk forfeiting their objection. 
BR 3015(f). 

 
Small Business Debtors: 

Section 1129(e) directs the court 
to confirm a plan not later than 45 
days after the date it was filed. 
 
Small business plans follow the 
same confirmation requirements 

 
To be confirmed, plan must 
satisfy the requirements of § 
1129(a). § 1191.  
 
No consenting impaired class 
needed for confirmation if 1) 
plan satisfies § 1129(a) [other 
than (a)(8), (a)(10), and 
(a)(15)]; 2) plan does not 
discriminate unfairly; and 3) 
plan is fair and equitable, as to 
each impaired, nonconsenting 
class. §§ 1181(a), 1191(b).  
 
 
A plan is “fair and equitable” if 
1) § 1129(b)(2)(A) is satisfied; 
2) it provides for application 
of all debtor’s projected 
disposable income for 3 years 
beginning on date first 
payment is due (or up to 5 
years, as ordered) to plan 
payments; and 3) debtor will 
be able to make all plan 
payments or there is a 
reasonable likelihood debtor 
will be able to make all plan 
payments. § 1191(c).  
 
The absolute priority rule does 
not apply. § 1181(a). 

 
Except for cause, confirmation 
hearing shall be concluded not 
later than 45 days after the 
filing of the plan. 21-days’ 
notice required. BR 
2002(a)(8). 
 
Plans must satisfy all Code 
requirements, be proposed in 
good faith, and pay all admin 
fees. In addition, the court 
must find that the debtor’s 
plan is feasible and in the best 
interest of creditors. 
 
With respect to secured 
claims, § 1225(a)(5) provides 
three avenues of treatment: 
1) the creditor has accepted 
the plan; 2) the secured 
creditor retains its lien and 
receives property having a 
value, as of the effective date, 
not less than the allowed 
amount of the secured claim, 
i.e., “cramdown;” and 3) 
debtor surrenders the 
property. 
 
Cramdown for ch. 12 purposes 
depends on the amount of the 
claim. § 506(a) and (b).  
 
Permissible plan duration is up 
to 5 years. No “means test” 
for disposable income.  
 

 
Confirmation hearing must be 
scheduled not earlier than 21 
days but not later than 45 
days after the 341 meeting of 
creditors. 28-days’ notice 
required. BR 2002(b). 
 
Plans must satisfy all Code 
requirements, be proposed in 
good faith, and pay all admin 
fees. In addition, the court 
must find that the debtor’s 
plan is feasible and in the best 
interest of creditors. 
 
With respect to secured 
claims, § 1325(a)(5) provides 
three avenues of treatment: 
1) the creditor has accepted 
the plan; 2) the secured 
creditor retains its lien and 
receives property having a 
value, as of the effective date, 
not less than the allowed 
amount of the secured claim, 
i.e., “cramdown;” and 3) 
debtor surrenders the 
property. 
 
Creditors do not have an 
opportunity to vote on ch. 13 
plans but may object to the 
plan or risk forfeiting their 
objection. BR 3015(f). 
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as their larger ch. 11 counterparts. 
 
 

Creditors do not have an 
opportunity to vote on ch. 12 
plans but may object to the 
plan or risk forfeiting their 
objection. BR 3015(f). 
 
 
 

Plan Modifications The plan proponent may modify a 
plan any time before confirmation.    
§ 1127(a), (c). 
 
After confirmation, the plan 
proponent or reorganized debtor 
may modify the plan prior to 
substantial consummation of the 
plan. Plan modifications must comply 
with  
§ 1125. § 1127(b), (c).  
 
 

The debtor may modify the 
plan at any time prior to 
confirmation. §1193(a).  
 
After confirmation and before 
substantial consummation, 
the debtor may modify the 
plan as long as it complies 
with        §§ 1122 and 1123, 
confirms the modified plan, 
and finds that circumstances 
warrant the modification. § 
1193(b).  
 
After confirmation and 
substantial consummation, 
the debtor may modify the 
plan at any time within 3 
years, or up to 5 years as fixed 
by the court, but the modified 
plan must comply with § 
1121(b), and the court must 
find that circumstances 
warrant the modification. § 
1193(c). 
 
A consensually confirmed plan 
may only be modified by 
consent. § 1193(b). 

Debtor may modify the plan at 
any time before confirmation. 
§ 1223. 
 
Plans may be modified after 
confirmation but only before 
debtor has completed 
payments under such plan. 
Plans may be modified by the 
debtor, trustee, or holder of 
an allowed unsecured claim.        
§ 1229. 
 
Plans may be modified only 
to: 1) increase/decrease 
payments; 2) extend/reduce 
the time for payments; 3) alter 
the amount of distribution; or 
4) provide payment on a  
§ 1232(a) claim. § 1229. 
 
Plan may NOT be modified by 
anyone except the debtor in 
the last year of the plan to 
require payments leaving the 
debtor with insufficient funds 
to operate the farm.                 
§ 1229(d)(3). 
 

Debtor may modify the plan at 
any time before confirmation. 
§ 1323. 
 
Plans may be modified after 
confirmation but only before 
debtor has completed 
payments under such plan. 
Plans may be modified by the 
debtor, trustee, or holder of 
an allowed unsecured claim.        
§ 1329. 
 
Plans may be modified only 
to: 1) increase/decrease 
payments; 2) extend/reduce 
the time for payments; 3) alter 
the amount of distribution; or 
4) reduce amounts paid under 
plan by the actual amount 
expended by debtor to 
purchase healthcare. § 1329. 
 
The CARES Act allows a debtor 
to modify a plan confirmed 
prior to 3/27/2020 and extend 
payments up to seven years 
from the time of the first 
payment if a debtor is 
experiencing or has 
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experienced a material 
financial hardship directly or 
indirectly related to COVID-19. 
§ 1329(d)(1); § 1113, CARES 
Act. This provision sunsets 
3/28/2021. § 1113, CARES Act. 
 

Conversion A ch. 7 debtor may convert to ch. 11 
if the case has not been converted 
under §§ 1112, 1208, or 1307.            
§ 706(a). A party cannot waive the 
right to convert. Id. 
 
A ch. 11 debtor may convert a case to 
ch. 7 unless: 1) the debtor is not a 
DIP; 2) the case was commenced as 
an involuntary case; or 3) the case 
was converted to a ch. 11 case other 
than on the debtor’s request.  
§ 1112(a). 
 
The court may only convert to ch. 7 
on the request of a party in interest, 
after notice and a hearing, and for 
cause. The court will convert or 
dismiss, whichever is in the best 
interest of creditors. § 1112(b). 
 
The court may not convert to ch. 7 if 
the debtor is a farmer or a 
corporation that is not a moneyed, 
business or commercial operation 
unless the debtor requests the 
conversion.  
§ 1112(c). 
 
A ch. 11 case may be converted to ch. 
12 or ch. 13 only if: 1) the debtor 

No separate rule. A ch. 7 debtor may convert to 
ch. 12 if the case has not been 
converted under §§ 1112, 
1208, or 1307. § 706(a). A 
party cannot waive the right 
to convert. Id. 
 
A ch. 12 debtor may convert a 
case to ch. 7 any time.  
§ 1208(a). 
 
The court may only convert to 
ch. 7 on the request of a party 
in interest, after notice and a 
hearing, upon a showing the 
debtor committed fraud.          
§ 1208(d). 
 
 
The applicable law and 
debtor’s eligibility for ch. 12 
on the petition date, not the 
conversion date, governs 
conversion to ch. 12. See In re 
Campbell, 313 B.R. 871 (B.A.P. 
10th Cir. 2004), and see In Re 
Ridgely, 93 B.R. 683 (Bankr. 
E.D. Mo. 1988); but cf. In re 
Feely, 93 B.R. 744 (Bankr. S.D. 
Ala. 1988) (determining 
eligibility for conversion to ch. 

A ch. 7 debtor may convert to 
ch. 13 if the case has not been 
converted under §§ 1112, 
1208, or 1307. § 706(a). A 
party cannot waive the right 
to convert. Id. 
 
A ch. 13 debtor may convert a 
case to ch. 7 at any time.         
§ 1307(a). 
 
The court may only convert to 
ch. 7 on the request of a party 
in interest, after notice and a 
hearing, and for cause. The 
court will convert or dismiss, 
whichever is in the best 
interest of creditors. § 
1307(c). 
 
At any time before 
confirmation, the court may 
convert a case to ch. 11 or ch. 
12, on the request of a party 
in interest or the U.S. Trustee.  
§ 1307(d). 
 
The court may not convert a 
ch. 13 case to ch. 7, 11 or 12 if 
the debtor is a family farmer 
unless the debtor requests the 
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requests it; 2) the debtor has not 
been discharged under § 1141(d); 
and 3) conversion is equitable. § 
1112(d). 

12 based on the motion date, 
not the petition date). 
 
There is no specific provision 
permitting or prohibiting the 
conversion of a ch. 12 case to 
ch. 11 or ch. 13. 
 

conversion. § 1307(f). 

Debtor Discharge  A confirmed plan binds: 1) the 
debtor; 2) any entity acquiring 
property under the plan; and 3) any 
creditors, among others, whether or 
not the entities have accepted the 
plan. § 1141(a). 
 
For a non-individual ch. 11 debtor, 
discharge occurs at confirmation, 
except as otherwise provided in the 
plan or confirmation order. This 
discharges the debtor from any debt 
that arose prior to the date of 
confirmation and eliminates all 
equity interests in the debtor that are 
provided for in the plan. Debts set 
forth in § 1141(d)(6) are not 
discharged (certain debts owed to 
government units). 
 
For an individual ch. 11 debtor, 
unless ordered otherwise, 
confirmation does not discharge any 
debt provided for in the plan until the 
court grants a discharge upon 
completion of all payments under the 
plan. An individual debtor is not 
discharged from any debt excepted 
under § 523. 
 

If a plan is consensually 
confirmed, then the general 
discharge provisions under 
§1141(d)(1) – (4) shall apply. 
Thus, in a non-liquidating 
subchapter V case, discharge 
will occur on confirmation.  
 
If a plan is non-consensually 
confirmed, then the timing 
provision for discharge under 
§ 1141(d) shall not apply. 
Rather, discharge will be 
entered after completion of all 
payments due within the first 
3 years of the plan, or such 
longer period not to exceed 5 
years as the court may fix.      § 
1192.  
 
Because § 1141(d)(5) does not 
apply to a case under 
subchapter V, there is no 
provision for a hardship 
discharge in an individual 
case.  

Two types of discharge 
available: 1) debtor completes 
all plan payments, other than 
payments to long-term 
secured creditors; and 2) 
debtor qualifies for a 
“hardship discharge” whether 
or not debtor has completed 
all payments. § 1228. 
 
To receive a hardship 
discharge, the debtor’s failure 
to complete plan payments 
must be due to circumstances 
beyond the debtor’s control, 
creditors must have received 
at least as much under the 
plan as they would in a ch. 7 
liquidation, and modification 
of the plan under § 1229 is not 
practicable. § 1228(b). 
 
Ch. 12 allows discharge of 
taxes arising from the sale of 
farming assets. § 1232. 

Two types of discharge 
available: 1) full compliance 
discharge; and 2) hardship 
discharge. § 1328. 
 
To receive a hardship 
discharge, the debtor’s failure 
to complete plan payments 
must be due to circumstances 
beyond the debtor’s control, 
creditors must have received 
at least as much under the 
plan as they would in a ch. 7 
liquidation, and modification 
of the plan under § 1329 is not 
practicable. § 1328(b). 
 
With some exceptions, the 
“full compliance” discharge 
under § 1328(a) discharges a 
wider swath of debts than its 
sister chapters. For example: 
1) some willful and malicious 
torts; 2) fines and penalties; 3) 
marital property settlement 
debts; 4) debts that were 
denied discharge in an earlier 
bankruptcy. 
 
Debts excepted from 
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Section 1141(d)(3) applies to non-
individual and individual debtors, 
barring a discharge if the plan 
liquidates all of debtor’s assets, the 
debtor suspends business, and the 
debtor would be denied a discharge 
under § 727(a).  
 
A claim is discharged regardless of 
whether the creditor filed a proof of 
claim. § 1141(d)(1)(A). But the plan 
may supersede § 1141(d) and pay 
creditors that have not filed a proof 
of claim. § 1141(d)(1). 
 
An individual debtor who has not 
completed payments under the plan 
may receive a hardship discharge if 
the requirements of § 1141(5)(B) are 
met. 

discharge include: debts 
provided for under § 
1322(b)(5); tax claims under § 
507(a)(8)(C); tax claims under 
§ 523(a)(1)(B); debts incurred 
under false pretenses or 
misrepresentation; 
unscheduled debts; debts for 
fraud or defalcation while in a 
fiduciary capacity, 
embezzlement, or larceny; 
domestic support obligations; 
student loans unless undue 
hardship; or debts incurred by 
debtor’s operation of a motor 
vehicle while under the 
influence. § 1328. 

596 of 1123



 

 

Key Events in the Timeline of Subchapter V Cases1 

Benjamin A. Kahn2 
Samantha M. Ruben3 

 

• Election to Have Subchapter V Apply 

o Petition date. In a voluntary case, the debtor must indicate on its petition whether it is 
a small business debtor, and if so, whether it elects to have subchapter V apply.  Rule 
1020(a).4   

o 14 days after the order for relief in an involuntary case.  Within 14 days after entry of 
the order for relief in an involuntary case, the debtor shall file a statement indicating 
whether it is a small business debtor or a debtor as defined under § 1182(1), and if so, 
whether it elects to have subchapter V apply.  Interim Rule 1020(a).5 

  

1 A chart containing more detailed subchapter V deadlines follows. 

2 United States Bankruptcy Judge, Middle District of North Carolina. No copyright is claimed in these materials by 
the authors, who give permission to reproduce in whole or in part. 

3 Law Clerk to Judge Benjamin A. Kahn.  B.A., University of Miami, Departmental Honors in International Studies;  
J.D., Chicago-Kent College of Law, magna cum laude, Order of the Coif. 

4 All references to rules herein are to the Federal Rules of Bankruptcy Procedure, unless otherwise indicated.  On 
December 5, 2019, Advisory Committee on Bankruptcy Rules of the United States Judicial Conference (“Rules 
Committee”) distributed Interim Amendments to the Rules of Federal Bankruptcy Procedure interim rules applicable 
for subchapter V for adoption locally to facilitate uniform implementation of the changes mandated by the Small 
Business Reorganization Act of 2019 (“SBRA”).  Rule-based deadlines and citations to specific rules set forth herein 
presume adoption of the interim rules, and therefore are consistent with the provisions therein.   

5 There is no deadline in the rules for a debtor to amend its statement or election, and Rule 1009 permits a debtor to 
amend any statement as a matter of course at any time before the case is closed.  Nevertheless, § 1188 of subchapter 
V requires the court to hold a status conference no later than 60 days after the order for relief, and requires the debtor 
to serve and file a report detailing efforts to attain a consensual plan no later than 14 days prior to the status conference. 
The court may extend the period of time for holding the status conference only "if the need for an extension is 
attributable to circumstances for which the debtor should not justly be held accountable.” Similarly, § 1189(b) requires 
a debtor under subchapter V to file a plan no later than 90 days after the order for relief, and permits the court to extend 
this period only "if the need for the extension is attributable to circumstances for which the debtor should not justly 
be held accountable.” If the debtor does not elect subchapter V, but seeks to amend its statement to elect subchapter 
V more than 30 days after the order for relief, the court and the debtor will not be able to comply with the time 
requirements under §§ 1188 and 1189, unless the court extends these periods, and the court only may do so if the need 
to do so is attributable to circumstances for which the debtor should not justly be held accountable.   
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• Status Conference 

o Not later than 60 days after the order for relief the court shall hold a status conference 
“to further the expeditious and economical resolution of a case under this subchapter.”  
11 U.S.C. § 1188(a). 

o 14 days BEFORE the status conference under 11 U.S.C. § 1188(a), the debtor shall file 
and serve on all parties in interest “a report that details the efforts the debtor has 
undertaken and will undertake to attain a consensual plan of reorganization.”  11 U.S.C. 
§ 1188(c). 

• Filing Plan of Reorganization 

o Not later than 90 days after the order for relief, the debtor shall file a plan.  The court 
may extend this period if the need for an extension “is attributable to circumstances for 
which the debtor should not justly be held accountable.”  11 U.S.C. § 1189(b). 

• Confirmation Hearing6 

o 28 days’ notice must be given for the deadline to accept or reject and file objections to 
a proposed plan, and for the hearing to consider confirmation of the proposed plan.7  
Rule 2002(b).  The court fixes the date for the confirmation hearing.  Rule 3017.2(c). 

• Appointment and Termination of Service of Trustee 

o The United States Trustee shall appoint a standing trustee for subchapter V cases, 
appoint one disinterested person to serve as trustee, or may serve as trustee.  11 U.S.C. 
§ 1183(a). 

o If the plan is consensually confirmed under 11 U.S.C. § 1191(a), the service of the 
trustee is terminated when the plan is substantially consummated.  However, the United 

6 No disclosure statement will be required unless otherwise ordered by the court.  11 U.S.C. § 1181(b) (providing that 
§ 1125 does not apply in subchapter V cases unless the court orders otherwise for cause).  Section 1190 contemplates 
that a plan shall include a brief history of the business operations of the debtor, a liquidation analysis, and feasibility 
projections.  If the court orders that § 1125 applies, then § 1125(f), which permits conditional approval of the 
disclosure statement similarly will apply to the case.  11 U.S.C. § 1187(c).  In the proposed rules, Rule 3016 has been 
revised to provide that, if a disclosure statement is required under § 1125, the debtor must file with the plan or within 
a time fixed by the court either the disclosure statement or evidence of pre-petition acceptance in compliance with § 
1126.  The rule further provides an exception to this requirement if the plan is intended to provide adequate information 
under § 1125(f)(1).  If so, the plan must so designate and the Rule 3017.1, which governs the procedure for conditional 
approval of the disclosure statement shall apply.  Rule 3017.1 similarly has been made applicable to cases under 
subchapter V in which the court has ordered that § 1125 applies.   

7 Section 1129(e), which requires that the court confirm a plan in a small business case within 45 days after the plan 
is filed, does not apply to cases under subchapter V.  See 11 U.S.C. § 1181(a); see also 11 U.S.C. 101(51C) (excluding 
any case in which a debtor elects to have subchapter V apply from the definition of “small business case”). 
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States Trustee may reappoint the trustee for modification of the plan or if the debtor is 
removed from possession.  11 U.S.C. § 1183(c)(1). 

o If the plan is non-consensually confirmed, the trustee will make all payments under the 
plan, unless the plan or the order confirming the plan provides otherwise.  11 U.S.C. § 
1194(b). 

• Discharge 

o Consensually Confirmed Plans Under 11 U.S.C. § 1191(a).  If a plan is consensually 
confirmed under 11 U.S.C. § 1191(a), then the general discharge provisions under 11 
U.S.C. § 1141(d)(1)-(4) shall apply.  See 11 U.S.C. § 1181(a), (c).  Therefore, in a non-
liquidating subchapter V case, discharge will occur on confirmation of a consensual 
plan.  See 11 U.S.C. § 1141(d)(1).8   

o Non-consensually Confirmed Plans Under 11 U.S.C. § 1191(b).  If a plan is confirmed 
under 11 U.S.C. § 1191(b), then the timing provisions for entry of discharge under 11 
U.S.C. § 1141(d) shall not apply.  See 11 U.S.C. § 1181(c).  In such a case, discharge 
will be entered after completion of all payments due “within the first 3 years of the 
plan, or such longer period not to exceed 5 years as the court may fix . . . .”  11 U.S.C. 
§ 1192.9 

• Modification of a Plan 

o The debtor may modify a plan at any time prior to confirmation.  11 U.S.C. § 1193(a). 

o After confirmation, the debtor may modify a plan consensually confirmed under § 
1191(a) prior to substantial consummation of the plan.  11 U.S.C. § 1193(b).10   

o After confirmation, the debtor may modify a plan confirmed under § 1191(b) at any 
time within 3 years, or such longer period not to exceed 5 years, as fixed by the court.  
11 U.S.C. § 1193(c). 

• Plan Term 

o Several sections of subchapter V affect plan timeframes.  Section 1191(c) provides that, 
in order for a plan to be fair and equitable for purposes of non-consensual confirmation 
under § 1191(b), the debtor must contribute its projected disposable income (or the 
value thereof) to be received in the 3-year period, or such longer period not to exceed 
5 years as the court may fix.  In addition, the discharge generally will be entered in a 

8 Section 1141(d)(5), which delays discharge until the completion of payments under a plan in an individual case 
unless otherwise ordered by the court, does not apply in subchapter V cases.  11 U.S.C. 1181(a). 

9 Because § 1141(d)(5) does not apply to a case under subchapter V, there is no provision for a hardship discharge in 
an individual case. 

10 A consensually confirmed plan only may be modified by consent.  11 U.S.C. § 1193(b). 
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non-consensual plan after the same time period; however, section 1192 excepts from 
the discharge any debt on which the last payment is due after such period.  See 11 
U.S.C. § 1192.  Nevertheless, unlike in a case under chapter 13, there is no express 
prohibition against a plan providing for payments beyond this period.  See 11 U.S.C. 
1322(d). 

• Timing of Payments 

o The court may authorize the trustee to make payments to the holder of a secured claim 
prior to confirmation for purposes of providing adequate protection.  11 U.S.C. § 
1194(c).   
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Subchapter V Deadlines11 
 

DEADLINES IN CONNECTION WITH COMMENCEMENT OF THE CASE 
Entity Deadline Act to Be Performed Code or Rule12 
Voluntary 
debtor 

Petition Date State whether the debtor is a 
small business debtor or a 
debtor as defined under § 
1182(1) and, if so, whether the 
debtor elects to have 
subchapter V apply 

Interim Federal Rule of 
Bankruptcy Procedure 
1020(a) 

Subchapter V 
DIP, or 
Trustee if 
debtor 
removed from 
possession 

As soon as possible 
after the 
commencement of the 
case 

Give notice of the case to 
every entity known to be 
holding money or property 
subject to withdrawal or order 
of the debtor 

Federal Rule of Bankruptcy 
Procedure (“Rule”) 
2015(a)(4) 

Subchapter V 
debtor 

Upon electing to 
proceed under 
subchapter V  

Append to its petition its most 
recent balance sheet, 
statement of operations, cash-
flow statement, and federal 
income tax return; or a 
statement made under penalty 
of perjury that no balance 
sheet, statement of operations, 
or cash-flow statement has 
been prepared and no federal 
tax return has been filed 

11 U.S.C.A § 1187(a); 11 
U.S.C. § 1116(1)(A), (B)13 

Involuntary 
debtor 

14 days after the entry 
of the order for relief 

File a statement indicating 
whether the debtor is a small 
business debtor and, if so, 

Rule 1020(a) 

11 On December 5, 2019, Advisory Committee on Bankruptcy Rules of the United States Judicial Conference (“Rules 
Committee”) distributed Interim Amendments to the Rules of Federal Bankruptcy Procedure interim rules applicable 
for subchapter V for adoption locally to facilitate uniform implementation of the changes mandated by the Small 
Business Reorganization Act of 2019 (“SBRA”).  Rule-based deadlines and citations to specific rules set forth herein 
presume adoption of the interim rules, and therefore are consistent with the provisions therein.  Deadlines and notations 
set forth herein that existed under the Federal Rules of Bankruptcy Procedure prior to enactment of subchapter V and 
that have not been modified by the proposed interim rules have been excerpted from COLLIER PAMPHLET 
EDITION 2018 Supplement, Time Periods Prescribed by the Bankruptcy Rules (Richard Levin & Henry Sommer 
eds., Matthew Bender) (the “Collier Supplement”).   

12 With respect to deadlines under title 11, only those time periods and deadlines arising under subchapter V of title 
11 are included herein. Time periods relating to adversary proceedings, appeals, and claims are not included.  For 
comprehensive deadlines generally applicable to all cases, including subchapter V, see the Collier Supplement. 

13 Section 1181(a) provides that 1116 is inapplicable to cases under subchapter V.  These sections apply by specific 
reference under § 1187(a). 
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whether the debtor elects to 
have subchapter V apply 

Chapter 11 
parties in 
interest 

30 days after the 
conclusion of the 
meeting of creditors or 
30 days after any 
amendment to the 
debtor’s statement 
under Rule 1020(a), 
whichever is later 

File objection to the chapter 
11 debtor’s designation as a 
small business debtor  

Rule 1020(b)14 

Involuntary  
debtor 

7 days after entry of the 
order for relief 

File a list containing the name 
and address of each entity 
included or to be included on 
Schedules D, E/F, G, and H 

Rule 1007(a)(2) 

Chapter 11 
debtor 

14 days after entry of 
the order for relief 

File a list of the debtor’s 
equity security holders, with 
the number and kind of 
interests, and the last known 
address or place of business of 
each holder 

Rule 1007(a)(3) 

Voluntary 
debtor 

14 days after filing 
petition 

File the schedules, statements 
and other documents required 
by 1007(b)(1) 

Rule 1007(c) 

Individual 
chapter 11 
debtor 

14 days after filing the 
petition 

File a statement of current 
monthly income 

Rule 1007(c) 

Voluntary 
individual 
debtor 

14 days after entry of 
the order for relief 

File a certificate of credit 
counseling if debtor filed a 
statement that debtor received 
counseling but did not have 
the certificate on the filing 
date 

Rule 1007(c) 

Petitioning 
creditor(s) in 
an 
involuntary 
case 

7 days after issuance of 
the summons 

Serve the summons and a 
copy of the petition on the 
debtor 

Rule 1010(a); Rule 7004(e) 

Involuntary 
debtor 

14 days after entry of 
the order for relief 

File the schedules, statements, 
and other documents required 
by Rule 1007(b)(1) 

1007(c) 

Involuntary 
chapter 11 
reorganization 
on debtor 

2 days after entry of the 
order for relief 

File a list of creditors holding 
the 20 largest unsecured 
claims 

Rule 1007(d) 

14 Any objection is governed by Rule 9014.  See F.R.B.P 1020(c). 

602 of 1123



Involuntary 
debtor 

21 days after service of 
the summons, unless 
made by publication on 
a party not residing or 
found within the state 
in which the court sits 

File and serve defenses and 
objections to an involuntary 
petition  

Rule 1011(b) 

U.S. Trustee 
in a chapter 
11 health care 
business case 

21 days after the 
commencement of the 
case 

File motion to appoint a 
patient care ombudsman 

Rule 2007.2(a) 

Debtor’s 
attorney 

14 days after the order 
for relief 

File statement whether the 
attorney has shared or agreed 
to share the compensation 
with any other entity  

Rule 2016(b) 

The court 60 days after entry of 
the order for relief  

Hold a status conference to 
further the expeditious and 
economical resolution of a 
case under subchapter V15 

11 U.S.C. § 1188(a) 

Subchapter V 
debtor 

14 days before the date 
of the § 1888(a) status 
conference  

Debtor file and serve on the 
trustee and all parties in 
interest a report that details the 
efforts debtor has undertaken 
and will undertake to attain a 
consensual plan of 
reorganization 

11 U.S.C. § 1188(c) 

  
 

TIME PERIODS RELATED TO PLANS 
 

Entity Deadline Act to Be Performed Code or Rule 
Subchapter V 
debtor 

90 days after the order 
for relief  

File a chapter 11 plan16 11 U.S.C. § 1189 

Chapter 11 
plan 
proponent 

With the plan or 
within a time fixed by 
the court 

File a disclosure statement or 
evidence of prepetition 
acceptance of a plan if the court 
has ordered that 11 U.S.C. 1125 
will apply17 

Rule 3016(b) 

15 Under §1188(b), the court may extend the time for holding a status conference if the need for an extension is 
attributable to circumstances for which the debtor should not justly be held accountable.  

16 The court may extend the 90-day period if the need for extension is attributable to circumstances for which the 
debtor should not justly be held accountable. 

17 No disclosure statement will be required unless otherwise ordered by the court.  11 U.S.C. § 1181(b) (providing that 
§ 1125 does not apply in subchapter V cases unless the court orders otherwise for cause).  Section 1190 contemplates 
that a plan shall include a brief history of the business operations of the debtor, a liquidation analysis, and feasibility 
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Class 
Including 
Secured 
Creditor 

Date fixed by the 
court 

Make the election under § 
1111(b) 

Rule 3014 

Clerk, or 
some other 
person as the 
court may 
direct 

28 days Provide notice by mail of time 
fixed for filing objections and 
the hearing to consider approval 
of a disclosure statement, if 
applicable.  See note 17, infra. 

Rule 2002(b) 

Clerk, or 
some other 
person as the 
court may 
direct 

28 days Provide notice of hearing on 
disclosure statement and 
objections in a chapter 11 case, 
if applicable.  See note 17, infra. 

Rule 3017(a) 

Clerk, or 
some other 
person as the 
court may 
direct 

28 days Provide notice by mail of time 
for filing objections and the 
hearing to consider confirmation 
of a chapter 11 plan 

Rule 2002(b) 

Clerk, or 
some other 
person as the 
court may 
direct 

28 days Provide notice of time for filing 
objections to an injunction 
provided in a chapter 11 plan 

Rule 3017(f)(1) 

The court No deadline Fix a date for the hearing on 
confirmation. 

Rule 3017.2(c) 

Holders of 
claims or 
interests 

Time fixed by the 
court 

Accept or reject the plan Rule 3017.2(a) 

Equity 
security 
holder 

Time fixed by the 
court 

Record date for eligibility to 
accept or reject the plan 

Rule 3017.2(b) 

  

projections.  If the court orders that § 1125 applies, then § 1125(f), which permits conditional approval of the 
disclosure statement similarly will apply to the case.  11 U.S.C. § 1187(c).  In the proposed rules, Rule 3016 has been 
revised to provide that, if a disclosure statement is required under § 1125, the debtor must file with the plan or within 
a time fixed by the court either the disclosure statement or evidence of pre-petition acceptance in compliance with § 
1126.  The rule further provides an exception to this requirement if the plan is intended to provide adequate information 
under § 1125(f)(1).  If so, the plan must so designate and the Rule 3017.1, which governs the procedure for conditional 
approval of the disclosure statement shall apply.  Rule 3017.1 similarly has been made applicable to cases under 
subchapter V in which the court has ordered that § 1125 applies.      
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Subchapter V 
debtor in 
possession, 
trustee, or 
clerk, as 
directed by 
the court 

Times fixed by the 
court 

Transmit the plan, provide 
notice of the time to accept or 
reject the plan, and provide 
notice of hearing on 
confirmation18 

Rule 3017.2(d) 

Chapter 11 
parties in 
interest 

14 days after entry of 
the order 

Stay of order confirming a 
chapter 11 plan 

Rule 3020(e) 

Subchapter V 
debtor 

Any time prior to 
confirmation 

Modify the plan. After the 
modification is filed with the 
court, the plan as modified 
becomes the plan. 

11 U.S.C. § 1193(a) 

Subchapter V 
debtor 

Any time after 
confirmation of the 
plan and before 
substantial 
consummation of the 
plan 

May seek to modify a plan that 
was consensually confirmed 
under section 1191(a).  The 
plan, as modified under this 
subsection, becomes the plan 
only if the court confirms the 
plan as modified by consent 
under section 1191(a) of this 
title.19 

11 U.S.C. § 1193(b) 

Subchapter V 
debtor 

Any time within 3 
years, or such longer 
time not to exceed 5 
years, as fixed by the 
court 

May seek to modify the plan if 
the plan was confirmed under 
section 1191(b). 

11 U.S.C. § 1193(c) 

Clerk, or 
some other 
person as the 
court may 
direct 

21 days Provide notice by mail of time 
for filing objections to 
modification of an individual’s 
chapter 11 plan and of hearing 
on objections  

Rule 3019(b), (c) 

  

18 In traditional chapter 11 cases under chapter 11, Rule 3017(c) requires that, on or before approval of the disclosure 
statement, the court shall fix a time within which holders of claims and interests may accept or reject a plan and may 
fix the date for notice of the confirmation hearing.  Rule 3017(d) requires transmission of the plan and the notice of 
the times so fixed in traditional chapter 11 cases “in accordance with Rule 2002(b).”  Despite the lack of any similar 
reference to Rule 2002(b) in Rule 3017.2(d), nothing in the interim rule purports to affect the minimum 28 days’ 
notice required of the time fixed for acceptance or rejection of the plan and the hearing to consider confirmation under 
Rule 2002(b). 

19 Subchapter V does not provide for a contested modification of a consensually confirmed plan. 
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Any holder 
of a claim or 
interest that 
has accepted 
or rejected 
the plan 

Within a time fixed by 
the court 

Change the previous acceptance 
or rejection of the plan if the 
plan is later modified 

11 U.S.C. § 1193(d) 

The 
subchapter V 
trustee 

Until confirmation or 
denial of confirmation 
of a plan 

Retain payments and funds 
received pending confirmation 
or denial of confirmation of a 
plan.  If a plan is confirmed, the 
trustee shall distribute any such 
payment in accordance with the 
plan. If a plan is not confirmed, 
the trustee shall return any such 
payments to the debtor after 
deductions under 11 U.S.C. § 
1194(a)(1)-(3).  

11 U.S.C. § 1194(a) 

The court After notice and a 
hearing, and prior to 
confirmation of a plan 

May authorize the trustee to 
make payments to the holder of 
a secured claim to provide 
adequate protection of an 
interest in property 

11 U.S.C. § 1194(c) 

  
DEADLINES THROUGHOUT THE CASE 

 
Entity Deadline Act to Be Performed Code or Rule 
Subchapter V 
debtor 

Periodically throughout 
the case 

Comply with the requirements 
of 11 U.S.C. §§ 308 and 
1116(2), (3), (4), (5), (6), and 
(7) 

11 U.S.C. § 1187(b)20 

  

20 Section 1181(a) provides that § 1116 is inapplicable to cases under subchapter V.  These sections apply by specific 
reference under § 1187(b). 
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Subchapter V 
debtor 

14 days after the 
information comes to 
the debtor’s knowledge 

File supplemental schedule 
disclosing acquisition of 
property by bequest, devise, 
inheritance, property 
settlement agreement, or as a 
beneficiary of a life insurance 
policy or death benefit plan.21  

Rule 1007(h) 

Subchapter V 
debtor 

At any time before the 
case is closed 

File an amendment of any 
voluntary petition, list, 
schedule, or statement 

Rule 1009(a) 

Chapter 11 
DIP or 
trustee in 
case 
converted 
from chapter 
7 

14 days after 
conversion of the case 

File a schedule of unpaid debts 
incurred after the filing of the 
petition and before conversion 
of the case, including the name 
and address of each holder of a 
claim 

Rule 1019(5)(A)(i) 

Chapter 11 
DIP or 
trustee in 
case 
converted to 
chapter 7 

30 days after 
conversion of the case 

File and transmit to the U.S. 
Trustee a final report and 
account 

Rule 1019(5)(A)(ii) 

Clerk, or 
some other 
person as the 
court may 
direct 

21 days Provide notice by mail of 
meeting of creditors under § 
341 

Rule 2002(a)(1) 

Clerk, or 
some other 
person as the 
court may 
direct 

21 days Provide notice by mail of 
proposed use, sale, or lease of 
property of the estate other 
than in the ordinary course of 
business 

Rule 2002(a)(2) 

Clerk, or 
some other 
person as the 
court may 
direct 

21 days Provide notice by mail of 
hearing on approval of a 
compromise or controversy 
other than pursuant to Rule 
4001(d) 

Rule 2002(a)(3) 

Clerk, or 
some other 
person as the 
court may 
direct 

21 days Provide notice by mail of 
hearing on any entity’s request 
for compensation or 
reimbursement of expenses in 
excess of $1000 

Rule 2002(a)(6) 

21 The obligation to supplement continues post-confirmation for plans confirmed under 11 U.S.C. § 1191(b). 
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U.S. Trustee 
in a chapter 
11 
reorganizatio
n case 

Between 21 and 40 
days after the order for 
relief 

Call a meeting of creditors, 
except where a prepetition plan 
has been accepted 

Rule 2003(a) 

U.S. Trustee 2 years after the 
conclusion of the 
meeting of creditors 

Preserve recording of § 341 
meeting for public access 

Rule 2003(c) 

Subchapter V 
debtor 

14 days after the plan is 
substantially 
consummated 

File notice of substantial 
consummation with the court 
and serve on the trustee, the 
U.S. Trustee, and all parties in 
interest 

11 U.S.C. § 1183(c)(2) 

Subchapter V 
trustee 

Periodically  File reports and summaries of 
the operation of the debtor’s 
business, including a statement 
of receipts and disbursements, 
if the debtor ceases to be a DIP 

11 U.S.C. § 1183(b)(5); 11 
U.S.C. §§ 1106(a)(1), (2), 
(6); 11 U.S.C. § 704(a)(8) 

The court On request and after 
notice and a hearing 

Order that the debtor not be a 
DIP for cause, including fraud, 
dishonesty, incompetence, or 
gross mismanagement of the 
affairs of the debtor, either 
before or after the date of 
commencement of the case, or 
for failure to perform the 
obligations of the debtor under 
a plan confirmed under this 
subchapter 

11 U.S.C. § 1185(a) 

The court On request and after 
notice and a hearing 

Reinstate the DIP.  11 U.S.C. § 1185(b) 

Subchapter V 
debtor 

Periodically File periodic financial and 
other reports as required by 11 
U.S.C. § 308(b) 
 

11 U.S.C. § 1187(b); 11 
U.S.C. § 308(b) 

Subchapter V 
debtor 

25 days before the date 
of the hearing on 
confirmation of the 
plan 

Mail a conditionally approved 
disclosure statement if the 
court directs application of 11 
U.S.C. § 1125 

11 U.S.C. § 1187(c); 11 
U.S.C. § 1125(f) 

Subchapter V 
DIP, or 
trustee if 
debtor 
removed 
from 
possession 

Periodically Keep records of receipts and 
dispositions of money, file 
reports required by 11 U.S.C. § 
704(a)(8) 

Rule 2015(b) 
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Subchapter V 
DIP, or 
trustee if 
debtor 
removed 
from 
possession 

Within the time fixed 
by the court, if so 
directed 

File and transmit to the United 
States trustee a complete 
inventory of the property of the 
debtor 

Rule 2015(b) 

Subchapter V  
debtor 

No later than 21 days 
after the last day of 
each calendar month 

File monthly reports as 
contemplated by 11 U.S.C. § 
308 

Rule 2015(b)22 

Chapter 11 
trustee or 
DIP 

7 days before the first 
date set for the § 341 
meeting of creditors 

File first periodic report of the 
value, operations, and 
profitability of each entity that 
is not a publicly traded 
corporation or chapter 11 
debtor and in which the estate 
holds a substantial or 
controlling interest 

Rule 2015.3(b) 

Chapter 11  
trustee or 
DIP 

No less frequently than 
every six months 
thereafter, until the 
effective date of a plan 
or the case is dismissed 
or converted 

File subsequent periodic 
reports of the value, 
operations, and profitability of 
each entity that is not a 
publicly traded corporation or 
a chapter 11 debtor in which 
the estate holds a substantial or 
controlling interest 

Rule 2015.3(b) 

Chapter 11 
trustee or 
DIP  

14 days before filing 
the first periodic 
financial report 
required by this rule 

Send notice to each entity in 
which the estate has a 
substantial or controlling 
interest, and to all holders of 
an interest in that entity, that it 
expects to file and serve 
financial information relating 
to that entity  

Rule 2015.3(e) 

 
  

22 The proposed interim rule contemplates that the debtor shall be required to file monthly reports under § 308 and 
Rule 2015(a)(6) even if removed from possession. 
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TIME PERIODS IN CONNECTION WITH DISMISSAL OR DISCHARGE 
Entity Deadline Act to Be Performed Rule 
Clerk of 
court, or 
some other 
person as the 
court may 
direct 

21 days Provide notice by mail of time 
for hearing on the dismissal or 
conversion of a chapter 7, 11, 
or 12 case, unless the hearing 
is under § 707(a)(3) or (b) or is 
on dismissal of the case for 
failure to pay the filing fee 

Rule 2002(a)(4) 

The court As soon as practicable 
after completion by the 
debtor of all payments 
due within the first 
three years of the plan, 
or such longer period 
not to exceed five years 
as the court may fix 

Grant the debtor a discharge23 11 U.S.C. § 1192 

Chapter 11 
party in 
interest 

No later than the first 
date set for the hearing 
on confirmation 

File complaint objecting to 
discharge24 

Rule 4004(a) 

Creditor Any time File complaint under § 
523(a)(2), (4), or (6) 

Rule 4007(b) 

Creditor in a 
chapter 11 
case 

No later than 60 days 
after the first date set 
for the § 341 meeting 
of creditors, with 30 
days’ notice 

File complaint under § 
523(a)(2) or (4) 

Rule 4007(c) 

23 Such discharge pertains to debts as provided under the plan except any debt (1) on which the last payment is due 
after the first 3 years of the plan, or such other time not to exceed 5 years fixed by the court; or (2) of the kind specified 
in section 523(a).  

24 A complaint seeking revocation of a chapter 11 discharge as procured by fraud may be filed any time before 180 
days after the date of the entry of the order of confirmation. 11 U.S.C. § 1144.  
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APPENDIX E 
 

Comparison of Subchapter V With 
Chapter 13 and Chapter 11 

 
This paper is based on materials originally prepared for a program titled 
Eeny, Meeny, Miny, Moe presented on March 25, 2022, at the 48th Annual 
Southeastern Bankruptcy Law Institute in Atlanta, Georgia. 
 

Program Panelists 
 

Hon. Paul W. Bonapfel 
U.S. Bankruptcy Court, N.D. Georgia 

Atlanta, Georgia 
 

Richardo I. Kilpatrick 
Kilpatrick & Associates, P.C.  

Auburn Hills, Michigan 
 
 

Amanda M. Stofan  
Farinash & Stofan  

Chattanooga, Tennessee 
 

I. Introduction 
 

A debtor who is eligible to be a debtor under Subchapter V of Chapter 11 has the option 

of seeking relief under other provisions of the Bankruptcy Code. Subchapter V applies only if 

the debtor elects it.  

All debtors eligible for Subchapter V may be a Chapter 7 debtor, and debtors who 

qualify as family farmers or fishers may file a Chapter 12 case. These materials consider the 

Chapter 11 and 13 alternatives. 

Which options are available depends on whether the debtor is an individual and the 

amount of debt. 
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Chapter 13 is available only for an individual with regular income whose noncontingent, 

liquidated debts do not exceed specified debt limits. The debt limits under § 109(e) effective as 

of April 1, 2022, as adjusted under § 104 under § 109(e), were $ 465,275 for unsecured debts 

and $ 1,395,875 for secured debts. 

Effective June 21, 2022, the debt limit in a chapter 13 case is temporarily increased to 

$ 2,750,000 for both secured and unsecured debts under the Bankruptcy Threshold Adjustment 

and Technical Corrections Act (“BTATCA”).1  On June 21, 2024, the debt limits return to 

$ 465,275 for unsecured debts and $ 1,395,875 for secured debts. 

Individuals and entities may file a Chapter 11 case. Absent a Sub V election, the type of 

chapter 11 case will depend on the amount of the debtor’s noncontingent, liquidated debts. 

If the debt is less than $ 3,024,725, adjusted as of April 1, 2022 under § 104, the debtor is 

a “small business debtor” under § 101(51D),2 and the debtor is in a “small business case.” 

§ 101(51C).  

The Bankruptcy Code has provisions that apply specifically in a small business case. A 

debtor does not elect to be in a small business case; the provisions for small business cases apply 

if the debtor is a small business debtor and does not elect Subchapter V.  If the debt exceeds the 

small business limit, the debtor is in a traditional chapter 11 case. 

1 Bankruptcy Threshold Adjustments and Technical Corrections Act § 2(a), Pub. L. No. 117-151, 
136 Stat. 1298 (June 21, 2022) (hereinafter “BTATCA”).  The increased debt limits apply 
retroactively in any bankruptcy case commenced on or after March 27, 2020 that is pending on 
the date of BTATCA’s enactment.  Id. § 2(h)(2(A). 
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II. Subchapter V vs. Chapter 13 
 
 

Chapter 13 is an option only if the debtor is (1) an individual with (2) regular income (3) 

whose debts are within the debt limits discussed above. § 109(e).  Key differences between 

relief under Chapter 13 as compared to Subchapter V include the following. 

Noneligible spouse cannot be a debtor in a joint Sub V case 
 

The spouse of a debtor eligible for Chapter 13 is eligible to be a debtor in a jointly filed 

Chapter 13 case, even if the spouse does not have regular income.2 Subchapter V does not have 

a provision that permits a noneligible spouse to file jointly with an eligible debtor. Although an 

affiliate of a Subchapter V debtor is eligible to be a Sub V debtor, a spouse is not an affiliate.3 

Attorney’s and trustee’s fees may be lower in a Chapter 13 case 
 

In general, a Chapter 13 case is likely to be simpler and cheaper than a Sub V case. The 

debtor files a plan in the form the court requires and creditors do not vote. The case moves 

promptly to confirmation. The Chapter 13 process may thus require less time for the debtor’s 

attorney, resulting in a lower attorney’s fee. 

The Chapter 13 trustee receives a commission based on disbursements under the plan. In 

a Sub V case, the Sub V trustee receives compensation based on services rendered. Depending 

on how much money will be disbursed to creditors and the percentage commission the Chapter 

13 trustee charges, the Chapter 13 trustee’s fees may be lower. 
 

This may not make any difference to the debtor unless the debtor is in a position that 

payment of claims in full is necessary. If not, the amount of the trustee’s fee in either case will 

2 See § 1322(b)(5).  See W. Homer Drake, Jr., Paul W. Bonapfel, and Adam M. Goodman, 
CHAPTER 13 PRACTICE AND PROCEDURE § 12:7. 
3 In re Johnson, 2021 WL 825156 (Bankr. N.D. Tex. 2021). 
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be paid before claims of creditors from the plan payments the debtor makes. The amount of the 

fees will reduce what creditors receive but will not affect how much the debtor pays.  

Subchapter V provides more flexibility for modification of secured claims 

Subchapter V differs from Chapter 13 in its provisions for the treatment of certain 

secured claims. 

Chapter 13 has provisions that prevent the “strip-down” of a residential mortgage4 and 

that require certain secured claims to be paid in full, regardless of the value of the collateral. For 

example, a Chapter 13 debtor cannot “strip down” a claim secured by a purchase-money security 

interest in a vehicle purchased within 910 days of the filing of the petition under the so-called 

“hanging paragraph” to § 1325(a)(5), which prohibits bifurcation under § 506(a) of such 

claims.5 

In a Subchapter V case, § 1190(3) permits modification of a residential mortgage if the 

two circumstances specified in subparagraphs (A) and (B) exist. The requirement of 

subparagraph (A) is that the new value received in connection with the granting of the security 

interest was “not used primarily to acquire the real property.” Subparagraph (B) requires that the 

new value have been “used primarily in connection with the small business of the debtor.”  

For example, assume that the debtor’s principal residence is worth $ 300,000 and is 

encumbered by a first mortgage in the amount of $ 270,000 and a second mortgage that secures 

a debt of $ 100,000 that the debtor incurred for use in the debtor’s business. A debtor cannot 

4 § 1322(b)(5).  See W. Homer Drake, Jr., Paul W. Bonapfel, and Adam M. Goodman, CHAPTER 
13 PRACTICE AND PROCEDURE § 5:26. 
5 See W. Homer Drake, Jr., Paul W. Bonapfel, and Adam M. Goodman, CHAPTER 13 PRACTICE 
AND PROCEDURE § 5:20. 
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reduce the secured portion of the business debt to $ 30,000 in a chapter 13 case but can do so in 

a Subchapter V case. 

Subchapter V does not contain a special provision like the “hanging paragraph” that 

prohibits bifurcation of certain secured claims. Thus, for example, if the debtor owns a motor 

vehicle subject to the “hanging paragraph” worth $ 15,000 encumbered by a $ 25,000 debt, the 

Subchapter V debtor may pay the value of the vehicle, with interest, and treat the $ 10,000 

deficiency as an unsecured claim. In a Chapter 13 case, the debtor must treat the entire claim as 

secured. 

On the other hand, the § 1111(b)(2) election is applicable in a Subchapter V case. It 

permits an undersecured creditor to elect to treat its claim as fully secured, unless the collateral is 

of “inconsequential value.”6  In this circumstance, if the debtor is retaining the property, 

cramdown requires that the creditor retain its lien7 and receive payments over time that (1) have 

a value that equals the value of the collateral and (2) total the amount of the entire claim.8 

6 SBRA Guide § VIII(E)(1). 
7 § 1129(b)(2)(A)(i)(I), applicable under § 1191(b)(1). 
8 § 1129(b)(2)(A)(i)(II), applicable under § 1191(b)(1). 
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In the mortgage example, assuming an interest rate of six percent, a monthly payment of 

$ 1,667 for five years,9 or $ 883 for ten years, 10 meets the payment requirement. Monthly 

payments are $ 555 over 15 years and $ 417 over 20.11 

In a Chapter 13 case, the plan generally must provide for a secured claim either by (1) 

curing prepetition arrearages during the term of the plan and providing for the continuation of 

regular postpetition payments, which may extend beyond the term of the plan under § 1322(b)(5) 

or (2) paying the amount of the allowed secured claim, with interest, over the term of the plan, 

which may not exceed five years,12 under § 1325(a)(5)(B).13  The second alternative requires that 

the monthly payments be in equal amounts. 

Subchapter V, however, does not have a restriction on the term of the plan or a 

requirement for equal monthly payments. 

9 The value of the collateral is $ 30,000.  The monthly payment to amortize that amount over 
five years with six percent interest is $ 580, a total of $ 34,800.  This satisfies the requirement 
that the creditor receive payments with a value equal to the value of the collateral. For the 
creditor to receive payments that total the amount of its claim, the creditor must receive another 
$ 65,200, which can be paid in monthly payments over five years of $ 1,067.  The total 
monthly payment is $ 1,667 ($ 580 + $1,067). 
10 The value of the collateral is $ 30,000.  The monthly payment to amortize that amount over ten 
years with six percent interest is $ 333, a total of $ 39,968.  This satisfies the requirement that the 
creditor receive payments with a value equal to the value of the collateral. For the creditor to 
receive payments that total the amount of its claim, the creditor must receive another $ 60,032, 
which can be paid in monthly payments over ten years of $ 500.  The total monthly payment is 
$ 833 ($ 333 + $ 500). 
11 SBRA Guide VIII(E)(1) contains a table that shows calculations for monthly payments for the 
terms stated in the text and for terms of 25 years ($ 333), and 30 years ($ 278).  Amortization of 
$ 30,000 with interest at six percent over 53 years requires monthly payments of $ 156.43, which 
results in payments that total $ 100,113. 
12 § 1322(d).  See W. Homer Drake, Jr., Paul W. Bonapfel, and Adam M. Goodman, CHAPTER 13 
PRACTICE AND PROCEDURE § 4:9 
13 See W. Homer Drake, Jr., Paul W. Bonapfel, and Adam M. Goodman CHAPTER 13 PRACTICE 
AND PROCEDURE § 5:10, 5:13. 
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The Subchapter V PDI test is more favorable to debtors 
 

Both Chapter 13 and Subchapter V have “projected disposable income” (“PDI”) tests, 

but they differ. 

In a Chapter 13 case, if a plan provides for less than full payment of unsecured claims, a 

debtor must pay “projected disposable income” to unsecured creditors if the trustee or a creditor 

objects to confirmation. § 1325(b).  (The Chapter 13 trustee always objects.) 

The PDI requirement in a Sub V case applies only in the cramdown situation. If all 

classes of impaired creditors accept the plan, the PDI requirement is not applicable. 14  In a 

cramdown case, the requirement is applicable regardless of whether an objection is filed. 

Subchapter V has a different method for the calculation of disposable income. 

In a Chapter 13 case, the calculation of disposable income is based on the debtor’s “current 

monthly income,”15 and an “above-median” debtor16 must use the so-called “means test” 

standards in calculating permissible deductions.17
 

In a Subchapter V case, § 1191(d) defines disposable income as “income that is received 

by the debtor and that is not reasonably necessary to be expended” for support, payment of 

14 See In re Walker, 628 B.R. 9 (Bankr. E.D. Pa. 2021), discussed in SBRA Guide VIII(D)(8).  
In Walker, the debtor’s plan provided for the debtor to make payments for three years, resulting 
in a distribution to general unsecured creditors of approximately 7.5 percent. All classes of 
creditors accepted the plan, but one creditor objected to its confirmation on the ground that it did 
not meet the good faith requirement of § 1129(a)(3) because the distribution to unsecured 
creditors was inadequate. The creditor urged the court to extend the time for payment of PDI to 
five years.  The court on the facts held that the creditor had not shown a lack of good faith. 
15 Section 101(10A) defines “current monthly income.” It is the average of the debtor’s income 
(as the statute defines it) in the full six months preceding the filing of the petition. See generally 
W. Homer Drake, Jr., Paul W. Bonapfel, and Adam M. Goodman, CHAPTER 13 PRACTICE AND 
PROCEDURE §§ 8:8, 8:9, 8:10. 
16 W. Homer Drake, Jr., Paul W. Bonapfel, and Adam M. Goodman, CHAPTER 13 PRACTICE AND 
PROCEDURE § 8:12. 
17 W. Homer Drake, Jr., Paul W. Bonapfel, and Adam M. Goodman, CHAPTER 13 PRACTICE AND 
PROCEDURE § 8:30. 
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domestic support obligations, and business expenditures. The PDI definition in subchapter V 

does not use “current monthly income,” and it does not require the “means test” standards.18 

The “applicable commitment period” for the payment of projected disposable income in 

a Chapter 13 case under § 1325(b)(4) is three years for a “below-median” debtor and five years 

for an “above-median” debtor. The required time for payment of PDI in a Sub V case is a 

minimum of three years and a maximum of five years. § 1191(c)(2). The court determines the 

length of the period, but the statute provides no standards for making the decision.19 For an 

above-median debtor, therefore, the maximum period for payment of PDI in a Sub V case is five 

years, the minimum (and only) period in a Chapter 13 case. 

Finally, a debtor cannot “prepay” PDI in a Chapter 13 case and end the case; the case 

must remain open for the entire applicable commitment period.20  The Sub V PDI test permits 

the debtor to pay the value of projected disposable income, thus permitting payment in a lump 

sum or over a shorter period. § 1191(c)(2)(B). 

Times for filing of plan and commencement of payments 
 

In a Chapter 13 case, the debtor must file the plan within 14 days of the filing of the 

petition (or the date of conversion to Chapter 13, if originally filed under another chapter), 

Bankruptcy Rule 3015(b), and must commence payments under the plan within 30 days, 

§ 1326(a), unless the court orders otherwise. 

 

18 SBRA Guide VIII(B)(4)(i). 
19 SBRA Guide VIII(B)(4)(ii). 
20 E.g., Whaley v. Tennyson (In re Tennyson), 611 F.3d 873 (11th Cir. 2010) (Above-median 
debtor with no disposable income must remain in Chapter 13 case for five years.). See W. 
Homer Drake, Jr., Paul W. Bonapfel, and Adam M. Goodman, CHAPTER 13 PRACTICE AND 
PROCEDURE § 8:66. 
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The time for the filing of a Sub V plan is 90 days, unless the court extends it. § 1189(b). 

Subchapter V does not require payments before confirmation. 

Payment of administrative and priority claims under the plan; interest on priority tax debts. 

Chapter 13 permits payment of administrative and priority claims in deferred payments 

over the term of the plan. § 1322(b)(2).  The debtor does not have to pay postpetition interest on 

unsecured priority tax claims.21 

In a Chapter 11 case, a plan must pay administrative and priority claims, other than 

priority tax claims, in full on the effective date, unless the creditor agrees to different treatment, 

§ 1129(a)(9)(A), (B), except that, in the case of cramdown confirmation of a plan in a subchapter 

V case, the plan may provide for payment of administrative expenses under the plan. § 1191(e).  

For example, although a Chapter 13 plan may provide for payment of a prepetition domestic 

support obligation over the term of the plan, a Sub V debtor must pay it in cash on the effective 

date. 

Section 1129(a)(9)(C) permits payment of a priority tax claim in installments but 

requires payment of interest at the applicable governmental rate. 

Only the debtor may propose a postconfirmation modification of the plan in a Sub V case 
 

The Chapter 13 trustee or a creditor, as well as the debtor, may propose a 

postconfirmation modification of a plan. § 1329(a). The trustee or a creditor may do so, for 

example, to require the debtor to increase payments based on higher earnings or reduced 

21 See W. Homer Drake, Jr., Paul W. Bonapfel, and Adam M. Goodman, CHAPTER 13 PRACTICE 
AND PROCEDURE § 6:16. 
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expenses or the debtor’s receipt of proceeds from the postpetition sale of an asset.22 Only the 

debtor may propose a postconfirmation modification in a Sub V case. § 1193(b), (c).23 

Postpetition assets and earnings as property of the estate 

In a Chapter 13 case, postpetition assets and earnings are property of the estate under 

§ 1306(a). Depending on the terms of the plan and the confirmation order and the court’s 

interpretation of the vesting provisions of § 1327(b), postpetition assets and earnings may 

continue to be property of the estate after confirmation.24 

Postpetition assets and earnings are not property of the estate in a Sub V case when it is 

filed.25  If the court confirms a plan under the “cramdown” provisions of § 1191(b), however, 

postpetition assets and earnings are included in property of the estate. § 1186(a). 

An important consequence of these rules is what happens in the event of conversion of 

the case to Chapter 7. 

In a Chapter 13 case converted to Chapter 7, postpetition assets and earnings are not 

property of the Chapter 7 estate, § 348(f)(1)(A), unless the case is converted in bad faith.  

§ 348(f)(2).26   Absent bad faith, therefore, a Chapter 13 debtor retains all postpetition earnings 

and assets upon conversion to Chapter 7, regardless of whether conversion occurs before or after 

confirmation. 

22 See W. Homer Drake, Jr., Paul W. Bonapfel, and Adam M. Goodman, CHAPTER 13 PRACTICE 
AND PROCEDURE §§ 11:12, 11:13. 
23 SBRA Guide VIII(C). 
24 See W. Homer Drake, Jr., Paul W. Bonapfel, and Adam M. Goodman, CHAPTER 13 PRACTICE 
AND PROCEDURE §§ 4:19, 10:11, 10:12. 
25 SBRA Guide XI. 
26 W. Homer Drake, Jr., Paul W. Bonapfel, and Adam M. Goodman, CHAPTER 13 PRACTICE AND 
PROCEDURE § 20:11. 
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Preconfirmation conversion of a Sub V case has the same consequence, except that the 

debtor’s bad faith is not a consideration. Conversion to Chapter 7 after confirmation of a 

consensual plan has the same result, because confirmation of a consensual plan does not put 

postpetition assets and earnings into the estate. 

When conversion of a Sub V case occurs after cramdown confirmation under § 1191(b), 

the issue is more complicated. Section 1186(a) states that, if a plan is confirmed under 

§ 1191(b), property of the estate includes postpetition assets and earnings. Accordingly, the 

Chapter 7 estate at the time of conversion would include the debtor’s postpetition assets and 

earnings. 

Section 1141(b), however, provides that confirmation of a Chapter 11 plan vests property 

of the estate in the debtor, unless the plan or confirmation order provides otherwise. If property 

of the estate vested in the debtor at confirmation, that property would remain property of the 

debtor upon postconfirmation conversion to Chapter 7.  SBRA did not change the applicability 

of § 1141(b) in Sub V cases. 

Section § 1141(b) conflicts with § 1186(a). Presumably, the later and more specific 

provisions of § 1186(a) prevail over § 1141(b) in a Sub V case.27  Under this view, the debtor’s 

postpetition assets and earnings are property of the Chapter 7 estate upon conversion. 

Timing and scope of discharge 

 Discharge in a Chapter 13 case occurs under § 1328(a) after the debtor completes 

payments or under § 1328(b) if the court at the end of the case permits a hardship discharge 

based on the debtor’s justified inability to complete plan payments. 

In a Subchapter V case, discharge occurs upon confirmation of a consensual plan.28 

27 SBRA Guide XI(B)(1). 
28 SBRA Guide X(A). 
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In the cramdown situation, discharge does not occur until the debtor completes payments 

due within the first three to five years of the plan, as the court determines. § 1192.29  A chapter 

13 discharge after completion of plan payments under § 1328(a) applies to more debts than a 

discharge in a Chapter 7 case,30 and a Sub V discharge is subject to the same exceptions as a 

Chapter 7 discharge.31  The § 1328(a) discharge, therefore, discharges some debts that are 

excepted in a Sub V case. 

Under § 1328(c), the exceptions to a “hardship discharge” under § 1328(b) are the same 

as in a Chapter 7 or Subchapter V case. 

III. Subchapter V vs. Chapter 11 Small Business Case 
 
 

If a debtor eligible for Subchapter V has debts less than $ 3,024,725, the Chapter 11 case 

of a debtor who does not elect Subchapter V will be a “small business case.” 

A.  Advantages of Small Business Case 
 

A small business case offers some advantages for the debtor. 
 

There is no trustee. The debtor has a longer time to file a plan, 300 days instead of 90. 
 

“Cramdown” confirmation in a small business case does not require satisfaction of the 

projected disposable income test for an entity. (A creditor’s objection in the case of an 

individual will trigger a PDI requirement. § 1129(a)(15)). 

A small business debtor that is an entity receives its discharge upon confirmation of the 

plan, regardless of whether it is consensual or cramdown. § 1141(d)(1).  The same rule applies 

in a subchapter V case when the court confirms a consensual plan under § 1191(a).32  Upon 

29 SBRA Guide X(B). 
30 See W. Homer Drake, Jr., Paul W. Bonapfel, and Adam M. Goodman, CHAPTER 13 PRACTICE 
AND PROCEDURE §§ 21:16, 21:18. 
31 SBRA Guide X. 
32 SBRA Guide X(A). 
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cramdown confirmation of a plan, however, the Sub V debtor does not get a discharge until 

completion of payments for three to five years, as the court determines. § 1192.33  In addition, it 

is clear that the exceptions to discharge in § 523(a) do not apply to an entity in a small business 

case or in a Sub V case when consensual confirmation occurs.34, whereas courts disagree as to 

whether the exceptions apply in the case of an entity.35  

B. Disadvantages of Small Business Case 

A small business case has significant disadvantages for a debtor, especially an individual. 

Requirement of § 1125 disclosure statement 

Section 1125 requires the proponent of a Chapter 11 plan to provide a disclosure 

statement to creditors prior to the solicitation of votes on the plan containing “adequate 

information” to enable creditors to make an informed judgment about the plan. The court must 

approve the disclosure statement after notice and a hearing. 

In a small business case, § 1125(f) permits the court to determine that the plan itself 

provides “adequate information” and allows the court to conditionally approve the disclosure 

statement, with a hearing on final approval occurring at the confirmation hearing. 

Section 1125 does not apply in a Sub V case unless the court orders otherwise. Instead, 

Subchapter V requires only that the plan contain a brief history of the business operations of the 

debtor, a liquidation analysis, and projections regarding the ability of the debtor to make 

payments under the proposed plan. § 1190(1).  The Sub V plan does not have to include 

“adequate information,” and the court’s approval of the information is not required. 

33 SBRA Guide X(B). 
34 SBRA Guide X(A). 
35 SBRA Guide X(B). 
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Presumably, materially inaccurate or misleading information could result in a court finding that 

the plan is not proposed in good faith. 

Deadline for confirmation 
 

In a small business case, the court must confirm the plan within 45 days of its filing 

under § 1129(f), unless the court extends the time under § 1121(e)(3). The order extending time 

must be signed before the deadline expires. § 1121(e)(3)(C). Subchapter V contains no 

deadline for confirmation. 

Cramdown confirmation is more difficult for a debtor in a small business case 
 

Confirmation in a Chapter 11 case requires that at least one impaired class of creditors, 

determined without regard to the votes of insiders, accept the plan. § 1129(a)(10). 

If this requirement is met but one or more classes do not accept the plan, § 1129(b) 

permits cramdown if the plan is “fair and equitable.” With regard to a class of unsecured 

creditors, § 1129(b)(2)(B) contains the “absolute priority rule.” The absolute priority rule 

provides that, unless the claims are paid in full, holders of equity interests may not receive or 

retain anything under the plan. 

Neither obstacle exists in a Sub V case. The court may confirm a plan even if no 

impaired class of creditors accepts, and the absolute priority rule is eliminated. § 1191(b), (c).36 

Instead, cramdown requires satisfaction of a projected disposable income test,37 a 

heightened feasibility finding,38 and the inclusion in the plan of “appropriate remedies” for 

creditors in the event of default. 39 The projected disposable income rules apply to cramdown 

confirmation in the case of an entity as well as in the case of an individual. 

36 SBRA Guide VIII(B). 
37 §1191(c)(2). SBRA Guide VIII(B)(4) 
38 § 1191(c)(3)(A). SBRA Guide VIII(B)(5). 
39 § 1191(c)(3)(B). SBRA Guide VIII(B)(5). 
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Provisions with regard to the cramdown of secured claims are the same. § 1191(c)(1). 
 
Subchapter V permits modification of a residential mortgage in some circumstances 
 

In a traditional Chapter 11 case, as in a Chapter 13 case, a plan cannot modify a claim 

secured only by real estate that is the debtor’s principal residence. § 1123(b)(5).  Accordingly, a 

plan may not “strip down” a residential mortgage claim to the value of the collateral and treat the 

deficiency claim as unsecured. 

In a Sub V case, § 1190(3) permits modification of such a claim if the two circumstances 

specified in subparagraphs (A) and (B) exist. The requirement of subparagraph (A) is that the 

new value received in connection with the granting of the security interest was “not used 

primarily to acquire the real property.” Subparagraph (B) requires that the new value have been 

“used primarily in connection with the small business of the debtor.”40 

Only the debtor may file a plan in a Sub V case 

In a small business case, a party other than the debtor may file a plan after the expiration 

of the debtor’s exclusivity period of 180 days. § 1121(e). The court may extend the period or 

order otherwise for cause.  Only the debtor may file a plan in a Sub V case. § 1189(a). 

40 Query whether an individual whose debts exceed the limits for qualification as a “small 
business debtor” under § 101(51D)(A) but who qualifies for subchapter V under the temporary 
$ 7.5 million debt limit under the CARES Act and BTATCA meets the requirement in (B) for 
use of loan proceeds for the debtor’s “small business” because such a debtor is not a “small 
business debtor.”  
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In an individual small business case, property of the estate includes postpetition assets and 
earnings 
 

In a traditional Chapter 11 case, § 1115(a) includes postpetition assets and earnings in the 

estate of an individual. 41  An important consequence for the debtor is that, if the case converts to 

Chapter 7, the Chapter 7 estate includes postpetition assets and earnings.42 

Section 1115(a) is not applicable in a Sub V case. § 1181(a). Section 1186(a) provides, 

however, that if the court confirms a plan under the cramdown provisions of § 1191(b), property 

of the estate includes postpetition assets and earnings. 

If a Sub V case of an individual is converted to Chapter 7 prior to confirmation, it is clear 

that the Chapter 7 estate does not include postpetition earnings and assets. As the earlier 

discussion of the issue in connection with Chapter 13 cases indicates, however, it is likely that 

postpetition assets and earnings will be property of the Chapter 7 estate if conversion occurs 

after cramdown confirmation. 

A single unsecured creditor may invoke the PDI requirement in an individual’s small 
business case 
 

Section 1129(a)(15) provides that confirmation of a plan in an individual case requires 

the debtor to commit projected disposable income to the plan if a creditor objects, unless the 

plan provides for payment in full. The requirement is applicable if a single creditor objects, even 

if the class of unsecured creditors has accepted the plan. If the PDI requirement is applicable, 

the debtor must use PDI to make plan payments for the longer of five years or the term of the 

plan. 

Section 1129(a)(15) is inapplicable in Subchapter V cases. §§ 1181(a), 1191(a), 

1191(b). Thus, the PDI requirement is not applicable at all if all impaired classes accept the 

41 SBRA Guide XI(A). 
42 Id. 
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plan.43 Moreover, when the PDI requirement applies in the cramdown situation, the maximum 

period for the payment of PDI is five years, even if the plan extends for a longer period. 

Discharge of an individual in a Subchapter V case occurs at confirmation of a consensual 
plan 

In a Chapter 11 case, discharge of an individual does not occur until completion of 

payments under the plan under § 1141(d)(5)(A), or the court grants a “hardship” discharge at the 

end of the case under § 1141(d)(5)(B). 

Section 1141(d)(5) does not apply in a Sub V case. § 1181(a). Accordingly, if the court 

confirms a consensual plan under § 1191(a), discharge occurs upon confirmation. As a result, an 

individual gets a discharge upon confirmation of a consensual plan.   

If cramdown confirmation occurs, the debtor’s discharge does not occur until completion 

of payments for three to five years, as the court determines, under § 1192.    

Sub V does not contain a provision for a hardship discharge.  It is not necessary in the 

case of consensual confirmation because discharge occurs at confirmation.  In the case of 

cramdown confirmation, the debtor may seek postconfirmation modification of the plan under 

§ 1193(b) to deal with postconfirmation inability to make payments. 

Automatic stay is effective in later case filed by Subchapter V debtor, but not by debtor in a 
small business case 
 

Section 362(n) generally provides that the automatic stay of § 362(a) does not apply in a 

case in which the debtor was the debtor in a small business case that was dismissed in the two 

years preceding the filing of the current case or in which a plan was confirmed during that 

43 See In re Walker, 628 B.R. 9 (Bankr. E.D. Pa. 2021), discussed in SBRA Guide VIII(D)(8) 
and supra note 14. 
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period. Because it applies to a debtor in a “small business case,” it does not apply to a debtor in 

a Sub V case. 

V. Subchapter V vs. Traditional Chapter 11

If a debtor eligible for Subchapter V is not a small business debtor, it will be in a 

traditional chapter 11 case if it does not elect application of Subchapter V. 

A traditional Chapter 11 case generally has the same advantages and disadvantages for a 

debtor as a small business case, with these differences. 

1. No deadline for confirmation exists in a traditional Chapter 11 case.

2. The modifications to the disclosure statement rules applicable in a small business case

under § 1125(f) do not apply. 

3. The exclusivity period for the debtor to file a plan is 120 days, rather than 180.

§ 1121(b).

4. The rules in § 1116 for the filing and reporting of financial and other information that

govern a small business case, which apply in a Sub V case, § 1187(a), do not apply in a 

traditional Chapter 11 case. 

5. The provision for elimination of creditors’ committees unless the court orders

otherwise apply only in Subchapter V and small business cases. 
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Preface

In two years, out-of-state drug companies shipped nearly 9 mil-
lion opioid pain pills to Kermit, West Virginia, a town with 382 
people. The quintessential coal town, split by a pair of railroad 
tracks, was the home of Sav-Rite Pharmacy, which once had the 
dubious distinction of being among the country’s top sellers of 
a highly addictive prescription painkiller called hydrocodone—
packaged under brand names such as Lortab and Vicodin. Sav-
Rite was the only game in town. The pharmacy’s owner, Jim 
Wooley, sold used cars on the side, right there in the gravel lot 
beside Sav-Rite. It was quite a racket.

Kermit didn’t have nearly enough customers to buy that many 
pain pills. You could step into just about any “pain management 
clinic” in the county and walk out with a bogus prescription for 
$150. Wooley—he pronounced it “OO-LEE”—had established 
a considerable footprint. Sav-Rite’s clientele would travel from 
hundreds of miles away, from Ohio, North Carolina, Tennes-
see, and even Florida. Word spread fast and far when a pharmacy 
would fill any prescription so long as you paid in cash. When 
folks started asking questions about Wooley’s booming business 
in the middle of nowhere, he had a ready answer. His custom-
ers were mostly tourists, just passing through Kermit, on their 
way to hunt or fish or ride four-wheelers in the mountains. But 

3P_Eyre_MudLick.indd   11 12/9/19   12:47 PM
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it was Sav-Rite that had become the tourist destination. Cars and 
pickups were backed up, trying to squeeze into the drive-through 
lane, choking Highway 52 through town. Wooley was a salesman, 
through and through, and he recognized that a waiting customer 
wasn’t a happy customer. So he dragged a camping trailer onto 
the parking lot and sold hot dogs and chips and soda pop out of 
it. The concessions were cheap, the customers were happy, and 
Wooley could make a few extra bucks outside the pharmacy to 
couple with the millions he was making inside selling opioids. To 
the tourists.

To keep pace with demand, he needed reliable suppliers. 
There was no shortage. One was McKesson Corporation. It 
ranked sixth in the Fortune 500. A couple of years back, McKes-
son’s CEO was the highest-paid corporate executive in the land. 
And the company didn’t hesitate to fill Jim Wooley’s round-the-
clock orders. In 2006 and 2007, McKesson shipped 5 million 
hydrocodone pills to Sav-Rite, no questions asked. The follow-
ing year, when Wooley’s actions started raising suspicions—
he opened a sham pain clinic up the road where addicts would 
pick up rubber-stamped prescriptions that only Sav-Rite would 
honor—McKesson, like a good corporate citizen, cut the phar-
macy off. For two years. Once the authorities stopped snooping 
around, however, the global drug distributor resumed deliveries 
of hydrocodone and other powerful pain medications to Sav-Rite. 
But then Wooley got arrested for filling bogus prescriptions, and, 
well, that terminated the business relationship for good. It was 
lucrative while it lasted. McKesson’s CEO denied responsibility 
and faced no penalty. Wooley almost got off scot-free as well. 
Prosecutors recommended no prison time for the pharmacist- 
turned-entrepreneur.

Across West Virginia, other small towns like Kermit were also 
drowning in prescription painkillers. Thirty miles east, McKes-
son combined with wholesale drug giant Cardinal Health—the 
fourteenth-largest US company—and two regional distributors 
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to deliver 16.6 million pain pills over a decade to a single drug-
store in Mount Gay, which has all of seventeen hundred residents. 
Those same companies, along with AmerisourceBergen—ranked 
twelfth in the Fortune 500—shipped 20.8 million prescription 
opioids to two pharmacies four blocks apart in Williamson, a 
town with twenty-nine hundred people, and only twenty miles 
from Kermit. Williamson was so overrun with painkillers that the 
locals started calling it Pilliamson. The white coats and blue suits 
made a fortune.

This was unbridled profiteering, yes, and it came with an 
undeniable public health cost. The pills were lethal. Take too 
many all at once, and you stopped breathing. People were taking 
hydrocodone and its more powerful cousin OxyContin, and they 
were accidentally overdosing in record numbers. Mingo County, 
where Kermit and Williamson are located, had one of the highest 
overdose death rates in the nation, according to the Centers for 
Disease Control. As the addiction crisis spread across the country, 
some health advocates sounded the alarm, but industry lobbyists 
snuffed out policymakers’ efforts to stop the scourge. They found 
politicians willing to do their bidding. The regulators—the DEA, 
the pharmacy board—failed to do their jobs. Pablo Escobar and 
El Chapo couldn’t have set things up any better. So the pills kept 
flowing, the number of deaths mounting. Federal laws and court 
orders kept the companies’ dark secrets hidden from the public. 
They left nothing to chance. It was all too big. And, truth be told, 
they almost got away with it, the biggest heist amid the biggest 
public health crisis in US history. Almost.

But there was something the corporate pill peddlers didn’t 
forecast, something that took them by surprise: an unlikely alli-
ance between an ex-con and the crusading lawyer who couldn’t 
keep her out of jail. Starting in 2007, they slung accusatory stones 
up, up, up the drug supply chain, from doctors to pharmacists to 
drug distributors.

As a statehouse reporter with the Charleston Gazette-Mail, I 

3P_Eyre_MudLick.indd   13 12/9/19   12:47 PM

633 of 1123



xiv

PREFACE

stumbled into the middle of their legal battle in 2013, uncov-
ering secrets and lies that set up a collision course with three of 
America’s largest corporations. That summer, I received a tip that 
Cardinal Health had helped pay for the inaugural party of West 
Virginia’s newly elected attorney general, Patrick Morrisey. Car-
dinal’s lawyer had headed Morrisey’s campaign transition team, 
and Morrisey’s wife had lobbied for Cardinal in Washington, DC, 
pocketing millions of dollars for her K Street firm. The previous 
attorney general—a twenty-year incumbent—had sued Cardinal 
on behalf of the citizens of West Virginia. Now, Morrisey, after 
Cardinal’s top executives helped bankroll his campaign, was over-
seeing the suit; lawyers close to the case contended he was try-
ing to sabotage it. Morrisey insisted he had stepped aside from 
the lawsuit, but I unearthed letters showing he had met privately 
with Cardinal lawyers about it, and court documents and emails 
revealed he was giving staff “specific instructions” on how to han-
dle the suit. In retaliation, Morrisey set out to derail my investi-
gation with one of his own—against my employer, a tenacious 
small newspaper in financial peril. His benefactors were count-
ing on him to slam shut the door. But after the paper success-
fully fought to unseal court documents that the drug distributors 
wanted to hide from the public, the attorney general handed over 
previously confidential records that showed the companies’ insid-
ious pursuit of profits. Along the way, I wrote hundreds of stories 
about the devastation and misery that opioids had inflicted upon 
our state. I kept digging for answers, the smaller articles snow-
balling into the larger story of how it happened, how drug com-
panies flooded small towns with millions of prescription opioids, 
and how they got caught. It all began with a seemingly unremark-
able death in a place called Mud Lick.
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Timeline: Key dates/Death in Mud Lick

1989: Kermit, West Virginia, named “The Most Corrupt Town in America,” after the FBI
uncovers a massive drug, bribery and vote-buying ring run by the notorious Preece clan of
Mingo County. Debbie Preece is among the family members convicted and sent to federal prison.

2005: Coal miner William “Bull” Preece dies after an OxyContin overdose. His sister,
Debbie Preece, seeks to avenge his death.

2006: Amid a rise of overdose deaths, the U.S. Drug Enforcement Administration puts
drug distributors, such as McKesson and Cardinal Health, on notice that they’re responsible for
flagging and shutting off pharmacies ordering a suspicious number of prescription opioids.

May 2007: McKesson employee alerts higher-ups about suspect orders for pain pills
from Sav-Rite Pharmacy in Kermit, but company ignores warning.

July 2007:  Debbie Preece contacts Jim Cagle, who represented her two decades earlier
when she was convicted and sent to jail for her role in the family’s notorious drug empire. Cagle
helps Debbie file a wrongful death suit on behalf of Bull against Kermit/Sav-Rite pharmacist Jim
Wooley and Dr. Donald Kiser.

June 2008: Private investigator, hired by Cagle, shoots undercover footage of drug deals
in Sav-Rite Pharmacy parking lot. Cagle sends copy of tape to DEA agent.

March 2009:  Federal agents storm Sav-Rite. Undercover agents report Rx bags being
thrown over counter, courtesy popcorn, registers stuffed with cash.

.
July 2009: Sav-Rite agrees to settle wrongful death suit. Debbie rounds up 29 recovering

addicts who, represented by Cagle, file lawsuits against doctors and pharmacies. She’s diagnosed
with cancer.

Fall 2009: Debbie Preece follows prescription drug delivery truck and has plate traced to
Cardinal Health.

March 2012: Cardinal Health lobbyist Denise Henry Morrisey (while her husband,
Patrick Morrisey is running for attorney general in West Virginia) gives federal lawmakers
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scripted questions to ask the DEA at a congressional hearing on the nation’s prescription drug
problem. The questions aim to deflect blame away from distributors like Cardinal.

May 2012: While driving south on the West Virginia Turnpike, Cagle chases down
cigar-chomping old friend, Rod “Bulldog” Jackson. They agree to go to West Virginia Attorney
General Darrell McGraw about suing wholesale drug distributors. McGraw files lawsuits against
Cardinal Health and other companies.

November 2012: Patrick Morrisey, who never practiced law in West Virginia, becomes
the state’s first Republican attorney general since the 1930s. Cardinal Health execs shower him
with campaign cash.

July 2013:  I receive tips about Cardinal Health helping to pay for Morrisey’s inaugural
party, and that Morrisey was now trying to sabotage the case. He threatens to sue me and the
newspaper for libel if we publish a story about his conflicts.

May 2015: The Gazette-Mail takes Morrisey to court to pry loose documents related to
the state’s lawsuit against Cardinal Health. In the courtroom, Morrisey’s Russian-born lawyer
argues against the release of emails about his boss’ role in the state lawsuit. The newspaper’s
unpaid attorney argues the public has the right to see the emails.

July 2015: Morrisey launches antitrust investigation against the Gazette-Mail, demanding
we turn over personnel files and financial records. He sends a subpoena to newsroom.

October 2015: An anonymous whistleblower drops a package in my mailbox at home. It’s
one of the emails Morrisey fought so hard to keep secret. It shows he took part in the Cardinal
lawsuit while the company paid his wife. Morrisey’s general counsel threatens “sanctions”
against me and the newspaper if we publish an article about his boss and the email.

April 2016: The Gazette-Mail goes to court against the distributors. An army of their
big-city corporate lawyers fight to block the newspaper’s motion to intervene in the case and
unseal court documents that disclose pill shipment numbers in some West Virginia towns.

July 2016: I’m diagnosed with Parkinson’s disease. I start boxing classes with others who
have PD at a sweaty gym in the worst part of town. It’s beside a drug rehab center.

December 2016: Using the state Freedom of Information Act, I obtain hundreds  of pages
of DEA spreadsheets that detail distributors’ sales to pharmacies across WV. We’re the first
media outlet ever to get its hands on this data. It shows that the companies saturated the state
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with 780 million pain pills during a time when overdose deaths spiked. Kermit alone was flooded
with nearly 9 million prescription painkillers in just two years.

January 2017: Just a week before a trial is set to start, West Virginia Gov. Earl Ray
Tomblin announces $36 million settlement with Cardinal and other distributors. He wants to put
all proceeds in a special account to be used for addiction treatment, but Morrisey refuses. AG
diverts millions to his office slush fund.

January 2017: Debbie Preece gives me a list of people she knows who have died of drug
overdoses – 61 people. It’s the first time we meet. I’m in Kermit because the town just filed a
nuisance suit against the drug distributors. It’s the first of what would snowball into 2,500 similar
lawsuits nationwide that seek to hold drug companies accountable for the opioid epidemic.

May 2017: A congressional committee starts an investigation into pill dumping in West
Virginia. House panel demands distributors and DEA turn over records.

August 2017: Another of Debbie Preece’s brothers, Timmy Dale, dies of an overdose.
Tomahawk Preece is first medic on scene but unable to revive him. Kermit fire department
doesn’t have overdose-reversing drug Narcan.

January 2018: The Gazette-Mail goes bankrupt. We’re to be sold to a news chain that cuts
to the bone and endorsed Donald Trump. It’s a dark day. We hatch a devious plan to scare off the
newspaper chain that planned to buy us, and miraculously, it works. New owner is the publisher
of the Huntington (WV) Herald-Dispatch.

May 2018: Reminiscent of the tobacco hearings before Congress in the 1990s, five drug
firm CEOs testify on Capitol Hill. All but one say their companies weren’t responsible for the
opioid epidemic.

May 2018: I accompany Debbie to the Preece family burial plot. Debbie wonders if her
12-year crusade has made a difference. The drug CEOs didn’t have to go to jail. But she did. As
we leave, I notice an unmarked, dirt-covered grave beside Timmy Dale’s grave. The
gravediggers were only three-feet down when they hit something unexpected. May 2018

June 2018 to January 2020: The Gazette-Mail and I start a new effort to unseal DEA data
for the entire nation. DEA and distributors join forces in opposition. Federal judge rules against
us. The newspaper appeals. Federal appeals court rules in our favor, making public the painkiller
shipment data for the entire nation. It’s a remarkable victory for a tiny newspaper in coal country.
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Media outlets across the U.S. take the baton from us, using the unsealed data to write dozens of
stories about how their states, their communities, were saturated by prescription opioids.
Nationally, the companies shipped 100 billion painkillers over nine years. The data provides a
roadmap to the opioid crisis.
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For Good Cause Shown 
 

Professor Patrick C. McGinley 
Judge Charles H. Haden II Professor of Law 

West Virginia University College of Law 
 

Upon motion by a party or by the person from whom discovery is sought 
. . . and for good cause shown, the court . . . may make any order which 
justice requires to protect a party or person from annoyance, 
embarrassment, oppression, or undue burden or expense . . .  

     F.R.C.P.  26(c) (Protective Orders) 
 

I. Introduction 
 

This essay reflects upon what my counsel and I learned as we worked closely with Pulitzer 

Prize-winning journalist Eric Eyre while litigating prescription opioid cases as counsel for his 

newspaper, THE CHARLESTON GAZETTE-MAIL1  

Actually, our pro bono participation in these cases yielded many surprises and teaching 

moments. Here, I discuss only one of those – the ability of opioid company defendants to use state 

and federal rules of civil procedure and common customary trial court support of parties who have 

reached amicable litigation settlements.  

Slowly, over time, my co-counsel Suzanne Weise and I came to realize that these common 

ways for facilitating efficient litigation and settlements played a major role in concealing the 

American opioid epidemic from the world.2  

 
1 When West Virginia College of Law Professor Suzanne Weise and I began our representation in 2016, the newspaper 
was the CHARLESTON GAZETTE; subsequently it became the Charleston Gazette-Mail. We  represented the newspaper 
in state and federal cases seeking disclosure of information relating to the opioid epidemic. 
2 The problematic nature of court enforced confidentiality has received attention of legal scholars and investigative 
reporters. See e.g., Dustin B. Benham, Foundational and Contemporary Court Confidentiality, 86 MO. L. REV. 
211(2021), https://scholarship.law.missouri.edu/mlr/vol86/iss1/6/, 214-216 (2021); Andrew D. Goldstein, Sealing 
and Revealing: Rethinking The Rules Governing Public Access To Information Generated Through Litigation, 81 
CHI.-KENT L. REV. 375 (2006); M. Conlin, D, Levine, L, Girion, Why big business can count on courts to keep its 
deadly secrets. Reuters (Dec. 19, 2019), https://www.reuters.com/investigates/special-report/usa-courts-secrecy-
lobbyist/  
 

639 of 1123



 

 2

Eric Eyre’s reporting and his book, DEATH IN MUD LICK, reveal that pharmaceutical 

companies, as well as law enforcement, doctors, pharmacies, Congress, state, and federal 

regulators, all bear some responsibility for the nationwide opioid health crisis.  When all was said 

and done, Eric’s Pulitzer prize-winning reporting and the Gazette’s Sixth Circuit victory revealed 

the astronomical number of highly addictive painkiller pills – 110 billion – had flooded West 

Virginia and the nation from 2006-2014.   

Beginning in the late 1990s and continuing over more than two decades, a growing tsunami 

of addictive opioid pills were inundating cities, small towns, and rural areas in virtually every 

region of the country. Doctors, opioid manufacturers, distributors, and retail pharmacies were 

profiting from these drugs in record amounts.  

How could  nine million opioid pills submerge the tiny hamlet of Kermit, West Virginia, 

in two years and no one noticed? People were literally dying in the streets from opioid overdoses 

in Kermit and other coalfield towns.3 Cars with license plates from many states were strung around 

a city block in Kermit and other small towns. The occupants were in line for one purpose - waiting 

to pay in cash for painkillers to a “pharmacy” that sold literally nothing else.  How did the vast 

deadly epidemic grow and expand with such obvious signs of massive drug diversion?  

 
3In the brief Professor Weise and I submitted to the Boone County trial court requesting unsealing of the state’s Second 
Amended Complaint, we asserted:  
 

To say that it is generally known within the jurisdiction of the 25th judicial circuit that to say 
there is a serious and unprecedented crisis of opiate addiction among our citizens is an 
understatement. Virtually everyone in the region acknowledges it.  It is impossible to ignore.  
The President of the United States came to our state Capital because West Virginia is recognized 
nationally as being ravaged by the epidemic. Everyone in this jurisdiction knows someone who 
has died of an overdose.   The epidemic infects our culture and society from top to bottom.  The 
Governor's brother suffers from addiction. We find the victims' bodies in our best homes and on 
our best streets and in low-income neighborhoods.  We see the addicted on our streets at all 
hours.   
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II. The West Virginia Cases 

A. First Questions   

Neither my counsel nor I had experience with regulation of pharmaceuticals when Eric 

called me in the Spring of 2016. He asked me to find a way to unseal complaints filed in 2012 by 

the State Attorney General in a southern West Virginia County trial court. Essentially, Suzanne 

Weise and I were tasked with intervening on behalf of the state’s most influential newspaper 

to vindicate the First Amendment’s promise and the public’s right to know.  

We were confused. Our first question: Why were the Complaints sealed?4 The Attorney 

General had sued opioid distributors on behalf of all West Virginians alleging unlawful conduct 

contributing to West Virginia’s horrendous numbers of opioid addiction and overdose deaths.  

Why were the state’s citizens barred from knowing the nature of the allegations of unlawful 

conduct cited in the sealed complaints? After all, the complaints had been filed on their behalf and 

the court was asked to award millions of dollars of damages to the state. 5    

We knew that sealing some documents in a filed court record occurred occasionally. But, 

the law of West Virginia and most other states holds that “the public has a presumptive right of 

access to filed court records, the trial court may limit this right only if there is a compelling 

countervailing public interest in . . . sealing of the documents  required to protect that 

 
4The West Virginia Attorney General had filed two different complaints against prescription opioid distributors. The 
defendants in one case included the FORTUNE 500 AmerisourceBergen and smaller distributors; the second case 
targeted only Cardinal Health, another top the FORTUNE 500 company. The fundamental allegations and law of both 
complaints were essentially the same.  
 
5In 2018, West Virginia’s Attorney General sued McKesson Corp. McKesson, Cardinal Health and 
AmerisourceBergen, which combined had delivered more than 33 billion opioid pills the West Virginia from 2006 to 
2012.  See generally, Higham, Horwitz,  Rich 76 billion opioid pills: Newly released federal data unmasks the 
epidemic, Wash. Post (July 16, 2019); https://www.washingtonpost.com/investigations/76-billion-opioid-pills-newly-
released-federal-data-unmasks-the-epidemic/2019/07/16/5f29fd62-a73e-11e9-86dd-d7f0e60391e9_story.html 
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interest.” Garden State Newspapers, Inc., v. Hoke 520 S.E.2d 186, 196, 205 W.Va. 611, 621 

(1999) (emphasis supplied). 

What conceivable “compelling countervailing public interests” did the defendants 

assert to persuade the court to seal the complaints? The two complaints explained the basis 

for the Attorney General’s suit seeking millions of dollars of damages from two opioid 

distributors. Why had public access to the complaints been blocked?   

B. First Answers  

Working with Eric while digging deeper into the facts of the cases, we began to discern 

answers to the questions posed above. It didn’t take long to begin to unravel answers to these 

questions.  

Importantly, the sealed court records at issue were amended complaints. After the 

original complaint was filed by the West Virginia Attorney, the opioid distributor defendants 

agreed to provide responses to the state’s discovery requests - conditioned on the entry of a 

blanket agreed protective order.6 Subsequently, the Boone County judge signed the order. As 

 
6Protective Orders are the price plaintiffs have come to accept to prevent defendants from using every available device 
to greatly lengthen and increase the cost of discovery for plaintiffs. One Commentator has observed, 
 

 several incentives drive parties to keep information confidential. First, company-defendants 
want to avoid the reputation harm, and related commercial injury, caused by the release of 
confidential information. This is true even if the defendant has a potential defense to a claim . . . 
because of the risk that the media or public might misconstrue the information. Second, 
defendants are incentivized to stifle similar claims, even if those claims are meritorious.12 
Assuming a repeating case context, potential claimants could feed off information from the first 
case or other similar cases. More cases to defend means more money in defense costs and 
judgment liability. Additionally, more cases--particularly meritorious cases--will likely cause 
the defendant greater reputation injury. 

 
Dustin B Benham, Foundational And Contemporary Court Confidentiality, 86 Mo.L.Rev 211, 214-216 (2021). 
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often is the custom in many federal and state courts, Judge Thompson made no finding of 

good cause pursuant to the West Virginia Rules of Civil Procedure 26(c).7 

To obtain information in discovery, the state’s and the defendants’ lawyers agreed to 

a broad protective order severely limiting information divulged in discovery that could be 

disclosed to the public. Although the West Virginia (and Federal) Rules of Civil Procedure 

permit a court to enter a protective order “for good cause shown,” it has been the custom of 

state and federal courts to enter protective orders agreed to by the parties without making an 

independent judicial finding of good cause as the rules require.  

As discovery progressed, the distributor defendants disclosed damaging facts relating 

to their conduct. That information would inform the public of the nature of the state’s claims 

far beyond the general allegations of the original complaint. Fearing public disclosure of the 

new information might violate the terms of the protective order, the state’s lawyers filed the 

Second Amended Complaint under seal.  

Subsequently, following the terms of the protective order, the state moved the court to 

unseal the Second Amended Complaint.8 Their motion argued that the people of West 

Virginia, a state with the highest per capita opioid overdose deaths, had a right to know the 

contents of the amended complaint.  

 
7W.Va.R.Civ.Pro.26 (c) Protective orders states: Upon motion by a party or by the person from whom discovery is 
sought, . . .  and for good cause shown, the court in which the action is pending . . .  may make any order which 
justice requires to protect a party or person from annoyance, embarrassment, oppression, or undue burden or 
expense . . . (emphasis supplied). The West Virginia rule is almost identical to federal rule 26(c). 
 
8 The Protective Order provided that “if any Party or attorney wishes to use any confidential or highly confidential 
information or materials as an exhibit or as evidence at a hearing or trial, s/he must provide reasonable notice to the 
party that produced the information or material. The Parties and/or attorneys shall then attempt to resolve the issue of 
continued confidentiality by either (a) removing the confidential or highly confidential designation entirely, or (b) 
creating a mutually acceptable redacted version that suffices for purposes of the hearing or trial.” Protective Order at 
6-7. 
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When we filed a motion to intervene and to unseal the Second Amended Complaints, 

the defendants were required to show Rule 26(c) good cause as a basis for maintaining the 

protective order. The defendants claimed that the newspapers sought to discover certain 

“highly confidential information alleged in the Second Amended Complaint.” They also 

represented that unsealing the Second Amended Complaint would “harm their ‘business 

competitive position.’”9  

Judge Thompson rejected these allegations, finding “no evidence in support of [their] 

conclusory representation that the unsealing “will harm its' business competitive position or taint 

the jury pool.” The AmerisourceBergen defendant made a last-ditch effort to protect what it knew 

 
9 The defendants vigorously challenged unsealing the complaint, arguing:  
 

If Plaintiffs are permitted to file the SAC [“Second Amended Complaint”] publicly without 
redaction of this sensitive sales information, both [Defendants] and its customers will suffer 
competitive harm.   The release of sale and customer data would enable [Defendants’] 
competitors to identify pharmacies with which [Defendants] has conducted business and would 
provide customers' purchasing histories. This information would allow competitors to target 
existing [Defendants] customers and attempt to take that business from [Defendants]. 
Competitors could use this information to create financial or other incentives for customers 
based on specific products and quantities purchased, placing [Defendants] at a significant 
competitive disadvantage. Release of such information would also be competitively harmful to 
[Defendants’] customers. A competing pharmacy could use information about the distribution 
of controlled substances to better understand and assess the business of its competitors who are 
[Defendants’] customers. 
 
Moreover, release of sales information could also negatively impact [Defendants’] diversion 
control efforts. Release of this information could alert potential diverters to customer locations, 
volumes of controlled substances at customers, and the likelihood that the customer would have 
controlled substances on hand. 
 
Contrary to Plaintiffs' assertions, the fact that the data in question concerns the years 2007-2012 
is irrelevant. Sales data does not become less sensitive with the passage of time. Competitors 
can use historical data to forecast current and future market trends and to predict future potential 
growth by class of trade, geographic area, or customer profile. Moreover, [Defendants] has long-
term relationships with most of its customers and, therefore, customer sales information from 
several years prior is just as valuable to a competitor as current customer information. Historical 
sales data could also provide a potential diverter with key information about a pharmacy's 
purchasing profile, which could then be used to target a pharmacy or region for purposes of 
diversion. 
 

AmerisourceBergen Drug Corporation's Response In Opposition To Plaintiffs' Motion To Unseal The Second 
Amended Complaint, at 7-8. 

644 of 1123



 

 7

was the most damning information in the state’s Second Amended Complaint. In its memorandum 

of law, 

[defendant] notes for the Court's information that the [Second Amended Complaint] 
allegations comprise 14,499 words; the portion of the [Complaint] directed 
specifically at [defendant] contains 651 words, and [defendant] proposes to redact 
only 18 words under Protective Order. [emphasis supplied].10 

 
How could a mere 18 words cause such grievous harm to the defendant opioid distributors, as had 

been alleged as the basis for refusing to lift the protective order and disclose the complaint to the 

public? What 18 words would cause such extraordinary harm?  

We were totally at a loss to understand this argument – until the words were disclosed 

during a telephonic hearing. The words, AmerisourceBergen’s counsel explained were numbers. 

The court rejected AmerisourceBergen’s claim that “the controlled substance distribution 

information constitutes ‘trade secrets’ such that it should remain under seal,” concluding instead,   

the historical controlled substances distribution information alleged in the 
Second Amended Complaint has at best only speculative value to competitors, 
as the identity of pharmacies who might be buyers is not secret, and amounts of 
specific controlled substances distributed four or more years ago to specific 
pharmacies or locales over specified time periods, without any sales pricing or 
profit information, would, . . . be unlikely to have such substantial competitive 
value that the public interest in access to court documents would be overcome.11 

 
In rejecting Cardinal Health’s opposition to unsealing the Second Amended 

Complaint, the Boone County trial judge concluded that the “grounds advanced for the 

protective order are not shown with the specificity that is required. The grounds advanced for 

 
10[AmerisourceBergen]Motion to modify and amend order Unsealing second amended complaint pending in camera 
hearing, Civ. Action No. 12-C-141 (Boone Cty. W. Va. Cir. Ct., May 18, 2016). 
11Court Order With Respect To Platintiffs' Motion To Unseal The Second Amended Complaint And The Gazette's 
Motion To Intervene, State of West Virginia ex rel. Patrick Morrisey, Atty Gen., et al., v. AmerisourceBergen, ¶ 8, 
Civ. Action No. 12-C-141 (Boone Cty. W. Va. Cir. Ct., May 6, 2016). 
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the order are not framed with specific or articulated reasoning that shows that specific harm 

will befall Cardinal if the order does not remain in effect.”12 

The Boone County Circuit Judge emphatically rejected the defendants’ arguments that 

the information hidden from the public pursuant to agreed protective orders in a sealed 

pleading constituted “trade secrets” and “confidential business information.” The previously 

sealed Second Amended Complaint was released shortly after the court’s orders to unseal.  

When Eric shared the 18 words with us, it became clear why the defendants fought so 

hard to block their public disclosure. The words were actually numbers – numbers of opioid 

pills distributed in West Virginia from 2007 to 2012. The numbers totaled 780,000,000.13 Eric 

broke down the numbers for GAZETTE-MAIL readers. For example, distributors shipped 

“nearly 9 million highly addictive — and potentially lethal — hydrocodone pills over two 

years to a single pharmacy” located in tiny Kermit West Virginia, a village of 393 people.14 

 
12 Order With Respect To The Charleston Gazette-Mail's Motion To Intervene And To Unseal Plaintiffs' Second 
Amended Complaint, ¶ 27, Cir. Ct. Boone Cty. W.Va. (Nov. 4, 2016). State of West Virginia ex rel. Patrick Morrisey, 
Atty Gen., et al., v. AmerisourceBergen, ¶ 22, Civ. Action No. 12-C-140.  
 
13When Eric penned his Pulitzer stories in 2016, he reported that 780 million pills had been distributed in West 
Virginia. That number stunned us – it took our breath away. It was easy to extrapolate that many billions of addictive 
opioid meds had swamped the country – we just didn’t know the actual quantity.  
 
14 Some of the other numbers and related details included: 
 

Cardinal Health said it shipped 3.4 billion doses of medication in West Virginia between 2007 
and 2012. So hydrocodone and oxycodone sales made up about 17 percent of the company's 
shipments. In Southern West Virginia, many of the pharmacies that received the largest 
shipments of prescription opioids were small, independent drugstores like ones in Raleigh and 
Wyoming counties that ordered 600,000 to 1.1 million oxycodone pills a year. Or they were 
locally owned pharmacies in Mingo and Logan counties, where wholesalers distributed 1.4 
million to 4.7 million hydrocodone pills annually. By contrast, the Wal-Mart at Charleston's 
Southridge Centre, one of the retail giant's busiest stores in West Virginia, was shipped about 
5,000 oxycodone and 9,500 hydrocodone pills each year. 
 

Eric Eyre, 780M pills, 1,728 deaths, Charleston Gazette-Mail (December 18, 2016). 
https://www.pulitzer.org/winners/eric-eyre 
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 Those numbers signaled that every player in the prescription opioid supply chain was 

aware - early on - that the enormous quantities of pills were a root cause of the evolving 

nationwide opioid epidemic. Keeping those numbers secret was the key to corporate profits 

to continue rolling in for two decades. The profits did not enrich only shareholders; corporate 

executives also cashed in. Eric reported that over a four-year period the CEOs of McKesson, 

Cardinal Health and AmerisourceBergen collectively received salaries and other 

compensation of more than $450 million.15 Protective orders, sealed settlements and court 

records helped make it happen.  

III. The MDL Protective Order 

Eric Eyre had translated the meaning of the 18 words for the public.  Observing the 

immediate impact of the public disclosure, the opioid distributors folded on December 29, 

2016, only nine days after publication of Eric’s Pulitzer Prize-winning articles were published. 

Opioid distributors AmerisourceBergen and Cardinal Health settled the West Virginia cases 

for $36 million.16  

The news of public disclosure of information secreted in sealed complaints filed in a 

coalfield court spread like a tsunami. Within weeks, lawsuits mimicking the cases brought by 

the West Virginia Attorney General were filed in state and federal courts around the country.  

Ultimately, more than three thousand complaints were filed by state, counties, and cities 

across the country.  The plaintiffs in these cases sought huge monetary damages from 

 
15 Id. 
16Filed in 2012, the lawsuits had been litigated for four and a half years through terms of two West Virginia 
Attorneys General. Eric Eyre, 2 drug distributors to pay 36 M to settle WV painkiller lawsuits, CHARLESTON GAZETTE 
(Jan. 9, 2017); https://www.wvgazettemail.com/news/health/2-drug-distributors-to-pay-36m-to-settle-wv-painkiller-
lawsuits/article_b43534bd-b020-5f56-b9f3-f74270a54c07.html 
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companies alleged to have some responsibility for the spread of  highly addictive prescription 

opioids to American communities.  

A large majority of those cases were transferred by The Judicial Panel on Multidistrict 

Litigation to the United States District Court for the Northern District of Ohio. In the Spring 

of 2017, Eric and the editors of the Charleston Gazette-Mail contacted us again. The MDL 

plaintiffs had successfully subpoenaed the entire Drug Enforcement Administration ARCOS 

database for use in their cases.17 Was there a way to force the disclosure of the DEA’s national 

ARCOS database?  

The DEA had disclosed part of the database to the plaintiff in the West Virginia cases. 

No articulable harm had accrued to either the distributors nor to state or federal law 

enforcement efforts because of the Charleston Gazette-Mail stories that had disclosed the 

numbers of prescription opioid pills that made West Virginia the state with the highest rate of 

overdose deaths in the country.18 Why shouldn’t the entire ARCOS database be disclosed to 

the country? 

The main obstacle again was a blanket protective order. The ARCOS data that had 

found its way into complaints filed in the MDL had similarly been redacted.  Complaints 

citing the data had been sealed.  Previously, the West Virginia court had rejected essentially 

the same specious business confidentiality arguments in holding that the opioid distributors 

had not shown good cause for sealing the Second Amended Complaint.  

 
17Not surprisingly, the opioid company defendants objected to disclosing the database to the plaintiffs – on essentially 
the same grounds that Judge Thompson had rejected in the Boone County cases – confidential, privileged commercial 
business information and trade secrets., The DEA objected to the subpoena on grounds that disclosure would interfere 
with its law enforcement activities. What did surprise us was that the federal agency embraced and supported the drug 
company defendants’ confidential commercial business information argument. 
18 DEA Intelligence Report, The West Virginia Drug Situation (DEA-WAS-DIR-024-17) (May 2017), 
https://www.dea.gov/sites/default/files/2018-07/DEA-WAS-DIR-024-
17%20West%20Virginia%20Drug%20Situation%20-UNCLASSIFIED.pdf 
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Suzanne and I proceeded to design a plan to intervene in the MDL for the sole purpose 

of obtaining the “numbers” of addictive opioid pills that had been distributed and sold in 

communities in every state. 

Judge Polster, the district court judge presiding over the MDL opioid litigation, had 

rejected the privileged confidential business arguments made when the opioid company 

defendants opposed the plaintiffs’ DEA subpoena. We hoped the court would similarly reject 

keeping the ARCOS data secret and find that good cause did not support the agreed protective 

order.  

In the West Virginia cases and in virtually every case in which opioid companies had been 

sued for damages over two decades, protective orders had not been supported by a judicial finding 

of good cause. The MDL protective order was no different. Judge Polster had not made a finding 

of good cause under Rule 26(c).  

When protective orders are challenged by third party intervenors, the proponents of the 

order most show good cause why sealed pleadings and information produced in discovery should 

not be disclosed to the public. It was clear to us that the opioid companies again had nothing but 

speculation to support their claims of severe harm to their confidential business interests. We were 

optimistic.  

Our optimism was misplaced. Judge Polster rejected out-of-hand our request to make the 

national ARCOS data available to the public: 

The decision of the West Virginia court on how to supervise its civil cases 
does not have any precedential effect on how the undersigned supervises 
discovery in this MDL. Third, in the West Virginia cases, the Charleston 
Gazette-Mail asked the court to unseal second amended complaints; here, 
the Media is asking the Counties to disclose the federal government’s entire 
ARCOS dataset produced within the confines of a protective order in the 
course of discovery in this MDL . . . . 
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 “[T]aking into consideration the arguments set forth in the briefs filed by the Media, Track 

One Plaintiffs, the United States and the Defendants – [the Court] finds that good cause does 

in fact exist for the Protective Order’s prohibition against disclosure of ARCOS data to the 

Media.”19 

 After analyzing the court’s opinion, we believed that an appeal to the United States 

Court of Appeals for the Sixth Circuit could succeed. The fatal flaw in the district court’s 

decision we advised our client was that the opioid company defendants had not, indeed could 

not, provide evidence of good cause. The defendants could not show that the disclosure of the 

West Virginia ARCOS data – 780 million pills swamping West Virginia –had harmed the 

opioid companies’ competitive business interests.  

 On appeal, the Sixth Circuit agreed. It held that good cause had not been shown for 

barring disclosure of the ARCOS data pursuant to the MDL protective order. Nor had good 

cause been shown for sealing hundreds of filed court records including those referencing the 

ARCOS data. The court observed, 

Defendants have not alleged any harm resulting from the publication of the 
ARCOS data [the Gazette-Mail] received from the West Virginia Attorney 
General in 2016. Defendants underscore the speculative nature of the harm they 
assert in stating that ‘[i]t likely is too soon in any event to draw firm conclusions 
about the competitive harm caused by those earlier disclosures.’ Defendants 
have offered no new reasons on appeal to question the district court’s analysis 
of their interest in nondisclosure,13 and we conclude that Defendants’ interests 
are far outweighed by the specific, concrete interest Intervenors and the public 
have in disclosure of the ARCOS data. 
 

In re National Prescription Opiate Litigation, 927 F.3d 919, 937-938 (6th Cir. 2019). The 

court emphasized the importance of a court requiring proponents of agreed protective orders 

to make a showing of good cause in cases involving substantial public interests: 

 
19 In re National Prescription Opiate Litigation, 325 F.Supp.3d 833, 838 (2018) (emphasis supplied). 
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The reporting on the ARCOS data that HDM received from the West 
Virginia Attorney General resulted in no demonstrated commercial harm to 
Defendants and no demonstrated interference with law enforcement 
interests; but this reporting did result in a Pulitzer Prize, a Congressional 
Committee report, and a broader public understanding of the scope, context, 
and causes of the opioid epidemic. Further disclosure of the ARCOS data is 
warranted because the DEA and Defendants have failed to demonstrate 
“good cause” not to disclose the data to Intervenors. As the district court 
acknowledged, “[s]unlight is said to be the best of disinfectants,” and the 
ARCOS data and the insight it will provide into the opioid epidemic should 
be brought to light. 

 

The Sixth Circuit remanded the case to the district court and ordered the public disclosure of 

the entire ARCOS database from 2006-2014.  

The new data revealed that one billion prescription opioid pills had primed the opioid 

epidemic in West Virginia. Prescription opioids had killed thousands and addicted tens of 

thousands of the state’s citizens. The nation also learned that 110 billion opioid pills had been 

dumped in the other forty-nine states – an incomprehensible number to most Americans.  

Like the “18 words” the West Virginia defendants sought to keep secret from the public 

– 110,000,000,000 -- is a “word” all the companies in the prescription opioid supply chain 

wanted to keep from the public.  They had returned to the failed “confidential business 

information” argument they could not support with facts.  Reflecting on this claim, one might 

be prompted to ask – how could anyone seriously contend the ARCOS “words” would 

constitute good cause under Rule 26(c) for keeping DEA data secret from the public? 

IV. Additional Reflections on Protective Orders and Good Cause in Opioid Cases 

A. Unsupported Claims of “Confidential Business Information” and “Trade Secrets” 
Rejected for Lack of Good Cause 

 
 Given our experience litigating the issue of public access to information relating to the 

opioid epidemic, I was asked to teach a seminar addressing the issues raised in those cases. In 

researching in preparation for teaching the “Prescription Opioid Litigation Seminar,” I found 
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other court opinions that also had rejected prescription opioid company defendants’ attempt 

to use specious claims of “confidential business information” for lack of good cause.20  

 My research also led me to conclude that in virtually every case over two decades 

involving a plaintiff who sued an opioid company for damages. In those cases a protective 

order had been entered using substantially similar language including: “protection of trade 

secrets” and “confidential business information” that resulted in concealment of information 

that did not qualify for such protection.21 For example, in Commonwealth of Massachusetts 

v. Purdue Pharma, Inc., 35 Mass.L.Rptr. 427 (2019), certain paragraphs in an Amended 

Complaint had been designated by Purdue Pharma as confidential because they allegedly 

involved “proprietary confidential studies” or “confidential business negotiations.” The 

Massachusetts trial court reviewed the designated paragraphs. It found the paragraphs 

do not involve trade secrets but rather appear to be discussions of tactics that 
could be used to promote the sales of OxyContin (particularly in higher 
doses), to encourage doctors to prescribe the drug over longer periods of 
time, and to circumvent safeguards put in place to stop illegal prescriptions. 
. . Purdue has been given ample opportunity to explain why this information 
should be regarded as legitimately proprietary or as a trade secret deserving 
of this Court's protection. No such explanation has been offered, even though 
six weeks have gone by since Purdue first became aware of what the 
Amended Complaint contained.22 

 
20Those cases involved more than numbers, For example, corporate opioid marketing and other strategies. The 
defendants in those cases argued that information they disclosed in discovery could not be revealed to the public. 
Those cases involved agreed protective orders entered by courts without a showing of good cause. They also concerned 
sealed court records and settlement agreements hidden from the public because opioid companies asserted that the 
secreted information was “confidential business information.” 
 
21 For an overview of settlements in early opioid cases, see Rebecca L. Haffajee, The Public Health Value of Opioid 
Litigation, 48 Journal of Law, Medicine & Ethics, 279–92 (2020). 
 
22The court explained why good cause did not support the sealing of the complaint containing allegedly confidential 
business information: 
 

the answer to the question of whether good cause exists . . . is even clearer. First . . . Opioid use 
in Massachusetts and elsewhere has indeed reached epidemic proportions, carrying with it real 
human and economic costs. The Commonwealth alleges that the defendants are responsible for 
that crisis, and the public has a right to know the basis for its allegations. Second, the redacted 
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The very first case brought by a government against an opioid company was filed by 

the State of West Virginia.  In that case, evidence produced in discovery by the defendant, 

Purdue Pharma, led a West Virginia trial court judge to reject Purdue’s motion to dismiss, 

siding with the state’s assertion that “the material could convince a jury that Purdue’s sales 

pitch was full of dangerous lies.”23  

However, the court sealed the evidence on which the ruling relied. When Purdue and 

the state subsequently settled, “the evidence remained hidden, out of sight to regulators, 

doctors and patients” until it was “leaked to the media many years later.”24 “Over the next few 

years, as OxyContin sales and opioid-related deaths climbed, more than a dozen other judges 

overseeing similar lawsuits against Purdue took the same tack, keeping the company’s 

records secret.”25  

Purdue Pharma has been sued numerous times since the settlement of the West Virginia 

case cited above. One commentator reports that: 

Despite the years of litigation, Connecticut-based Purdue has successfully kept 
millions of company records out of view through judicial secrecy orders or 
settlement agreements mandating their destruction. In the Kentucky case, 17 
million pages of documents were produced during the litigation. As part of the 
settlement agreement, the Kentucky attorney general destroyed its copies of 
documents provided by Purdue.26 
 

 
information has not been previously disclosed—perhaps explaining why defendants so 
strenuously object to its being revealed now. Finally, the disclosure of the information—while 
it may prove embarrassing for some of the defendants—is not intensely personal or private. In 
essence, the information describes the inner workings of a company and discussions about 
company business among its directors, officers and employees. Any interest in keeping this 
information secret is hardly compelling and certainly not enough to overcome the presumption 
of public access. 

Id. 
23 Id. 
24 Id. 
25 Id. (Emphasis supplied). 
26David Armstrong, Judge expects to rule next week on unsealing secret OxyContin documents, STET (May 6, 2016). 
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B. Good Cause for Sealing Court Records   

In the Fall of 2020 Professor Weise and I received a call from a reporter seeking 

disclosure of records maintained under seal for a decade and a half in a West Virginia trial 

court after a settlement had been reached. McCallister v.  Purdue Pharma L.C., Civ. Action 

No. 1-C-238 (Cir. Ct. of Putnam County W.Va.).  The case may have been the first class 

action seeking damages from Purdue Pharma for actions relating to its marketing of opioids, 

including oxycodone and other prescription opioids in West Virginia. The allegations in the 

2001 case mirror pleadings in numerous cases filed in other jurisdictions over a decade and a 

half.27  

Ultimately, we agreed to represent the WASHINGTON POST, Home Box Office, Inc., 

and P.K Productions, Inc. It was yet another situation in which a broad protective order led to 

sealing all court records in a case.28 Again, the trial court had not made findings of good cause 

under Rule 26(c) prior to ordering all court records to be sealed. The case was unique in that 

the records were 15-20 years old, and the defendant was on the verge of being dissolved as 

part of bankruptcy court proceedings. Purdue asserted that “[t]he Court's file . . . includes more 

than 1,100 separate sealed docket entries . . . commercial information that the parties designated 

as confidential and subject to protection under the Court's Protective Order and the approved 

Settlement Agreement.”29 

 
27The complaint alleged that “Purdue . . . encouraged widespread use of OxyContin for off-label uses and doses, while 
misleading Plaintiffs, both by misrepresentation and omission, about the safety and effectiveness of the drug [and] . . . 
encouraged and enlisted physicians and others to mislead Plaintiffs to purchase and take the drug while withholding 
information about its dangers, particularly its addictiveness.” McCallister v.  Purdue Pharma L.C., 164 F.Supp.2d 
783, 787 (S.D. W. Va. 2001).  
 
28Even filed records were sealed that had originally been public before a settlement was reached by the plaintiffs 
and Purdue.  
 
29 Purdue Response In Opposition To PK Films, LLC, The Washington Post and Home Box Office, Inc.’s Motion To 
Intervene, Unseal Court Records, And Vacate The Consent Protective Order (filed Jan. 27, 2021). 
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In the case, counsel for the plaintiffs provided insight into the reason protective orders and 

settlement agreements so effectively blocked disclosure of opioid company defendants 

wrongdoing for two decades. A zoom hearing on the Intervenor media companies motion to 

intervene, unseal court records and vacate the twenty-year-old protective order was held. During 

oral argument the plaintiffs’ lawyer explained an important reason why his clients had agreed to 

seal all court records filed in the case: 

 
[T]he settlement agreement, which was approved by the Court, one of the terms 
of the settlement agreement required the parties to keep all of that information 
secret and not disclose information that was produced in discovery . . . that is 
something that we agreed to in exchange for a, you know, rather large 
settlement.  
 
This was not a $5,000 car wreck case. There was a lot of consideration paid 
by Purdue from that they asked a lot from us, and one of the things was our 
agreement to keep this stuff confidential, which ended up in a settlement 
agreement that's a record of this case and subject to a court order.  
 
So I just want to be clear to everybody that that obligation exists apart from the 
protective order and apart from the sealing order . . . .30 
 

After in camera review of the sealed court records by a Special Master, the Putnam County  
 
Court ordered all the filed records unsealed with minor exceptions relating to personal and medical 

information. The court adopted the reasoning of the Master regarding the public’s right to know, 

notwithstanding the twenty-year-old protective order:  

The instant case is a single wave in a torrent of conduct. This conduct potentially 
contributed to an epidemic that continues to ravage the people of West Virginia. 
The public's interest in disclosure of the Court file is immense. The public has a 
right to know what happened in its Court. 

 
Special Discovery Commissioner's Report and Recommendations, (Case No. 01 -C-238)  
 
(May 19, 2021) (adopted by the court, May 22, 2021). 
 

 
30 McCallister v.  Purdue Pharma L.C., Transcript of Proceedings Held before the Hon. Phillip M. Stowers, Judge, 
on the Motion to Intervene at 46 (Jan. 29, 2021). 
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V. Final Thoughts 

In In re National Prescription Opiate Litigation, the Sixth Circuit explained the 

importance of judicial review of sealing court records in cases involving the public interest: 

This strong presumption in favor of openness is only overcome if a party “can 
show a compelling reason why certain documents or portions thereof should be 
sealed, [and] the seal itself [is] narrowly tailored to serve that reason.” Id. 
Further, “the greater the public interest in the litigation’s subject matter, the 
greater the showing necessary to overcome the presumption of access.”31 Id. 

Rule 26(c)’s good cause requirement applies to protection of information produced by a party 

in discovery. The Court of Appeals emphasized that a protective order shall only be entered 

upon a showing of “good cause” by the party seeking the protection: 

To show good cause for a protective order, the moving party is required to make 
“a particular and specific demonstration of fact, as distinguished from 
stereotyped and conclusory statements.” A district court abuses its discretion 
where it “ma[kes] neither factual findings nor legal arguments supporting the 
need for” the order.32  
 

We had a recurring thought throughout our representation of media clients seeking to 

unseal court records and vacate restrictive court protective orders.  In each case, opioid company 

defendants claimed protective orders and sealing of court records were necessary to prevent serious 

harm to their confidential competitive business interests.  

We wondered, what if the information generated in early court cases like the 2001 West 

Virginia cases discussed above had been disclosed to the public instead of hidden by protective 

orders and in sealed records? Clearly corporate strategies to sell prescription opioids as non-

addictive, and the number of pills sold by a pharmacies five or ten years earlier did not deserve to 

 
31 927 F.3d 919, 938-9394 (6th Cir. 2019) (citations omitted). 
32 Id. at 929-930 (citations omitted). 
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be hidden from the public based on a bogus claim of a need to protect confidential business 

information.  

What if courts had required proponents of sealing and protective orders to comply with 

Rule 26(c)’s good cause mandate? And, what if in cases spanning almost two decades, courts had 

required opioid company defendants to show a compelling interest before court records were 

sealed? 

The Sixth Circuit emphasized that despite Rule 26(c), “it is common practice for parties to 

stipulate to [protective] orders” and blanket protective orders “allow the parties to determine in the 

first instance whether particular materials fall within the order’s protection” with no judicial 

finding of good cause. 33  How many tens of thousands of Americans might have been saved from 

death or addiction if we had known that billions of addictive prescription opioid pills were quietly 

inundating communities across the land?  

 

 

 
 

 
 
 

 
33 Id. 
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Place of Birth: Length of Residence in State:

In what countries do you hold citizenship:

College(s) or university(ies) attended:

Institution Dates Attended Degree Class Standing

Law School:

Institution Dates Attended Degree Class Standing

Military Service: 
(Include branch, dates of service, rank or rate at discharge. If still a reserve or national guard member, give service, branch, unit, and present rank.)

Branch Dates of Service Rank Unit
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Are you related by blood or marriage to any judges or member of the Judicial Council of 
the United States Court of Appeals for the Fourth Circuit or to a Judge of the District Court 
for the district to which you are applying?  If yes, give their names and the relationship.

Yes No

Name Relationship

Honors

Were you a member of the law review board? Yes No

List any legal books or articles written by you, giving citations and dates:

List any honors, prizes, or awards you have received:

List continuing legal education courses completed within last five years:
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Professional Admissions

List all courts (including state bar admissions) and administrative bodies having special admission 
requirements in which you are presently admitted to practice, giving the dates of admission in each case.

Court or Administrative Body Date of Admission

Law Practice

Have you been engaged in the active practice of law for at least five years? Yes No

State the name, dates, and addresses of all law firms with which you have been associated in practice and of all 
governmental agencies or private business organizations in which you have been employed, periods you have 
practiced as a sole-practitioner or worked in and list that information for any other prior practice:

Position Firm Address Dates
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Describe the general nature of your current practice including any legal specialties which you possess and the 
character of your typical clients. Additionally, if your practice is substantially different now than previously, 
please give details of prior practice.

Do you regularly appear in court? Yes No

What percentage of your appearances in the last five years were in the following forums:

Bankruptcy Courts? %

Federal, District and Appeals Courts? %

State or Local Courts of Record? %

Administrative Bodies? %

Other? %

During the past five years, what percentage of your practice has been trial practice? %

How frequently have you appeared in court? times per month.

How frequently have you appeared at administrative hearings?  times per month.

What percentage of your practice involving litigation has been in each of the following areas: 

Bankruptcy? %

Civil? %

Criminal? %

%

%
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State the number of cases you have tried to conclusion in courts of record during each of the past five years, 
indicating whether you were sole, associate, or chief counsel. Give citations of any reported cases. 

Year # of Cases Role Citations

Have you served as a trustee or other court-appointed officer in bankruptcy matters? Yes No

If yes, provide the approximate number of such cases and list the more 
important matters in which you served.  Number:

Court Case

Summarize your courtroom experience for the past five years:
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State the names and addresses of adversary counsel against whom you have litigated your primary cases over 
the past five years:

Year Name Address

Public Office

Have you ever run for, or held, public office? If so, give details.  Yes No

Prior Judicial Experience

Have you ever held judicial office, been interviewed for a judgeship, or applied for a 
bankruptcy judge position? If so, state the courts involved with the dates of service and/or the 
date of application, and the bankruptcy judge position/s applied for.

Yes No

Court Date of Application or Dates of Service Position

671 of 1123



Page 7 of 14

Prior Quasi-judicial service:

Name of Agency Position Held Issues Heard # of Cases 
Adjudicated

Dates of 
Service

Business Involvement

If you are now an officer, director or otherwise engaged in the management of any business or enterprise, state 
the name of such enterprise, the nature of the business, the nature of your duties, and whether you intend to 
resign such position immediately upon your appointment to judicial office.

Name of Business Nature of Business Duties Intent to Resign

Since being admitted to the Bar, have you ever engaged in any occupation, business, or profession other than 
the practice of law? If so, please give the details, including dates.

State whether during the past five years you have received any fees or compensation of any kind, other than for 
legal services rendered, from any business enterprise, institution, organization, or association of any kind. If so, 
identify the source of such compensation; the nature of the business enterprise, institution, organization, or 
association involved; and the dates such compensation was paid.
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Disciplinary Proceedings/Offenses

Have you ever been convicted for violation of any federal law, state law, county or 
municipal law, regulation or ordinance? If so, please give details. Do not include traffic 
violations for which a fine of $100 or less was imposed unless it also included a jail 
sentence.

Yes No

Have you ever been sued by a client? If so, give particulars. Yes No

Have you or your professional liability insurance carrier ever settled a claim 
against you for professional malpractice? If so, please give particulars, including 
the amounts involved.

Yes No

Have you ever been charged in any civil or criminal proceeding with conduct 
alleged to involve moral turpitude, dishonesty, and or unethical conduct? If so, 
please give particulars, including the full style of the case.

Yes No
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Have you ever been disciplined for a breach of ethics or unprofessional conduct by any 
court, administrative agency, bar association, or other professional group? If so, please    
give the particulars.

Yes No

Taxes

To the best of your knowledge, are you in compliance with the tax laws of the 
federal government and of the state, county, and community of which you are a 
resident? 

Yes No

Have you filed appropriate tax returns as required by federal, state, local, and other 
government authorities? If no, please explain. Yes No

Has a tax lien or other collection procedure ever been instituted against you by 
federal, state, or local authorities? If so, give particulars. Yes No
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Professional and Other Activities

List all bar associations and legal or other professional societies of which you are a member and give the titles 
and dates of any office you have held in such groups and committees to which you belonged.

Name Title or Committee Name Dates Served

List all organizations and clubs, other than those listed above, of which you have been a member during the 
past ten years, including the titles and dates of any offices you have held in each.

Name Title Dates Served

Describe any civic, philanthropic, community, social, or public service activities during the past five years, 
including any posts or offices held and honors or awards received?

Name Post or Office Honors or Awards
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Supplemental Information

Do any clubs or private associations to which you belong have a discrimination 
clause or have a history of barring membership to women or minorities? Yes No

State any achievements or actions you have accomplished, demonstrating your commitment to equal justice 
under the law.

State any additional education or other experiences you believe would assist you in holding judicial office.

State any other pertinent information reflecting positively or adversely on you which you believe should be 
disclosed to the circuit court and the selection panel in connection with your possible nomination as United 
States bankruptcy judge.
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Personal and Judicial References

List five individuals as references who are familiar with your abilities and personal character.

Name Address Phone

Give the names and current phone numbers of at least five, but no more than ten, persons (of whom not fewer 
than four must be lawyers not associated with you in the practice of law or in business) to whom we may refer 
as to your character and ability, and state how long each has known you. Your references must have had 
adequate opportunities for observing your professional and general conduct and ability.  Describe the status of 
non-law references.

Name Phone Period of Acquaintance

Give the names and current phone numbers of at least three persons who have worked for you and with you in 
a subordinate position.

Name Phone Work Relationship
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Name Phone Work Relationship

Give the names and current phone numbers of not more than five judges (of whom at least three must be active) 
with whom you are not and have not been associated in the practice of law or in business, before whom you 
have appeared recently in matters which would afford them an opportunity to observe your professional 
conduct and ability. If yours is a non-litigation practice, list such judges, if any, who have had an opportunity to 
observe you in bar association or other activities. Indicate those before whom you have appeared in court or 
other judicial bodies by inserting (C) before the name of the judge.

Name Phone Court Matter

Statement of Applicant
All applications must be submitted personally.   
  
By signing below, the applicant indicates his/her willingness to serve if selected.  
  
The individual selected must comply with the financial disclosure requirements pursuant to the Ethics in 
Government Act of 1978, Pub. L. No. 95-521, 92 Stat. 1824 (1978) (codified as amended at 5 U.S.C. app. §§ 
101-111). 
  
This form will be kept confidential and will be examined only by members of the merit selection panel, the 
circuit executive, judges of the judicial council, and the judges of the court of appeals. The individuals listed as 
references in this application, as well as applicant's employer or coworkers, may be contacted by the panel. If 
this presents a problem, applicant should notify the circuit executive so that special arrangements can be made.  

  
I declare under penalty of perjury that the foregoing is true and correct.  
  
Executed on: 
 

Date Signature of Applicant
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Remarks:
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APPLICATION FOR

POSITION OF UNITED STATES BANKRUPTCY JUDGE

Instructions:

All questions must be answered.  If a question or section is not applicable, please so state. 
Please respond fully, using additional pages if necessary, giving full names and current office
addresses and phone numbers (or residence, if no office) for all judicial, professional, personal or
other references.  Please provide an original and seven copies of your completed application and one
copy each of five writing samples–all documents should be unbound, single-sided, either clipped or
stapled.  Submit a pdf of all documents provided on a CD or flash drive.

Completed applications should be directed to:

Collins T. Fitzpatrick
Circuit Executive
Bankruptcy Judge Application
Judicial Council of the Seventh Circuit
2780 U.S. Courthouse
219 South Dearborn Street
Chicago, IL  60604

Your signature in the lower right-hand corner of this document indicates your consent to this
evaluation and the checking of references.

The bankruptcy judgeship position for which you are applying is for the United States District
Court for the Northern District of Illinois.  The Judge must also be willing to travel to other locations
in the Seventh Circuit to handle cases as need arises.

Applications are to be received on or before December 15, 2014.

Signature of Applicant

Office Phone:

Residence Phone:

Email Address:

Date Signed: 
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PART A -- PERSONAL BACKGROUND

1. (a) Full Name: 

(b) Other names by which known: 

(c) Address: Office  

   

Phone

Residence

Phone

(d) Residence addresses, past five (5) years, with dates:

(e) Birth: Date  Place 

(f) Marital Status 

Spouse's Name 

(g) Children: Number  Ages 

2. (a) Have you served in the U.S. or other military? 

(b) Service  Dates 

3. (a) Have you ever been convicted of a felony or a misdemeanor (excluding minor traffic
offenses)? .
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(b) If so, state the facts and circumstances fully, including date, court, and disposition. 
Use separate attachment form.

PART B -- EDUCATIONAL BACKGROUND

4. (a) High School  Graduation Date 

(b) College:  Include nonlegal graduate work.

SCHOOL DATES MAJOR DEGREE

(c) Honors, Awards, etc.

5. Describe any other formal education or courses (omitting primary and legal).

2
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6. Legal:  Include all law schools attended.

(a) SCHOOL DATES DEGREE

(b) State in detail any honors, awards, law review, other activities or achievements.

PART C -- PROFESSIONAL AND OCCUPATIONAL BACKGROUND

7. (a) When were you admitted to practice in /  ?
(State) (Year)

(b) How long have you practiced in / ?
(State) (Years)

(c) Name all states, courts and administrative agencies or tribunals before which you
have been admitted to practice,  dates admitted; state whether you are currently admitted and
whether you actively practice there now.  Do not include special admission for a particular
case.

COURT, AGENCY, ETC.  DATE CURRENT ACTIVE

3
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COURT, AGENCY, ETC.  DATE CURRENT ACTIVE

8. Do you actively practice law in any other state?
If so, describe extent and nature of practice.

9. Bar Association and Activities.

List all national, state, local specialty, honorary and other bar associations or other legal
societies to which you have belonged.  State as to each committee membership and other
activity:  offices held, whether you are now a member in good standing, or if not, why.

4
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10.  List any judicial or quasi-judicial offices you have held or applied for.  Do not include any
present judicial office you hold.

(Circle F or P for full or part-time.)

OFFICE LOCATION
PERIOD OF
SERVICE or

DATE OF
APPLICATION

F P

F P

11. List any elective public office you have ever held (other than judicial or quasi-judicial). 

OFFICE LOCATION
PERIOD

OF SERVICE

12. List any appointive public office you have ever held (other than judicial or quasi-judicial).

(Circle F or P for full or part-time.)

F P OFFICE: DUTIES: 

LOCATION: 

F P OFFICE: DUTIES: 

LOCATION: 

F P OFFICE: DUTIES: 

LOCATION: 

13. List any elective public office for which you have been an unsuccessful candidate.

OFFICE LOCATION DATE

5

686 of 1123



14. Present professional practice or occupational status, whether law-related or not.

Describe your title, position, your duties or type of practice, inception date, and list names
and current phone numbers of partners, associates, or persons with whom you share an
office.

(a) Title/Position 

(b) Practice/Occupation 

(c) Partners/Associates/etc. 

15.  Past legal or law-related professional status.

(a) Give a brief history of your legal career in inverse chronological order.  Begin with
the most recent experience prior to your present status.

PERIOD
By Years

-

PLACE
City, County,
State

STATUS
Solo Practice, partner,
assoc., office sharer

TYPE OF PRACTICE
Probate, general
insurance claims, etc.

6
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(b) As to your past practice as stated in (a) above, list the names and current office phone
numbers of partners, office sharers, etc., for the same periods as stated in (a) above.

 

PERIOD
By Years

- NAME OF LAWYER

STATUS OF LAWYER
Partner, assoc., office
sharer, etc. PHONE

16. Indicate the percentage of time devoted to different types of practice, and describe your trial
(jury and non-jury) and appellate experience.

 

17. Non-law-related.  Professional and Occupational Background.

(a) List all professional or occupational licenses (other than law) which you have ever
held.  If license is still current, so indicate by checking "C". 

LICENSE ISSUING AUTHORITY DATE C

7
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LICENSE ISSUING AUTHORITY DATE C

(b) If any such license has ever been revoked or suspended or if your conduct has been
the subject of other discipline or complaint to the licensing authority or its disciplinary body,
state fully the facts and circumstances and the disposition.  Use separate attachment form.

(c) Describe fully all non-law-related professions or occupations pursued since your first
admission to the bar, giving dates, company names, duties, reason(s) for leaving, etc.

 

 

 

8
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PART D -- PROFESSIONAL AND PERSONAL CONDUCT

YOUR NAME 

18. (a) Has your license or right to practice before or in any state, court, agency, or other
tribunal ever been denied, revoked, or suspended? .  If so, state the facts and
circumstances fully.  Use separate attachment form.

(b) Have you ever been formally censured, adjudged or held in contempt or otherwise
disciplined by any judge, court, agency, or tribunal? .  If so, state the facts
and circumstances fully.  Use separate attachment form.

(c) Has your professional conduct or ability been the subject of comment, favorable or
unfavorable, in a written opinion of any judge, court, or other tribunal?  . 
If so, attach a copy of the opinion and state facts and circumstances you feel appropriate. 
Use separate attachment form.

19. (a) Have you been the subject of any complaint filed with or made to any board of
attorneys for professional responsibility?   .  If the complaint was dismissed
with no action taken against you, that is all you need say.  If any action, including a warning,
was taken, please state fully the facts and circumstances and the disposition of the matter. 
Use separate attachment form.

(b) Have you been the subject of any complaint filed with or made to any similar
authority of any other court or state?  .   If so, state fully the facts and
circumstances and the disposition of the matter.  Use separate attachment form.

20. Have you ever been the subject of a complaint filed with or made to any bar association or
committee thereof?  .  If so, state fully the facts and circumstances and the 
disposition of the matter.  Use separate attachment form.

21. Have you ever sued or been sued by a client? .  If so, state fully the facts and
circumstances; the court and case number; names, addresses, and phone numbers of your
attorney and all other counsel; and the disposition of the matter.  Use separate attachment
form.

22. Have you ever been a party to or otherwise personally involved (other than as counsel) in any
litigation? .  If so, state the court, case number and style, the nature of the case
and the circumstances of your involvement, the names and current phone numbers of your
attorney and of any attorney representing an interest adverse to yours, and the disposition. 
Use separate attachment form.

   
23. Has a tax lien or other collection procedure ever been instituted against you by federal, state,

or local authorities? .  If so, give particulars.  Use separate attachment form.

9
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NOTE: All candidates must complete and sign and return the attached authorization
forms relating to disciplinary and grievance matters.

PART E -- PERSONAL AND JUDICIAL REFERENCES

YOUR NAME:  

24. (a) Give the names and current phone numbers of at least five, but no more than
ten persons (of whom not fewer than four must be lawyers not associated with you
in the practice of law or in business) to whom you refer as to your character and
ability, and state how long each has known you.  Your references must have had 
adequate opportunities for observing your professional and general conduct and
ability.  Describe the status of non-law references.

NAME PHONE NUMBER
PERIOD OF

ACQUAINTANCE

(b) Give the names and current phone numbers of at least three persons who have worked
for you and with you in a subordinate position.

NAME PHONE WORK RELATIONSHIP

10
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NAME PHONE WORK RELATIONSHIP

(c) Give the names and current phone numbers of not more five judges (of whom at least
three must be active) with whom you are not and have not been associated in the practice of
law or in business, before whom you have appeared recently in matters which would afford
them an opportunity to observe your professional conduct and ability.  If yours is a non-
litigation practice, list such judges, if any, who have had an opportunity to observe you in bar
association or other activities.  If you are a judge, list judges familiar with your work.

NAME OF JUDGE COURT
DATE AND NATURE

OF MOST RECENT CASE DATE

PART F -- ADVERSARY REFERENCES

YOUR NAME:  

25. This question asks for the names and current phone numbers of lawyers who have
represented adverse positions in matters handled by you in the past two years.  There are two
categories, litigation and non-litigation.  Each category has space for the listing of the names
of twenty lawyers.  Do not list the name of a lawyer more than once in either category.  If you
have had multiple matters with a listed lawyer, indicate the fact by (M) following his or her
name.  In such instance, by separate attachment, list no more than five additional matters or
cases with dates as to each lawyer.  

11
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If you have listed names of twenty lawyers in a category, you need not answer the other
category; but if you do, list no more than ten names in that other category.  Applicants who
are judges need to list names of twenty lawyers who have appeared before them in the last
year in adversarial matters.

(a) Litigation Matters:

NAME OF LAWYER COURT
NUMBER AND
CASE STYLE DATE PHONE

12
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(b) Non-litigation Matters:

NAME OF LAWYER PHONE NATURE OF MATTER DATE

PART G -- WRITTEN WORK

26. (a) Please attach five representational samples of your written work (articles, opinions,

13
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treatises, trial, or appellate briefs.)  State whether you were the sole author.  If you were not,
give the names, current office addresses, and telephone numbers of the persons who assisted
you in the writing or research.

PART H – CONCLUSION

27. State why you believe you are qualified to perform the duties of a United States Bankruptcy
Judge.  Include any special professional, occupational, or civic experience you have had that
you believe should be considered by the committee.  Include any legal teaching you have
done. 

14
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28. State any other information which you believe to be relevant to the Committee's review.

NOTE:  Remember to return the authorization and all attachments with your return of this
questionnaire.

15
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SEPARATE ATTACHMENT FORM

YOUR NAME 

This is a separate attachment to Part              , Question              .
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AUTHORIZATION & WAIVER

I hereby authorize the administrators of the disciplinary and inquiry bodies of any state, court,
or bar association of which I am a member to disclose to the Committee all information contained
in the files of such bodies concerning my present professional status, all complaints which have been
made against me, together with the disposition thereof.  I expressly waive for use by the Committee,
the Seventh Circuit Judicial Council, and the United States Court of Appeals for the Seventh Circuit
whatever right I may have to confidentiality of the foregoing information.

(Print or type name) (Signature)

(Address)

(Date Signed)
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File name:       _      _      .pdf App.#:                   Date Rec’d:   

[To be completed by OCE staff] 

A P P L I C A T I O N   F O R M 

UNITED STATES BANKRUPTCY JUDGE 
__________________ DISTRICT OF __________________ 

________________ (&) ________________ Division(s) 

A. Biographical Information

1. Name
(Last) (First) (Middle) 

Other names used, if any 

2. Residence
Street (no P.O. Boxes) 

City, State and Zip Code 

( ) ( ) 
Home Telephone Cell Phone 

Email Address 

3. Business address
Name 

Street (no P.O. Boxes) 

City, State and Zip Code 

( ) ( ) 
Business Telephone Business Fax 

Email Address 

rev. 7/2020 
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4. The Circuit Executive's Office should send correspondence to:

❒ Business      ❒   Home

5. Length of residence in state

6. Country of citizenship

If you are a naturalized citizen, please state the date and place of naturalization:

7. Have you applied for any bankruptcy judgeship vacancies within the US Courts within
the last five years?   ❒   Yes ❒   No

If yes, please list the year(s) of your application(s) and the court(s) for which you
applied:

                                                                                                                 

How did you first learn of this vacancy? 

☐ Announcement?  Where posted?  _________________________________

☐ Publication/Ad?  Name of publication?  ___________________________

☐ Bar Association? Which one?  ___________________________________

☐ Court (please specify):   ________________________________________

☐ Other (please specify):   ________________________________________
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APPLICATION SUMMARY 
 
Name:      

 City of Residence: 
 
Present Affiliation: 
 
 
Position(s):  Since: 
 
 
 
5 year Practice History 
Bankruptcy         %; Commercial Law         %; Gen. Civil Law         %; Other         % 
 
Previous Affiliations (last 15 years) 
Dates  Organization              Position  Location 
 
 
 
 
 
 
Education 
Undergraduate:     Degree:   Year: 
 
Law School:      Degree:   Year: 
 
Other School:      Degree:   Year: 
 
Special achievements, recognition, publications and dates (academic or otherwise): 
 
 
 
 
 
 
 
Professional, community, or public service activities/awards and dates: 
  
 
 
 
 
 
 

7/2020 
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B. Present Affiliation 
 
1. Your title or position          
 
 Dates of affiliation          
 
2. Previous title or position (if applicable): _________________________________ 
 
 Dates of affiliation (if applicable):         
 
3. Name of Firm/Employer          
 
4. Your supervisor's or managing partner’s name      
 
5. His/her title or position         
 
 
6. Salary or net income (annual)         
 
7. May this firm or employer be contacted about your application for this position? 
 
     Yes   No  
 
8. Give a synopsis of this position including nature of practice and types of matters accounting 

for most of your time. 
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C. Past affiliations 
 
 Prior Positions (List experience for last fifteen years, excluding your current position) 
 
 
C.1 Employer           
 
 Dates of Employment          
 
 Address            
 
             
 
 Telephone (  )         
 
 Supervisor/Managing Partner         
 
 Position(s) you held:    Dates held: 
 (e.g.: associate, partner)      
 ______________________________ _____________________________ 
   
 ______________________________ _____________________________ 
 
 Salary or net income (annual)         
 
 Duties            
             
             
             
             
             
             
             
             
 
 Reason for leaving          
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C.2 Employer           
 
 Dates of Employment          
 
 Address            
 
             
 
 Telephone (  )         
 
 Supervisor/Managing Partner         
 
 Position(s) you held:    Dates held: 
 (e.g.: associate, partner)      
 ______________________________ _____________________________ 
   
 ______________________________ _____________________________ 
 
 Salary or net income (annual)         
 
 Duties            
             
             
             
             
             
             
             
             
             
             
 
 Reason for leaving          
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C.3 Employer           
 
 Dates of Employment          
 
 Address            
 
             
 
 Telephone (  )         
 
 Supervisor/Managing Partner         
 
 Position(s) you held:    Dates held: 
 (e.g.: associate, partner)      
 ______________________________ _____________________________ 
   
 ______________________________ _____________________________ 
 
 Salary or net income (annual)         
 
 Duties            
             
             
             
             
             
             
             
             
             
             
 
 Reason for leaving          
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C.4 Employer           
 
 Dates of Employment          
 
 Address            
 
             
 
 Telephone (  )         
 
 Supervisor/Managing Partner         
 
 Position(s) you held:    Dates held: 
 (e.g.: associate, partner)      
 ______________________________ _____________________________ 
   
 ______________________________ _____________________________ 
 
 Salary or net income (annual)         
 
 Duties            
             
             
             
             
             
             
             
             
             
             
 
 Reason for leaving          
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D. Description of Legal Practice 
 
1. Approximately what percentage of your time in the last ten years concerned: 
 
 Bankruptcy matters       %  
 
 Other commercial law       %  
 

General civil law       % 
 
 Other*         % 
  
2. Estimate the percentage of your total time in legal work during the last ten years that was: 
 
 Spent in litigation (trial, motions, depositions)   % 
 
 Spent in negotiations       % 
 
 Spent in legal research      % 
 
 Spent in legal drafting and writing     % 
 
 Spent supervising the legal work of others    % 
 
 Spent in office management/administration    % 
 
 Other*         % 
 
 
3. Considering only your practice of bankruptcy law within the last ten years, please estimate 

the percentage of your time spent within your bankruptcy practice in each category.  All 
entries combined should equal 100%. 

 
 Representing ---------> Debtors Creditors Trustees** Other  
 
 Under Chapter 11   %  %  %  % 
 
 Under Chapter 7   %  %  %  % 
 
 Under Chapter 13   %  %  %  % 
 
 Other Chapter(s) (specify)  %  %  %  % 
 
 
 __________________________________    
     * If any single activity occupied more than 10% of your time, indicate the nature of that activity. 
   ** Includes serving as a Trustee. 
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3.1 Summarize your bankruptcy experience and practice, if any. 
             
             
             
             
             
             
             
             
  
4. Provide the following information on five significant cases in which you were involved 

during the past ten years. 
 
4.1 Case name           
 
 Court and case citation number         
 (if any) 
 
 Nature of case                      
 
 Your role in case          
 
 Results of your activities in this case        
             
             
             
             
             
             
 
   Name   Address     Phone  
 
Co-counsel(s)  __________________  _______________________________  _________________  
 
Opposing  
counsel(s)  __________________  _______________________________  _________________  
 
Judge   __________________   
 
4.2 Case name           
 
 Court and case citation number         
 (if any) 
 
 Nature of case                      
 
 Your role in case          
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Results of your activities in this case        
             
             
             
             
             
             
    
   Name   Address     Phone  
 
Co-counsel(s)  __________________  _______________________________  _________________  
 
Opposing  
counsel(s)  __________________  _______________________________  _________________  
 
Judge   ________________________   
 
4.3 Case name           
 
 Court and case citation number         
 (if any) 
 
 Nature of case                      
 
 Your role in case          
 

Results of your activities in this case        
             
             
             
             
             
             
  
   Name   Address     Phone  
 
Co-counsel(s)  __________________  _______________________________  _________________  
 
Opposing  
counsel(s)  __________________  _______________________________  _________________  
 
Judge   ________________________   
 
4.4 Case name           
   
 Court and case citation number         
 (if any) 
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 Nature of case                      
 
 Your role in case          
 

Results of your activities in this case        
             
             
             
             
             
             
  
   Name   Address     Phone  
 
Co-counsel(s)  __________________  _______________________________  _________________  
 
Opposing  
counsel(s)  __________________  _______________________________  _________________  
 
Judge   ________________________   
 
4.5 Case name           
 
 Court and case citation number         
 (if any) 
 
 Nature of case                      
 
 Your role in case          
 
 Results of your activities in this case        
             
             
             
             
             
             
   
   Name   Address     Phone  
 
Co-counsel(s)  __________________  _______________________________  _________________  
 
Opposing  
counsel(s)  __________________  _______________________________  _________________  
 
Judge   ________________________   
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E. Education 
 
1. Undergraduate institution(s)         

 Dates attended (mm/yyyy)         

 Degree(s) received and date graduated       

 Major field(s) of study         
 
2. Law school name*          

 Law school address          
Street 

             
City/State/Zip Code 

 
 Class standing (if known)         

 Dates attended                                                            

 Degree received and date graduated        
 
3. Other law or graduate education received       

 Institution attended          

 Course of study           

 Degree received and date graduated         
 
4. Describe any honors, awards, law review, certifications, or other activities or achievements. 
             
             
             
             
             
             
             
             
             
             
             
             
             
             
             
 

* If selected for interview, you will be requested to provide a transcript from all law schools 

attended. 
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F. Court Admission 
 

List state court bars to which you are presently admitted to practice and the year of 
admission.* 

 

 

 State bar           
  
 Year admitted           
  
  

State bar           

  
 Year admitted           
 

 

State bar           
  
 Year admitted           
  
  

 State bar           
  
 Year admitted           
 
  

 State bar           
  
 Year admitted           
 
  

 State bar           
  
 Year admitted           
 
 
 
 
 
 

* If selected for interview, you will be requested to have the state bar administrative office(s) provide 
information concerning your membership in good standing and any applicable disciplinary history. 
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G. References 
 
 All letters of reference MUST be submitted with the original application. 
 

Please list three professional and three personal (not related to you) references. 
Note: All references may be contacted upon receipt of completed application.   

 
PROFESSIONAL REFERENCES 

 
1.             
   Name     Title/Organization 
 
             

Street/ City/State/Zip Code 
 
 ( )           

Phone 
 
                                                                                                                        
 Relationship      Period of acquaintance  
  
 
2.             
   Name     Title/Organization 
 
             

Street/ City/State/Zip Code 
 
 ( )           

Phone 
 
                                                                                                                        
 Relationship      Period of acquaintance  
 
 
3.             
   Name     Title/Organization 
 
             

Street/ City/State/Zip Code 
 
 ( )           

Phone 
 
                                                                                                                        
 Relationship      Period of acquaintance  
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PERSONAL REFERENCES 
 
 
1.             
   Name     Title/Organization 
 
             

Street/ City/State/Zip Code 
 
 ( )           

Phone 
 
                                                                                                                        
 Relationship      Period of acquaintance  
 
 
2.             
   Name     Title/Organization 
 
             

Street/ City/State/Zip Code 
 
 ( )           

Phone 
 
                                                                                                                        
 Relationship      Period of acquaintance  
 
 
3.             
   Name     Title/Organization 
 
             

Street/ City/State/Zip Code 
 
 ( )           

Phone 
 
                                                                                                                        
 Relationship      Period of acquaintance 
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H. Additional Questions 
 

Respond to each of the following inquiries where applicable. Indicate on additional 
attachment sheets the number of the Question you are answering and repeat the 
Question.  Indicate which Questions, if any, are not applicable. 

 
1. List all seminars, symposia, lectures, or legal meetings in the nature of continuing legal 

education that you have attended in the past three years, stating the date, place, sponsoring 
organization, and subject(s) of the program(s). 

 
2. List all seminars, symposia, lectures, or legal meetings in the last three years in which you 

have participated as a speaker, lecturer, panelist -- identifying your role and the subject(s) or 
topic(s). 

 
3. If you have ever taught or lectured at a law school, please state the school(s), date(s) and 

subject(s), and your title, status or role. 
 

4. Describe any non-legal teaching or lecturing you have done. 
 

5. If you have written individually or with others any articles, treatises, texts, handbooks, or 
other writings on legal matters, which have been published, provide the complete citation 
including publisher, date, title, and subject matter, and list the names, telephone numbers 
and current office addresses of any persons who co-authored, collaborated or assisted you in 
the writing or research. You may append pages of one or two representative selections (limit 
to maximum of 10 pages in total). 

 
6. List any judicial or quasi-judicial office(s) you have held.  Do not include any full-time 

position you hold at present.  Please indicate whether the position was full-time or part-time, 
its location, the court or other entity served, your duties, and period of service. 

 
7. Summarize your courtroom experience for the past ten years.  

 
8. If a majority of your work is in consumer related matters, how many 341 meetings have you 

facilitated or participated in over the last 5 years? 
 

9. List any elective or appointive public offices you have ever held (other than judicial or 
quasi-judicial).  Please indicate whether the position was full-time or part-time, its location, 
duties (unless obvious from the title), and the periods of service. 

 
10. List all professional or occupational license(s) (other than law) which you have ever held.  

Indicate the organization(s) that issued the license(s) and whether the license(s) is still 
current. 

 
11. If any professional or occupational license(s) has ever been revoked or suspended or if your 

conduct has been the subject of other discipline or complaint to the licensing authority or its 
disciplinary body, state fully the facts and circumstances and the disposition.  Use attached 
sheets.  If you have nothing to report, check here  . 
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12. Describe fully all non-law related professions or occupations pursued since your first 

admission to the bar, which are not already listed herein.  Provide dates, employer names, 
duties, reasons for leaving, and any other pertinent information regarding the same.  

 
13. Describe any civic, philanthropic, community, social, or public service activities in which 

you have been engaged during the past three years, including any posts or offices held and 
honors or awards received. 

 
14. Has your license or right to practice law before or in any state, court agency, or other 

tribunal ever been denied, revoked, or suspended?  If so, describe the facts and 
circumstances fully on attached sheets.  

 
      Yes   No 
 

15. Have you ever been formally censured, reprimanded, adjudged, held in contempt, or 
otherwise disciplined by any judge, court, agency or tribunal?  If so, describe the facts and 
circumstances fully on attached sheets. 

 
      Yes   No 
 

16. Has your professional conduct or ability been the subject of comment, favorable or 
unfavorable, in a written opinion of any judge, court, or other tribunal?  If so, attach a copy 
of the opinion and state any facts and circumstances you feel appropriate.  Use separate 
attached sheets.  

 
      Yes   No 
 

17. Have you been the subject of any complaint filed with or made to any attorney disciplinary 
body?  If so, state fully the facts and circumstances and the disposition of the matter on 
attached sheets. 

 
      Yes   No 
 

18. Have you ever been the subject of any complaint filed with or made to any bar association or 
committee thereof?  If so, state fully the facts and circumstances and the disposition of the 
matters on attached sheets. 

 
      Yes   No 
 

19. Have you ever sued or been sued by a client?  If so, state fully on attached sheets the facts 
and circumstances, the court and case number, names, addresses and phone numbers of your 
attorney and all other counsel, and the disposition of the matter. 

 
      Yes   No 
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20. Have you ever been a party to or otherwise personally involved (other than as counsel) in 
any litigation?  If so, state on attached sheet(s) the court, case number, the nature of the case 
and the circumstances of your involvement, the names and current phone numbers of your 
attorney and of any attorney representing an interest adverse to yours, and the disposition. 

 
      Yes   No 
 

21. Have you been the subject of favorable, unfavorable or other comment in the media?  If so, 
give particulars on attached sheet(s). 

 
      Yes   No 
 

22. Note:  As part of the court of appeals' consideration of a candidate's qualifications and 
suitability for appointment as a bankruptcy judge, candidates nominated for final 
consideration may be required to provide detailed financial data including copies of 
their federal income tax returns for the preceding 3-year period in a preliminary 
disclosure statement. 

 
Therefore, to the best of your knowledge, are you in compliance with the tax laws of the 
federal government and the state, county and community of which you are a resident? 

 
      Yes   No (Please explain.) 
 
 Have you timely filed appropriate tax returns as required by federal, state, local and other 

government authorities? 
 
     Yes   No (Please explain.) 

 
Has a tax lien or other collection procedure ever been instituted against you by federal, state 
or local authorities?  If so, give particulars on attached sheet(s). 

 
      Yes   No (Please explain.) 
 

23. Do you now or within the last five years, have you used illegal drugs, abused alcohol or 
otherwise have or had a substance abuse problem?  If yes, describe fully on attached sheets, 
the circumstances--including specific substance, duration, time period and frequency of use, 
and whether you received counseling or other rehabilitative treatment. 

 
      Yes   No 
 

24. Have you ever been convicted of a felony or a misdemeanor, or been arrested for driving 
under the influence of alcohol or drugs?  If so, describe fully on attached sheet(s) the 
circumstances--including date, court, and disposition. 

 
      Yes   No 
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25. Have you served in the Armed Forces of the United States or of any other country?   

 
      Yes   No 
 

(If yes, please indicate on a separate sheet the branch of service, dates of service, rank or 
rate and type of discharge received.  If still a reserve or National Guard member, please give 
service, branch, unit, and present rank.) 

 
26. Are you computer literate?  If so, describe your computer capability fully on attached 

sheet(s). 
 
      Yes   No 
 

27. Do any clubs or private associations to which you belong have a discrimination clause or 
have a history of barring membership to anyone based on race, color, gender or religion? 

 
      Yes   No 
 

28. Are you familiar with:  
a. the Code of Conduct for United States Judges, from the Guide to Judiciary Policy, 

Volume 2: Ethics and Judicial Conduct, Part A: Codes of Conduct, Chapter 2: Code 
of Conduct for United States Judges (effective March 20, 2014) (available on 
USCourts.gov at http://www.uscourts.gov/judges-judgeships/code-conduct-united-
states-judges), and  

b. the limitation upon federal employees on earning outside income prescribed under Title 
VI of the Ethics Reform Act of 1989 and its amendments?   

 
      Yes   No 
 

29. Please attach a brief statement of why you are seeking the position of United States 
Bankruptcy Judge and why you feel that you are qualified for the position.  Include any 
special professional, occupational or other experience you have had which you feel should 
be considered by the screening committee.  Describe how your educational, legal, 
administrative and business experience have prepared you for this position. 
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I. Health Information 
 
1. What is your general present state of physical and mental health?     
              
 
2. When was your last general physical examination?  Finalists who have not had a general 

physical examination within the past two years may be asked to do so. 
              
 

 
If you answer yes to questions 3, 4, or 5 below, please provide the particulars on attached 
sheets including, (where appropriate), the causes, dates, name, address, and telephone 
number of physician(s) or other professional counselors consulted, place, or confinement, 
and the present status of the conditions which caused the confinement or incapacitation. 

 
3. Have you been hospitalized due to injury or illness (other than pregnancy or child birth) 

within the past five years?   
 
      Yes   No 
 
4. During the past ten years, have you been prevented from working due to injury or illness, or 

otherwise incapacitated (except pregnancy or child birth) for a period of more than  
 10 days?   
 
      Yes   No 
 
5. Do you have any disabilities which would prevent you from performing the essential 

functions of the position of bankruptcy judge?  If so, please provide details on attached 
sheets. 

 
      Yes   No 
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J. Authorizations and Waivers 
 
 

Ninth Circuit 
Bankruptcy Judge Application Form 

 
Office of the Circuit Executive 

P.O. Box 193939 
San Francisco, CA  94119-3939 

(415) 355-8900 
 
 
 

Professional Experience Inquiry 
 

Authorization and Waiver Form 
 
 
 
 
 I hereby authorize the administrators of the disciplinary and inquiry bodies of any court, bar 
or other association to disclose to the Merit Screening Committee, the Ninth Circuit Judicial 
Council and the Court of Appeals all information contained in the files of such bodies concerning 
my present professional status, all complaints which have been made against me, together with the 
disposition thereof.  I expressly waive whatever right I may have to confidentiality of the foregoing 
information. 
 
 I also hereby authorize the custodian of any records or information related to my application 
for bankruptcy judge to permit the examination or receipt of such records and/or information by 
anyone designated by the Merit Screening Committee, the Ninth Circuit Judicial Council and the 
Court of Appeals. 
 
 
 
 
 
 
 
             
      Print or Type Name           Signature 
 
 
 
 
 
             
         Date Signed 
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Ninth Circuit 
Bankruptcy Judge Application Form 

 
Office of the Circuit Executive 

P.O. Box 193939 
San Francisco, CA  94119-3939 

(415) 355-8900 
 

Medical Authorization and Waiver 
 
 
Physician's name           
 
Address            

Street 
                                                                                                                                                    

City/State/Zip Code 
( )            

Phone 
 
 I hereby authorize any person designated by the Ninth Circuit or the Merit Screening 
Committee to communicate orally (including by telephone) and/or in writing with the physician or 
counselor named above with regard to my physical and mental condition and history, and any care, 
treatment and advice given me. 
 
 I hereby authorize and direct the physician or counselor named above to communicate to 
such person orally (including by telephone) such information regarding my physical and mental 
condition, care, treatment and advice as may be sought by such person and to supply a written 
statement if requested by such person.  For these purposes, I hereby waive any physician-patient 
privilege that may exist. 
 
 
Name             
 
Address            

Street 
             

City/State/Zip Code 
( )            

Phone 
Signature            
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Ninth Circuit 
Bankruptcy Judge Application Form 

 
Office of the Circuit Executive 

P.O. Box 193939 
San Francisco, CA  94119-3939 

(415) 355-8910 
 
 
 

RELEASE OF ALL CLAIMS FORM 
 

STATE BAR OF CALIFORNIA 
 

(Only required of applicants who are members of the State Bar of California)* 
 
 

 
 
 I hereby release, discharge and exonerate the State Bar of California, its agents and 
representatives, and any person so furnishing information from any and all liability of every nature 
and kind arising out of the furnishing or inspection of such documents, records, or the information 
or the investigation made by the State Bar of California. 
 
 The undersigned further waives all rights or benefits which the undersigned now has or in 
the future may have under the terms of § 1542 of the Civil Code of the State of California, which 
said section reads as follows: 
 

"A general release does not extend to claims which the creditor does not know or 
suspect to exist in his or her favor at the time of executing the release, which if 
known by him or her must have materially affected his or her settlement with the 
debtor." 

 
 
 
 
 
             
       Print or Type Name     Signature 
 
 
       
  Date Signed 
 
 

* Please note that if you are requested to provide proof of your membership and good standing in the 
State Bar of California you will be required to make a payment of $25 with your request.  Please do 
not send this release of claims form to the State Bar of California unless you are selected for an 
interview.   
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K. Application Verification

The questions answered and statements made in this application are true and correct (or are
based on information I believe to be true and correct).

I will submit to a physical and/or psychiatric examination at my expense, if requested
to do so.  I also authorize my current and former employers and others who are familiar with
my work and character to give any information they may have regarding me.  I hereby waive
any claims that I could make against them for information provided in connection with this
application.

If selected for interview by the Merit Screening Committee, I will provide transcripts from
all law schools attended and evidence of good standing in all state bars in which
membership is held.

This application is being submitted by me personally and, if selected, I am willing to serve
as a United States bankruptcy judge in the district where the vacancy occurs.

       Signature 
 Date Signed 
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The Evolution of 11 U.S.C. § 523(a)(8)1 

 
The enactment of Title 11 of the United States Code in 1978 provided the first iteration of 

section 523(a)(8)’s exception to discharge for certain student loan debt: 
 

(a) A discharge under section 727, 1141, or 1328(b) of this title does not discharge 
an individual debtor from any debt—, 

* * * 
(8) to a governmental unit, or a nonprofit institution of higher education, for 

an educational loan, unless—, 
(A) such loan first became due before five years before the date of 

the filing of the petition; or 
(B) excepting such debt from discharge under this paragraph will 

impose an undue hardship on the debtor and the debtor’s dependents[.] 
 

Pub. L. No. 95-598, § 101, 92 Stat. 2549, 2591 (1978). This enactment limited the exception to 
debts for educational loans owed to a governmental unit or a nonprofit institution of higher 
education. 

 
As originally enacted, section 523(a)(8) contained two bases for the dischargeability of 

certain student loan debt. Specifically, that debt was dischargeable: (1) if the first payment on the 
educational loan had become due more than five years prior to the debtor’s bankruptcy filing, or 
(2) if excepting the debt from discharge would impose an undue hardship on the debtor and the 
debtor’s dependents. Based on the legislative history, these provisions were “designed to remedy 
abuses of the educational loan system by restricting the ability of a student to discharge an 
educational loan by filing for bankruptcy shortly after graduation, and to safeguard the financial 
integrity of educational loan programs.” Santa Fe Med. Servs., Inc. v. Segal (In re Segal), 57 F.3d 
342, 348 (3d Cir. 1995). 

 
In 1979, Congress amended section 523(a)(8), striking “to a governmental unit, or a 

nonprofit institution of higher education, for an educational loan” in the umbrella section of the 
statute and replacing the language with “for an educational loan made, insured, or guaranteed by a 
governmental unit, or made under any program funded in whole or in part by a governmental unit 
or a nonprofit institution of higher education.” Pub. L. No. 96-56, § 3, 93 Stat. 387, 387 (1979). This 
amendment expanded the breadth of the types of student loan debt within section 523(a)(8) and 
clarified that subsection (A)’s five-year pre-petition period calculation was “exclusive of any 
applicable suspension of the repayment period.” Id. 

 
Subsequently, the Crime Control Act of 1990 made two significant amendments to section 

523(a)(8). First, Congress again expanded the scope of the types of debt included in the statute. 
Second, the Crime Control Act enlarged the five-year period in subsection (A) to a seven-year 
period and expanded the type of debt from “loan made” to reflect the debts newly inserted into the 
general coverage of section 523(a)(8). 

 
 
 

1 Materials prepared by Judge Rebecca Connelly, USBC, W.D. Va. 

727 of 1123



4  

In 1998, Congress deleted subsection (A) of 523(a)(8). Higher Education Amendments of 
1998, Pub. L. No. 105-244, § 971(a), 112 Stat. 1581, 1837 (1998). This left only one basis for 
debtors to have their student loans determined dischargeable: “undue hardship.” 

 
The most recent amendments to section 523(a)(8) occurred in 2005. The amendments 

restructured the language, striking the then-existing (a)(8) in its entirety and adding the following: 
 

(8) unless excepting such debt from discharge under this paragraph would impose 
an undue hardship on the debtor and the debtor’s dependents, for— 

(A)(i) an educational benefit overpayment or loan made, insured, or 
guaranteed by a governmental unit, or made under any program funded in whole or 
in part by a governmental unit or nonprofit institution; or 

(ii) an obligation to repay funds received as an educational benefit, 
scholarship, or stipend; or 

(B) any other educational loan that is a qualified education loan, as defined 
in section 221(d)(1) of the Internal Revenue Code of 1986, incurred by a debtor 
who is an individual[.] 

 
Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (“BAPCPA”), Pub. L. No. 
109–8, § 220, 119 Stat. 23, 59 (2005) (“BAPCPA”). In addition to reordering the language, the 
amendments again expanded the types of student loans included in the statute beyond those insured 
or guaranteed by a governmental unit or made under any program funded in whole or in part by a 
governmental unit or nonprofit institution. Throughout the evolution of section 523(a)(8), the 
phrase “undue hardship” has remained. 

 
As part of BAPCPA, Congress added a “presumption of undue hardship” in section 

524(m)(1) of the Bankruptcy Code. Although rebuttable, the “presumption of undue hardship” in 
that section provides a comparison of income less expenses to the monthly payments to be made 
on a debt to be reaffirmed. If the debtor’s income less expenses leaves insufficient income to make 
payments on the debt to be reaffirmed, the statute provides that the presumption of undue hardship 
arises. If making scheduled payments on the subject debt is within the debtor’s budget, there is no 
presumption of undue hardship. 

 
Although the phrase “undue hardship” in the current Bankruptcy Code is used once in 

section 523 and eight times in section 524, Congress did not define the phrase. See 11 U.S.C. 
§§ 101, 523(a)(8), 524(c)(3)(B), (c)(6)(A)(i), (k)(3)(J)(i), (k)(5)(A)–(B), (k)(6)(A), (m)(1). 

 
The Brunner Test 

 
The issue in Brunner v. New York State Higher Education Services Corp., 831 F.2d 395 

(2d Cir. 1987), was whether a debtor who sought to discharge student loans immediately after 
obtaining a graduate degree had shown that repayment of those loans was an undue hardship. The 
bankruptcy court discharged the loans. The district court reversed, crafting a three-part test adopted 
by the Second Circuit. 
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The test requires a debtor to prove undue hardship by establishing that: (1) the debtor 
cannot maintain, based on current income and expenses, a “minimal” standard of living for herself 
and her dependents if forced to repay the loans; (2) additional circumstances exist indicating that 
this state of affairs is likely to persist for a significant portion of the repayment period of the student 
loans; and (3) the debtor has made good faith efforts to repay the loans. Id. at 396. Brunner 
considered the language of section 523(a)(8) as it was enacted in 1978 (and amended in 1979), 
when student loans were discharged after five years unless repayment of those loans (before five 
years) imposed an undue hardship on the debtor. 

 
The Fourth Circuit Adopts the Brunner Test (or Does It?) 

 
In analyzing “undue hardship,” the Fourth Circuit adopted the Brunner test. Spence v. Educ. 

Credit Mgmt. Corp. (In re Spence), 541 F.3d 538, 542 (4th Cir. 2008); Educ. Credit Mgmt. Corp. 
v. Frushour (In re Frushour), 433 F.3d 393, 400 (4th Cir. 2005). The Fourth Circuit’s opinions 
applying “undue hardship” in section 523(a)(8) were issued after the BAPCPA amendments, but 
each opinion was on appeal from decisions entered by bankruptcy courts in cases filed prior to the 
enactment of BAPCPA. 

 
In adopting the Brunner test, the Fourth Circuit found that “the Brunner test best 

incorporates the congressional mandate to allow discharge of student loans only in limited 
circumstances.” See Frushour, 433 F.3d at 400. 

 
The second prong of the Brunner test requires a court to consider current circumstances, 

the likelihood that those circumstances will persist, and whether those circumstances are likely to 
persist during a significant period of the remaining term of the loan. The Fourth Circuit describes 
this prong as “a demanding requirement” necessitating that “a ‘certainty of hopelessness’ exists 
that the debtor will not be able to repay the student loans.” Id. at 401. Indeed, the Fourth Circuit 
concluded in Frushour that the debtor had not shown the likelihood that her present circumstances 
would “extend for the rest of her repayment period or that she w[ould] not be able to pay off her 
loans at some future date.” Id. at 402 (emphasis added). 

 
The Second Circuit describes the prong as whether it is “likely” that the circumstances will 

“persist for a significant portion of the repayment period of the student loans.” Brunner, 831 F.2d 
at 396. Does the Brunner test as articulated by the Second Circuit square with its articulation by 
the Fourth? 

 
Three Recent Student Loan Decisions from Courts Within the Fourth Circuit: 

Similar Facts – Different Outcomes 
 

No Discharge 
 

Hock v. U.S. Dep’t of Educ. (In re Hock), Bankr. No. 18-31795, Adv. P. No. 19-03016, 2021 WL 
1042870 (Bankr. W.D.N.C. Mar. 17, 2021). 

 
Debtor’s Age and Gender: 70-year-old female 

729 of 1123



6  

Student loan balance when bankruptcy filed: $143,581.48, of which $118,105.46 was principal 
and $25,475.84 accrued interest 

 
Prong 1: Whether the debtor cannot maintain, based on current income and expenses, a “minimal” 
standard of living for herself and her dependents if forced to repay the loans. 

 
The Debtor was not employed, had serious health conditions impeding her ability to work, 

and was a care provider for her permanently disabled husband. 
 

The bankruptcy court determined that the phrase “current income” under the first prong of 
the Brunner test does not refer to the statutorily defined term “current monthly income.” The court 
compared actual household income (including the Social Security benefits of the Debtor and her 
non-filing spouse, as well as her spouse’s VA disability and pension benefits) to reasonable 
household expenses. 

 
Ultimately, the court concluded that the debtor’s household income was sufficient to allow 

her to make her loan payments while maintaining a minimal standard of living. Thus, the court 
found that the debtor failed to satisfy the first prong of the Brunner test. 

 
Prong 2: Whether additional circumstances exist indicating that this state of affairs is likely to 
persist for a significant portion of the repayment period of the student loans. 

 
The Debtor was unemployed, had medical conditions, and was a care provider for her 

permanently disabled husband. However, the debtor had household income from Social Security 
and her spouse’s VA disability and pension benefits sufficient to pay the monthly loan payment. 
The court found that because of the nature of the income, the debtor’s household income was likely 
to continue. As such, the court concluded that the debtor also failed to satisfy the second prong of 
the Brunner test. 

 
Prong 3: Whether the debtor has made good-faith efforts to repay the loans. 

 

The bankruptcy court concluded that the debtor did not make good-faith efforts to repay 
the loans because the debtor: (1) obtained deferments and made only two payments during the life 
of the loans; (2) failed to pursue loan consolidation or income-based repayment options; (3) failed 
to apply for an administrative disability discharge prior to seeking the bankruptcy discharge; and 
(4) failed to minimize her expenses. For these reasons, the court found that the debtor failed to 
satisfy the third prong. 

 
Partial Discharge 

 
Randall v. Navient Sols. (In re Randall), 628 B.R. 772 (Bankr. D. Md. 2021). 

Debtor’s Age and Gender: 68-year-old female 

Student loan balance when bankruptcy filed: Approximately $190,000 
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Prong 1: Whether the debtor cannot maintain, based on current income and expenses, a “minimal” 
standard of living for herself and her dependents if forced to repay the loans. 

 
The debtor had employment income from both her regular work hours and overtime. She 

demonstrated that her expenses were reasonable and necessary. The bankruptcy court considered 
the suggestion that the debtor move to a smaller apartment with lower rent but was “not willing to 
require a debtor to move into unsafe or substandard living conditions just to repay a student loan 
debt.” Concluding that the debtor could not maintain a minimal standard of living if forced to repay 
all of her student loan debt, the court found that the debtor satisfied the first prong of the Brunner 
test. 

 
Prong 2: Whether additional circumstances exist indicating that this state of affairs is likely to 
persist for a significant portion of the repayment period of the student loans. 

 
The court determined that the debtor’s age limited her ability to continue working overtime 

hours and that her income would be reduced dramatically upon retirement. As a result, the court 
concluded that the debtor’s situation was “unlikely to improve or even stay the same for the 
foreseeable future.” 

 
Prong 3: Whether the debtor has made good-faith efforts to repay the loans. 

 

The bankruptcy court found that the debtor had made some payments on her student loans, 
had not ignored those loan, and appeared to have managed her financial affairs to the best of her 
ability. Although the debtor had not sought loan consolidation, the court concluded that, on 
balance, she had demonstrated good-faith attempts to repay or otherwise address her student loan 
debt.” 

 
Ultimately, the court found that the record supported a finding of undue hardship if the 

debtor were required to repay her student loans in full. The court noted, however, that the debtor 
had the ability to repay a portion of her student loans and held that $12,000 of that debt was 
nondischargeable. 

 
Full Discharge 

 
Bell v. U.S. Dep’t of Educ. (In re Bell), 633 B.R. 164 (Bankr. W.D. Va. 2021). 

Debtor’s Age and Gender: 67-year-old male 

Student loan balance when bankruptcy filed: $109,983.88, of which $24,710.41 was current 
interest and $10,892.47 capitalized interest 

 
Prong 1: Whether the debtor cannot maintain, based on current income and expenses, a “minimal” 
standard of living for herself and her dependents if forced to repay the loans. 

 
After filing bankruptcy in late 2019, the debtor’s income dropped dramatically (due in part 

to the Covid-19 pandemic). Although the debtor made efforts to reduce discretionary expenses, 
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his necessary expenses exceeded his income. As such, the bankruptcy court concluded that he 
could not maintain a minimal standard of living based on his current income and expenses if forced 
to repay his student loans. 

 
Prong 2: Whether additional circumstances exist indicating that this state of affairs is likely to 
persist for a significant portion of the repayment period of the student loans. 

 
Considering the debtor’s education, employment history, current income, efforts to find 

higher paying jobs, and lack of professional licenses, the bankruptcy court found that the debtor’s 
current financial circumstances were “not likely to improve enough to permit him to make loan 
payments on the debt, much less to repay the debt.” 

 
The court was not persuaded that availability of an “income-based repayment plan” foiled 

the debtor as to the second prong of the Brunner test. Rather, the court observed that it was “hard 
to imagine a debtor who would qualify for a discharge under section 523(a)(8) but who would not 
also qualify for an income-based repayment plan at zero dollars per month.” If it were to accept 
the argument of the Department of Education (the “DOE”) on this point, the court said, “section 
523(a)(8) would be rendered essentially meaningless—the DOE could prevail in any case 
involving section 523(a)(8) by simply offering the debtor an alternative repayment plan.” 

 
Accordingly, the court concluded that the debtor satisfied the second prong. 

 
Prong 3: Whether the debtor has made good-faith efforts to repay the loans. 

 

Although the debtor had made no payments on the loans, the bankruptcy court noted that 
he failed to do so because of his financial situation. The court found that the debtor’s efforts to 
secure employment, continued communication with the DOE with respect to his loans, and 
successful requests for forbearances and alternative repayment programs constituted good-faith 
repayment efforts. Instead of completely ignoring his student loans, the court said, the debtor 
“remained on top of the administration of [those] loans for the entirety of their existence” and 
requested a discharge of the loans only when his insolvency forced him to file bankruptcy. 

 
Finding that all three prongs had been satisfied, the court granted the debtor’s request to 

discharge his student loans. 
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The Aftermath of Taggart—Where Have Courts Taken 
the “No Fair Ground of Doubt” Standard?2 

 
 

Taggart Itself—A Brief Summary 
 

During the October Term 2018, the Supreme Court heard Taggart v. Lorenzen, in which it 
held that a court may find a creditor in civil contempt when the creditor violates a discharge order 
that finalized a debtor’s bankruptcy case, as long as there is “no fair ground of doubt” that the 
creditor’s conduct was potentially lawful. 139 S. Ct. 1795, 1804 (2019). In Taggart, the plaintiff 
was a former debtor who had filed for relief under chapter 7 of the Bankruptcy Code after the 
Oregon company in which he had owned an interest (the “Creditor”) filed suit against him in 
Oregon state court. Id. at 1799. After Taggart (the “Debtor”) was granted a discharge of his pre- 
petition debts and the bankruptcy case had been closed, the state court found in favor of the 
Creditor. Id. at 1800. Subsequently, the Creditor filed a petition in state court seeking attorney’s 
fees that had been incurred after the Debtor had filed for bankruptcy. Id. 

 
In response, the Debtor returned to the bankruptcy court, arguing that the Creditor’s petition 

for fees violated the discharge order and asking the court to hold the Creditor in civil contempt for 
that violation. Id. Applying a standard that it “described as akin to ‘strict liability,’” the court held 
that the Creditor was in civil contempt for violating the discharge order. Id. at 1799; In re Taggart, 
522 B.R. 627, 632–33 (Bankr. D. Or. 2014). The Ninth Circuit disagreed, finding that civil 
contempt sanctions were unwarranted on the grounds that a “‘creditor’s good faith belief’” that the 
discharge order “‘does not apply to the creditor’s claim precludes a finding of contempt, even if 
the creditor’s belief is unreasonable.’” Taggart, 139 S. Ct. at 1800-01 (quoting In re Taggart, 888 
F.3d 438, 444 (9th Cir. 2018)). Because of the different standards used by the various courts, the 
Debtor filed a petition for certiorari, which was granted by the U.S. Supreme Court. Taggart, 139 
S. Ct. at 1801. 

 
In a unanimous opinion written by Justice Breyer in June 2019, the Supreme Court held 

that when determining whether to hold a creditor in civil contempt for violating a discharge order, 
a court must use an objective standard that is premised on finding that “there is not a ‘fair ground 
of doubt’ as to whether the creditor’s conduct might be lawful under the discharge order.” Id. at 
1804. The Court noted that there are three separate legal standards for civil contempt under these 
circumstances: (1) the “fair ground of doubt” standard, which is prevalent in criminal and civil 
contexts; (2) the subjective “creditor’s good faith belief” standard, which the Ninth Circuit 
endorses; and (3) a standard like strict liability, which was applied by the bankruptcy court. Id. at 
1801–03. The Supreme Court was adamant in promoting the equitable underpinnings of the 
Bankruptcy Code and noted that the entry of an order of civil contempt comes with significant 
consequences. Id. at 1802. According to the Court, the “creditor’s good faith belief” standard is 
not consistent with “traditional civil contempt principles” and “relies too heavily on difficult-to- 
prove states of mind.” Id. at 1803. A strict liability standard, on the other hand, would permit civil 

 

2 Materials prepared by Judge Elizabeth L. Gunn, USBC, D.D.C. Judge Gunn thanks her 2021–22 
term clerk Joy Kleisinger and her intern Jacob Lubinski (University of Maryland Law, class of 2024) for 
their assistance in the preparation of these materials. 
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contempt sanctions for violation of a discharge order, “regardless of a creditor’s subjective beliefs 
about the scope of the discharge order” and “regardless of whether there was a reasonable basis 
for concluding that the creditor’s conduct did not violate the order.” Id. Thus, the Court established 
an objective standard that streamlines judicial economy and, at the same time, places creditors and 
debtors on notice of what constitutes civil contempt in the context of discharge orders. Id. at 1804. 

 
Cases Interpreting Taggart 

 
1. Beckhart v. NewRez LLC, 31 F.4th 274 (4th Cir. 2022). 

 
The Beckharts (the “Debtors”) filed a petition for relief under chapter 11 of the Bankruptcy 

Code after they missed several monthly payments on a beach house in North Carolina. The loan 
servicer on the Debtors’ account changed in 2019, ten years after the initial filing of the bankruptcy 
petition. The new servicer (the “Creditor”) sent the Debtors several letters and notices of default 
and eventually placed the beach house in foreclosure. In response, the Debtors filed an emergency 
motion for contempt. The bankruptcy court found the Creditor in contempt and awarded sanctions 
to the Debtors. On appeal, the district court concluded that the contempt order failed to meet the 
Taggart standard and that, under that standard, the Creditor had established a “‘fair ground of 
doubt with regard to the unclear terms of the confirmation order.’” Beckhart, 31 F.4th at 277. On 
review, the Fourth Circuit held that the Taggart standard governs cases filed under chapter 11 and 
emphasized the bankruptcy court’s authority to “enforce its own orders.” Id. Finding that the 
sanctions had to be vacated, the court explained that the bankruptcy court failed to apply the 
Taggart standard. In addition, the Fourth Circuit found that the district court erred by concluding 
that the Creditor’s reliance on the advice of counsel was “seemingly dispositive as a defense to 
civil contempt.” Id. at 277–78. Accordingly, the appellate court vacated the order of the district 
court and remanded the case for further proceedings. Id. at 278. 

 
2. In re McKinney, Case No. 21-50046-rlj11, 2022 WL 1632156 (Bankr. N.D. Tex. Apr. 28, 

2022). 
 

Micah McKinney (the “Debtor”) filed for bankruptcy under chapter 11 of the Bankruptcy 
Code about two years into divorce proceedings in state court. The Debtor and his ex-wife (the 
“Creditor”) entered into a settlement after various motions arose during the divorce case. The 
settlement provided for, among other things, confirmation of a bankruptcy plan and the release of 
outstanding claims against the Debtor. Four months later, the Creditor filed claims in the divorce 
case that incorporated issues discharged with the confirmation of the chapter 11 plan. As such, the 
Debtor filed a motion to hold the Creditor in contempt for violating the discharge injunction. The 
court held that the Creditor violated the discharge injunction, that she and the law firm representing 
her were aware of the injunction, and that there was no reasonable basis for any party involved in 
filing the claims to believe that such action did not violate the discharge injunction. McKinney, 
2022 WL 1632156, at *2–4. The court reasoned that the subjective intentions of the Creditor did 
not “‘insulate her from civil contempt if that belief was objectively unreasonable.’” Id. at *3 
(quoting Taggart, 139 S. Ct. at 1802). Accordingly, the court held both the Creditor and the law 
firm in contempt and imposed a sanction of $250 per day as long as the state court motions 
remained on the docket. Id. at *5. 
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3. Palczuk v. Conway (In re Palczuk), Case No. 11-04017-8-SWH, Adv. No. 19-00001-8-SWH, 
2021 WL 3435393 (Bankr. E.D.N.C. Aug. 5, 2021). 

 
The Palczuks (the “Debtors”) filed a chapter 11 bankruptcy case in May 2011. Their plan 

was confirmed in January 2012, and the Debtors were granted a discharge in November 2012. 
When the chapter 11 plan was confirmed, the defendant-creditors had not filed either a proof of 
claim, an objection to confirmation, or a complaint to determine nondischargeability. After the 
creditors sought repayment of the debt owed to them, the Debtors moved to reopen the bankruptcy 
case and sought damages incurred in connection with the reopening of the case and the violation 
of the discharge order, as well as punitive damages. Applying the Taggart standard, the court found 
that the creditors were in blatant violation of the discharge order, that there was “no fair ground of 
doubt as to whether the discharge injunction barred much of [their] conduct,” and that they had no 
“‘objectively reasonable basis’ upon which to conclude that their conduct in pursuing civil 
litigation . . . after entry of discharge . . could possibly be lawful.” Palczuk, 2021 WL 3435393, at 
*2. The court also noted that the creditors “simply refused to cease their efforts” to recover from 
the Debtors and continuously disregarded the orders of the court. Id. at *4. As such, the court 
awarded the Debtors civil contempt damages for the fees and costs associated with the actions of 
the creditors in violating the discharge injunction. Id. at *5. 

 
4. Bernhard v. Kull (In re Bernhard), Bankr. No. 11-15799 ELF, Adv. No. 19-167, 2022 WL 

532737 (Bankr. E.D. Pa. Feb. 22, 2022). 
 

While operating an excavating company, the debtor executed several financing agreements 
to help sustain his business. One such agreement provided the debtor with a loan from family 
friends, the creditors in this adversary. Prior to filing for relief under chapter 7, the debtor told the 
creditors that he was not planning to include them in the case. In fact, the creditors did not become 
fully aware of the bankruptcy until the discharge order had been entered. After an attorney told 
them that they could seek repayment because they had not been included in the case, the creditors 
filed a complaint against the debtor for failing to repay the loan. In response, the debtor sought 
sanctions against the creditors for violating the discharge order. The creditors based their post- 
discharge collection actions on 11 U.S.C. § 523(a)(3)(B), arguing that the discharge order did not 
discharge the debt owed to them and that the debtor obtained the loan from them in bad faith. The 
court held that the creditors had an “objectively reasonable basis” for believing that the debt at 
issue was not discharged in the case and that, thus, they could not be held in contempt. Bernhard, 
2022 WL 532737, at *16–17. The court reasoned that while the creditors were fully aware of the 
discharge order, the debtor’s failure to include them on the bankruptcy schedules “created fair 
ground for doubting that the scope of [the] bankruptcy discharge encompassed [the debtor’s] debt 
to the [creditors].” Id. at *16. The court noted, however, that the creditors’ subjective belief was 
also relevant, which differs from the holding in Taggart. See id. at *17. 

 
5. White-Lett v. Bank of N.Y. Mellon Corp. (In re Lett), 635 B.R. 713 (Bankr. N.D. Ga. 2022). 

 
Thirteen months after the debtor filed a petition for relief under chapter 7, the bankruptcy 

court granted her a discharge. More than two-and-a-half years later, a new mortgage servicer began 
sending the debtor notices indicating that she was behind on her payments and, eventually, a Notice 
of Default. The debtor then filed a motion for summary judgment, seeking sanctions against the 
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mortgage servicer, as well as damages related to a medical condition that she developed due to the 
stress that resulted from the servicer’s actions. The bankruptcy court held that while the servicer’s 
actions were the type that would violate the discharge injunction, there was “insufficient evidence 
to determine whether [the servicer] knew about [the debtor’s] discharge.” Lett, 635 B.R. at 724. 
Specifically, the court explained that it could neither conclude under Taggart that the debtor had 
established that the servicer knew about her discharge nor determine whether it was objectively 
reasonable for the servicer to send the notices. Id. 

 
6. Poole v. Maxx Fitness Clubzz (In re Poole), 639 B.R. 730 (Bankr. N.D. Ohio 2022). 

 
The debtor filed for relief under chapter 7 of the Bankruptcy Code in November 2018 but 

did not list the defendant-creditor (the “Creditor”) on any document that was filed or otherwise 
submitted throughout the case. A discharge order was entered in March 2021. Following the entry 
of the discharge, the debtor began to receive collection notices from the Creditor for unpaid gym 
membership dues. Although it had not received notice of the bankruptcy case when it was open, 
the Creditor was subsequently added to the debtor’s schedules. In April 2021, the debtor sent the 
Creditor a letter explaining that the unpaid dues were subject to the discharge order. After 
additional collection notices were sent, the debtor filed an adversary proceeding against the 
Creditor, arguing that the Creditor had had ample opportunity to file a claim in the bankruptcy case 
and was now violating both the automatic stay and the discharge injunction. Applying the Taggart 
standard, the court denied the debtor’s request for damages. Poole, 639 B.R. at 738. According to 
the court, the debtor did not satisfy his burden of proving that there was “‘no objectively reasonable 
basis for concluding that the creditor’s conduct might be lawful.’” Id. The court also found that the 
Creditor’s actions did not violate the automatic stay because that stay had terminated once the 
discharge was granted. Id. 

 
7. In re Ostrander, Case No. 11-33801, 2022 WL 999680 (Bankr. N.D. Ohio Apr. 1, 2022). 

 
Bonnie Ostrander (the “Debtor”) owned and operated a struggling gas station and minimart 

known as the Stone Oak Market. The Debtor obtained a promissory note and two mortgages from 
Pigot Ltd. (the “Creditor”). The Debtor filed for bankruptcy under chapter 7 of the Bankruptcy 
Code in July 2011, but the Creditor did not become aware of the case until October. The Debtor 
was granted a discharge about one month later, in November 2011. Several years later, the Creditor 
initiated a state court action against the Debtor and her associated business. In response, the Debtor 
reopened her chapter 7 case and filed a motion for contempt against the Creditor. The court 
concluded that the filing of the state court action was a violation of the discharge injunction. 
Ostrander, 2002 WL 999680, at *30. However, the court found that the Debtor did not meet her 
burden of establishing that the Creditor was in civil contempt because that “there was a fair ground 
of doubt” about whether the Creditor’s actions in pursuing the state court litigation violated the 
Debtor’s discharge. Ostrander, 2002 WL 999680, at *30–31. 

 
8. Harker v. Eastport Holdings, LLC (In re GYPC, Inc.), 634 B.R. 983 (Bankr. S.D. Ohio 2021). 

 
GYPC, Inc. (the “Debtor”) filed for relief under chapter 11 of the Bankruptcy Code in 

2017. About two years later, the case was converted to chapter 7. Subsequently, the chapter 7 
trustee brought an action to “enforce the automatic stay” against a creditor and recover monetary 
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damages for the creditor’s actions. GYPC, 643 B.R. at 987. Specifically, the Trustee argued that 
Eastport Holdings, LLC (the “Creditor”) violated the automatic stay by naming the principals of 
the Debtor in the suit, although the Debtor itself was not named. The court held that in filing the 
state court case, the Creditor violated 11 U.S.C. § 362(a)(3). However, the court found that 
although its actions were “ill-advised,” the Creditor had an “objectively reasonable basis to believe 
that the state court action was not enjoined” by the automatic stay and that, thus, there was “‘a fair 
ground of doubt’” as to whether section 362 barred the state court action. Id. at 1007. 
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Bankruptcy Courts’ Ability to Impose Sanctions Under Rule 3002.13 

 
In chapter 13 cases, Rule 3002.1 “requires a home mortgage lender to file and serve on a 

debtor a notice itemizing all fees, expenses or charges that have been incurred after the bankruptcy 
case was filed and that the lender contends are recoverable against the debtor.” Motion for Leave 
to File Brief of Amici Curiae of the Hon. Melanie Cygowski (ret.) et. al, Sensenich v. PHH Mortg. 
Corp. (In re Gravel), (No. 21-1322), 2022 WL 1057002 at *4 (Apr. 5, 2022). Subsection (i) of the 
Rule “provides that if the lender fails to provide the required information a court may preclude the 
lender from presenting evidence in any proceeding on the amounts claimed[] or ‘award other 
appropriate relief, including reasonable expenses and attorney’s fees caused by the failure.’” Id. 
(quoting Fed. R. Bankr. P. 3002.1(i)). 

 
Issue: Do bankruptcy courts have authority under Rule 3002.1 to impose sanctions based on 
creditors’ failure to comply with the Rule? Do 11 U.S.C. § 105 and/or bankruptcy courts’ inherent 
powers provide a basis to award punitive sanctions for violations of the Rule? The related and 
possibly threshold/pivotal question is whether an award of fees as a “sanction” is considered purely 
compensatory or—because fees typically are paid by each party—punitive. 

 
Short answer: The Fourth and D.C. Circuits have not ruled on this issue, but many of the 
bankruptcy courts within those circuits have concluded that courts have such authority under Rule 
3002.1 and section 105, as well as pursuant to their inherent powers. 

 
Whether Punitive Sanctions Are Awardable Under Rule 3002.1 Is a Question of First 

Impression, to Which the Second Circuit Says “No” 
 

In PHH Mortgage Corp. v. Sensenich (In re Gravel), 6 F.4th 503 (2d Cir. 2021), cert. 
denied,  S. Ct.  , 2022 WL 2111447 (June 13, 2022), a sharply divided Second Circuit held that 
bankruptcy courts lack authority under Rule 3002.1 to impose punitive monetary sanctions. 

 
Gravel was remanded after an appeal in which the district court vacated the bankruptcy 

court’s imposition of sanctions against PHH for violations of the notice provisions of the Rule. On 
remand, the bankruptcy court again awarded $75,000 in punitive damages for violation of the 
notice provisions of Rule 3002.1, as well as a separate sanction of $225,000 (reduced from the 
earlier $3,000,000) under section 105 for violations of the court’s orders. On certified direct appeal, 
the Second Circuit vacated and reversed, holding that the “other appropriate relief” language in 
the Rule is limited to compensatory forms of relief and does not extend to punitive monetary 
sanctions. 

 
After citing Bivens v. NewRez LLC (In re Bivens), 625 B.R. 843, 850–51 (Bankr. M.D.N.C. 

2021) (discussed below), as having noted but not specifically addressed the question, the Gravel 
court held that “[t]he bankruptcy court in this case is apparently the first and only one to impose 
punitive monetary sanctions under the rule” in the almost ten years that have passed since its 
adoption. 6 F.4th at 514, 517. The court held that the “reasonable expenses and attorney’s fees” 
cited in the Rule are compensatory forms of relief, and that because “other appropriate relief” is a 

 

3 Materials prepared by Tracy Davis, Career Law Clerk to Judge Pamela W. McAfee, USBC, 
E.D.N.C. 
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“general phrase among specific examples,” that language is best construed to limit additional relief 
to non-punitive sanctions. Id. at 514–15. 

 
Concluding that the bankruptcy court’s award of $225,000 for violations of its orders had 

to be an exercise of its contempt power—which must derive from the combination of a court 
injunction and the court’s power under section 105(a)—the appellate court vacated that award. 
Without specifically addressing the extent to which section 105 could authorize the sanction, the 
court reasoned that the award constituted an abuse of contempt power because the injunction at 
issue was “subject to varying interpretations” and “lack[ed] the requisite clarity” to support 
imposition of the sanction. Id. at 511–13. 

 
Dissenting in part, Judge Joseph F. Bianco agreed that the $225,000 sanction was 

appropriately vacated but wrote that a debtor may, under the “other appropriate relief” language 
set out in Rule 3002.1(i), seek and obtain non-compensatory (i.e., punitive) damages for a 
creditor’s violations of the Rule. Reasoning that this interpretation is in accord with both the plain 
text and the purpose of the Rule, Judge Bianco noted further that Rule 3002.1 is modeled on Federal 
Rule of Civil Procedure 37, which permits courts to award “reasonable expenses, including 
attorney’s fees,” and “other appropriate sanctions” that may include punitive sanctions. Judge 
Bianco would have affirmed the bankruptcy court’s $75,000 sanction on PHH as supported by 
either Rule 3002.1(i) or the court’s “inherent authority.” 

 
Rule 3002.1 Cases Within the Fourth and D.C. Circuits 

 
Bivens v. NewRez LLC (In re Bivens), 625 B.R. 843, 850–51 (Bankr. M.D.N.C. 2021) (Aron, C.J.) 
(denying lender’s motion to dismiss and holding that debtor stated claims for sanctions under Rule 
3002.1 and section 105, where debtor filed adversary proceeding asserting claims based on 
lender’s imposition of post-petition charges without proper notice, violation of automatic stay, and 
violation of discharge injunction; opinion does not address distinction between punitive and 
compensatory sanctions). 

 
In re Legare-Doctor, 634 B.R. 453, 461, 463–64 (Bankr. D.S.C. 2021) (Waites, J.) (awarding 
reasonable attorney fees and costs for creditor’s violations of Rule as to reverse mortgagor). 
In re Ferrell, 580 B.R. 181, 187 (Bankr. D.S.C. 2017) (Waites, J.) (awarding sanction of reasonable 
attorney fees under Rule 3002.1 and noting that imposition of sanction also was within equitable 
power of court to issue necessary or appropriate orders under section 105), distinguished by Alvarez 
v. Bayview Loan Servicing, LLC (In re Alvarez), 2018 WL 6715728 (B.A.P. 9th Cir. 2018). 

 
Notable Decisions Outside the Fourth and D.C. Circuits 

 
In re Heard, Bankr. Case No. 15-35564-pcm13, 2021 WL 3540412, at *2–4 & n.5 (Bankr. D. Or. 
Aug. 11, 2021) (awarding attorney fees to debtor for lender’s violation of Rule and noting that 
“when an award of attorney fees is a statutory sanction, it must be compensatory rather than 
punitive in nature”; opinion distinguishes Gravel as inapplicable because the “court is . . . awarding 
[only] attorney fees that were caused by the creditor’s inaccurate notice under Rule 3002.1(a)”). 
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Blanco v. Bayview Loan Servicing LLC (In re Blanco), 633 B.R. 714, 751–55, 758 (Bankr. S.D. 
Tex. 2021) (agreeing with Gravel dissent, holding that damages awarded under Rule 3002.1 are 
not limited to attorney’s fees and expenses, and reasoning that Rule was intended to remedy 
problem of late-added and generally small fees such that it would be an insufficient deterrent if 
limited to compensatory damages only; opinion states that courts also may apply section 105 
powers to provide remedies). 

 
In re Lescinskas, 628 B.R. 377, 381–83 (Bankr. D. Mass. 2021) (describing Rule 3002.1 as a 
“sanctions provision” in which “penalties” may act as a “sobering reminder” to lenders of the need 
to comply with notice provisions and restrict creditor’s ability to recover the late charges and fees 
it sought to assess to debtor). 

 
Alvarez v. Bayview Loan Servicing, LLC (In re Alvarez), BAP No. NC-18-1104-BKuF, Bk. No. 
12-55010-MEH, 2018 WL 6715728 at *4–6 (B.A.P. 9th Cir. Dec. 21, 2018) (noting that Rule 
3002.1 “provides teeth to ensure a creditor’s compliance,” that sanctions “are permissive in that 
the court ‘may’ award them,” affirming bankruptcy court’s election to not award them, and noting 
relative lack of precedent on precise source of courts’ authority). 

 
In re Tollstrup, Case No. 15-33924-dwh13, 2018 WL 1384378, at *5 (Bankr. D. Or. Mar. 16, 
2018) (holding that bankruptcy court lacks authority to impose punitive sanctions under Rule 
because it is procedural and thus does not give rise to an independent cause of action and that 
section 105(a) does not permit an award of “serious punitive sanctions”), cited with approval in 
PHH Mortg. Corp. v. Sensenich (In re Gravel), 6 F.4th 503 (2d Cir. 2021). 
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Subchapter V Hot Issues4 

 
Who Can Be a Subchapter V Debtor: The “Issuer” Question 

 
On April 28, 2022, the Honorable Ernest M. Robles, Bankruptcy Judge for the Central 

District of California, issued an opinion finding that a debtor was not eligible to proceed under 
subchapter V because of the prohibition against “affiliate[s] of an issuer,” as defined by the 
Securities Exchange Act of 1934. In re Phenomenon Mktg. & Ent., LLC, Case No. 2:22-bk-10132- 
ER, 2022 WL 1262001, at *2 (Bankr. C.D. Cal. Apr. 28, 2022). 

 
Phenomenon Marketing & Entertainment, LLC (the “Debtor”), a marketing agency, filed 

for chapter 11 protection, electing subchapter V treatment, after a precipitous decline in revenue 
from 2019 to 2020. Id. at *1. One of the creditors in the case argued that the Debtor was not eligible 
to proceed under subchapter V because it is an “affiliate” of one or more entities that are “issuers” 
of securities as contemplated by the Securities Exchange Act of 1934. Id. Consistent with the 
majority of cases addressing subchapter V issues, Judge Robles found that the burden of proving 
eligibility for subchapter V lies with the Debtor, not the objecting party. Id. at *2. 

 
Section 1182 of the Bankruptcy Code governs subchapter V eligibility. 11 U.S.C. § 1182. It 

defines the term “debtor” as not including “any debtor that is an affiliate of an issuer, as defined in 
section 3 of the Securities Exchange Act of 1934 (15 U.S.C. 78c).” 11 U.S.C. § 1182(1)(B)(iii). An 
“affiliate,” as defined by the Bankruptcy Code, is an “entity that directly or indirectly owns, 
controls, or holds with power to vote, 20 percent or more of the outstanding voting securities of 
the debtor.” 11 U.S.C. § 101(2)(A). An “issuer,” as defined in the Securities Exchange Act of 1934, 
is “any person who issues or proposes to issue any security.” 15 U.S.C. § 78c(a)(8). Finally, a 
security is broadly defined and includes any “stock” or “investment contract.” 15 U.S.C. 
78c(a)(10). 

 
After examining the Debtor’s ownership structure, Judge Robles found that two companies 

were “affiliates” of the Debtor because the first company owned 100% of the Debtor, and the 
second company owned 100% of the first company. Phenomenon Mktg., 2022 WL 1262001, at 
*3. The first company, Phe.no LLC (“Phe.no”), is a Delaware corporation and thus has 
stockholders. Id. It follows, then, that Phe.no either has issued or will propose to issue stock. Id. 
As noted in the opinion, corporate stock fits into the definition of “security” under the Securities 
Exchange Act. Id. Therefore, the court found that Phe.no is an “issuer” under the Securities 
Exchange Act. Id. The court further found that the second company was also an “issuer,” although 
the Debtor failed to produce the operating agreement. Id. 

 
As a result, the court held that at least two of the Debtor’s affiliates were “issuers” and that 

the Debtor was not eligible to proceed under subchapter V. Id. at *4. Judge Robles also noted that 
just because a company is not publicly traded does not mean that it cannot be defined as an “issuer.” 
Id. Because of the breadth of the Securities Exchange Act’s definition of “issuer,” “an entity can 
still qualify . . . even if the securities that it issues are not publicly listed.” Id. 

 
Judge Robles looked further to the policy of the Small Business Reorganization Act to 

support his decision, explaining that it was enacted to ensure “‘that when mom-and-pop businesses 
 

4 Materials prepared by Judge B. McKay Mignault, USBC, S.D. W. Va. 

741 of 1123



18  

fall on hard times, they have a chance to recover and be successful.’” Id. at *5 (quoting In re 
Progressive Sols., Inc., 615 B.R. 894, 898 (Bankr. C.D. Col. 2020). In contrast, “[e]xcluding an 
entity with this type of sophisticated ownership structure from eligibility under [s]ubchapter V is 
far from absurd,” and if Congress did intend to include entities such as the Debtor in subchapter 
V, “it is the role of Congress, not [the] [c]ourt, to amend the statute accordingly.” Id. 

 
All of this begs the question: Did Congress intend to limit subchapter V eligibility to truly 

only “mom-and-pop” small businesses? Or did Congress mean to include all small businesses, and 
the result in Phenomenon Marketing is simply the repercussion of a drafting error? The Bankruptcy 
Threshold Adjustment and Technical Corrections Act was just signed into law on June 21, 2022, 
and it amends 11 U.S.C. § 1182(1)(B)(iii) by removing the word “issuer” and replacing it with “a 
corporation described in clause (ii)” of section 1182(1)(B). This change appears to address Judge 
Robles’ questions, but we shall see. 

 

Nondischargeability 
 

Two recent decisions out of the District of Maryland concurred in their holdings that 
subchapter V debtors who are entities (not individuals) are not subject to the Bankruptcy Code’s 
nondischargeability provisions. 

 
On March 19, 2021, the Honorable Maria Ellena Chavez-Ruark, Bankruptcy Judge for the 

District of Maryland, held that the “discharge exceptions in [s]ection 523(a) apply only to individual 
[s]ubchapter V debtors.” Gaske v. Satellite Rests. Inc. Crabcake Factory USA (In re Satellite Rests. 
Inc. Crabcake Factory USA), 626 B.R. 871, 873 (Bankr. D. Md. 2021). Prior to the Debtor’s 
bankruptcy filing in that case, the Plaintiffs initiated a proceeding in the United States District Court 
for the District of Maryland against the Debtor and others for violations of the Fair Labor Standards 
Act of 1938 (the “FLSA”) and other similar Maryland statutes. Id. That proceeding was stayed due 
to the bankruptcy filing. Id. The Plaintiffs subsequently commenced an adversary proceeding in the 
bankruptcy case, asserting that their claims against the Debtor based on the FLSA should be deemed 
nondischargeable. Id. at 873–74. 

 
Judge Chavez-Ruark noted at the outset of her opinion that the matter was one of first 

impression. Id. at 874. Moving to the plain language of the two Code sections involved (11 U.S.C. 
§§ 523 and 1192), she noted that “[t]he language of [s]ection 523(a) is clear and unambiguous that 
it applies only to individual debtors.” Id. at 875. Seeing that section 1192 refers to the “‘debt of the 
kind specified in section 523(a),’” she said, “the only reasonable meaning is that Congress intended 
to continue to limit application of the [s]ection 523(a) exceptions in a [s]ubchapter V case to 
individuals.” Id. at 875–76. Judge Chavez-Ruark eventually concluded that “[s]ection 523(a) does 
not apply to the [Debtor] because it is a non-individual debtor.” Id. at 874. Her analysis was 
supported by the fact that, prior to the enactment of the Small Business Reorganization Act, section 
523(a) did not apply to non-individual debtors. Id. at 876. Also addressed in the opinion was a 
comparison to chapter 12 cases; in this context, Judge Chavez-Ruark declined to extend those 
holdings to a chapter 11 discharge. Id. at 877. 

 
On June 29, 2021, the Honorable Michelle Harner, Bankruptcy Judge for the District of 

Maryland, held that the nondischargeability exceptions contained in 11 U.S.C. § 523 are not 
applicable to entity debtors proceeding under subchapter V. Cantwell-Cleary Co., Inc. v. Cleary 
Packaging, LLC (In re Cleary Packaging, LLC), 630 B.R. 466 (Bankr. D. Md. 2021). The Debtor 
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was a limited liability company that filed for subchapter V protection in 2021. Id. at 469. Prior to 
filing, the Debtor (along with its founder and sole owner) had been saddled with a state court 
judgment of over $4.7 million. Id. The Plaintiff sought to have that state court judgment deemed 
nondischargeable in the bankruptcy case. Id. 

 
Judge Harner first looked to the nondischargeability sections themselves (11 U.S.C. 

§§ 523(a)(2)(A) and (a)(6)), which speak only of an “individual debtor.” Id. at 470 (internal 
quotation omitted). She then examined the decision in Satellite Restaurants, which focused on the 
statutory language in question. Id. at 471–72. Judge Harner held that “the Code, read holistically 
and in accordance with common principles of statutory interpretation, limits the application of 
section 523 in [s]ubchapter V cases to individual debtors.” Id. at 472. In supporting this decision, 
she noted that her holding was consistent with the legislative history and “underlying objectives” 
of subchapter V. Id. at 473. 

 
The Cleary Packaging case was directly appealed to the Fourth Circuit, and the panel’s 

decision was handed down on June 7, 2022. The Fourth Circuit reversed Judge Harner’s decision 
and remanded the matter back to the bankruptcy court. Cantwell-Cleary Co., Inc. v. Cleary 
Packaging, LLC (In re Cleary Packaging, LLC), 36 F.4th 509 (4th Cir. 2022). The opinion narrowed 
in on the issue: the “conflicting interpretations of the two relevant provisions—§ 1192(2) and § 
523(a)—relating to the kind of debtor subject to the discharge exceptions listed in § 523(a).” Id. at 
513. The Court explained that, because § 1192(2) is the “specific provision governing discharges 
in [s]ubchapter V proceedings,” it should be given “precedence over the more general 
§ 523(a).” Id. The Fourth Circuit focused on the plain language and definitions of the terms in the 
relevant statutes and pointed out that the bankruptcy court’s interpretation of section 523(a) would 
“create difficulty” in reconciling that provision with 11 U.S.C. § 1141(d)(6). Id. at 515–16. Finally, 
the Fourth Circuit looked at the chapter 12 cases that Judge Harner had distinguished, finding that 
the decisions in those cases “support[ed] [its] interpretation of § 1192(2)’s virtually identical 
language.” Id. at 517. Ultimately, the court concluded that “the debtors covered by the discharge 
language of § 1192(2)—i.e., both individual and corporate debtors—remain subject to the 21 kinds 
of debt listed in § 523(a).” Id. at 515. 

Although the Fourth Circuit has opined on the matter, it may not be the end of the line for 
these issues. The debtor in Cleary Packaging has spoken about its desire to request a re-hearing en 
banc, and it is likely that this question will arise in other circuits in the months and years to come. 

 
It should also be noted that, in its Cleary Packaging decision, the Fourth Circuit plainly stated 

that “§ 1192(a) provides for the discharge of debts for both individual and corporate debtors.” Id. 
at 514–15. 

 
“Circumstances for Which the Debtor Should Not Justly Be Held Accountable,” 

and Is Subchapter V Conversion Available to Debtors Who Seek to Convert 
After the Deadlines Have Run Under Sections 1188(b) and 1189(b)? 

 
Several courts in the Fourth Circuit have entered rulings addressing the deadlines in 11 

U.S.C. §§ 1188(b) and 1189(b). Both of those sections allow expansion of the time limits if the 
need for an extension is “attributable to circumstances for which the debtor should not justly be 
held accountable.” 11 U.S.C. §§ 1188(b), 1189(b). Naturally, there is no guidance provided as to 
what may fulfill the requirement of “not justly be[ing] held accountable” and, conversely, what 
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may not rise to the necessary level. Courts have grappled with this issue, but the Fourth Circuit has 
not yet been confronted with a controversy over the “should not justly be held accountable” 
language. The importance of this question rests on the fact that, unlike those in “normal” chapter 
11 cases, the deadlines in subchapter V cases are not reset upon conversion. Instead, they run from 
the date of the original order of relief. Thus, if the “justly be held accountable” language is 
interpreted in a certain way, it follows that any debtor wishing to convert to subchapter V more 
than ninety days after filing his or her original case will be prohibited from doing so. The two 
leading cases, so far, appear to be the Trepetin decision out of Maryland and the Seven Stars 
decision from Florida. 

 
On July 7, 2020, the decision in In re Trepetin was issued by the Bankruptcy Court for the 

District of Maryland. 617 B.R. 841 (Bankr. D. Md. 2020). The Debtor in that case had filed a 
chapter 7 case which progressed uneventfully for four months until the Debtor sought to convert 
to subchapter V. In considering the extension of the deadlines, the court looked to legislative intent, 
noting that although “Congress contemplated an accelerated process for [s]ubchapter V cases,” it 
also expressed “significant concern for small business debtors, wanting to provide them with a 
realistic option for reorganizing and saving their business operations.” Id. at 846–47. The court 
then compared the subchapter V language to that contained in chapter 12 and decided to apply a 
similar standard, which also reflected the plain language of the statute. The court found that the 
“Debtor appear[ed] to have done all he could to act timely” and that “no party ha[d] alleged that 
the Debtor [was] acting in bad faith or engaging in wrongful or dilatory conduct.” Id. at 849. Thus, 
the court stated, “the Debtor’s need for an extension appears fairly attributable to factors outside 
of his control, namely the conversion process and the requirements of chapter 7 versus chapter 11 
of the Code.” Id. The court emphasized that the “analysis must be fact-intensive and focused on 
the Debtor’s conduct and potential prejudice to creditors” and that it could “envision a case in 
which the circumstances surrounding conversion could weigh against any extension of the 
deadlines of [s]ubchapter V.” Id. at 849–50. 

Just one month after the Trepetin decision, an opinion was issued in In re Seven Stars on the 
Hudson Corp. by the Bankruptcy Court for the Southern District of Florida. 618 B.R. 333 (Bankr. 
S.D. Fla. 2020). In that case, the Debtor had filed a chapter 11 case under the “small business 
debtor” designation. Id. at 337. After some disputes had been resolved with creditors, the Covid- 
19 pandemic hit, and the Debtor’s business was shut down. Id. at 337–38. Following a ruling on 
the assumption of a lease in the case, and four months after the effective date of the SBRA, the 
Debtor filed a motion to convert to subchapter V. Id. at 338. The court, like the one in Trepetin, 
looked to legislative intent, highlighting the fact that subchapter V “by its very nature is intended 
to be an expedited process,” which “provides qualifying debtors with some powerful and cost- 
saving restructuring tools not otherwise available to [c]hapter 11 debtors.” Id. at 340. Importantly, 
the court noted, “to balance the special new powers available to small business debtors, Congress 
granted a very important protection: the requirement that a [s]ubchapter V case proceed 
expeditiously.” Id. With regard to the “justly be held accountable” language, the court explained 
that “it is a clearly higher standard than the mere ‘for cause’ standard.” Id. at 344. In disagreeing 
with Trepetin, the Seven Stars court narrowed in on the word “circumstances,” stating that “[w]here 
a debtor elects into [s]ubchapter V after expiration of the statutory deadlines, . . . the debtor should 
justly be held accountable for those circumstances, because the debtor created them.” Id. at 346. The 
court explained that the Debtor’s case was “clearly impacted by COVID- 19” but that “while 
certainly the [D]ebtor [was] not responsible for COVID-19, and its present difficulties in seeking 
to reorganize may be fairly attributable to circumstances for which it should 
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not justly be held accountable, its inability to meet the statutory deadlines in this case is not due to 
COVID-19 or the fact that [s]ubchapter V first became available after [the Debtor] commenced 
th[e] case.” Id. 

 
What follows here is a listing of how courts in the Fourth Circuit and those in Florida have 

interpreted the phrase “should not justly be held accountable.” 
 

In re Castillo, Case No. 8:20-bk-06411-RCT, 2022 WL 1537990 (Bankr. M.D. Fla. 
May 9, 2022): In this case, the Debtor missed the 90-day plan filing deadline but 
had filed a Motion to Extend Exclusivity Period to File Plan of Reorganization on 
the due date. The court denied that motion. A month later, the U.S. Trustee filed a 
motion to dismiss based, in part, on the Debtor’s failure to file a plan. In asserting 
that the reasons for the delay were attributable to circumstances for which he should 
not be held accountable, the Debtor explained that he was “unable to propose a plan 
until tax returns were prepared for the four businesses from which he derive[d] his 
income” and that his accountant could not have them prepared prior to the plan 
filing deadline. Id. at *2. The Debtor eventually filed a plan, thirty-five days after 
the deadline. The court extended the plan filing deadline retroactively, stating that 
the Debtor could not justly be held accountable for the delay in filing because he 
“needed information from his businesses’ tax returns to propose a feasible 
[s]ubchapter V plan, and it was not possible for [the] Debtor to have those tax 
returns prepared in sufficient time before the . . . deadline.” Id. 

In re Majestic Gardens Condo. C Ass’n, Inc., 637 B.R. 755 (Bankr. S.D. Fla. 2022): 
In this case, the Debtor failed to file a plan by the section 1189(b) deadline because 
of a “calendaring error by its counsel’s paralegal.” Id. at 756. After eventually filing 
a plan, the Debtor asked that it be deemed timely filed. The court grappled with 
whether the paralegal’s error was a circumstance for which the Debtor should not 
justly be held accountable. The court found that the “facts presented d[id] not justify 
an extension of the § 1189(b) deadline.” Id. After noting that Bankruptcy Rule 
9006(b)(1) was not applicable, the court stated that the “plain language of the statute 
‘sets a clearly higher standard’ than the ‘excusable neglect’ standard of Rule 
9006(b)(1).” Id. The court held that “counsel’s calendaring error d[id] not satisfy 
the § 1189(b) standard.” Id. at 757. 

 
In re Keffer, 628 B.R. 897 (Bankr. S.D. W. Va. 2021): In this case, the Debtor 
wished to convert from chapter 13 to subchapter V, but the deadlines under sections 
1188(b) and 1189(b) had already run, as they begin ticking as of the date of the 
order for relief in the bankruptcy case. In considering whether to allow the Debtor 
to convert, the court also was faced with deciding whether to extend the subchapter 
V deadlines. The Debtor had been forced to convert from chapter 13 because, 
although his assets and debts were within the statutory limits at the time of filing, 
the IRS had submitted an amended proof of claim, which put his case beyond the 
debt ceiling. The court found that the Debtor should not justly be held accountable 
for the delay in filing the plan, because although he “surely must have known that 
he would owe taxes, . . . he was not aware of the amount of those taxes until the 
IRS processed his returns” and did not know that he would have to eventually 
convert from chapter 13 to subchapter V. Id. at 910. 
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In re Tibbens, Case No. 19-80964, 2021 WL 1087260 (Bankr. M.D.N.C. Mar. 19, 
2021): In this case, the Debtor had been in chapter 13 for seven months. Two of his 
proposed chapter 13 plans had not met the requirements for confirmation. Faced 
with a motion to dismiss filed by the chapter 13 trustee, the Debtor moved to convert 
to subchapter V. The court found that the Debtor “failed to carry his burden that the 
need for an extension was due to circumstances for which he should not justly be 
held accountable” because the “[n]umerous delays [that] occurred in the 
administration of the chapter 13 case . . . were fully within the Debtor’s control.” 
Id. at *9. Specifically, the Debtor “filed two chapter 13 plans, one of which was … 
facially unconfirmable” and also “failed to comply with his own proposed deadline” 
for the sale of his real property. Id. It took the Debtor three months from denial of 
his original chapter 13 plan to file an amended one, and during his chapter 13 case, 
he failed to timely comply with directives of the court, did not correct schedule 
deficiencies, testified inconsistently, and generally “demonstrated a lack of good 
faith” according to the bankruptcy administrator. Id. at *4. 

In re Northwest Child Dev. Ctrs., Inc., No. 20-50632, 2020 WL 8813586 (Bankr. 
M.D.N.C. Dec. 8, 2020): In this case, the Debtor filed a motion to extend the section 
1189(b) deadline the day after it had passed. The Debtor had been investigating a 
potential sale, improvement, and leaseback of building space. In explaining its 
failure to file a plan by the deadline, the Debtor claimed, in a “single sentence in 
the [m]otion, unsupported by affidavits, exhibits, or direct testimony,” that a 
planned walkthrough of the building space was cancelled due to “weather” and 
“potential COVID-19 exposure.” Id. at *3 (internal quotations omitted). While 
acknowledging that “inclement weather and pandemics are circumstances beyond 
the Debtor’s control,” the court stated that the Debtor also had to “demonstrate that 
these circumstances prevented the Debtor from timely filing a plan.” Id. The court 
eventually found that the Debtor did not meet his burden of proving that the filing 
delay was attributable for circumstances for which it should not justly be held 
accountable. 

 
In re Wetter, 620 B.R. 243 (Bankr. W.D. Va. 2020): In this case, the Debtor filed 
for chapter 7 relief just before subchapter V came into effect. After progressing 
“uneventfully” through chapter 7, the Debtor sought to convert to subchapter V 
approximately four months after filing. Id. at 252. Looking to both the Trepetin and 
Seven Stars, the court explained that Seven Stars was “too rigid in its application” 
of the extension language. Id. at 253. However, because the Debtor had “been 
evasive and misleading,” had been dilatory in locating critical paperwork, and had 
“played fast and loose with the facts,” the court declined to give him the benefit of 
the doubt and stated that it would not extend the deadlines under sections 1188(b) 
and 1189(b) should the case be converted to subchapter V. Id. at 254–55. 

 
Recent Issue 

In June 2022, the Honorable Elizabeth Gunn, Bankruptcy Judge for the District of Columbia, 
revoked a debtor’s subchapter V designation and appointed an “ordinary” chapter 11 trustee when the 
debtor was unable to confirm a plan. See In re National Small Business Alliance, Inc., Case No. 21- 
00031-ELG, 2022 WL 2347699 (Bankr. D.D.C. June 29, 2022). This case is attached. 
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Case No. 21-00031-ELG 
 

Chapter 11 
 
 
 
 

MEMORANDUM OPINION AND ORDER REVOKING THE 
DEBTOR’S SUBCHAPTER V AND SMALL BUSINESS DESIGNATIONS 

 

The issue before the Court appears to be one of first impression under subchapter V of 

chapter 11, 11 U.S.C. §§ 1181 – 1195 (“Subchapter V”) of Title 11 of the United States Code, 11 

U.S.C. §§ 101-1532 (the “Bankruptcy Code”).1 By enacting Subchapter V, Congress intended “to 

streamline the process by which small business debtors reorganize and rehabilitate their financial 

affairs.” H.R. Rep. No. 116-171, at 1 (2019). However, the proceedings in this case have been 

anything but streamlined. Throughout the first fourteen months of this case there were over 300 

docket entries, the Debtor was dispossessed on April 30, 2021, five plans of reorganization were 

filed by the Debtor in consultation with the subchapter V trustee, and the Debtor was found to be 

the alter ego of two other entities. Much of the early litigation in this case culminated in a three- 

day combined evidentiary hearing (the “Hearing”) on (a) confirmation of the Debtor’s Fifth 

 
 

1 All section references herein shall be to the Bankruptcy Code unless otherwise noted. 

In re: 

National Small Business Alliance, Inc., 
Debtor. 
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Amended and Revised Plan of Reorganization for Small Business under Chapter 11 (ECF No. 225) 

(the “Fifth Amended Plan”), (b) the Motion to Approve Compromise Under Rule 9019 (ECF No. 

126), (c) the Motion to Dismiss Case (ECF No. 229) (the “Motion to Dismiss”), and (d) the Motion 

to Convert Case to Chapter 7 (ECF No. 232). At the conclusion of the Hearing, the Court denied 

confirmation of the Fifth Amended Plan because the Debtor failed to meet its burdens under 

§§ 1129(a) and 1191 and found it neither in the best interest of the creditors nor the estate to convert 

this case to chapter 7, or to dismiss this case. However, given the length of this case and the 

Debtor’s inability through the conclusion of the Hearing to propose a confirmable Subchapter V 

Plan, and upon consideration of the Motion to Dismiss, the Court found that it was in the best 

interest of creditors and the estate to: (i) revoke the Debtor’s designation under Subchapter V and 

as a small business debtor under § 101(51D); (ii) for the case to proceed under chapter 11 of the 

Bankruptcy Code; and (iii) upon revocation of the designation, order the appointment of a standard 

chapter 11 trustee. On April 18, 2022, the Court entered its order revoking the Debtor’s Subchapter 

V designation and ordering the appointment of a chapter 11 trustee, which stated it would be 

supplemented by a further memorandum of law. Order Revoking Subchapter V and Small Business 

Designations, ECF No. 284 (the “Revocation Order”). This Memorandum sets forth the Court’s 

findings and conclusions of law made at the Hearing and supplements the Order entered on April 

18, 2022. 

I. Background 
 

The Debtor operates a membership-based business that provides referrals, marketing 

assistance, and other support services to its member small businesses (the “Members”). At all times 

during this case, the Debtor has had between 700 and 750 Members. When the Debtor filed for 

bankruptcy on January 31, 2021, it elected to file under Subchapter V and designate itself as a 

748 of 1123



Case 21-00031-ELG Doc 322  Filed 06/29/22 Entered 06/29/22 14:04:35 Desc Main 
Document Page 3 of 8 

 
 
 

small business debtor under § 101(51D) by checking the “small business debtor” box on Official 

Form 101. Debtor’s Pet., ECF No. 1. On February 12, 2021, the Court entered a Scheduling Order 

(ECF No. 21), setting forth the relevant deadlines and scheduling an initial status conference in the 

case. Under the Scheduling Order and § 1189(b), the Debtor was to submit a chapter 11 plan of 

reorganization by May 1, 2021. Scheduling Order at ¶ 9, ECF No. 21. However, due to a multitude 

of factors, including ensuing litigation and this Court’s eventual dispossession of the Debtor, the 

Debtor did not file its first Chapter 11 Small Business Plan of Reorganization (ECF No. 164) until 

July 25, 2021. See Order Dispossessing Debtor, ECF No. 89. The Debtor subsequently filed four 

more amended plans, eventually culminating in the Fifth Amended Plan. See ECF Nos. 170, 185, 

207, 210. The various amended plans drew objections from creditors and the Office of the United 

States Trustee. See ECF Nos. 176, 201, 243. 

On March 1, 2022, the Court convened the Hearing at which the Debtor, Venture Resources 

Consulting, LLC (“VRC”), the Motiva Group, Inc. (“Motiva”), and the Subchapter V Trustee 

participated. Despite hours of testimony and hundreds of pages of documents, there was almost no 

discussion in the Hearing of the impact of the proposed plan or the other pending motions on the 

Members of the Debtor. Instead, the Hearing served as a continuation of the long-pending litigation 

between the Debtor and VRC on one side, and Motiva on the other. After a continuance of the 

Hearing, the submission of post-hearing briefs, and closing arguments, the Court denied 

confirmation of the Fifth Amended Plan. See ECF No. 284. Upon denial of confirmation, at the 

Hearing, the Court next had to take up the question of whether conversion or dismissal under § 

1112 was appropriate given the length of the pendency of the Subchapter V case and the Debtor’s 

failure to propose a confirmable Subchapter V plan. For the reasons set forth on the record at the 

Hearing and the Revocation Order, as more fully set forth herein, the Court finds that revocation 
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of the Subchapter V election and immediate appointment of a chapter 11 trustee is in the best 

interest of creditors and the estate. 

II. Jurisdiction 
 

The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334. This is 

a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A). Venue is proper before this Court pursuant 

to 28 U.S.C. §§ 1408 and 1409. Findings of fact shall be construed as conclusions of law and 

conclusions of law shall be construed as findings of fact when appropriate. See Fed. R. Bankr. P. 

7052. 

III. Discussion 
 

a. Legal Standards 
 

The question in this case appears to be one of first impression under Subchapter V – 

whether a court may revoke the Subchapter V designation made by a debtor in its petition. The 

vast majority of the initial decisions under Subchapter V focused on the opposite issue, whether a 

debtor in a case initiated prior to the enactment of Subchapter V was eligible after the enactment 

of Subchapter V to amend their petition to proceed under Subchapter V rather than under ordinary 

chapter 11. See, e.g., Hall L.A. WTS, LLC v. Serendipity Labs, Inc. (In re Serendipity Labs, Inc.), 

620 B.R. 679, 682 (Bankr. N.D. Ga. 2020); In re Trepetin, 617 B.R. 841, 844 (Bankr. D. Md. 

2020). In general, courts found that an eligible debtor could not convert to Subchapter V, but could 

instead remain in chapter 11 and amend their petition to elect to proceed under Subchapter V. See 

In re Peak Serum, Inc., 623 B.R. 609, 616 (Bankr. D. Co. 2020); Seven Stars on the Hudson Corp., 

618 B.R. 333, 342 at n.58 (Bankr. S.D. Fla. 2020) (“[A] debtor elects to proceed under Subchapter 

V by amending its petition – as opposed to converting its case from one chapter of the Bankruptcy 

Code to another chapter   ”). Thus, the converse is applicable in this case. The Court cannot 
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order that the Debtor convert to “standard” chapter 11, but instead must order that the Debtor’s 

petition be amended to revoke the election to proceed under Subchapter V. See, e.g., Hall L.A. 

WTS, LLC v. Serendipity Labs, Inc. (In re Serendipity Labs, Inc), 620 B.R. 679 (Bankr. N.D. Ga. 

2020) (ordering the Subchapter V election revoked and the debtor to proceed under the applicable 

provisions of chapter 11 case where debtor was ineligible for Subchapter V). 

Section 1185 specifically provides for the dispossession of a debtor in possession while 

remaining in Subchapter V, but nothing in Subchapter V discusses the revocation of election to 

proceed thereunder by the Court or any other party. See 11 U.S.C. § 1185 (“On request of a party 

in interest, and after notice and a hearing, the court shall order that the debtor shall not be a debtor 

in possession for cause, including fraud, dishonesty, incompetence, or gross mismanagement of 

the affairs of the debtor, either before or after the date of commencement of the case, or for failure 

to perform the obligations of the debtor under a plan confirmed under this subchapter.”). Therefore, 

similar to the cases that examined whether a debtor could elect Subchapter V after the filing of the 

petition,2 the Court must look to chapter 11 and the Bankruptcy Code as a whole to determine the 

election by a debtor to proceed under Subchapter V may be revoked post-petition. 

While revocation of a Subchapter V election is not specifically set out in the Bankruptcy 

Code, if a petition may be amended to elect to proceed under Subchapter V post-petition, logically 

it follows that the opposite must also be an option for debtors and courts. Various sections of the 

Bankruptcy Code allow for a debtor to seek conversion from one chapter to another if the debtor 

is an eligible debtor under such chapter. 11 U.S.C. §§ 706, 1112, 1208, 1307. While revocation of 

the Subchapter V election is not conversion, the treatment and requirements under chapter 11 and 

 
 
 

2 See In re Ventura, 615 B.R. 1, 13 (Bankr. E.D.N.Y. 2020); In re Trepetin, 617 B.R. at 847. 
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Subchapter V are materially different, much like the differences in chapters under the Bankruptcy 

Code. See, e.g., In re Trepetin, 617 B.R. at 843 (“Subchapter V . . . offers small business debtors . 

. . a streamlined process and tailored tools for confirming a plan.”). Therefore, the Court finds that 

the ability to revoke a Subchapter V election is consistent with the Bankruptcy Code but also the 

Congressional goals of ensuring that Subchapter V cases provide a quicker reorganization process. 

If a debtor discovers post-petition that it is unable to meet the deadlines of Subchapter V, the option 

to revoke such designation provides the ability to continue to attempt to reorganize under the rigors 

and requirements of standard chapter 11. 

Further, the Court is empowered to “issue any order, process, or judgment that is necessary 

or appropriate to carry out the provisions of” the Bankruptcy Code. 11 U.S.C. § 105(a). A court 

may rely on § 105(a) as authority where “the equitable remedy dispensed by the court is necessary 

to preserve an identifiable right conferred elsewhere in the Bankruptcy Code.” Jamo v. Katahdin 

Fed. Credit Union (In re Jamo), 283 F.3d 392, 403 (1st Cir. 2002). The Court’s authority under 

§ 105(a) “may be used to ensure that ‘a result that the Code clearly required’ is achieved.” In re 

Red River Energy, Inc., 409 B.R. 163, 185 (Bankr. S.D. Tex. 2009) (quoting Perez v. Peake, 373 

B.R. 468, 488 (S.D. Tex. 2007)). In a situation where a Debtor has elected Subchapter V status but 

is either (a) not eligible or (b) cannot meet the deadlines and requirements thereof, allowing for the 

revocation of the Subchapter V designation so that the debtor may proceed under standard chapter 

11 is consistent with the right conferred to a debtor in the Bankruptcy Code to convert a case to 

another chapter therein. See 11 U.S.C. § 1112(a). There are benefits to both debtors and creditors 

to allow a case to remain under chapter 11 with a revocation of the Subchapter V election 
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in lieu of requiring a debtor to have its case dismissed and immediately refiled.3 Thus, in the 

appropriate situations and based upon a totality of the circumstances, the Court is able order the 

revocation of the Debtor’s Subchapter V election, even where the revocation is not specifically 

provided for in the Bankruptcy Code. 

b. The Debtor Cannot Proceed Under Subchapter V 
 

As previously noted, the Debtor’s case has not progressed with the expediency Subchapter 

V case are expected to achieve. This case has been largely dominated by two very active creditors 

– one secured and one unsecured – attempting to litigate claims amongst themselves and against 

the Debtor, without regard to the Debtor’s estate as a whole or the Members. The proceedings in 

this case, including the vast majority of the evidence and arguments made for and against 

confirmation of the Debtor’s Fifth Amended Plan, have, for the most part, ignored the rights and 

interests of the dues-paying Members. The Members’ continued payment of dues contributes the 

only significant value to the Debtor’s business operations and those same Members stand to lose 

the most – the services they have dutifully paid for – if this case is converted or dismissed. 

Conversion would likely result in the immediate termination of membership services and 

dismissal would once again throw the Debtor (and its Members) right back into the fray of the state 

court litigation that existed before the case was filed. Therefore, the Court finds that it is in the best 

interest of creditors and the estate that the Debtor remain in chapter 11 rather than liquidate under 

chapter 7 or be dismissed. Not only will the Debtor’s continuation in chapter 11 preserve the only 

value currently held by the Debtor – the Members – but any liquidation or other 

 
3 Such advantages include: lack of a requirement to pay a second filing fee; removing the need to reapply for 
employment of professionals, re-file first day motions, or re-file proofs of claim; and avoidance of automatic stay 
issues upon refiling, particularly in individual cases. Additionally, given the length of time the case was pending in 
Subchapter V, there are several issues that have been decided that would necessarily need to be relitigated were the 
case to be dismissed and the Debtor subsequently refile. 
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disposition of the Debtor’s only assets would result in little-to-no value to be distributed to 

creditors. The Debtor, even though dispossessed, had five attempts to propose a confirmable plan 

in this case, but the Fifth Amended Plan considered at the Hearing could not be confirmed. Based 

upon a review of the evidence presented at the Hearing and the arguments of the parties both during 

the Hearing and in their briefs, it is clear that the Debtor has a committed client base with 

significant potential for growth, even in the internet-age. It is also clear from the record that the 

Debtor’s management should not be repossessed with operational control of the Debtor, and 

therefore, appointment of a chapter 11 trustee is necessary immediately upon revocation of the 

Subchapter V election. 11 U.S.C. § 1104(a). 

IV. Conclusion 
 

Based upon the foregoing, the Court hereby revokes the Debtor’s case designation as a 

small business debtor under § 101(51D) and as a debtor under Subchapter V of chapter 11, and a 

chapter 11 trustee should be appointed by the United States Trustee.4 The chapter 11 trustee is 

directed to amend the voluntary petition accordingly. 

[Signed and dated above.] 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

4 On April 22, 2022, after entry of the Order Revoking the Debtor’s Subchapter V and Small Business Designation, 
but prior to issuance of this Memorandum, the Court entered its Order Approving Appointment of Marc E. Albert as 
Chapter 11 Trustee (ECF 288). 
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Appreciation and Vesting of Assets in Chapter 13 Cases5 
 

The ambiguous and contradictory interplay of 11 U.S.C. §§ 1306, 1327, and 1329 has led 
to several approaches to the allocation of the post-petition appreciation of assets in chapter 13 
cases. With some creativity and inexact distinction, five approaches to vesting of assets and their 
related appreciation were outlined in In re Baker, 620 B.R. 655, 663–64 (Bankr. D. Colo. 2020). 
To the extent that a chapter 13 plan and the order confirming the plan do not change the vesting 
from confirmation to time of discharge, the Fourth Circuit most likely falls in the “conditional- 
vesting” category. Murphy v. O’Donnell (In re Murphy), 474 F.3d 143 (4th Cir. 2007), allows for 
modification of a chapter 13 plan based on appreciation of assets, provided that the debtor 
experienced a substantial and unanticipated change in his or her financial condition that occurred 
after confirmation. 

 
The Five Approaches Under Baker 

 
The Baker court outlined five different approaches to assess appreciation from post- 

confirmation sale proceeds in chapter 13 cases. In Baker, the chapter 13 debtor sold his residence 
and realized $86,000 in net sales proceeds, in excess of Colorado’s homestead exemption of 
$75,000. There was no evidence that the debtor’s initial pre-confirmation valuation of the property 
was inaccurate or that the appreciation of the property was due to unanticipated real estate market 
forces. The five appreciation assessment approaches discussed in Baker are as follows: 

 
1. Estate termination. At confirmation, the estate ceases to exist and all property of 

the estate, whether acquired before or after confirmation, becomes property of the debtor. 
 

2. Estate transformation. At confirmation, all property of the estate becomes property 
of the debtor except property essential to the debtor's performance of the plan. The chapter 13 
estate continues to exist, but it contains only property necessary to performance of the plan, 
whether acquired before or after confirmation. 

 
3. Estate replenishment. At confirmation, all property of the estate becomes property 

of the debtor. The chapter 13 estate continues to exist and “refills” with property defined in section 
1306 that is acquired by the debtor after confirmation, without regard to whether that property is 
necessary to performance of the plan. 

 
4. Estate preservation. The vesting of property in the debtor under section 1327(b) 

does not remove any property from the chapter 13 estate, whether acquired before or after 
confirmation. Property remains in the estate until the case is closed, dismissed, or converted. The 
debtor’s rights and responsibilities with respect to property of the estate may change somewhat at 
confirmation, but the existence and composition of the estate are not disturbed by section 1327(b). 

 
 
 

5 Materials prepared by Judge David Warren, USBC, E.D.N.C. Much appreciation and recognition 
are given to Kathryn N. Koonce, Esq., Chambers Staff Attorney and long-time friend and partner at Poyner 
Spruill LLP, and Lindsey Ross, rising second-year law student at the Norman A. Wiggins School of Law 
at Campbell University, Raleigh, NC for assisting with these materials. 

755 of 1123



24  

5. Conditional vesting. At confirmation, vesting gives the debtor an immediate and 
fixed right to use estate property, but that right is not final until the debtor completes the plan and 
obtains a discharge. 

 
The court selected the estate termination approach, finding that all pre- and post- 

confirmation property was vested in the debtor and was no longer property of the estate. In its 
analysis, the court explained that requiring an increase in plan payments due to a post-confirmation 
sale of property “would threaten the very fabric of the chapter 13 bargain” because the chapter 13 
estate terminates at confirmation under section 1327. 

 
The Fourth Circuit Approach 

 
In Murphy, the debtor sold his residence eleven months after filing his bankruptcy petition 

at a price 51.6% higher than the value of the property on the petition date. The court considered 
the increase in value—from $155,000 to $235,000—“a ‘substantial’ improvement in [the debtor’s] 
financial condition”; however, the issue was whether the trustee could have “reasonably 
anticipated” this increase in value at confirmation. The court referenced the Housing Price Index 
to hold that the 51.6% increase in the property’s value could not have been anticipated by the 
trustee; therefore, the post-petition appreciation of the property was “a substantial and 
unanticipated change” in the debtor’s financial condition that warranted modification of the 
chapter 13 plan. The court reasoned that Congress did not intend for debtors who had experienced 
substantial improvements in their financial standing to avoid paying more to creditors when they 
were able to do so. See Arnold v. Weast (In re Arnold), 869 F.2d 240, 242 (4th Cir. 1989). 

 
Another Example—Taylor v. Logan 

 
In Taylor v. Logan, No. 5:20-CV-663-BO, 2021 U.S. Dist. LEXIS 103282 (E.D.N.C. June 

1, 2021), the U.S. District Court for the Eastern District of North Carolina affirmed the bankruptcy 
court by holding that a 30% increase in value over twenty months since the petition date was a 
substantial and unanticipated change, allowing for plan modification by the trustee. 

 
An Opposite Position 

 
The case of In re Larzelere, 633 B.R. 677, 680 (Bankr. D.N.J. 2021) reached a different 

outcome but had distinguishing facts. While the court found that post-petition appreciation 
belonged to the debtor and not the estate, the difference was how the appreciation arose. After 
confirmation, the debtor invested $60,000 to $70,000 to renovate his residence. This investment 
resulted in a 60% appreciation in post-confirmation property value. The increase was due to the 
debtor’s intentional improvements to the property. Although substantial, the increase in value was 
anticipated as a result of the improvements. Thus, the Larzelere court selected the estate 
replenishment approach because that approach “recognizes the mandate of section 1306(a) while 
interpreting section 1327(b)’s vesting provision as meaning more than the mere possession of 
property of the estate pursuant to section 1306(b).” Id. at 682. As such, the court held that the post- 
confirmation replenishment of the estate did not include appreciation of assets that vested at 
confirmation, because appreciation of real estate is neither a separate asset nor disposable income. 
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Substantial Contribution Claims in Chapter 7 Cases6 

 
In recent years, courts have disagreed over whether section 503(b) of the Bankruptcy Code 

allows creditors to make substantial contribution claims in chapter 7 cases. https://www.jonesday. 
com/en/insights/2021/05/debate-intensifies-on-substantial-contribution-claims-in-chapter-7- 
cases. Under section 503(b)(3)(D), administrative expense claims include the actual, necessary 
expenses incurred by “a creditor [or certain other parties-in-interest] in making a substantial 
contribution in a case under chapter 9 or 11 of this title[.]” Despite this provision, the Code and its 
legislative history provide little guidance to help courts and others decide whether a creditor has 
made a substantial contribution. The determination boils down to the facts, with the burden of 
proof resting on the moving party. 

 
The majority of courts strictly construe substantial contribution claims and allow them to 

be made in only in cases under chapter 9 or 11 pursuant to section 503(b). However, in deciding 
Mediofactoring v. McDermott (In re Connolly North America, LLC), 802 F.3d 810 (6th Cir. 2015), 
the Sixth Circuit has deviated from this view. In Connolly, three unsecured creditors in a chapter 
7 case removed the trustee for misfeasance, and a settlement was reached resulting in a substantial 
increase of distributable funds. The Sixth Circuit held that the chapter 7 creditors were allowed 
substantial contribution claims because their work benefited the estate and increased the 
distribution to creditors, especially the unsecured class. The court also held that reimbursement of 
administrative expenses can be made in chapter 7 cases based on “the totality of the pertinent facts, 
interpretation of the statutory language, and relevant equitable considerations.” Id. at 815. Broadly 
interpreting the word “including” in section 503(b) to give the court discretion to determine 
whether a chapter 7 creditor can receive reimbursement, the Sixth Circuit reasoned that legislators 
knew that “bankruptcy courts would encounter a variety of administrative expenses and 
circumstances warranting reimbursement, which [they] could then evaluate on a case-by-case 
basis.” Id. at 816. The court further reasoned that the plain language of the Code does not expressly 
prohibit substantial contribution claims for chapter 7 creditors. 

 
In re Concepts America, Inc., 625 B.R. 881 (Bankr. N.D. Ill. 2021), rejects Connolly’s 

interpretation. The issue in Concepts America is whether a creditor in a chapter 7 case can request 
an administrative expense as a substantial contribution claim under section 503(b). In the case, the 
trustee employed special counsel to investigate the debtor’s pre-bankruptcy misconduct. Galleria, 
a party-in-interest, joined two other creditors in filing an involuntary chapter 7 petition against the 
debtor. Galleria argued that the trustee sought special counsel in response to evidence of the 
debtor’s misconduct that Galleria had uncovered in a year-long endeavor to obtain documents and 
sworn testimony. Galleria sought a substantial contribution claim of $241,521.76 for its efforts on 
the basis that the information it found was the reason that the trustee had sought special counsel. 

 
The Concepts America court held that substantial contribution claims for administrative 

expenses are allowed only in cases under chapter 9 or 11, not those under chapter 7. The court 
criticized an overly-broad interpretation of the word “including” in section 503(b)(3)(D), 

 

6 Materials prepared by Judge David Warren, USBC, E.D.N.C. Much appreciation and recognition 
are given to Kathryn N. Koonce, Esq., Chambers Staff Attorney and long-time friend and partner at Poyner 
Spruill LLP, and Lindsey Ross, rising second-year law student at the Norman A. Wiggins School of Law 
at Campbell University, Raleigh, NC for assisting with these materials. 
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reasoning that (1) “including” in the statute indicates that the listed administrative expenses are 
non-exclusive; and (2) there are other remedies available for chapter 7 creditors that provide 
reasonable compensation for administrative expenses, making substantial contribution claims 
unnecessary. 

 
As to the latter point, there do exist other remedies for creditors who provide a benefit in 

chapter 7 cases. Under section 327, for example, a trustee can employ professionals and award 
them reasonable compensation under section 330. This chapter 7 compensation award aligns with 
the administrative expenses outlined in section 503(b)(2) in cases under chapters 9 or 11. 
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Implications of the Sunset Provisions Under the CARES Act and the Bankruptcy 
Threshold Adjustment and Technical Corrections Act7 

 
Several temporary bankruptcy provisions enacted by Congress in the CARES Act were 

subject to sunset on March 27, 2021. Of import here are the opportunity for chapter 13 debtors 
suffering a Covid-related setback to extend their plans terms up to 84 months and an increased 
ceiling for eligibility for subchapter V of chapter 11. Those provisions were extended an additional 
year, through March 27, 2022, in the COVID-19 Bankruptcy Relief Extension Act. The 
Bankruptcy Threshold Adjustment and Technical Corrections Act, signed into law on June 21, 
2022, retroactively extended the increased debt limit for subchapter V that had sunset and itself 
included a two-year sunset of that provision, as well as a new provision increasing the debt limit 
for eligibility for chapter 13. If those provisions are not extended, courts may find themselves 
grappling with the effects of a statute that has sunset in 2024. Thus, the reasoning applied to the 
non-renewed provisions in the CARES Act may be helpful. 

 
The general rule for considering statutory provisions after sunset was set forth by the 

United States Supreme Court in 1879: The self-expiration of a temporary statute nullifies any 
special remedies or defenses that it created and stops all lawsuits where the expiration finds them. 
“[I]t is well settled that if a statute giving a special remedy is repealed without a saving clause in 
favor of pending suits, all suits must stop where the repeal finds them. If final relief has not been 
granted before the repeal went into effect, it cannot be after.” South Carolina v. Gaillard, 101 U.S. 
433, 438 (1879). When an act has expired, the effect upon past transactions is the same as if it were 
repealed. Missouri Pac. R. Co. v. United States, 16 F. Supp. 752, 760 (E.D. Mo. 1936). 

 
Continuing Implications of the CARES Act: Section 1329(d) 

and Chapter 13 Plan Modification 
 

Section 1329(d) was added to the Bankruptcy Code by the CARES Act, enacted on March 
27, 2020.8 That section provided generally that in a chapter 13 case in which the plan was 
confirmed prior to enactment, a plan could be modified to a term of seven years if the debtor 
experienced material financial hardship due to the Covid-19 pandemic. The CARES Act contained 
a  one-year  sunset  provision,  upon  which  subsection  (d)  would  be  stricken.  Id.  at 
§§ 1113(b)(2)(A)(iii), 1113(b)(2)(B). That one-year sunset period was later extended to two years 
by the COVID-19 Bankruptcy Relief Extension Act of 2021, enacted March 27, 2021.9 The statute 
was not further extended, and section 1329(d) sunset on March 27, 2022. 

 
 
 
 
 
 
 

7 Materials prepared by Lydia Stoney, Law Clerk to Judge Pamela W. McAfee, USBC, E.D.N.C. 
 

8 Coronavirus Aid, Relief, and Economic Security Act, Pub. L. No. 116-136, Div. A, Title I, 
§ 1113(b)(1)(C), 134 Stat. 281 (March 27, 2020) (the “CARES Act”). 

 
9 Pub. L. No. 117-5, § (a)(2), 135 Stat. 249 (March 27, 2021). 
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Potential Issues: 
 

Term modification: If a motion to modify a plan was filed prior to the sunset date 
but was not approved by the court before that date, may the court allow a plan 
modification to a term greater than five years? 

 
Subsequent modification: If the debtor has already obtained a modification of the 
plan term pursuant to the CARES Act, may the debtor further modify the plan (e.g., 
modify the payment amount) after the sunset date without losing the extended term? 

 
While the term modification issue was one of limited duration—that is, it required 

consideration only around the time of the sunset, March 27, 2022—the reasoning employed by 
courts grappling with the question may be helpful when the other sunsetting provisions are set to 
expire. 

 
Bankruptcy Court Decisions: 

 
In re Sykes, 638 B.R. 578 (Bankr. E.D. Mich. March 30, 2022) (Tucker, J.), 
considered whether a plan modification could be allowed under section 1329(d) 
where the motion was filed prior to the sunset date but the order had not been 
entered as of the sunset of the statute. The court held that “[t]he Court cannot 
approve the [p]lan [m]odification, because it contains a term that is contrary to law.” 
Id. at 580. Judge Tucker reasoned that since section 1329(d) was repealed on the 
sunset date, the maximum length of a modified plan was the five-year period 
described in 11 U.S.C. § 1329(c). The debtor’s proposed modified plan would 
exceed that maximum length, so the court could not approve it. 

 
In re Mercer, Bankr. Nos. 18-11913, 18-18619, 18-20397, 19-10971, 2022 WL 
1836325 (Bankr. D. Colo. June 2, 2022) (Brown, J.), considered four cases in which 
both the term modification issue and the subsequent modification issue were before 
the court. As to the term modification issue, Judge Brown considered whether filing 
the motion to modify before the law’s sunset was adequate to preserve a debtor’s 
right to propose a plan exceeding five years or whether a debtor also had to obtain 
court approval prior to the sunset date. Id. at *1. Judge Brown relied on the text of 
section 1329(d) and Congress’ express inclusion of the language “the modification 
must be approved after notice and a hearing.” She also considered the Code 
provisions that would control in the absence of section 1329(d), including section 
1329(b)(2). Ultimately, Judge Brown held that section 1329(d) motions to modify 
are not effective until they are approved, noting that “the Court must acknowledge 
that § 1329(d), unlike § 1329(b)(2), requires approval and not merely a filing that 
is not later disapproved.” Id. at *3. Accord In re Sykes, 638 B.R. 578 (Bankr. E.D. 
Mich. 2022); In re Bohinski, 638 B.R. 870 (Bankr. E.D. Mich. 2022). Under this 
interpretation, a debtor's failure to obtain court approval before section 1329(d)’s 
repeal is fatal to his cause.” Id. at *3. 
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As to the subsequent modification issue, one of the debtors in Mercer had timely 
obtained approval of a seven-year plan term and later sought to modify the payment 
amount. Judge Brown noted that “[i]t is this Court’s view that any plan extension 
beyond five years that this Court approved before the sunset date should remain in 
effect despite a subsequent modification to the plan after the sunset date. But any 
request to further extend a plan’s term post-repeal should not be approved.” Id. at 
*4. Judge Brown then allowed the debtor to modify the plan to change the payment 
amount to creditors without losing the previously approved 84-month plan term. Id. 

 
There appear to be no written opinions allowing a term modification where the order was 

not entered prior to March 27, 2022; however, anecdotally, modifications have been allowed by 
many judges using, inter alia, the following reasoning: 

 
Section 1329(b)(2) provides that “[t]he plan, as modified becomes the plan unless, 
after notice and a hearing, such modification is disapproved.” Where the plan 
modification was filed prior to March 27, 2022, pursuant to section 1329(b)(2), the 
confirmed plan, as modified by the pre-March 27 plan modification, became the 
plan on the date the modification was filed unless the court disapproved that plan 
modification after notice and a hearing. At least one order recited that the plan, as 
modified by the plan modification, became the plan on the date that the modification 
was filed. 

 
Courts have also relied on the absence of anything in section 1329(d) stating that 
the order granting the CARES Act plan modification needs to be entered before the 
expiration of section 1329(d). Congress includes such language in other provisions. 
For example, section 365(d)(1) requires the court to extend that deadline to assume 
or reject an executory contract before the deadline expires. 

 
Future Implications of the Corrections Act: 

Eligibility, Conversion, and Amendment to Debt Limits 
 

The Bankruptcy Threshold Adjustment and Technical Corrections Act became law on June 
21, 2022.10 The Corrections Act contains major changes to the eligibility requirements for chapter 
13 debtors. Section 2(c) of the Corrections Act provides that 11 U.S.C. § 109(e) is amended by 
striking the existing subsection (e) and inserting the following: 

 
(e) Only an individual with regular income that owes, on the date of the filing of 
the petition, noncontingent, liquidated debts of less than $2,750,000 or an individual 
with regular income and such individual’s spouse, except a stockbroker or a 
commodity broker, that owe, on the date of the filing of the petition, noncontingent, 
liquidated debts that aggregate less than $2,750,000 may be a debtor under chapter 
13 of this title. 

 
Id. 

 
 

10 Pub. L. No. 117-151, 136 Stat. 1298 (June 21, 2022) (the “Corrections Act”). 

761 of 1123



30  

This provision also has a two-year sunset from enactment. Pub. L. No. 117-151, 
§ 2(i)(1)(A). Section 2(i)(2) of the Corrections Act provides some guidance as to what happens 
following the provision’s sunset: 

 
AMOUNTS.—For purposes of applying subsection (e) of section 109 of title 11, 
United States Code, as amended by paragraph (1)(A), the amounts specified in such 
subsection shall be the amounts that were in effect on the day before the date of 
enactment of this Act.11 

 
In other words, if the new chapter 13 debt limits are allowed to sunset, chapter 13 eligibility returns 
to the distinction between secured and unsecured debts, with the limits in place as of June 1, 2022. 

 
Similarly, when the Small Business Reorganization Act first went into effect, “small 

business debtor” was defined as “a person or entity engaged in commercial or business activities” 
with aggregate secured and unsecured debts as of the date of filing less than $2,725,625.12 As part 
of the CARES Act, Congress raised the debt limit for subchapter V eligibility to $7,500,000.13 That 
increase was originally to sunset on March 27, 2021 but was extended to March 27, 2022 by the 
COVID-19 Bankruptcy Relief Extension Act of 2021.14 On June 22, 2022, the Corrections Act 
further extended the provision, setting the subchapter V debt limits at $7,500,000, and made the 
increase retroactive to bridge the gap between the March 27, 2022 sunset and the enactment of the 
Corrections Act.15 However, the subchapter V debt limit is subject to the sunset clause in the 
Corrections Act and, without further extension by Congress, will again sunset on June 21, 2024.16 

 
Hypothetical: An individual debtor with debts in the aggregate of $2,730,000 files 
a case under either chapter 13 or subchapter V on December 21, 2022 (prior to the 
sunset date of June 21, 2024). As of the petition date, the debtor is eligible for either 
chapter 13 or subchapter V. 

 
Potential Issues: 

 
Eligibility: If the debtor files a petition under chapter 13 and pursuant to section 
109(e) as amended by the Corrections Act, what happens after the sunset date if the 

 
 

11 There is no section 104 adjustment scheduled to occur prior to the sunset date, June 21, 2024; 
thus, when subsection (e) of 11 U.S.C § 109 reverts to the language existing as of June 20, 2022, the 
numbers contained therein will be unchanged. 

 
12 11 U.S.C § 101 (51D)(A). 

 
13 Pub. L. No. 116-136, 134 Stat. 281, § 1113(a)(1) (March 27, 2020). 

 
14 Pub. L. No. 117-5, § (a)(1), 135 Stat. 249 (March 27, 2021). 

 
15 Pub. L. No. 117-151, 136 Stat. 1298, §§ 2(d); 2(h)(2) (June 21, 2022). 

 
16 Id. at § 2(i)(1)(B). 
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debtor is no longer eligible for chapter 13 at that time? Is there any impact on the 
remainder of the debtor’s case, including plan modification? 

 
Conversion: There will be a small subset of debtors who, today, are eligible for 
both chapter 13 and subchapter V; when the sunset date passes, however, those 
debtors will be ineligible for both chapter 13 and subchapter V. If such debtors seek 
post-sunset conversion, are they then limited to chapter 11 or chapter 7? If a 
debtor’s case is pending before the sunset, and the debtor wishes to convert the case 
to either chapter 13 or subchapter V after the sunset, may the debtor do so? What 
are the implications of the fact that the debtor was eligible as of the petition date? 
How does the provision that a debtor must be eligible to be a debtor under the 
chapter to which he or she wishes to convert apply, and what is the relevant date 
for determining debt limit eligibility? 

 
Trends and Predictions 

 
Applying and extending the reasoning of the judges who have considered these 
issues, if authority is given by the court prior to a provision’s sunset date, the relief 
granted may remain in effect after the sunset date of the provision originally 
allowing for the relief. 

 
If relief is not given by the court prior to the sunset of a provision, and the court 
hears the issue after the provision has sunset, relief pursuant to the sunset provision 
may or may not be allowed. Whether the court will allow relief may depend on 
whether an objection is raised. 

 
Recommendations and Future Considerations 

 
Should courts notify the bar of an upcoming sunset date and potential 
consequences? 

 
How helpful are court website alerts?17 

 
Practitioners: Look ahead and anticipate response times and court logistics to obtain 
any necessary court approval prior to a sunset date. 

 
For additional discussion of these and related issues, see “Extension Needed to Be 

Approved Before CARES Act Change Ended,” Consumer Bankruptcy News, 32 No. 17 Cons. 
Bankr. News 6 (July 12, 2022). For a predictive analysis, see Catherine Stone Curtis, “Impact of 
the CARES Act on Chapter 13 Debtors,” Bankruptcy Law Section State Bar of Texas, COVID-19 

 
17 See, e.g., United States Bankruptcy Court for the District of Massachusetts website, “Expiration 

of CARES Act Bankruptcy Code Amendments” on March 27, 2022: https://www.mab.uscourts.gov/mab/ 
news-expiration-of-cares-act-bankruptcy-code-amendments; United States Bankruptcy Court for the 
Northern District of New York website, “Sunset of Amendments to the Bankruptcy Code under the CARES 
Act,” March 28, 2022: https://www.nynb.uscourts.gov/news/sunset-amendments-bankruptcy-code-under- 
cares-act. 
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Legal Resources & Updates (February 2021), https://statebaroftexasbankruptcy.com/COVID-19- 
Legal-Resources-&-Updates. 
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Liability for Non-Debtor Debts Under Sections 523(a)(2)(A) and 523(a)(19)1 

 
The issue on appeal from the Ninth Circuit Court of Appeals to the United States Supreme 

Court in Buckley v. Bartenwerfer (In re Bartenwerfer), 860 F. App’x 544 (9th Cir. 2021), is 
whether an individual may be subject to liability for the fraud of another that is barred from 
discharge in bankruptcy under 11 U.S.C. § 523(a)(2)(A), by imputation, without any act, omission, 
intent, or knowledge on the part of the individual. 

 
Relevant Statutes 

 
Section 727 of the Bankruptcy Code provides that a discharge under subsection (a) of the 

statute “discharges the debtor from all debts that arose before the date of the order for relief” under 
chapter 7, “[e]xcept as provided in section 523.” 11 U.S.C. § 727(b). Under § 523(a)(2)(A), the 
provision at issue in Bartenwerfer, debts obtained through “false pretenses, a false representation, 
or actual fraud” are not dischargeable. Although not mentioned in the Bartenwerfer petition for 
certiorari, section 523(a)(19) excepts from discharge those debts arising from securities law 
violations or common law fraud in connection with the purchase or sale of a security. 11 U.S.C. 
§ 523(a)(19). Thus, the Supreme Court’s opinion regarding imputed liability under section 
523(a)(2)(A) could be interpreted to apply to decisions under section 523(a)(19). See Bill Rochelle, 
Importance of the Supreme Court’s Upcoming Bartenwerfer Decision Seen in Florida Case, Am. 
Bankr. Inst., Rochelle’s Daily Wire at 2–3 (May 17, 2022). 

 
Bartenwerfer Background 

 
There is a growing split among the circuit courts about whether a debt is dischargeable 

when it was acquired by the debtor through fraud without the debtor’s intent, action, or knowledge. 
On May 2, 2022, the Supreme Court granted a petition for certiorari to hear a case directly 
addressing this issue. See Pet. for Cert., Bartenwerfer v. Buckley, No. 21-908, 2022 WL 1295707 
(S. Ct. May 2, 2022). 

 
In Bartenwerfer, Kate and David Bartenwerfer—spouses and business partners— 

renovated and sold a home in San Francisco to Kieran Buckley, who subsequently alleged that 
there were defects in the house and sued the Bartenwerfers in state court for breach of contract, 
negligence, nondisclosure of material facts, and negligent and intentional misrepresentation. 
Bartenwerfer, 860 F. App’x at 545. After a jury ruled in Buckley’s favor, the Bartenwerfers filed 
a joint petition for relief under chapter 7. Id. In response to the adversary proceeding filed in the 
bankruptcy case by Buckley, Kate argued that she was not liable for the debt arising from her 
husband’s fraud, because she had no knowledge of it. See id. at 545–46. The bankruptcy court 
found that David’s fraudulent conduct could be imputed onto his wife because of their business 
relationship. Id. at 546. On remand from the Bankruptcy Appellate Panel for the Ninth Circuit (the 
“BAP”), however, the bankruptcy court held, after an evidentiary hearing, that David’s fraud could 
not be imputed onto Kate because she did not know of the fraud. Id. After the BAP affirmed this 
ruling, Buckley appealed to the Ninth Circuit, which found that an individual debtor is liable for 

 

1 Materials prepared by Judge Elizabeth L. Gunn, USBC, D.D.C. Judge Gunn thanks her 2021–22 
term clerk Joy Kleisinger and her summer intern Danielle Sumner (American University Law Class of 
2024) for their assistance in the preparation of these materials. 
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the fraud of another by imputation and may not discharge the corresponding debt, even if the debtor 
in no way contributed to, and had no knowledge of, the fraud. Id. at 546–47. 

 
Prior Caselaw in Other Circuits 

 
The Ninth Circuit’s decision in Bartenwerfer is consistent with positions adopted by the 

Fifth and Sixth Circuits. See Deodati v. M.M. Winkler & Assocs. (In re M.M. Winkler & Assocs.), 
239 F.3d 746, 751 (5th Cir. 2001) (interpreting § 523(a)(2)(A) to prevent “an innocent debtor from 
discharging liability for the fraud of his partners”); BancBoston Mortg. Corp. v. Ledford (In re 
Ledford), 970 F.2d 1556, 1561–62 (6th Cir. 1992) (holding that one partner’s fraud may be imputed 
to other partners who had no knowledge of it). The Fifth Circuit explained in its decision that 
Congress “chose to protect victims of fraud.” Deodati, 239 F.3d at 751. In contrast, the Eighth 
Circuit held that liability for the fraud of another is not necessarily imputed onto innocent debtors. 
See Walker v. Citizens State Bank (In re Walker), 726 F.2d 452, 454 (8th Cir. 1984) (requiring that 
the debtor either “knew or should have known” of fraudulent activity in order to be liable). The 
Seventh Circuit followed suit in 2015, citing Walker for the proposition that “[p]roof that a debtor’s 
agent obtains money by fraud does not justify the denial of a discharge to the debtor, unless . . . 
the debtor knew or should have known of the fraud.” Sullivan v. Glenn, 782 F.3d 378, 380 (7th 
Cir. 2015). 

 
Petitioner-Debtor’s Arguments in Bartenwerfer 

 
In her petition for certiorari, the Petitioner-Debtor Kate Bartenwerfer argues that the Ninth 

Circuit’s ruling imposing liability on innocent debtors contrasts with the overarching objective of 
bankruptcy law to give relief to the “‘honest but unfortunate debtor.’” See Br. of Pet’r, 
Bartenwerfer v. Buckley, No. 21-908, 2021 WL 6102305, at *14 (S. Ct. Sept. 17, 2021) (quoting Loc. 
Loan Co. v. Hunt, 292 U.S. 234, 244 (1934)). She further argues that the Ninth Circuit’s position 
is “at odds with the language of the statute as well as decisions of this Court requiring at least some 
level of scienter.” Id. at *3. Although she acknowledges that the Supreme Court initially took an 
opposing position on the issue in Strang v. Bradner, 114 U.S. 555 (1885), Bartenwerfer contends 
that the Court “effectively overruled” Strang in Field v. Mans. See Br. of Pet’r at *22 (citing Field 
v. Mans, 516 U.S. 59, 67–68 (1995) (noting that scienter is required for fraud)). Bartenwerfer also 
argues that courts have historically avoided creating discharge exceptions that are not plainly 
expressed in statutes. See id. at *13 (citing Gleason v. Thaw, 236 U.S. 558, 562 (1915)). 

 
Respondent-Creditor’s Arguments in Bartenwerfer 

 
Respondent-Creditor Kieran Buckley contends that debt resulting from fraud is not 

dischargeable under the plain language of 11 U.S.C. § 523(a)(2)(A), even when the debtor had no 
knowledge of the fraudulent activity. See Br. of Resp’t, Bartenwerfer v. Buckley, No. 21-908, 2022 
WL 864550, at *1 (S. Ct. Mar. 2022). He further argues that the Fifth, Sixth, and Ninth Courts have 
adopted the Supreme Court’s interpretation of 11 U.S.C. § 523(a)(2)(A) by finding debts acquired 
through fraud nondischargeable, notwithstanding the debtor’s lack of knowledge. See id. at *17 
(citing Strang v. Bradner). Buckley also points out that a majority of courts have adopted his 
position. See id. at 16–19. 

 
Petition for Certiorari Granted 
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On May 2, 2022, the U.S. Supreme Court granted the petition for certiorari in Bartenwerfer, 
and argument is scheduled to be heard in the Court’s October 2022 session. As of the preparation 
of these materials, the exact date of the argument had not been set. 
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1. Does poverty alone qualify a debtor for discharge of a student loan under the 
Brunner standard?   
In the Sixth Circuit, the answer is no.  Oyler v. Educ. Credit Mgmt. Corp. (In re Oyler), 
397 F.3d 382 (6th Cir. 2005).  The Sixth Circuit applies other factors in addition to the 
Brunner standard. It has “considered the Brunner test, along with other factors such as: 
(1) the debt amount; (2) the interest rate; (3) the debtor's claimed expenses and current 
standard of living to evaluate whether the debtor has attempted to minimize expenses; 
(4) the debtor's income, earning ability, health, education, dependents, age, wealth, and 
professional degrees; and (5) whether the debtor has attempted to maximize income by 
seeking or obtaining employment commensurate with her education and abilities.”  
Oyler, 397 F.3d 382, 385 (6th Cir. 2005). 
The Seventh Circuit has adopted the Brunner test.  In re Roberson, 999 F.2d 1132 (7th 
Cir. 1993).  The Seventh Circuit appears to apply just the three-prong Brunner test.  See 
Williams v. United States Dep't of Educ., 752 F. App'x 363 (7th Cir. 2019). 
 

2. Circuit split on whether an innocent debtor’s liability is automatically 
nondischargeable when an agent or partner committed fraud.  See In re Ledford, 
970 F.2d 1556, 1561 (6th Cir. 1992) (“[F]or purposes of determining dischargeability of 
indebtedness, one partner's fraud may be imputed to other partners who had no 
knowledge of it.”); Sullivan v. Glenn, 782 F.3d 378, 381 (7th Cir. 2015) ("Proof that a 
debtor's agent obtains money by fraud does not justify the denial of a discharge to the 
debtor, unless it is accompanied by proof which demonstrates or justifies an inference 
that the debtor knew or should have known of the fraud.") (quoting In re Walker, 726 
F.2d 452, 454 (8th Cir. 1984)). 

 
3. Whether the deadline to appeal a Bankruptcy Court decision in BR 8002(a)(1) 

implicates a jurisdictional requirement?   
6th Cir.: no, it is not jurisdictional; Tennial v. REI Nation, LLC (In re Tennial), 978 F.3d 
1022 (6th Cir. 2020) 
7th Cir.: yes, it is jurisdictional; In re Sobczak-Slomczewski, 826 F.3d 429 (7th Cir. 2016) 
 

4. Whether the transfer date for a writ of garnishment is the date of service of the 
writ on the bank or the date the funds are released or transferred to the judgment 
creditor. 

6th Cir.: (majority view) the transfer date is the date of service of the garnishment order 
on the debtor’s bank; Battery One-Stop v. Atari Corp. (In re Battery One-Stop), 36 F.3d 
493 (6th Cir. 1994). 
7th Cir.: (minority view) “We conclude that a garnishment or attachment does not transfer 
money or other property to a creditor, for purposes of determining whether the transfer is 
an avoidable preference, until a final order of garnishment or attachment is issued. Until 
then, the transfer is tentative, its amount uncertain, and control or influence retained by 
the debtor to be used possibly to play favorites among his creditors.”  Freedom Grp. v. 
Lapham-Hickey Steel Corp. (In re Freedom Grp.), 50 F.3d 408, 412 (7th Cir. 1995). 
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5. Whether a debtor or Chapter 7 trustee is entitled to the appreciated value of an 
asset of the debtor as of the Chapter 13 petition date when a Chapter 13 case is 
converted to a Chapter 7 case. 

 
Section 348(f)(1) of the Bankruptcy Code provides that other than if a debtor acts in bad 
faith, when a Chapter 13 case is converted to a case under another chapter, property of 
the estate in the converted Chapter 13 case consists of property of the estate as of the 
Chapter 13 petition date that remains in the possession or under the control of the debtor 
at the time of conversion. 
If property of the estate appreciates in value during the Chapter 13 case, courts are split 
whether the debtor retains the appreciated value or the appreciated value is property of 
the estate of the converted case. The split results from the court's interpretation of section 
348(f) and Congressional intent as to the scope of property of the estate. 
 
10th Cir.; B.A.P. in the 9th and 10th Circuits; bankruptcy courts in Az., M.D. Fla., 
Idaho, E.D. Tenn., and N.D. Tex. 
 
These courts allowed the debtor to retain the postpetition appreciation in the value of the 
assets in the estate as of the Chapter 13 petition date on conversion to Chapter 7 (see 
Rodriguez v. Barrera (In re Barrera), 2020 WL 5869458, at *9 (B.A.P. 10th Cir. Oct. 2, 
2020) ("interpreting congressional intent as incentivizing chapter 13 repayment and 
following the guidance of many other courts that have reviewed this issue, we hold any 
postpetition appreciation in the value of the debtor's prepetition property—including 
postpetition appreciation of a homestead—belongs to the debtor and does not become 
property of the estate upon conversion to chapter 7"), aff'd, 22 F.4th 1217 (10th Cir. Jan. 
19, 2022) (holding that post-confirmation, pre-conversion proceeds from sale of debtors' 
home were not included in property of the Chapter 7 estate); Kendall v. Lynch (In re 
Lynch), 363 B.R. 101, 106 (B.A.P. 9th Cir. 2007) (holding in a case converted from 
chapter 13 to 7, the relevant date for determining the value of a debtor's residence is the 
chapter 13 petition date); In re Cofer, 625 B.R. 194, 203 (Bankr. D. Id. Jan. 8, 2021) 
(denying that the trustee is entitled to postpetition property appreciation on conversion of 
a Chapter 13 case); In re Hodges, 2013 WL 1755483, at *6 (Bankr. E.D. Tenn. Apr. 24, 
2013); In re Robinson, 472 B.R. 854, 857 (Bank. M.D. Fla. 2012) (holding that equity 
acquired by debtor in an asset through confirmed plan payments was not property of the 
converted Chapter 7 case); see also In re Smith, 514 B.R. 464, 472-73 (Bankr. N.D. Tex. 
2014 (holding that because Chapter 12 was modeled after Chapter 13, case construing 
Chapter 13 provisions may be relied upon as authority in a Chapter 12 case and finding 
that appreciated value is neither property of the estate or disposable income); In re Niles, 
342 B.R. 72, 76 (Bankr. D. Az. 2006) (acknowledging that denying a debtor the increase 
in value on conversion disincentivizes filing the Chapter 13 petition, but also if the debtor 
abused its right to convert and converted the case in bad faith, the court has the discretion 
to award the increased value to the Chapter 7 estate). 
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The same Bankruptcy Court that decided Barrera (affirmed by the B.A.P.) allowed a 
Chapter 13 debtor to modify its plan post-confirmation to allow the debtor to retain the 
net proceeds of a sale of an asset that appreciated in value postconfirmation, provided 
that the modification complied with section 1329(a) of the Bankruptcy Code (see In re 
Baker, 620 B.R. 655 (Bankr. D. Colo. 2020)). 
 
Bankruptcy courts in N.D. Cal., E.D. Va., Or., and W.D. Wash. 
 
These courts held that the debtor is not entitled to retain the appreciated value of assets 
accruing during the Chapter 13 case and the value inures to the estate in the converted 
case (see In re Castleman, 631 B.R. 914 (Bankr. W.D. Wash. 2021) (concluding that on 
conversion from Chapter 13, the Chapter 7 estate is entitled to the full value of the estate 
including any postpetition appreciation); In re Goins, 539 B.R. 510 (Bankr. E.D. Va. 
2015) (relying on section 541(a)(6) of the Bankruptcy Code rather than section 348(f) 
and finding that the debtor is not entitled to appreciation in property that accrued during 
the chapter 13 case); In re Peter, 309 B.R. 792, 795 (Bankr. D. Or. 2004) (finding the 
estate is entitled to the increased value in equity of an asset). 
 

6. Whether a debtor must be currently engaged in business to be eligible to be a 
debtor under Subchapter V of Chapter 11. 
 

Subchapter V of Chapter 11 of the Bankruptcy Code governs bankruptcies for small 
business debtors (§§ 1181-1195, Bankruptcy Code). A small business debtor is a person 
engaged in commercial or business activities, subject to certain criteria including 
thresholds for noncontingent liquidated secured and unsecured debt (§ 101(51D), 
Bankruptcy Code). A person is an individual, partnership, or corporation (§ 101(41), 
Bankruptcy Code). 
 
Courts are split on whether "engaged in" means currently engaged in or was engaged in. 
 
Minority: Bankruptcy courts in C.D. Cal., E.D. La., and S.C. 
 
These courts do not require that a debtor is currently engaged in commercial or business 
activities to be eligible as a small business debtor: In re Wright, 2020 WL 2193240, at *3 
(Bankr. D.S.C. April 27, 2020) (concluding that nothing in the Small Business 
Reorganization Act of 2019, which created Subchapter V, or in the definition of a small 
business debtor restricts or limits its application to persons currently engaged in business 
or commercial activities); see also In re Bonert, 2020 Bankr. LEXIS 1783 (Bankr. C.D. 
Cal. 2020); In re Blanchard, 2020 WL 4032411, at *2 (Bankr. E.D. La. July 16, 2020). 
 
Related view: Bankruptcy court in S.D. Tex. 
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This court took a broad look at engaged in business and commercial activities finding that 
the debtor's active involvement pursuing litigation, collecting accounts receivables, 
selling and preserving assets, and maintaining managers to oversee the company, while 
an independent party maintained the facility, are commercial business activities 
qualifying the debtor under Subchapter V. The debtor does not need to be maintaining its 
core or historical business operations to be engaged in business and commercial 
activities. See In re Port Arthur Steam Energy, L.P., 629 B.R. 233 (Bankr. S.D. Tex.). 

Majority: Bankruptcy court in Colo.; W.D. Mo.; N.M., M.D.N.C.; W.D. Pa.; N.D. 
Tex.; and Utah 

These courts define engaged in business as currently engaged in commercial or business 
activities. Relying on the language in other statutes (including those defining debtors 
under Chapter 12 farmer or health care providers), these courts held that a debtor must be 
currently, not retrospectively, engaged in commercial or business activities to qualify as a 
small business debtor: In re McCune, 635 B.R. 409, 421 (Bankr. D.N.M. 2021) (adopting 
the majority opinion that subchapter V debtors must be engaged in commercial or 
business activities on the petition date); National Loan Investors, L.P. v. Rickerson (In re 
Rickerson), 636 B.R. 416, 424 (Bankr. W.D. Pa. Dec. 14, 2021) (concluding that 
Subchapter V requires that the debtor is currently engaged in business or commercial 
activities); In re Blue, 630 B.R. 179, 191 (Bankr. M.D.N.C.) (finding the Subchapter V 
debtor must be "presently engaged in commercial or business activities"); In re Offer 
Space, LLC, 629 B.R. 299, 305-06 (Bankr. D. Ut. Apr. 22, 2021) (finding the subchapter 
V debtor must be "currently" not formerly engaged in business); In re Ikalowych, 629 
B.R. 261, 282 (Bankr. D. Colo. Apr, 15, 2021) (rejecting the Wright-Bonnert-Blanchard 
line of cases on several grounds and determining that currently engaged encompasses 
"immediately preceding and subsequent to the Petition Date); In re Johnson, 2021 WL 
825156, at *6-*8 (Bankr. W.D. Tex. Mar. 1, 2021) (also finding that a debtor that 
manages a business is an employee, not an owner, and is not involved in "the exchange or 
buying and selling of economic goods or services for [the debtor's] profit" and therefore 
is not engaged in commercial or business activities); In re Thurmon, 625 B.R. 417 
(Bankr. W.D. Mo. 2020). 
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Fee-Shifting in Bankruptcy

by

Daniel J. Bussel

ABSTRACT

This Article examines attorney fee-shifting practices in bankruptcy from

theoretical, historical, caselaw, statutory, empirical and comparative perspec-

tives. Although the Supreme Court has insisted the American Rule remains the

applicable background principle in insolvency cases as elsewhere, insolvency law,

for sound equitable and systemic reasons, has always rejected strict application

of the American Rule. Fee-shifting among the parties has been, and remains,

pervasive in bankruptcy cases. Against this background, the Supreme Court's

position has led to anomalous and untoward results in discrete areas where the

American Rule continues to apply. This Article argues for a forthright rejection

of what little remains of the American Rule in bankruptcy and proposes a modi-

fied English Rule giving bankruptcy courts discretion over the award of attor-

ney's fees. I go on to identify a set of non-exclusive factors that properly inform

the exercise of the bankruptcy court's discretion over the award of fees. Interest-

ingly, the United Kingdom, starting from the tradition of the English Rule, has
created a discretionary fee-shifting regime applicable to insolvency cases that

mirrors the discretionary approach advocated here. Despite their disparate start-

ing points, the realities of insolvency practice are impelling both the English and
American systems toward a court-supervised discretionary fee-shifting regime in

the bankruptcy arena.

© 2021 by Daniel J. Bussel, Professor of'Law, UCLA School of Law. I have been previously involved

in litigating the issues discussed in this Article. I was one of the academic amid in support of petitioner in,,

Ba\er &fBotts, infra n.l and notes 151-187 and accompanying text. See Brief Amici Curiae of Bankruptcy

Law Scholars, Baker & Botts LLP v. ASARCO LLC, U.S. Sup. Ct. Case No. 14-103 (filed Dec. 10, 2014).

I was also counsel to the National Association of Consumer Bankruptcy Attorneys and the National

Consumer Bankruptcy Rights Center in filing their brief amicus curiae in support of respondent Aleida

Johnson in Midland Funding LLC v. Johnson, U.S. Sup. Ct. No. 16-348 (filed Dec. 21, 2016), infra notes

188-201 and accompanying text. Finally, I was counsel of record for appellee Marlene Penrod in In re

Penrod, 802 F.3d 1084 (9th Cir. 2015), infra notes 225-237 and accompanying text. I am grateful for the

thoughtful comments on preliminary drafts from my editor the Honorable Terrence Michael and my col'

leagues, Professors Kenneth N. Klee, Lynn LoPucki, David Marcus, Joanna Schwart2;, Michael Simkovic

and Stephen Yea^ell, and Thomas E. Patterson, Esq. Nicholas Redfield, UCLA School of Law Class of

2023 and Melise Knowles, UCLA School of Law Class of 2022 provided excellent research and drafting

support converting those preliminary drafts and comments into this Article. Sarah Paterson of the London

School of Economics and Political Science provided invaluable comments and source materials relating to

current UK fee'shifting practices in insolvency cases. I also benefited from preliminary discussions with

Eric Helland, Ben Nyblade and Melanie Zaber, regarding some of the empirical work that has been done in
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I. Introduction

FEE-SHIFTING IN BANKRUPTCY 615

"Our basic point of reference when considering the award of

attorney's fees is the bedrock principle known as the Ameri-

can Rule: Each litigant pays his own attorney s fees, win or

lose, unless a statute or contract provides otherwise"

Baker & Botts LLP v. ASARCO LLC1

The general default rule in civil litigation in the United States the so-
called 'American Rule" is that each party bears its own attorney's fees. The

general default rule in the United Kingdom and in most of the rest of the
world, is the -English Rule; that is t^e prevailing party in civil litigation may
recover its attorney s fees from its adversary as a cost of litigation. As we

shall see in the discussion that follows, no system applies a pure version of

either the American Rule or the English Rule in all circumstances. The thesis

of this Article is that in the insolvency context we should expressly eschew

reliance on the pure form of either the American Rule or English Rule, and

that bankruptcy courts should authorize fee-shifts informed by a series of

factors sensitive to the realities of insolvency generally and the particular case

before it.
The modern Supreme Court is on unfamiliar ground when it decides

bankruptcy cases. Reflexive application of general jurisprudential rules in

bankruptcy cases can yield poor results. Bankruptcy is a special context

where pervasive fee-shifting is already occurring, and judicial expertise in

shifting and fixing attorney s fees is historically-rooted and well-developed. In

that setting, reliance on the American Rule as the default rule is ahistorical

and not otherwise appropriate. Moreover, it creates or exacerbates conflicts

with underlying bankruptcy policy.
The discussion starts in Part 11 with a brief overview of the critiques and

defenses of the English and American Rules respectively. Part III discusses

the general fee shifting dynamics in bankruptcy and describes bankruptcy s

rejection of the American Rule. Part IV identifies some areas where the

American Rule s persistence has caused continuing problems in^bankruptcy

cases. Part V discusses the implications of the Ninth Circuit's Penrod deep

sion and its progeny for fee-shiftmg in bankruptcy. Part VI proposes a gener/

allied discretion in the bankruptcy court to shift prevailing party attorney

fees as an appropriate corrective. Interestingly, the United Kingdom, starting

from the tradition of the English Rule, has created a discretionary fee/shifting

1576 U.S. 121, 126 (2015) (quoting Hardt v. Reliance Standard Life Ins. Co, 560 U.S. 242, 252^-53

(2010))"Justice~Sotomayor concurred writing: "Given the clarity of the statutory language,^ rt would b^

improper to allow policy considerations to undermine the American Rule in this case;' Id. at 135

(Sotomayor, J. concurring). ^
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regime app icable to insolvency cases that mirrors the discretionary approach

advocated here. The realities of insolvency practice are impelling both sys/

tems toward a court'supervised discretionary fee'shifting regime notwith'

standing their disparate starting assumptions. A brief conclusion follows.

II. ANALYSES OF THE ENGLISH AND AMERICAN RULES IN
CIVIL LITIGATION

At thesimPlest conceptual level, the choice between the English and

American Rules comes down to a tradeoff between providing greater incen'

tive to assert weak claims, especially ones that carry a potential for large

damages, and greater incentive to assert meritorious claims, especially small-

dollar ones.2 The English Rule in theory deters the holder of a long-shot claim

because in the likely event the claim fails, the losing litigant incurs an addi-

tional financial penalty: responsibility for its adversary's legal fees. The Amer-

ican Rule deters the holder of all relatively small/dollar claims,3 regardless of

merit, because even if the claimant prevails the net value of the claim will be

diminished by the amount of the attorney's fees incurred to win the case.4 In

addition, it is generally agreed that at the margins the English Rule tends to

increase legal costs in the aggregate because of the litigants' optimism bias.5

Cases go to trial because the plaintiffs assessment of the likelihood of success

exceeds the defendant's assessment of the likelihood of the plaintiffs success.

The English Rule makes it harder to settle cases because each side over'

discounts the risk that by going to trial it will end up having to pay both sets

2See generally Albert A. Ehrenweig, Reimbursement of Counsel Fees and the Great Society: In Sorrow

and in Anger—and in Hope, 54 CAL. L. REV. 792 (1966).

'Small'dollar" in relation to the amount of expected attorney's fee. In a world where it may cost $1

million in attorney's fees or more to bring a complex claim to final judgment even meritorious seven'figure

claims may not be worth prosecuting. In some jurisdictions, even relatively straightforward meritorious

daims may not be worth pursuing if the damages are less than $100,000. See Ehrenweig, supra note 2 at

795-96; Phyllis A. Monroe, Financial Barriers to Litigation: Attorney Fees and the Problem of Legal Access,

46 ALB._L. REV. 148, 159-61 (1981); John F. Vargo, The American Rule on Attorney Fee Allocation: The

Injured Person's Access to Justice 42 AM. U. L. REV. 1567, 1594-96 (1993).

4But see A. MitcheU Polinsky & Daniel L. Rubinfield, Does the English Rule Discourage Low

Probability of Prevailing Plaintiffs, 2?}. LEGAL STUD. 141 (1998) (demonstrating that under conditions'of

informational asymmetry favoring plaintiffs, marginal low-probability-of-prevailmg plaintiffs who actually

file claims have an incentive to go to trial rather than settle such claims). The net effect of the English

Rules tendency to discourage both the filing of weak claims and their settlement after filing, on"the

number of weak claims actually tried is indeterminate under the Polinsky and Rubinfield analysuand the

disincentive to settle effect of the English Rule they identify is dependent on the assumed informational
asymmetry.

5Avery Katz, Measuring the Demand for Litigation: Is the English Rule Really Cheaper?, 3 J.L. ECON. &

ORG. 143, 154-64 (1987); Edward A. Snyder & James W. Hughes, The English Rule for Allocating Legal
Costs^ Evidence Confronts Theory, 6 J.L. ECON. & ORG. 345, 376 (1990) [hereinafter Snyder & Hughes

1990]; James W. Hughes & Edward A. Snyder, Litigation and Settlement Under the English and American

Rules: Theory and Evidence, 38 J.L. & ECON. 225, 227 (1995) [hereinafter Hughes & Snyder 1995].
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of lawyers. Litigant optimism tends to both increase the plaintiffs settlement

demand and decrease the defendant's offer. Fewer settlements of meritorious

claims drives up the aggregate cost of resolving them. The English Rule may

also drive up legal fees because clients have less incentive to constrain them,

believing that the cost will be shifted to their adversaries.6

The English Rule is thus thought to decrease the burden of resolving
weak claims (by deterring their prosecution) and to increase the burden of

resolving meritorious claims (by encouraging their prosecution, raising their

legal costs, and deterring their settlement)^ At least that is what theory, as a

first approximation, predicts. Most of the world, in considering that balance,

has chosen the English Rule, opting to conserve judicial resources in respect

of likely meritless claims, and concerltrate them on the just resolution of likely

meritorious claims,8
To the extent that United States jurisdictions continue to cling to the

American Rule,9 they implicitly place a premium on providing access to the

judicial system for large dollar claims over smaller ones, and encouraging set-

6Abstract comparative analysis of the American and English Rules was a popular exercise m^thehw

and'economics literature of the 1970s and 1980s. See, e.g, John P. Gould, The Economics of Legal Conflicts,

2 J. LEGAL STUD. 279 (1973); William M. Landes, An Economic Analysis of the Courts 14 J.L. & ECON.

61 (1971); Richard A. Posner, An Economic Approach to Legal Procedure and Judiaal Admimstration 2 ].

LEGAL STUD. 399 (1973); Steven Shavell, Suit, Settlement, and Trial: A Theoretical Analysis Under Alter-

native Methods for the Allocation of Legal Costs, 11 J. LEGAL STUD. 55 (1982); Richard D. Cooter &

Daniel L. Rubinfeld, Economic Analysis of Legal Disputes and Their Resolution, 27 J. ECON. LITERATURE

1067 (1989); John J. Donohue III, Opting for the British Rule, or IfPosner and Shavell Cant Remember the
Coase Theorem, Who Will?, 104 HARV. L. REV. 1093 (1991); Ivan P.L. Png, Strategic Behavior in Suit,

Settlement, and Trial, 14 BELL J. ECON. 53-9 (1983); See also Snyder & Hughes 1990, supra note 5.^

7Shavell, supra note 6; Posner, supra note 6; Cooter & Rubinfeld, supra note 6; Bradley L. Smith, Three

Attorney Fee'Shifting Rules and Contingency Fees: Their Impact on Settlement Incentives^ 90 MICH. L.

REV. 2154 (1992); James W. Hughes ^Elizabeth Savoca, Measuring the Effect of Legal Reforms^ on the

Longevity of Medical Malpractice 'Clavms, 17 INT'L REV. L. & ECON. 261, 269 (1997);_Snyder &Hughe^s

1990, supra note 5. But see John C. Hause, Zndemmty. Settlement, and Litigation, or I'll Be Suing Tou,-k8 J.

LEG. STUD. 157, 167-68 (1989).
8WALTER K. OLSON, THE LITIGATION EXPLOSION; WHAT HAPPENED WHEN AMERICA UNLEASHED

THE LAWSUIT 329-30 (1991) (characterizing the English Rule as the 'rest of the world rule" given that

outside the United States almost all jurisdictions award prevailing party attorney s fees). Prior to the

Supreme Court's decision in Alyeska Pipeline Serv. Co. v. Wilderness Socy 421 U.S 240 (1975), Ameri'

can commentators urged the federal courts to abandon the American Rule in federaUitigation generally.

See, e.g. Gerald T. McLaughlin, The Recovery of Attorneys Fees: A Hew Method of Financing Legal Ser'

vices. 40 FORDHAM L. REV. 761 (1972); Ehrenzweig, sup-f& note 2; William B. Stoebuck, Counsel Fees

Included in Costs: A Logical Development, 38 U. COLO. L. REV. 202 (1965); Calvin A^ Kuenzel, The

Attorneys Fee: Why Hot a Cost of Litigation?, 49 IOWA L. REV. 75 (1963); Charles T. McCormick,

Counsel Fees and Other Expenses of Litigation as an Element of Damages, 15 MINN. L. REV. 619 (1931).

Alyes]{cCs reaffirmation of the American Rule silenced these voices urging a general abandonment. Alyes^a,

421 U.S. at 263-271.
91 MARY FRANCES DERFNER & ARTHUR D. WOLF, COURT AWARDED ATTORNEY FEES 1 1.12[1]

(Lexis 2021) ("statutory exceptions to the American Rule are so frequently applicable in federal dvi\

actions that it is not an exaggeration to say that statutory fee collection has become the rule, and the

American Rule has become the exception").
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tlement over trial. In addition, in many contexts, defendants are significantly

less likely to be able to successfully collect shifted fees from plaintiffs than
vice-versa, because plaintiffs as a class tend to be impecunious.10 In those

situations, the English Rule may do little to deter weak claims and may oper-

ate only to increase the cost of resolving meritorious ones. In such contexts,

the American Rule may have a decisive advantage over the English Rule.

Finally, in light of the "moral hazard" associated with fee-shifting (clients who

expect their adversaries to bear their legal costs have less incentive to contain

them to a reasonable amount), successful implementation of the English Rule

is generally thought to require either legislative or administrative regulation

of legal fees or court supervision of their reasonableness. The English Rule

therefore implies that the system will have to bear the burden of these admin-

istrative costs.11

The net result of the theoretical examination of the policy advantages and

disadvantages of the English and American Rules is, accordingly, indetermi-

nate.12 The practical answer to the question of when it makes sense to fee-

shift is "sometimes depending on the circumstances.1'1 And just as the Ameri-

can Rule applies to only a small subset of cases in the United States, jurisdic-

tions in the rest of world, while purporting to adopt the English Rule, in fact

fee-shift only to a limited extent and in some circumstances.13

The policy implications of fee-shifting have been explored empirically in
three places. These empirical studies reach conclusions broadly consistent

with the summary above but also suggest the predicted effects of moving

from the American Rule to the English Rule are muted in practice, only mar--

ginally affecting filing rates, settlement behavior, and litigation cost. The first

place is Alaska, unique among United States jurisdictions in adopting the

English Rule as a general default. Alaska's fee'shifting practices have been

explored empirically in connection with reform efforts. Second, Florida under-

took a much studied experiment with the English Rule in the 1980s in the
context of medical malpractice litigation. Finally, Professors Eisenberg and

Miller studied the incidence of prevailing party fee-shifting in significant com--

mercial contracts filed with the Securities and Exchange Commission by re-

porting public companies. I summarize below what we have learned from

studying the operation of the English Rule in these three settings and then

105ee infra notes 36-50, and accompanying text (discussing Florida's experience with the English Rule

in the medical malpractice cases).

"See, e.g, Oelrichs v. Spain, 82 U. S. [15 Wall.] 211, 231 (1872) (stating the American Rule saves

significant resources given the time, expense, and difficulties of proof inherent in fixing a reasonable attor-

ney's fee).

"RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW § 22.12 at 806-11 (9th ed. 2014).

Werner Pfennigstorf, The European Experience with Attorney Fee Shifting, 47 L. & CONTEMP.

PROBS. 37 (1984); Thomas D. Rowe, Jr., Shift Happens: Pressure on Foreign Law Attorney'Fee Paradigms

from Class Actions, 13 DUKE J. COMP. & INT'L L. 125 (2003).
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discuss two intermediate forms of fee-shifting adopted or proposed in various

contexts.

A. THE ALASKAN EXPERIENCE.

In its early territorial history Alaska adopted the English Rule and re-
mains the only American state to generally reject the American Rule.14

Under Alaska Rule of Civil Procedure 82, the prevailing party is entitled to
recover a percentage of its attorney s fees based on the following schedule:15

Judgment

Amount

First $25,000

Next $75,000

Next $400,000

Over $500,000

Percentage Atty
Fee Due if
Contested With

V1 I

Trial

20%

10%

10%

10%

Percentage Atty

Fee Due if
Contested

Without Trial

18%

8%

6%

2%

Percentage Atty

Fee Due ifNon-

Contested

10%

3%

2%

1%

Several studies have focused on Alaska to test the hypothesi^ed effects of

the American and English Rules.
In a 1995 study, Susanne DiPietro and Teresa Cams examined state and

federal filings in Alaska, seeking to determine whether Alaska s Rule 82 af-

fected civil filing rates and settlement rates.16 They also conducted inter-

views with 161 attorneys and 29 trial judges on several topics related to

Rule 82.^
The authors' major conclusion was that Rule 82 'seldom played a signifi-

cant role' in Alaska s civil litigation.18 Indeed, courts awarded attorney fees

awards in only 10 percent of Alaskan state court cases and 6 percent of

federal court cases sampled.19 Of those fee awards, only 40 percent were

^Alaska Rent/A-Car, Inc. v. Avis Budget Group, Inc., 738 F.3d 960, 972 (9th Cir. 201^(notmgAat

Alaska adopted the English Rule in 1884 when Congress applied the laws of Oregon to the AhskaJ^
tory and remains unique among American jurisdictions in this regard); Douglas C. Rennie, Rule 82 6'Tort

Reform'An Empmcal Study of the Impact of Ahs\as English Rule on Federal Civil Filings, 29 ALASKA L.

REV. 1,7(2012). , , ........

"See ALASKA R. Civ. P. 82 (a)'(b). When the defendant prevails, or the prevailing plaintiff does not

receive'a money" judgment, the prevailing party recovers a percentage of its attorney s fees.^ALASKA K

Civ^ P. 82 (b)(2). The court will award a prevailing party without a money Judgment 30 percent

reasonable actualattorneys fees in cases that go to trial, and 20 percent in cases that do not^M

76S~usanneDiPietro & Teresa W. Cams, Alaska's English Rule: Attorneys Fee Shifting in Civil Cases,

13 ALASKA L. REV. 33, 33 n* (1996) (stating article summarizes chapters one and two and excerpts

portions'of chapters three, four, five, six, nine, and ten of ALASKA JUDICIAL COUNCIL, ALASKA'S ENGLISH

RULE: ATTORNEY'S FEE SHIFTING IN CIVIL CASES (October 1995)).

17Id. at 49 n.77, 73.

lsld. at 77.

19Jd. at 78.
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actually collected.20 Factors such as bankruptcy, judgment-proof debtors, and

fee waivers in post-judgment settlements all played roles in these outcomes.21

The study found no significant difference in the per capita rate of civil
case filings between Alaska and other US jurisdictions, challenging the hy-

pothesis that the English Rule deters plaintiffs from pursuing weaker
claims.22 However, about half (52 percent) of plaintiffs' attorneys inter-

viewed reported they had factored Rule 82 into a decision to assert a claim,

although only 35 percent of '''experienced litigators'1'1 could remember such a

case.23 Most attorneys interviewed thought the rule discouraged only plain-

tiffs with below-average or weak cases, but a few thought the rule also dis-

couraged plaintiffs with strong claims but moderate means.24 From the

perspective of these attorneys, Rule 82 affected litigation strategy in 34 per-

cent of cases, and affected the settlement strategy in 37 percent of cases.25

The authors also discovered that Alaska had a somewhat different

caseload composition than the national average, with a smaller percentage of

general civil filings (including tort, contract, and real property) than the na-

tional average, and a larger percentage of domestic relations cases.26 Although

fee-shifting may have accounted for some of the difference in case composi-

tion, other variables peculiar to Alaska are likely at work.27

Despite the apparently modest impact of fee-shifting on litigation in

Alaska, the study concluded that Rule 82 had discernible effects. ""It (1) dis-

couraged some middle class parties from filing cases that either wealthy or

poor plaintiffs would file, (2) discouraged some suits [and] defenses of ques-
tionable merit and (3) encouraged litigation in strong cases that might other-
wise settle.'128

A more recent empirical study in 201229 further confirmed the modest

influence of Rule 82 on civil litigation in Alaska. This study found no signifi-
cant difference between civil case filing rates in Alaska and comparison

American states and therefore did not support the hypothesis that the En"

glish Rule would reduce the overall number of filings by deterring prosecu-

tion of low-merit cases.30 The study also found no significant difference in the

ZOId.

21M

22Id. at 63-66.

2 ALASKA JUDICIAL COUNCIL, ALASKA'S ENGLISH RULE: ATTORNEY'S FEE SHIFTING IN CIVIL CASES

138-40 (October 1995).
24Id.

25DiPietro &: Cams, supra note 16, at 78.

26Id. at 66-67.

27Id.

2SId. at 84.

29Rennie, supra note 14 .

WId. at 3.
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rate of civil trials or the median time from filing to disposition.31 These find-

ings challenge the notion that under the English Rule the quality of claims
increases.32

The lack of definitive data from Alaska strongly supporting the predicted
impacts of the English Rule could be due to Rule 82's structure.33 Alaska

does not employ a pure English Rule but rather awards only a percentage of

attorney's fees, and only in certain cases. It therefore provides less of a deter-

rent to weak claims and less incentive to bring meritorious claims than the

traditional English Rule.34 Moreover, Alaska, with its small population and

vast territory has a somewhat idiosyncratic civil justice system, and the stud-

ies that have been performed have significant technical limitations.35
>>.

B. THE FLORIDA MEDICAL MALPRACTICE EXPERIMENT

In 1980, Florida adopted the English Rule for medical malpractice law-
suits to ""screen out claims lacking in meritn and promote the "prompt settle-

ment of meritorious claims.''136 The statute lasted only five years, however,

and was repealed in 1985, when the medical provider and health insurance

interests that had lobbied for the rule change came to realise that attorney's

fees awarded to prevailing defendants were frequently uncollectible.37 Never-

theless, this five-year experiment has proved to be the best available case-

study for the effects of the English Rule on litigation.
One study found Florida's adoption of the English Rule shortened the

duration of dropped and settled claims.38 A separate study also found plain-

tiffs dropped their cases more often under the English Rule.39 These findings

support the hypothesis that plaintiffs with weak claims are more willing to
settle or dismiss quickly to avoid costly litigation under the English Rule.40

However, the studies did not find any significant difference in the duration of

litigated claims under the English Rule.41
Researchers in Florida also noted defendant litigation expenditures" in-

31M at 35-39.

32Id.

"Id. at 39.

34M

"DiPietro & Cams, supra note 16, at 65-66, 79 (noting the lack of control group to compare cases

governed by Rule 82, differences between how states count and classify civil cases, and differences be'

tween Alaska's rural population compared to other states could all play a role in some of the study's

findings).
36Ch. 80-67, 1980 Fla. Laws 224.

37Ch. 85-175, 1985 Fla. Laws 1180.

38Hughes & Savoca, supra note 7, at 272.

39Snyder & Hughes 1990, supra note 5, at 376-77.

40Hughes & Savoca, supra note 7, at 269.

41Jd.
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creased significantly under the English Rule.42 One study found defendant

spending was 108 percent higher for litigated claims and 150 percent higher
for settled claims under the English Rule.43 These findings support the theory

that the English Rule can promote ua legal arms race," where optimistic par-

ties increase spending that may ultimately become catastrophic for the losing

party.44 On the other hand, the findings also support the view that the En-

glish Rule deters litigation, specifically of weaker claims.45

Finally, one study found several effects on judgment and settlement

amounts.46 Plaintiffs won judgments at a higher rate under the English Rule

and their judgments were larger.417 Settlement amounts were also higher.48

These findings support an inference that Florida malpractice plaintiffs were

less likely to pursue weaker claims under the English Rule, and only the

stronger (and therefore more valuable) claims advanced into litigation.49 The

increase in average settlement and judgment amounts is therefore consistent

with the prediction that under the English Rule plaintiffs are less likely to
pursue weak claims and more likely to pursue meritorious ones.50

C. THE EISENBERG/MILLER STUDY.51

In 2013, Eisenberg and Miller published an empirical study on the pres-
ence of fee shifting clauses in public company contracts.52 The study ex-

amined the attorne/s-fee clauses in 2,347 contracts filed with the Securities

and Exchange Commission in 2002 and noted the rate at which companies

opted out of the American Rule.53 It compared the opt-out rate for the

American Rule in these public company contracts with the opt-out rates for

other procedural default rules such as judicial dispute resolution (which par-

ties may opt out of by providing for arbitration), and the right to a jury

42Snyder & Hughes 1990, supra note 5, at 374.
43M

44Christopher R. McLennan, The Price of Justice: Allocating Attorneys' Fees in Civil Litigation, 12

FLA. COASTAL L. REV. 357, 382 (2011).

45Snyder & Hughes 1990, supra note 5, at, 3?4.

46Hughes & Snyder 1995, supra note 5, at 227.

47Id. at 238.

48M at 241-43.

WId. at 245.

50Id. at 245.

Eisenberg & Miller also independently studied fee'shifting in the context of class-action lawsuits.

Theodore Eisenberg & Geoffrey P. Miller, Attorney Fees in Class Action Settlements: An Empirical Study,

1 J. EMPIRICAL LEGAL STUD. 27 (2004). The study found the size of fees as a percentage of recovery were

larger in fee'shifting cases compared to non'fee'shifting cases in class actions. Id. at 49-50. Fee siz,e was

also larger in federal cases than in state cases. Id. at 40-41. The study also found ua wider variance, as a

percent of recovery," in fee'shifting cases compared to non'fee-shifting cases. Id. at 77.

5 Theodore Eisenberg & Geoffrey P. Miller, The English Versus the American Rule on Attorney Fees:

An Empirical Study of Public Company Contracts, 98 CORNELL L. REV. 327 (2013).

53Jd. at 331.
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trial.54

The study found that parties opted out of the American Rule at a sub-

stantial rate, roughly 60 percent of the time.55 This figure was significantly

higher than the rate at which parties opted out of judicial dispute resolution

(11 percent) or jury trials (20 percent).56 These data suggest that publicly
traded corporations largely reject the American Rule in their most material

commercial contracts. Since these agreements are typically the product of

bespoke negotiations between well-represented and sophisticated parties, the

revealed preference for the English Rule suggests the American Rule is often

not an optimal regime for compensating attorneys in disputes over important

contracts among sophisticated parties.57

Nevertheless, parties only optecPfor the pure English Rule 40 percent of

the time, whereas the remaining 20 percent opted for ""a modified form of

loser-pays arrangement."58 Thus, parties opted for the English Rule in about

the same number of cases as they explicitly or implicitly adopted the Ameri-

can Rule—either by specifying their preference for it or by staying silent.59

Eisenberg and Miller's study is important in showing a market-based ten-

dency to reject the American Rule in contract litigation.60 While the data

does not suggest a strong preference for a pure English Rule, these parties, by

a substantial and statistically significant margin, did prefer some variation of a

loser-pays scheme.61

D. INTERMEDIATE SOLUTIONS.

No advanced legal system applies either the English Rule or the Ameri-
can Rule in its pure form across all types of litigation.62 In the United States,

the American Rule may be, and commonly is, varied by statute and by con-

tract.63 In a few situations, particularly those involving positive externalities

in collective proceedings, the American Rule is overridden by equitable con-

siderations.64 Commonly, even when US jurisdictions depart from the Ameji-

can Rule, the fee-shifting regime may provide the prevailing party only partial

indemnification of its legal fees, or permit indemnification only in favor of

certain parties on the basis of certain showings, with respect to certain kinds

54Id.

55Id.

56Id.

57Jd. at 353, 377.

5SId. at 332.

59Id.

60Id. at 377.
61Jd.

62Pfennigstorf, supra note 13, at 83; see Rowe, supra note 13, at 128 (stating that "nearly all the rest of

the world" adheres, to varying degrees, to the English rule).

63See, e.g., infra notes 70-77, and accompanying text.

64Fleischmann DistiUing Corp. v. Maier Brewing Co., 386 U.S. 714, 718 (1967).
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of claims, or in certain circumstances.65 In particular, we frequently observe

contractual or statutory fee-shifting (i) limited to prevailing plaintiffs66 or (ii)
limited in the discretion of the court or arbiter.67 Moreover, even in statutes

or contracts that purport to impose a pure English Rule, the court rendering

judgment retains discretion to award or withhold fees based on its determina-

tion of who the prevailing party is (since it is the rare case in which either

party can be said to be completely vindicated). In addition, under almost all

fee-shifting regimes the court or arbiter may shift only a judicially determined

"reasonable" amount of fees, an amount which may be substantially less than

the amount of fees actually incurred. Finally, the practical reality that an

award of attorney fees may by uncollectible from judgment-proof parties is

often a decisive consideration, as both the Alaska experience and the Florida

experiment with malpractice litigation demonstrate.68

1. One Way Fee-Shifting

Many statutes that provide for fee-shifting do so only as part of the rem-

edy for a prevailing plaintiff. Unilateral fee shifting in favor of the prevailing
plaintiff recogni2;es that there is a public interest in encouraging private en-

forcement and vindication of the statutory right at issue69 in such areas as

civil rights,70 environmental law,71 antitrust,72 labor law,73 and in many other

65See e.g. supra notes 14-35, and accompanying text (describing Alaska's Rule 82).

66See infra notes 69-79, and accompanying text (describing one-way fee-shifting under regulatory

statutes).

67 See supra notes 52-61, and accompanying text (describing contractual fee-shifting under a modified

English Rule in the Eisenberg/Miller Study), and infra notes 80-90 and accompanying text (discussing

discretionary fee shifting).

68See supra notes 36-50 and accompanying text.

69See Robert V. Percival & Geoffrey P. Miller, The Role of Attorney Fee Shifting in Public Interest

Litigation, 47 LAW & CONTEMP. PROBS. 233, 240-41 (1984); Thomas D. Rowe,Jr., The Legal Theory of

Attorney Fee Shifting: A Critical Overview, 1982 DUKE L.J. 651, 662 (1982); Note, State Attorney Fee

Shifting Statutes: Are We Quietly Repealing the American Rule7, 47 LAW & CONTEMP. PROBS. 321,

327-28 (1984). The motivation behind many such statutes is to enable financially disadvantaged parties

with meritorious cases to obtain counsel in situations where contingent fees are not effective. See Issachar

Rosen-ZuiJust Fee Shifting, 37 FLA. ST. U. L. REV. 7l7, 733 (2010) (noting certain fee-shifting statutes

are intended to "facilitate] the access of low'income people to the civil justice system"). Efforts to attract

counsel to represent parties with such claims via statutory fee shifting have met with mixed success,

however. See, e.g., Stewart Schwab & Theodore Eisenberg, Exfslaming Constitutional Tort Litigation: The

Influence of the Attorney Fees Statutes and the Government as Defendant, 73 CORNELL L. REV. 719,

759-60 (1988) (finding no clear evidence that fee shifting leads to an increase in the number of cases filed).

70See e.g, 42 U.S.C. § 1988; 42 U.S.C. § 3613(c) (Fair Housing Act); Johnson v. Georgia Highway

Express, Inc., 488 F.2d 714, 717 (5th Cir. 1974) (Title VII).
7142 U.S.C. § 6972(e) (Resource Conservation and Recovery Act); see also Fallowfield Dev. Corp. v.

Strunk, Nos. CIV. A. 89-8644, CIV. A, 90-4431, 1993 WL 157723, at *l7 (E.D. Pa. May 11, 1993)

(denying attorney's fee award to prevailing for-profit corporate plaintiff).

7215 U.S.C. § 15 (Clayton Act).

7329 U.S.C. § 216(b) (Fair Labor Standards Act).
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areas regulating social and economic life.74 For example, prevailing plaintiffs in

civil rights cases can recover their attorneys' fees "unless special circum-

stances would render such an award unjust"75 while prevailing defendants

generally may only recover fees by showing the plaintiffs litigation position

was objectively unreasonable or brought in bad faith.76

One way fee-shifting is not only a product of a public policy judgment to

affirmatively incentivi^e prosecution of certain types of claims that implicate

third party or public interests. It is also seen as a remedy targeted at a partic-

ular shortcoming of the American Rule: That in some contexts it over-deters

plaintiffs with meritorious small claims. A one way fee shift for prevailing

plaintiffs in small claims litigation seems an appropriate remedy to this
problem.77 *'*

A less benign, but still ubiquitous dynamic, may also result in one way

fee-shifting. When there are significant disparities in wealth and bargaining

power between contractual parties, the resulting agreement may impose one

way fee recovery in favor of the more powerful party.78 A few jurisdictions,

in particular California, regulate this practice by imposing reciprocal fee'shift-

74Davis v. Bd. of Sch. Comm'rs, 526 F.2d 865, 868 (5th Cir. 1976) (Emergency School Aid Act of

1972, § 718, 20 U.S.C. § 1617); Torres v. Sachs, 69 F.R.D. 343, 348 n.5 (S.D.N.Y. 1975) (Voting Rights

Act, 52 U.S.C. § 10310 (formerly cited as 42 U.S.C. § 1973/(e))); Camacho v. Bridgeport Fin., Inc., 523

F.3d 973, 981 (9th Cir. 2008) (Fair Debt Collection Practices Act, 15 U.S.C. § 1692k(a)(3)); Ziegler Coal
Co. v. Dir., Office of Workers' Comp. Programs, 326 F.3d 894, 903 (7th Cir. 2003) (Longshore and Harbor

Workers' Compensation Act, § 928, 33 U.S.C. § 928); Gonter v. Hunt Valve Co, 510 F.3d 610, 620-21

(6th dr. 2007) (False Claims Act, 31 U.S.C. § 3730); Porz;ig v. Dresdner, Klein-wort, Benson, N. Am,

LLC, 497 F.3d 133, 143-44 (2d Cir. 2007).(Age Discrimination in Employment Act, 29 U.S.C. § 626);

Public Interest Research Grp. ofNJ., Inc. v. Windall, 51 F.3d 1179, 1190 (3d Cir. 1995) (Clean Water

Act, 33 U.S.C. § 1365); Auto Alliance Infl, Inc. v. US. Customs Serv, 155 Fed. Appx 226, 229 (6th Cir.

2005) (Freedom of Information Act, 5 U.S.C. § 552); Saldivar v. Rodela, 894 F. Supp. 2d 916, 939 (W.D.

Tex. 2012) (International Child Abduction Remedies Act, 42 U.S.C. § 11607(b)); Am. Canoe Ass'n v.

EPA, 138 F. Supp. 2d 722, 746 (E.D. Va. 2001) (Clean Water Act, 33 U.S.C. § 1365, and Endangued

Species Act, 16 U.S.C. § 1540); Bd. ofTrs. of Hotel & Rest. Emps. Local 25 v.JPR, Inc., 136 F.3d 794,

808 (D.C. Cir. 1998) (Employee Retirement Income Security Act, 29 U.S.C. § 1132(g)(2)).

75Newman v. Piggie Park Enter, Inc., 390 U.S. 400, 402 (1968).

76Christiansburg Garment Co. v. Equal Emp. Opportunity Commn, 434 U.S. 412, 419-421 (1978)

(court may only award attorney's fees to a prevailing defendant if the plaintiffs action is "frivolous, unrea-

sonable, or without foundation, even though not brought in subjective bad faith.")

77See, e.g. NEV. REV. STAT. 18.010(2)(a) (fee shifting in favor of prevailing plaintiffs with claims less

than $20,000). The Fair Debt Collection Practices Act, 15 U.S.C. § 1692 et seq., discussed infra notes

189-201 is another good example. Consumer contracts with arbitration clauses that place the burden of

paying the costs of arbitration of meritorious claims, including the consumer's attorney fees, on the institu-

tional defendant are also common. See, e.g. AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 33?(2011)

(describing arbitration scheme in cellular telephone consumer contracts).

7 The argument in favor of imposing reciprocal fee-shifting in this context is made comprehensively in

Jeffrey C. Bright, Unilateral Attorney's Fees Clauses: A Proposal to Shift to the Golden Rule, 61 DRAKE L.

REV. 85 (2012). Professor Bright of course refers to the Golden Rule from Christian theology, not the one

followed on Wall Street, "He who has the gold, rules.'
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ing by operation of law in these situations.79 But when there is a significant

disparity in wealth and power between the parties, even reciprocal fee shift-

ing may systematically favor the wealthier party because of its ability to

better bear the cost and risk of litigation.

2. Discretionary Fee-Shifting

Statutes and contracts often provide for fee-shifting in conditional terms

thereby authorising (but not mandating) fee-shifting in the court's discretion

rather than as of right.80 Most federal fee'shifting statutes, and many con-

tracts, employ such conditional language, sometimes expressly defining the

scope of the discretion conferred or the relevant factors to consider in exercis-

ing that discretion.

Often, whether or not the parties or the legislature have imposed express

limitations or guidance on the court's discretion, courts balance multiple fac-

tors to focus and cabin the exercise of discretion in awarding attorney's fees.

The factors may be derived from precedent, legislative history, policy or equi-

table considerations as well as from the statute or contract conferring the fee-

shifting right. Many factors guiding the courts' discretion are closely tied to

the particular area of law at issue.

Many federal statutes, including the Employee Retirement Income Secur-

ity Act (ERISA), the Freedom of Information Act (FOIA) and the Internal
Revenue Code follow a variation of the "sub'stantially justified" standard de-

veloped under the Equal Access to Justice Act. This standard permits a pre-

vailing party to recover attorney's fees from its adversary, usually the

government, if the court finds the adversary asserted objectively weak claims

or defenses even if it acted in good faith.

Still, cases under these statutes often employ context specific factors to

guide the court's determination of whether it is reasonable to shift fees under

this standard.

In ERISA cases courts employ a five-factor test that looks to:

(1) the degree of the offending parties' culpability or bad
faith;

(2) the degree of the ability of the offending parties to per-
sonally satisfy an award of attorney's fees;

(3) whether or not an award of attorney's fees against the

offending parties would deter other persons acting under

similar circumstances;

79See infra note 214 and accompanying text, discussing reciprocal fee'shifting under CALIFORNIA

CIVIL CODE § 1717.
S°DERFNER & WOLF, supra note 9, at ^ 5.12.
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(4) the amount of benefit conferred on members of the pen-

sion plan as a whole;

(5) the relative merits of the parties'1 position.81

These considerations must be weighed in the exercise of the court's dis-

cretion but no single one is necessarily controlling.82

FOIA's legislative history presents another context specific list of rele-

vant fee-shifting factors:83

(1) The benefit to the public, if any, deriving from the case;

(2) The commercial benefit to the complainant;

(3) The nature of the complainant's interest in the records

sought; and

(4) Whether the government's withholding of the records
sought had a reasonable basis in law.

Each factor should be independently considered.84 However, the fourth

factor is deemed to be the most important; courts have denied fee awards

even though the first three factors were met.85

The fee-shifting provision in the Internal Revenue Code allows taxpayers

to recover attorney's fees in actions "relating to the determination, collection,

or refund of any tax."86 A court can deny the taxpayer a fee award if the

government is deemed to be substantially justified in its position.87 Some fac-

tors courts consider when making a determination of whether the govern-

ment is substantially justified are:

(1) The reasonability of the government's position as to the

underlying tax dispute;

(2) The novelty or upcertainty of the litigated issues;

(3) The existence or absence of precedent or other support' ,„

ing law for the government's position;

81Eaves v. Penn, 587 F.2d 453, 465 (10th Cir. 1978). See DERPNER & WOLF, supra note 9, at ^ 10.22

n.5 (listing cases from each federal court of appeals adopting Eaves test) & id. at n.9 (listing cases); see also

Hardt v. Reliance Standard Life Ins. Co., 560 U.S. 242, 245 (2010) (fee claimant need not prevail in the

overall suit but must show some success on merits for a court to award attorney fees) & id. at 253 n.8, 255

(five factor test may be considered by court in awarding fees).

s2See DERFNER & WOLF, supra note 9, at ^ 10.22 n.9 (listing cases shifting fees on varying showings

under the five factor test).

83S. REP. No. 93-854, at 19 (1974).

84M at 19-20.

85See DERFNER & WOLF, supra note 9, at ^ 10.23 (2020); Morley v. CIA, 894 F.3d 389, 392-97 (D.C.

Cir. 2018).

86DERFNER & WOLF, supra note 9, at | 10.25 (2020); 26 U.S.C. §?7430.

87See DERFNER & WOLF, sujsra note 9, at ^ 10.25.

Electronic copy available at: https://ssrn.com/abstract=3889688

783 of 1123



628 AMERICAN BANKRUPTCY LAW JOURNAL (Vol. 95

(4) The existence or absence of factual evidentiary support

for the government''s position.88

The list of relevant factors grows longer and more vague when the fee'

shifting right is divorced from a particular statutory or contractual context.

For example, Alaska s Rule 82 although providing for the English Rule and
prescribing a fixed schedule for the court to use in imposing a fee-shift89 also

lists eleven open-ended factors on which judges can base an adjustment of the

attorney's fee award prescribed by the Rule:

(1) the complexity of the litigation;
(2) The length of trial;
(3) The reasonableness of the attorneys' hourly rates and the

number of hours expended;

(4) The reasonableness of the number of attorneys used;

(5) The attorneys'1 efforts to minimizie fees;

(6) The reasonableness of the claims and defenses pursued by

each side;

(7) Vexatious or bad faith conduct;
(8) The relationship between the amount of work performed
and the significance of the matters at stake;

(9) The extent to which a given fee award may be so oner-

ous to the non-prevailing party that it would deter similarly

situated litigants from the voluntary-use of the courts;

(10) The extent to which the fees incurred by the prevailing
party suggest that they had been influenced by considera-

tions apart from the case at bar, such as a desire to discour-

age claims by others against the prevailing party or its

insurer;

(11) Other equitable factors deemed relevant.90

This brief survey of various discretionary fee-shifting regimes leads to the

conclusion that a decision to move to a discretionary fee-shifting regime in a

particular area of law is only the first step in a two'step process. It is not

enough to decide that in a particular area fee-shifting is sometimes appropriate

and confer an open-ended discretion upon the court. One must also consider

when and under what particular circumstances and to what extent the fee

shift is appropriate in order to help guide that exercise of discretion. The

89ALASKA R. ClV. P. 82.

^ALASKA R. Civ. P. 82(b)(3),
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factors that are relevant to that decision are likely to be context specific, non-

exclusive, and of varying weights, and may operate differently depending

upon whether the fees are sought by plaintiff rather than defendant or pr?

vate party rather than a government or other institutional entity.

III. ATTORNETS FEES IN BANKRUPTCY

A. FEE-SHIFTING IN BANKRUPTCY TODAY.

The assumption that the "bedrock principle known as the American

Rule" is the proper default rule with respect to attorney's fees in bankruptcy

is a mistake. Ba^er <^f Botts is only one case in point;91 the mistake has been

repeated numerous times, and nqt jyst by the Supreme Court.

It blinks reality to declare that the bedrock principle in bankruptcy is
each litigant pays its own attorney's fees.

• Chapter 11 debtor's counsel is compensated by the bank-

ruptcy estate. Since most bankruptcy debtors are insolvent,

that compensation is effectively borne by the debtor's credi'

tors. If insufficient unencumbered assets exist to pay those

fees out of the estate as a matter of practice the secured

creditor will bear those fees out of its collateral pursuant to

a court-approved carve'out.92

• The secured creditor's fees are commonly shifted to the

estate as well either by operation of law in the case of a

secured party whose collateral value exceeds the amount of

it claim under section 506(b), or pursuant to the terms of

financing orders routinely entered at the beginning of the

case affording the secured party '''adequate protection" under

sections 3 6 land 3 6 3.93

• Unsecured creditors are represented by an official com-

mittee also entitled to retain counsel at estate expense. If an

equity committee is appointed, public shareholders too may

shift the burden of paying their counsel to the estate and if

9 See supra note 1 & infra notes 151-187 and accompanying text.

9211 U.S.C. §§ 327-31, 363-64, 503(b)(l). The economic incidence of the estate's administrative

expenses falls on different constituents in different cases. See also Richard B. Levin, Almost All Tou Ever

Wanted to Know About Carve Out, 76 AM. BANKR. L.J. 445 (2002). It is often unclear whether the

burden of the financing order carve'out is intended to fall on the secured party or on the estate generally.

Id. at 448-51. Although financing orders with carve'outs are approved under section 363 (use of estate

property including cash collateral) and 364 (post-petition financing) nothing in those sections explicitly

provides for either fee-shifting or carve'outs. Fee-shifting in favor of individual debtor's counsel also occurs

in the Chapter 12 and Chapter 13 context. In re Steen, 631, B.R. 704,2021 WL 2877515 at *4-8 (Bankr.

N.D. Tex. July 7, 2021) (§ 330(a)(4)(B) authorizes payment of individual debtor's counsel from estate in

discretion of court).

9311 U.S.C. § 361, 363-64, 506(b).
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that estate is insolvent effectively force creditors generally

to bear that cost including creditors in constituencies ad'

verse to the committee.94

• Bankruptcy trustees commonly are members of the law

firms they retain to represent them.95 For them legal fees are

not a cost but a profit center. Indeed, the generous compen"

sation afforded to the trustee's attorneys commonly dwarf

the relatively stingy statutory commission available to com-

pensate the trustee himself.96

• Non-debtor parties to unexpired leases and executory

contracts may enjoy a statutory claim to post-bankruptcy

attorney's fees upon assumption and reinstatement of their

contracts under section 365(b) as a part of the right to cure

and adequate assurance of future performance if their con-

tracts so provide. Attorney's fee claims under assumed con-

tracts and leases are paid as administrative claims with

priority over all other unsecured and priority pre-petition

claims.97

• Contractual creditors, even those whose contracts are

not assumed and without sufficient collateral to enjoy a stat-

utory claim to post-bankruptcy attorney's fees under section

506(b), commonly may add attorneys fees incurred in bank-

ruptcy to their claim and receive a pro rata distribution of

their claims along with other unsecured creditors. In those

jurisdictions in which reciprocal fee shifting rights exist, if
these creditors wind up in litigation with the debtor or trus-

tee and do not prevail, they may wind up paying the fees of

debtor's or trustee's counsel.98

9411 U.S.C. §§ 330(a)(l), 503(b), 507(a)(2) and 1102-03.
95There is no impropriety in a trustee employing his otherwise qualified law or accounting firm to

render necessary professional services after making full disclosure of his connections to the firm to the

court and the parties in accordance with the Bankruptcy Code and the Federal Rules of Bankruptcy

Procedure and obtaining the consent of the U.S. Trustee and the court. 3 COLLIER ON BANKRUPTCY ^

327.04[8] (16th ed. 2020) ("Section 32?(d) specifically permits the court to authorize a trustee to act as

attorney or accountant for the estate but requires the court to find that such authorisation is in the best

interest of the estate.. .. The selection of the trustee might be made largely with the view of consolidating

the functions of trustee and attorney [or accountant] in one person for the purpose of reducing the cost of

administering the case")

96Compare 11 U.S.C. §§ 326 and 330(a)(7) (fixing trustee compensation), with id. at §§ 327, 328 and
330(a)(l)-(4) (standards for allowance of fees and expenses of professional persons).

9711 U.S.C. §§ 365(b), 503(b), 507(a)(2).
^Travelers Gas. & Sur. Co. v Pac. Gas & Elec. Co, 549 U.S. 443 (2007); In re Penrod, 802 F.3d 1084

(9th Cir. 2015). These cases are discussed infra notes 212-218, and accompanying text. Note that if the

non'debtor party is solvent the "reciprocal" fee award will be payable at 100 cents on the dollar while the
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• Fee-shifting is also available as damages or a sanction for

violations of the automatic stay, the bankruptcy discharge,

or other court orders. The bankruptcy court has inherent

power to assess attorney's fees against a party on the basis of

bad faith misconduct and express statutory authority to do

so in the case of paid petition preparers. Rule 9011 sanctions

also may include the payment of the counterpart/s attor-

ney's fees."

• Parties making "substantial contributions'" to a bank-

ruptcy case may also apply to the court for an allowance of

attorney''S fees out of the estate or may negotiate for such

payment under the terms t)f a negotiated plan. Indenture

trustees, unofficial committees and other non-bankmptcy fi-

duciaries may collect their fees out of the distributions other-

wise payable to their constituencies even in the absence of

making a substantial contribution to a case.100

• Expenses incurred for the preservation of collateral (in-

eluding fees of estate professionals) may sometimes be

surcharged against that collateral, effectively shifting the fees

to the secured party.101

• Disappointed stalking horse bidders may receive fee reinp

bursement under the terms of court-approved bidding

procedures.102

• Debtors may recover their attorney's fees from petition'

prevailing creditor's claim for attorney's fees under the contract will only be paid pro rata with other

unsecured claims at a level that will be determined by the depth of the debtor's insolvency. See also In re

Hawkeye Ent., LLC, 625 B.R 745 (Bankr.^C.D. Cal. 2021) (awarding prevailing debtor nearly $606,000 in

attorney's fees in lease assumption litigation).

"11 U.S.C. §§ 105(a) (orders in aid of jurisdiction), 110(i) (recovery of debtor's counsel fees from paid

petition preparers), 362(k) (damages from violation of automatic stay, 524 (discharge injunction); see also

FED R. BANKR. P. 9011; 28 U.S.C. § 1927. Bankruptcy courts also commonly invoke their "inherent

powers" to award compensatory sanctions for litigant or professional misconduct in the form of granting 01-

denying compensation for attorney fees. See, e.g., Chambers v. NASCO, Inc., 501 U.S. 32, 50 (1991); In re

Dyer, 322 F.3d 1178,1187 (9th Cir. 2003); In re Caranchini, 160 F.3d 420, 423 n.3 (8th Cir. 1998); In re
Rimsat, Ltd, 212 F.3d 1039, 1047 (7th Cir. 2000). But see Taggart v. Loren^en, 139 S.Ct. 1795,1801

(2019) (imposing civil contempt standard of "no objectively reasonable basis for concluding that the credi'

tor's conduct might be lawful" on discharge violation sanctions). The inherent powers of bankruptcy

courts, which do not exercise the full breadth of the federal judicial power under the Constitution, may be

more circumscribed than those of the Article III judiciary in some instances. See, e.g.. In re Courtesy Inns,

Inc., 40 F.3d 1084, 1086 (10th Cir. 1994) (bankruptcy court not "court of the United States" under 29

U.S.C. § 1927).

looll U.S.C. § 503(b)(3), (4).
10111 U.S.C. § 506(0. But see GECC v. Levin & Weintraub, 739 F.2d 73, 76-77 (2d Cir.1984);

Hartford Underwriters Ins. Co. v. Union Planters Bank, 8-9 (2000).

102Expense reimbursement and break-up fees for stalking horse buyers are commonly approved under

11 U.S.C. § 363. DANIEL J. BUSSEL, DAVID A. SKEEL, JR. & MICHELLE M. HARNER, BANKRUPTCY
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ing creditors if they succeed in dismissing an involuntary

case.103

9 Socialization of the parties' legal costs is a common fea"

ture of court-approved bankruptcy settlements both outside

and under a reorganisation plan.104

As this non-exclusive list makes clear, it turns out that in bankruptcy, at

the end of the day, most of the major parties are not bearing their own attor"

ney's fees. An extraterrestrial observing the scene from the heavens could be

forgiven for viewing chapter 11 as a creative mechanism for retaining, com-

pensating, and shifting the cost of attorneys and other professionals among

the parties.

But bankruptcy is more than an engine for the creation and distribution

of professional fees. It is a collective proceeding that involves a multiplicity of

parties with both cooperative and competing interests rife with strategic be-

havior that may include pretextual or meritless assertion of claims and objec-

tions. Although strategic litigation behavior is certainly not limited to

bankruptcy cases, these problems multiply in the context of complex collec--

tive proceedings. Given the number of parties, the immense range of activity

regulated by the bankruptcy court, and the ease of access to the bankruptcy

court, strategic litigation by bullies, hold-outs, and squeaky wheels are en-

demic concerns in bankruptcy.

Appellate courts are largely insulated from this behavior by the substan-

tial barriers to appellate review they (with an assist from Congress) have

erected in the form of standing,105 mootness106 and finality doctrines.107 Col-

889-92 (llth ed. 2021); see also Brace A. Markell, The Case Against Breakup Fees in Bankruptcy, 66

AM. BANKR. L. J. 349 (1992).

10311 U.S.C. § 303(i). Similarly, debtors may recover their attorney's fees from bankruptcy petition

preparers who have committed fraudulent, unfair or deceptive acts. 11 U.S.C. § 110(i).

104This practice of socializing the legal costs of key constituents in reorganiz,ation proceedings pre-

dated statutory fee'shifting in bankruptcy. It was an established part of the judicially created federal

equity receivership practice that formed the model for modern chapter 11 and former statutory reorgaaiza-

tion procedures under the Chandler Act and 11 U.S.C. § 77B. United States v. Chicago, M., St. P. & P.R.

Co., 282 U.S. 311, 319-20 (1931) (describing equity receivership plan compensation provisions for multi'

pie committees of creditors, stockholders and managers).

5Appellate standing in bankruptcy is limited to "persons aggrieved," that is those with a pecuniary

interest in the outcome of the appeal, a category that excludes many parties in interest that meet constitu'

tional standing requirements. In re El San Juan Hotel, 809 F.2d 151, 154 (1st Cir.1987); In re Fondiller,

707 F.2d 441, 443 (9th Cir.1983).
106Much of the strategic behavior in bankruptcy involves disputes over interlocutory matters from

which no appeal of right lies. Although interlocutory appeals may be taken to the federal district court or

bankruptcy appellate panels, doing so requires leave of the appellate court. Appellate courts including the

Supreme Court sometimes stretch the meaning of finality to pragmatically permit review of discrete pro-

ceedings. See generally Ritzen Group, Inc. v. Jackson Masonry, LLC, 140 S. Ct. 582 (2020). But in other

instances such consequential rulings as the denial of confirmation of a reorganization plan may escape

appellate review. Bullard v. Blue Hills, 575 U.S. 496, 503 (2015).
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lectively, these doctrines sharply limit the ability of parties to use appellate

process to delay or obstruct bankruptcy proceedings for purposes of ob-

taining leverage in negotiations.108 But control over the allowance and inci-

dence of legal fees is one of the important levers that bankruptcy courts have

to limit such destructive strategic behavior at the trial level.

Finally, sound fee-shifting regimes depend upon a mechanism for state

regulation or court supervision of the amount of fees being shifted. Accord-

ingly, the bankruptcy courts, in coordination with the Office of the United

States Trustee, have evolved elaborate mechanisms for routinely assessing the

reasonableness and payment of attorney's fees subject to court allowance.109

In this context it is fatuous to treat the American Rule as a basic point of

reference for allocating attorney" feSs among the parties in bankruptcy. Fee-

shifting is pervasive; the bankruptcy court and US Trustee are directly in-

volved in reviewing the fees; sometimes it is almost impossible to figure out

who is actually footing the bills. Neither the American Rule nor the English
Rule is the baseline or background principle. This is as true in American

practice as it is in the United Kingdom.110

B. THE HISTORICAL EQUITABLE EXCEPTIONS TO THE AMERICAN

RULE UNDERGIRDING FEE SHIFTING IN BANKRUPTCY.

Perhaps, as Ba^er 6r> Botts claimed, in 1796 ll'[t]he general practice of the

United States [was] in opposition" to forcing one side to pay the other's

attorney's fees, and ueven if that practice [is] not strictly correct in principle,

it is entitled to the respect of the court, till it is changed, or modified, by

I07When final orders are entered, unless a stay pending appeal issues, changes in position by the parties

in reliance on the orders may effectively preclude appellate review under equitable mootness doctrines.

Equitable mootness is discussed at length in In re Tribune Media Co., 799 F.3d 272 (3d Cir. 2015). In

cases involving bankruptcy sales or financing, these equitable principles are codified and expanded by

statute. 11 U.S.C. §§ 363(m); 364(e). Stays pending appeal generally require the posting of substantial

bonds and are rarely obtained.

108See Adam J. Levitin, Purdue's Poison Pill: The Breakdown of Chapter ll's Checks and Balances, 100

TEX. L. REV. (forthcoming 2022); Daniel J. Bussel, Textualism's Failures: A Study of Overruled Bankruptcy

Decisions, 53 VAND. L. REV. 887, 918-21 nn.108-110 (2000).

109See, e.g, BANKR. S.D.N.Y. R. 2016-1 (Compensation of Professionals); BANKR. D. DEL. R. 2016-2

(Ivtotions for Compensation and Reimbursement of Expenses); Appendix B: Guidelines for Reviewing Ap'

plications for Compensation and Reimbursement of Expenses Filed Under United States Code by Attorneys

in Larger Chapter 11 Cases, 78 FED. REG. 36,248 Qune 17, 2013); Guideimes/or Reviewing Applications

for Compensation and Reimbursement of Expenses Filed Under 11 U.S.C. § 330, 28 C.F.R. Ft. 58 App. A

(2021).
°The insolvency exception to the English Rule in UK reorgani2,ation practice is discussed infra notes

270-272 and accompanying text. See also CHRIS HOWARD & BOB HEDGER, RESTRUCTURING LAW &

PRACTICE ^ 4.106-4.107 (LexisNexis 2d ed. 2014) ("The range, type and structure of fees payable on a

restructuring are only really limited by the imagination of the various constituencies and their respective

advisors .... The quantum of such fees remains negotiable, but market practice has clearly developed and

fees will be paid in almost all circumstances.")
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statute."111 The general practice of the United States bankruptcy courts,

however, consistent with the existing statutory scheme enacted by Congress,

does not make attorney's fees strictly a matter of contract between lawyer

and client.112 Indeed, even in the 19th century when the American Rule

became otherwise broadly entrenched in United States practice, courts rec-

ognized that collective proceedings (such as bankruptcy cases) involved spe-

cial considerations requiring equitable exceptions to the American Rule.113

Pervasive fee-shifting subject to court supervision is the historical practice in

bankruptcy. The federal common law out of which the American Rule grew

also incorporated these exceptions and grafted them onto the American Rule.

This historic practice is equally entitled to the respect of the appellate courts

unless Congress explicitly directs otherwise.

Three main categories of equitable exceptions to the American Rule de-

veloped in the caselaw in the 19th century: (1) common fund, (2) substantial

benefit, and (3) bad faith and contempt. For present purposes, I will leave the

bad faith exception to the side. There is broad agreement inside and outside

of bankruptcy that discretionary fee-shifting is appropriate in situations

where the prevailing party has been forced to fight off bad faith or frivolous
claims and defenses.114

lllBaker & Botts LLP v. ASARCO LLC, 576 U.S. 121, 135 (2015) (quoting Arcambel v. Wiseman, 3

U.S. 306, 306 (1796)). In fact, it is probably not true that the American Rule was the general practice in

1796. John Leubsdorf, Toward a History of the American "Ru Ie on Attorney Fee Recovery, 47 LAW &

CONTEMP. PROB. 9, 10-13 (1984) explains that in the 18th century virtually all colonial legislatures in

British America regulated attorney's fees by statute, and American courts routinely awarded the regulated

fee to the prevailing party in accordance with British practice. Beginning towards the end of the 18th

century and into the 1820s legislative regulation of attorney's fees fell into desuetude, and the state'

approved fee schedules were increasingly ignored or repealed, because market prices exceeded the regu-

lated rates by a large margin. As regulation faded, attorney's fees were set at market rates determined by

contract between attorney and client. At this point, the American Rule emerged as the dominant rule

since any fee-shifting regime depends on either state regulation or court supervision of the fees being

shifted. By the middle of the 19th century state regulation of attorney's fees and court supervision of

prices freely negotiated in the marketplace had fallen into deep disfavor. Historically, the emergence of the

American Rule appears to have been tied to the desire to eliminate state regulation of legal fees, not any

desire to increase access to justice. Id.

1 "Indeed, the pre-Code practice with respect to the allowance of attorney's fees incurred in defense of

fee applications, the specific issue at stake in Ba\er &f Botts, was that recovery of the fees by the prevailing

applicant were allowable in the court's discretion. See infra notes 151-165, and accompanying text.

113See Sprague v. Ticonic Nat'l Bank, 307 U.S. 161 (1939). That exception had previously been ap-

plied in cases where a plaintiff traced or created a common fund for the benefit of others as well as himself.

Gen. R.R. & Banking Co. v. Pettus, 113 U. S. 116 (1885); Trustees v. Greenough, 105 U. S. 527 (1881).

Sjsrague itself involved a variation of the common fund situation where, although the plaintiff had not in a

technical sense sued for the benefit of others or to create a common fund, the stare decisis effect of the

judgment obtained by the plaintiff established as a matter of law the right of a discernible class of persons

to collect upon similar claims. Sp-rague, 207 U.S. at 163. The Court held that the general equity power uto

do equity in a particular situation" supported an award of attorney's fees under such circumstances for the

same reasons that underlay the common fund decisions. Id. at 166-67.

114See e.g. FED. R. BANKR. P. 9011.
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The common fund exception allows a prevailing party to collect attor-

neys fees from a common fund when others (who did not actively participate

in the litigation) benefited from the litigation via the creation, protection, or

enhancement of that fund. The award is taken out of the common fund as a

way of preventing the beneficiaries from being unjustly enriched.

The substantial benefit exception overlaps with the common fund excep-

tion and applies when others have benefited as a result of the prevailing

party's litigation even in the absence of a common fund. This exception typi-

cally arises when the beneficiaries are sufficiently represented by the defen-

dant and so the court shifts the prevailing plaintiffs fees onto the defendant,

who is then in position to spread the costs across the benefiting parties ap-

propriately. There are two primSry^ubcategories of cases under the substan-

tial benefit exception discussed below: corporate therapeutics cases and union

democracy cases.115

Both the common fund and substantial benefit cases drew heavily on

bankruptcy precedent.116

The common fund exception to the American Rule permits a prevailing

party or the prevailing party's attorney to recover attorney's fees from a corn-

mon fund resulting from the prevailing party's successful prosecution of its

claims creates a common fund benefiting itself and others.117 The exception is

based uon the perception that persons who obtain the benefit of a lawsuit

without contributing to its costs are unjustly enriched at the successful liti-

gant's expense."118 Typically, a party recovers its fees from a fund that is

created as a result of litigation, but a party may recover where they "enhance,

preserve, or protect" a fund.119 Thus, it is not necessary that the fund was

created as a result of litigation. The fund must be under control of the court,

such that the court can compel a payment from that fund.120 Furthermore,

the award must be made before a fund has been fully distributed to its

beneficiaries.121 •

The common fund exception was the first equitable exception to the

American Rule recognised by the Supreme Court, in Trustees v. Green-

ough.122 In Greenough the plaintiff, on behalf of himself and other bondhold-

ll5See infra notes 136-148 and accompanying text.

ll6See infra notes 122-126, and accompanying text.

L17DERFNER &. WOLF, supra note 9, at 1 2.10.

118Boeing Co. v. Van Gemert, 444 U.S. 472, 478 (1980).

119Abbott, Fuller & Myers v. Peyser, 124 F.2d 524, 525 (1941).

120See DERFNER & WOLF, supra note 9, at I 2.30; Trustees v. Greenough, 105 U.S. 527, 536 (1882).

121See DERFNER & WOLF, su^rd note 9, at I 2.30; Wyser-Pratte v. Van Dorn Co., 49 F.3d 213,

218-19 (6th Cir. 1995); National Ass n for Mental Health v. Califano, 717 F.2d 1451, 1456-57 (D.C. Cir.

1983).
122105 U.S. 527 (1881). Greenough, however, is hardly the first American authority recognizing a

bankruptcy exception to the American Rule. Greenough relied on a long line of authorities stretching back
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ers, successfully sued the trustees of a Florida railroad company for corruptly

selling land to insiders at nominal prices.123 After entering judgment for the

recovery of the fraudulent transfers, the court went on to award attorney's

fees to the plaintiff because it was unjust for him to solely bear the costs of

litigation where the other bondholders had benefited on a pro rata basis.124

The Greenough Court noted parties had historically been entitled to attorney

fees where a fund was created for the benefit of creditors in bankruptcy cases:

The rule that a party who recovers a fund for the common

benefit of creditors is entitled to have his costs and expenses

paid out of the fund, prevails in bankruptcy cases. In Worrall

v. Harford, Lord Eldon said: The petitioning creditor is an"

swerable till the assignment. Can there be a doubt that the

assignees, if there be nothing special in the deed, would have

a clear right to pay all the expenses incurred? It would be

implied if not expressed.' This rule has been followed by the
District Courts of the United States. See a forcible opinion

of Judge Bryan, In re Williams, in the District Court of
South Carolina; and In the Matter of O'Hara, in the western

district of Pennsylvania. In a case in Massachusetts before

Judge Lowell the same rule was adopted. The petitioning

creditors charged as an act of bankruptcy the execution of a

mortgage by the debtors, and having succeeded, after much

opposition, in substantiating the charge, they asked that

counsel fees should be allowed them out of the estate.125

to the English Chancery court that recognized that fee'shifting operated differently in bankruptcy and

other common-fund cases. Id. at 533-36. Those principles operated to create non'statutory equitable ex-

ceptions to the American Rule when transported across the Atlantic and applied to bankruptcy cases. The

continuing vitality of those principles was recognized in Matter qfO'Hara, 17 [8 New Series] AM. L. REG.

113, 117 (W.D. Pa. 1869) ('The strong equities of the petitioners case are not difficult to discover; and

the practice under the [Bankruptcy A]ct of 1841 was to allow such a charge out of the assets . . As the

solution of this question does not depend upon any statutory provision, and, as a precedent, is of conse'

quence to the profession and the public, before concurring with the Register, I have given to the subject

mature consideration. I have arrived at the conclusion that his opinion is based on sound principles, and

sustained by sufficient authority. The fund is within the control of the court, and it is our province so to

administer it as to do exact justice to all the creditors. We have judicial knowledge of the professional

services rendered by able counsel of the petitioning creditors, by whose exertions the fund has been

realized; and as we consider the fee charged reasonable, it is proper that their compensation, as one of the

incidental expense, should be deducted before distribution."); see also In re Williams, 2 BANKR. REG. 28

(D.S.C. 1868) (fees of prevailing petitioning creditor allowable against the insolvent estate as determined

by court); Ex pane Plitt, 19 Fed. Cases 875, 2 Wall. Jr. 453 (E.D.Pa. 1853) (intestate estate).

WGreenough, 105 U.S. at 528-30.

124M at 532.

125Jd. at 534 (citations omitted).
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Similar understandings widely prevailed at the time of Greenough in the

context of reorganiziations conducted through equity receivership practice:

In the vast amount of litigation which has arisen in this

country upon railroad mortgages, where various parties have

intervened for the protection of their rights, and the fund

has been subjected to the control of the court and placed in

the hands of receivers or trustees, it has been the common

practice, as well in the courts of the United States as in

those of the States, to make fair and just allowances for ex-

penses and counsel fees to the trustees, or other parties, pro-

mating the litigation and securing the due application of the
property to the trusts and charges to which it was subject.

Sometimes, no doubt, these allowances have been excessive,

and perhaps illegal; and we would be very far from expres-

sing our approval of such large allowances to trustees, receiv-

ers, and counsel as have sometimes been made, and which

have justly excited severe criticism.

Still, a just respect for the eminent judges under whose

direction many of these cases have been administered would

lead to the conclusion that allowances of this kind, if made

with moderation and a jealous regard to the rights of those

who are interested in the fund, are not only admissible, but

agreeable to the principles of equity and justice.126

Just three years later in Central Railroad 63 Banking Co. v. Pettus,127 the

Supreme Court expanded the common fund exception to allow attorneys to

directly recover their fees from a common fund.128 In Pettus, the Court

granted a lien on a common fupcTs assets to the prevailing party's attorneys in

case other creditors who benefited from the judgment refused to pay extra

legal fees.129

The next major precedent on the common fund exception to the Ameri-

can Rule came in Sprague v. Ticonic rational Ban\, where the Court allowed

an attorney fee award despite the fact the suit was not brought for the bene-

fit of other depositors.130 Still, the Court awarded attorney fees because "in

126Id. at 536-37.

127113 U.S. 116 (1885).

128CentraJ Railroad &f Banking Co., 113 U.S. at 127. But see John P. Dawson, Lawyers and Involuntary

Clients; Attorney Fees from Funds, 87 HARV. L. REV. 1597, 1603 (1974) (criticizing the Pettus extension

of Greenough and arguing that direct recovery to attorneys of compensation in excess of their contractual

entitlement with their client under the common fund exception can only be explained by "guild" attitudes

shared by judges and lawyers as members of a shared profession).

129Dawson. supra note 128, at 1604.

130Sprague v. Ticonic Nat'l Bank, 307 U.S. 161, 166 (1939).
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view of the consequences of stare decisis, the petitioner by establishing her

claim necessarily established the claims of fourteen other trusts pertaining to

the same bonds."131 Thus, it did not matter the plaintiff had formally brought

the claim on behalf of solely herself as the claims of those similarly situated
could be easily established and collected given the ""stare decisisn effect of her

judgment.132

In Boeing Co. v. Van Gemert, the Supreme Court expanded the awarding

of attorney's fees to unclaimed portions of a common fund.133 Even though

the defendant had a claim on the remaining unclaimed money from the fund,

the court concluded this "may not defeat each class member's equitable obli"

gation to share the expenses of litigation."134 Boeing allowed plaintiffs' attor-

ney's fee awards to be collected from a total fund available to class members

even if some of the fund was ultimately returned to the defendant because a

number of putative beneficiaries failed to file timely claims.135

The substantial benefit exception is similar in principle to the common

fund exception.136 The key distinction is that under the substantial benefit

exception there is no common fund for the award to be taken out of. The

court in Mills v. Electric Auto-Lite described this doctrine as "permit[ing]

reimbursement in cases where (1) the litigation has conferred a substantial

benefit (2) on the members of an ascertainable class, and (3) where the court's

jurisdiction over the subject matter of the suit makes possible an award that

will operate to spread the costs proportionately among them."1317 The court

in M-ills also clarified that a substantial benefit "'must be something more than

technical in its consequence and be one that accomplishes a result which

corrects or prevents an abuse which would be prejudicial to the rights and

interests of the corporation or affect the enjoyment or protection of an essen-

tial right to the stockholder's interest."138 Indeed, the benefit conferred is not

required to be monetary although of course, it usually is.139

131M

13 Although the Sprague court purported to rely on "stare deciszs" as the benefit conferred justifying

attorney fee'shifting, in modern terms Sprague appears to turn on the benefit Sprague afforded similarly

situated non'party beneficiaries of the prior ruling for offensive use of issue preclusion against the common

defendant in the same forum on the basis of her prior judgment. See REST. OF JUDGMENTS (SECOND) § 29.

It is not plausible to interpret Sprague as conferring a continuing lien in favor of an attorney who merely

establishes a favorable controlling precedent against recoveries by nonparty plaintiffs from nonparty de"

fendants in future litigation. No court appears to have done so. Dawson, supra note 128, at 1610-11.

133Boeing Co. v. Van Gemert, 444 U.S. 472 (1980).

134M at 747.

135DERFNER & WOLF, supra note 9, at ^ 2.01.

136M at 1 3.01.

137MiUs v. Electric Auto-Lite Co., 396 U.S. 375, 393-94 (1970).

138M at 396.

139See Koppel v. Wien, 743 F.2d 129, 133-34 (2d Cir.1984) (finding it "irrelevant to plaintiffs' entitle'

ment to attorney's fees. . .that the amount of the benefit conferred may not be precisely ascertained.").
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This exception does not permit a court to shift fees as uan added penalty

to the defendants.nl4° Thus, an attorney's fee award can only come from a

defendant if the defendant represents the beneficiaries of the plaintiffs efforts.

The Supreme Court has expressly recognized the substantial benefit excep-

tion in two contexts: (1) corporate therapeutics cases and (2) union democ-

racy cases.141 Moreover, the Bankruptcy Code itself expressly codifies and

expands both the Greenough and Pettus principles of charging the estate for

the attorney's fees of parties that render a "substantial contribution" to the

bankruptcy case, including, but not limited to, the recovery for the benefit of

the estate of property wrongfully transferred by the debtor.142

Corporate therapeutics cases occur when the plaintiff has '''"conferred non-

pecuniary benefits on all the shar'&hcSders of the corporation, and the corpora-

tion, which is the alter ego of the shareholders, is obligated to pay the fee

award."143 In Mills, the Court awarded attorney's fees because the plaintiffs,

who were shareholders of the defendant corporation, had proved a violation

of the Securities and Exchange Act, which incurred a substantial benefit on

the other shareholders.144 Since the beneficiaries were shareholders of the

defendant corporation, the Court imposed the attorney's fees on corporation

effectively causing all shareholders to bear the legal expense of the prevailing

party pro rata.145

Union democracy cases occur when an individual union member success"

fully sues his union, conferring a benefit upon other union members as well as

himself.146 In Hall v. Cole, plaintiff was expelled from his labor union and

sued to restore his membership.1417 The Court awarded plaintiff attorney's

fees from the defendant labor union because the court''s holding benefited

union members generally and the defendant was an adequate representative

of these workers"' interests.148

IV. THE AMERICAN RULE IN BANKRUPTCY

Although the American Rule plays a very minor role in bankruptcy gen-

erally, significant gaps and lacunae persist, and the Supreme Court's insis-

tence that such gaps are by default governed by the American Rule has

140ScheU v. OXY USA Inc., 814 F.3d 1107, 1126 (10th Cir. 2016).

l41See DERFNER & WOLF, supra note 9, at ^ 3.10-11 .

14211 U.S.C. §§ 503(b)(3)(A)-(E) (reimbursement of party) & 503(b)(4) (direct substantial contribu-
tion claim of attorney).

143See DERFNER & WOLF, supra note 9, at | 3.10 (citing Mills v. Electric Auto'Lite Co., 396 U.S.

375, 39-94, listing "corporate therapeutics" cases).

144Mills v. Electric Auto'Lite Co., 396 U.S. 375, 391-92 (1970).

WId.

46See DERFNER & WOLF, supfa note 9, at ^[ 3.11 for a list of "union democracy" cases.

147Hall v. Cole, 412 U.S. 1, 3 (1973).

148M at 13-14.
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repeatedly led to problems. Ba^er &f Botts, discussed briefly above, is one

example, worthy of more in-depth examination.149 The Supreme Court's reli-

ance on the American Rule also creates unfortunate incentives in connection

with claim objection practice as is made clear by the discussion of Midland

Funding below.150 A third example is the poor incentive structure created by

the American Rule in preference law where most cases are determined con-

clusively on the basis of affirmative defenses but no mechanism exists for the

unfortunate preference defendant to come out whole if it must incur legal fees

to assert those defenses. These examples, while not exhaustive, illustrate that

reflexive reliance on the American Rule as a default rule is a poor fit for

bankruptcy litigation, leading to systemic problems which may be obviated or

ameliorated through fee-shifting.

A. FEE OBJECTION LITIGATION.

Baker 8c Botts151 was counsel to ASARCO in it chapter 11 reorganizia-

tion filed in 2005. The great value of the services it rendered and the strate-

gic nature of the bitterly contested objection lodged against its fee

application, are apparent from a brief review of the facts of the case.152 Un-

fortunately, overcoming that meritless objection cost Baker & Botts an addi-

tional $5 million in legal fees that the Supreme Court found unrecoverable

under the American Rule.153

ASARCO mined and refined basic industrial commodities most impor-

tantly copper. Its crown jewel was its controlling interest in Southern Peru

Copper Company (SPCC), a publicly traded Peruvian copper company. In
late 1999, Grupo Mexico S.A.B. de C.V. (Grupo), a Mexican mining corpora-

tion, acquired ASARCO in a highly leveraged transaction for $2 billion.154
ASARCO had significant operating, liquidity, labor, asbestos, and envi-

ronmental issues in addition to the acquisition-related debt it assumed in the

Grupo transaction. By Fall 2001, ASARCO's financial difficulties became
critical. In October 2001, ASARCO engaged Sidley Austin to provide bank-

149See infra notes 151-165 and accompanying text.

150Midland Funding LLC v. Johnson, 137 S. Ct. 1407 (2017), is discussed infra notes 186-203 and

accompanying text. In a few jurisdictions, state laws providing for statutory reciprocal fee'shifting if con-

tractual fee'shifting might have been available to one of the parties may provide some relief. In re Andrade-

Garcia, 627 B.R. 158, 170-71 (Bankr. D. Nev. 2021).

151Baker & Botts LLP and Jordan, Hyden, Womble, Culbreth & Holzer, PC were co'counsel for the

debtor in ASARCO and the fee application litigation discussed here involved both firms. Baker & Botts

LLP v. ASARCO LLC, 576 U.S. 121, 124 (2015). For convenience sake, I refer to the petitioners collec-

tively as "Baker & Botts."

15 The background facts are drawn from the bankruptcy court's opinion in connection with the under'

lying fraudulent transfer matter. ASARCO LLC v. Americas Mining Corp., 404 B.R. 150 (Bankr. S.D.

Tex. 2009).

153Bd^er &' Botts, 576 U.S. at 125.

l54ASARCO, 404 B.R. at 155.
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ruptcy and restructuring advice. In late 2001, Grupo loaned $41.75 million to

ASARCO to keep it afloat. Financial problems mounted throughout 2002.

Toward the end of 2002, ASARCO's banks demanded repayment of its re-

volving credit line and threatened foreclosure (including foreclosure of its

SPCC stock) if the debt was not paid. Moreover, $100 million in public debt
— the so-called "Yankee Bonds" — was coming due on February 3, 200 3.155

The insiders at Grupo and ASARCO "believed that ASARCO had only
two feasible courses of action: bankruptcy or the sale of assets."156

ASARCO's most valuable and liquid asset was its SPCC stock. However,

Grupo, being in the copper business itself, did not want to relinquish control

of this valuable asset. Grupo decided ASARCO's restructuring would be pre-

mised on an intercompany sale of Hie SPCC stock to it rather than on an

arms-length transaction.157

The transaction closed on March 31, 2003. Despite some relief from its

debt obligations as a result of the sale of the SPCC stock to Grupo,

ASARCO remained in dire financial straits from 2003-2005. Cash flow
problems increased, and asbestos-related and environmental liabilities

mounted. ASARCO put a number of its subsidiaries into bankruptcy in early

2005, and filed its own Chapter 11 case on August 9, 2005.158

On February 2, 2007, Baker & Botts filed suit on behalf of the ASARCO
bankruptcy estate against Grupo alleging that the sale of ASARCO's SPCC
stock to Grupo was an avoidable fraudulent transfer that had unlawfully de-

pleted ASARCO's estate.159 The estate ultimately obtained a judgment

against Grupo worth between $7 and $10 billion, enabling a successful reor-

gani^ation in which all of ASARCO's creditors were paid in full. After over

four years in bankruptcy, ASARCO emerged in 2009 with $1.4 billion in
cash, little debt, and with its environmental liabilities resolved.160

As part of this successful Final resolution, however, New ASARCO re-

mained a subsidiary of Grupo and emerged from bankruptcy under its cdli-

trol.161 Following consummation of the reorganisation plan, Baker & Botts

filed its final fee application seeking final allowance of compensation for its
services to old ASARCO.162

New ASARCO objected to allowance of Baker & Botts's fee application.

After extensive discovery and a six-day trial on fees, the bankruptcy court

155Id.

156Id. at 156.

l57Id. at 155-56.

15SId. at 156.

15911 U.S.C. § 544(b).

160Ba\er &f Botts, 576 U.S. at 124-25.

161ASARCO v. Americas Mining Corp., 404 B.R. 150, 155 (S.D. Tex. 2009).

162Ba]^er ^ Botts, 576 U.S. at 125.
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rejected New ASARCO's objections and awarded Baker & Botts $120 mil-
lion for its work in the bankruptcy proceeding plus a $4.1 million enhance-

ment for exceptional performance.163 The bankruptcy court also awarded

over $5 million in fees for time spent litigating in defense of the fee
application.164

The Supreme Court, rejecting statutory and policy arguments offered by

the petitioner and various amid (including the Solicitor General),165 reversed

the $5 million fee award relying on the American Rule.166 It found no explicit

statutory authority in the Bankruptcy Code supporting an award of attorney

fees for Baker & Botts defense of its fee application even though the statute

expressly authorised compensation for the cost of preparation of the fee

application.167

The Supreme Court's Ba^er ^ Botts decision is problematic on many

fronts. Construing the Code to authorise the allowance of costs of preparing

the fee application but not the costs of successfully defending to it is logically
incoherent and ahistorical. It also leads to perverse incentives.

Outside of bankruptcy, in the course of collecting their fees, attorneys do

not usually give notice to the world and then face objections to the fee's

reasonableness from third parties. Prior to 1934 when corporate reorganiza-

tions were conducted through equity receiverships rather than statutory pro-

ceedings,168 fee shifting was pervasive under the terms of negotiated plans,169

but no fee application process or opportunity for third party objection to the

163M at 125.

WId.

165Brief Amicus Curiae of the United States, Baker & Botts LLP v. ASARCO LLC, U.S. Sup. Ct.

Case No. 14-103 (filed Dec. 10, 2014). See also su^ra n* (noting Baker & Botts amicus curiae brief filed by

certain legal academics including the author of this Article).

166Bd^er 6° Botts, 576 U.S. at 125.

167M at 133-35.

^Bankruptcy Act of 1898, § 12, 30 Stat. 544, 563 (1898) (repealed 1978); 6 COLLIER ON BANK-
RUPTCY ^ [0.03] 21-28 (14th ed. 1978) (discussing limitations on bankruptcy compositions, including lack

of provisions to address secured debt); see SECURITIES AND EXCHANGE COMMISSION, REPORT ON THE

STUDY AND INVESTIGATION OF THE WORK, ACTIVITIES, PERSONNEL AND FUNCTIONS OF PROTECTIVE

AND REORGANIZATION COMMITTEES, Ft. I at 869 (1937) [hereinafter 1937 SEC REPORT] ("Prior to the

enactment of Section 77 and Section 77B of the Bankruptcy Act, the favored method for effecting a

corporate reorganization was through the federal consent receivership."); SECURITIES AND EXCHANGE

COMMISSION, REPORT ON THE STUDY AND INVESTIGATION OF THE WORK, ACTIVITIES, PERSONNEL

AND FUNCTIONS OF PROTECTIVE AND REORGANIZATION COMMITTEES, Pt. VIII 250 at 61 (1940)

[hereinafter 1940 SEC REPORT] ("Prior to the enactment of sections 77 and 77B, there was seldom resort

to the provisions of the Bankruptcy Act for the purpose of effecting the reorganization of corporations

whose securities were held by the general public. When such enterprises became involved in financial

difficulties serious enough to entail judicial proceedings, they were customarily reorganized through the

medium of equity receivership despite the disadvantages and limitations of that procedure. . ..").

169See United States v. Chicago, M, St. P. & P.R. Co., 282 U.S. 311, 319-20 (1931) (describing

equity receivership plan compensation provisions for multiple committees of creditors, stockholders and

managers).
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reasonableness of the shifted fees existed.1170 Neither fee application prepara-

tion nor defense was an issue in the usual non-bankruptcy case or in equity

receivership practice.

In 1934, however, the enactment of section 77B brought reorganization

law out of the world of equity receivership and into the Bankruptcy Act.

Committees and interested parties could no longer set and recover their own

fees by private agreements or plan provisions.171 Rather the supervising court

was given authority to allow a reasonable compensation for the services ren-

dered and reimbursement for the actual and necessary expenses incurred in

connection with the proceeding and the plan by "officers, parties in interest,

depositaries, reorganiziation managers and committees or other representa-

tives of creditors or stockholders', afid the attorneys or agents of any of the

foregoing and of the debtor."172

And so the fee application was born.

Under section 77B, courts applied strict standards to fee allowances

which were perceived to impede the functioning of the reorganiz;ation. Even

when courts found their services to be beneficial, attorneys still received be-

low market fee allowances under the '''conservation of the estate" principle.173

The Supreme Court held that the statutes authorising allowance of fees and

expenses in bankruptcy cases under section 77B were to be strictly construed

and might be limited to amounts "materially less than that which otherwise

might have been considered reasonable.'"174

The Chandler Act enacted Chapter X as the successor to section 77B.175

Legislating on the basis of the SEC Reports and with SEC advice, Congress
addressed perceived problems under prior reorganiziation law by providing

that disinterested trustees would displace management in large cases, restrict-

ing the role of multiple committees of creditors, and directing courts to rely

on expert assistance from the SEC, including SEC recommendations on pro-

fessional fees. The Chandler Act included a detailed and comprehensive

scheme for the supervision and allowance of reorganization fees and expenses.

1706 COLLIER ON BANKRUPTCY 1 0.04[2.3] 58 (14th ed. 1978) ("[T]he receivership mechanism af-

forded only a perfunctory examination on the fairness of the essential phases of the proposed plan, since

the theory was that the court could not control the plan. . . [and] [t]he receivership itself was costly and

wasteful;'); Chicago, M., St. P. &f P.R. Co., 282 U.S. at 324-28 (holding that the power to regulate

commerce does not authorise regulation of equity receivership plan compensation provisions).

1716A COLLIER ON BANKRUPTCY 1 13.01 514 (14th ed. 1986).

17211 U.S.C. § 207(c)(9); see also In re Paramount Publix Corp., 83 F.2d 406, 407 (2d Cir. 1936)

(discussing this provision).

173In re Paramount Publix Corp., 83 F.2d at 516-17; Emmett McCaffery, Corporate Reorganization

Under the Chandler Bankruptcy Act, 26 CALIF. L. REV. 643, 657-58 (1938); Alfred B. Teton, Reorganiza'

tion Revised, 48 YALE L.J. 573, 603-04, 606 (1939); 1940 SEC REPORT supra note 168; 6A COLLIER ON

BANKRUPTCY 1 13.02 542 n.45 (14th ed. 1977).

174CaUaghaa v. Reconstr. Fin. Corp, 297 U.S. 464, 468 (1936).

'"Bankruptcy Act of 1938, Pub. L. 75-696, 52 Stat. 840 (1938).
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Fee authorisation was expanded and "democrati^ecT to encourage participa-

tion by individuals and independent committees, but judicial control was

strengthened. The principle of economy remained in effect under the Chan'

dler Act and was further codified in the Federal Rules of Bankruptcy Proce-

dure.176 Courts continued to systematically impose below'market fees on

bankruptcy professionals under Chapter X.177

Preparing a fee application seemed analogous to the rendering of the in-

voice to the client and Chapter X courts generally refused to allow attorneys

to recover that cost, noting the principle of economy.178 But courts also saw

no non-bankruptcy analog to fighting off third party objections to fee allow

ance. Hence, these same courts exercised discretion to allow the professional

to recover the extraordinary costs associated with successfully litigating ob'

jections from parties in interest to the bankruptcy, the spirit of economy

notwithstanding.179 As one court put it, the pre'Code rationale behind deny

ing fees for preparing fee applications did not "apply to services and expenses

in connection with the successful defense, on appeal by others, of an award

made to the applicant by the fee tribunals. In such case we think equitable

considerations justify the awarding of compensation for the services required

to defend the initial allowance."180

176FED. R. BANKR. P. 219(c) (repealed); FED. R. BANKR. P. 10-215 (repealed).

1776A COLLIER ON BANKRUPTCY H 13.02 537, 539-40 n.37 (14th ed. 1977); Mass. Mutual Life Ins.

Co. v. Brock, 405 F.2d 429, 432 (5th Cir. 1968) (remanding fee awards because the trial court failed to

consider 'the public interest which is inherent in bankruptcy matters;' even though it had properly consid-

ered the time spent on the case by the trustee and his counsel, the complexity of the issues, and the

commendable results achieved); Greensfelder v. St. Louis Public Serv. Co, 114 F.2d 53, 61 (8th Cir. 1940);

Milbank, Tweed & Hope v. McCue, 111 F.2d 100, 101 (4th Cir. 1940); In re Mt. Forest Fur Farms of

Am., 157 F.2d 640, 647 (6th Cir. 1946); Stark v. Woods Bros. Corp, 109 F.2d 969, 973-74 (8th Cir.

1940); In re Standard Gas & Elec. Co, 106 F.2d 215, 216-17 (3d Cir. 1939); Official Creditors' Comm. of

Fox Markets, Inc. v. Ely, 337 F.2d 461, 466 (9th Cir. 1964) (benchmarking fee allowances against judicial

salaries rather than market rates); In re York Int'l Bldg, Inc., 527 F.2d 1061, 1073 (9th Cir. 1975) (same);

In re Beverly Crest Convalescent Hosp., Inc., 548 F.2d 817 (9th Cir. 1976) (same).

178United Corp., 39 S.E.C. 391, 0059, WL 59228, at *5 (Sept. 30, 1954) (citing Standard Gas & Elec.

Co. v. S.E.C., 212 F. 2d 407, 413 (8th Cir. 1954)); In re Yale Exp. Sys, Inc., 366 F. Supp. 1376, 1386

(S.D.N.Y. 1973). In fact of course submitting a fee application for US Trustee and bankruptcy court

review compliant with all the applicable statutes, rules and guidelines governing allowance of fees in

bankruptcy is substantially more onerous than privately billing even the most demanding client for ser-

vices rendered. See supra notes 173-177 and accompanying text.
179See In re Ark. Fuel Oil Corp. & Cities Serv. Co., 234 F. Supp. 31, 39-40 (D. Del. 1964) (exercising

discretion to deny fee litigation fees, noting "policy of the [SEC] to allow supplemental fees wherever

applicants have prevailed in the reviewing court").

ls°United Corp., 39 S.E.C. 391, 0059 WL 59228, at *5 (Sept. 30, 1954). The more liberal attitudes

towards 'fees-on'fees' in bankruptcy stood in contrast to some jurisdictions' reluctance to interpret statu-

tory or contractual fee'shifting to encompass "fees'on-fees" absent explicit statutory or contractual provi-

sions permitting their recovery. See, e.g,, Jones v. Voskresenskaya, 125 A.D.3d 532, 534 (N.Y 1st Dept

2015) (finding referee's decision denying "recovery of 'fees'on'fees"' to be appropriate because "the parties'

agreement [did] not explicitly provide for such fees") (New York law); Batsidis v. Wattack Mgmt. Co

Inc., 126 AD.Zd 551, 553 (N.Y. 1st Dept. 2015) ("Because it is not 'unmistakably clear' from the parties'
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In 1978, in enacting the present Bankruptcy Code, Congress rejected

both the principle of economy and the historical antipathy to allowing costs

of fee application preparation.181 Nothing in this liberalization of the rules

governing fee recovery suggests that the Congress, by rejecting blanket disal-

lowance of preparation costs, implicitly intended to overrule the preexisting

practice of allowing fee application defense costs in the court's discretion.

In 1978, in enacting the current Bankruptcy Code, Congress set forth five

factors for courts to use in fixing "reasonable compensation for actual, neces-

sary services" performed by bankruptcy professionals: "the time, the nature,

the extent, and the value of such services, and the cost of comparable services

other than in a case under this title."182 Current law even more explicitly

directs the court to fix compensaTtidli on the basis of current market rates.183

Neither section 330 nor any other part of the Bankruptcy Code rejects or

alters pre-Code law allowing professional fees incurred in the defense of fee

application objections in appropriate circumstances. Final fee rulings on such

objections are plainly "necessary services" as the allowance of fees must be

made before all bankruptcy estate assets can be distributed to administrative

and pre-petition claimants and the case can be closed.

Both the change in pre-Code practice for fee applications and the lack of

change in authorising the award of fees in appropriate cases for defending fee

challenges are informed by Congress's expressed intention that supervising

courts consider the cost of comparable services in non-bankruptcy cases in

allowing compensation.184 The requirement to consider fees paid to other,

agreement that fees on fees were contemplated, such an award is not allowed.") (New York law). But see

Northeastern Aviation Corp. v. Pasternack, 221 A.3d 100 (Table) (Del. 2019), ajfg, 2018 WL 5895827,

at 11 (Del. Ch. Ct. 2018) (UHad Northeastern desired to avoid payment of fees'on'fees, it could have

tailored its indemnification provision to exclude such payments") (Delaware law); Stifel Fin. Corp. v.

Cochran, 809 A.2d 555, 561 (Del. 2002) f[W]ithout an award of attorneys' fees for the indemnification

suit itself, indemnification [is] incomplete") (Delaware law). .0

181In expressly authorizing allowance of fees incurred in preparing the fee applications necessary to

meet the requirements of sections 330 and 331 and Federal Rule of Bankruptcy Procedure 2014, Congress

was careful, however, to impose a condition on this new authority to compensate for the preparation of fee

applications. 11 U.8.C. § 330(a)(6). Any fee award for such services must be based on the level and skill

reasonably required for the application. Id. Congress recognized that paralegals and junior attorneys, not

high-billing senior partners, should provide the bulk of the services associated with the administrative

preparation and processing of a fee application, and appropriately limited compensation for this routine,

although time-consuming, task. Fee defense, unlike preparation of a fee application, however, is not a

routine task. It can, as in Ba^er &f Botts, involve complex, hotly contested adversary litigation and no

special rule limits reasonable compensation to lower'billing professionals in such matters.

'"Bankruptcy Reform Act of 1978, Pub. L. 95-598, 92 Stat. 2549 (quoting § 330 as originally

enacted).

183Section 330(a)(3)(F) as amended by the Bankruptcy Reform Act of 1994 § 224(b), Pub. L. 103-394
(Oct. 22, 1994) now provides that in fixing compensation the court shall consider "whether the compensa-

tion is reasonable based on the customary compensation charged by comparably skilled practitioners in

cases other than cases under this title;' 11 U.S.C. § 330(a)(3)(F).

184See H.R. REP. No. 595, at 329-30 (1978), as reprinted in 1978 U.S.C.C.A.N. 5963, 6286 (expres-
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non-bankruptcy professionals was added to implement the "policy of this sec-

tion ... to compensate attorneys and other professionals serving in a case

under title 11 at the same rate as the attorney or other professional would be

compensated for performing comparable services other than in a case under

title 11 n185

Notwithstanding, all these factors, the Baker &f Botts court, claiming to

employ utextualism,n disparaged any considerations beyond the text of see'

tion 330 as to the allowance of defense costs. It wrote:

"Our unwillingness to soften the import of Congress' chosen

words even if we believe the words lead to a harsh outcome

is long-standing," and that is no less true in bankruptcy than

it is elsewhere. Whether or not the Government's theory is

desirable as a matter of policy, Congress has not granted us

"roving authority ... to allow counsel fees . . . whenever

[we] might deem them warranted." Our job is to follow the

text even if doing so will supposedly "undercut a basic objec-

tive of the statute." Section 330(a)(l) itself does not author-

iz;e the award of fees for defending a fee application, and that

is the end of the matter.186

Despite this textualist rhetoric, Ba^er 63 Botts does not merely defer to a

poor policy choice made by Congress and expressly embodied in the statu"

tory text. The text at issue is silent on the question of fee application defense;

there is no textual indication of an intent to override pre-Code practice al-

lowing defense costs. Rather the Court infers that Congress created a sense-

sing intent to overrule cases setting arbitrary limits on fees and noting without fee parity, lt[b]ankruptcy

specialists, who enable the system to operate smoothly, efficiently, and expeditiously, would be driven

elsewhere, and the bankruptcy field would be occupied by those who could not find other work and those

who practice bankruptcy law only occasionally almost as a public service."); 124 CONG. REG. Hll,091'92

(daily ed. Sept. 28, 1978) u[n]otions of economy of the estate in fixing fees are outdated and have no place

in a bankruptcy code . . . bankruptcy legal services are entitled to command the same competency of

counsel as other cases").

18!124 GONG. REG. Hll,091'92 (daily ed.Sept. 28, 1978); 124 GONG. REC. Sl7,408 (daily ed. Oct. 6,

1978).

186Baker & Botts LLP. v. ASARCO LLC , 576 U.S. 121, 134-35 (2015) (citations omitted). Because

the American Rule is generally viewed as a default rule that may be varied by contract the door would

seem open to express contractual authorization of the professional's reasonable fee application defense costs

in its engagement letter. Bruce A. Markell, Loser's Lament: Caullytt and ASARCO, 35 BANKR. L. LET-

TER (No. 8), Aug. 2015, at 8; Michael L. Cook, Update on Bankruptcy Fee Shifting, 33 THE BANKRUPTCY

STRATEGIST (No. 3), Jan. 2016, at 2.

The lower courts, however, have refused to permit this work-around. In re Boomerang Tube, Inc., 548

B.R. 69, 71 (Bankr. D. Del. 2016). But see In re Nortel Networks Inc., No. 09-10138 (KG), 2017 WL

932947, at *8-9 (Bankr. D. Del. Mar. 8, 2017) (distinguishing Boomerang in enforcing provisions in bond

indenture providing for recovery of fee application defense costs).
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less distinction between preparation and defense costs based on an atextual

default rule born of federal common law, the American Rule.

The Court attempted to conjure a rationale supporting the desired dis-

tinction between fee application preparation and defense costs. It analogi^ed

bankruptcy professionals' position as fee applicant to that of a car mechanic

rendering an itemized bill. It asserted that the mechanic's invoice would itself

be a compensable item of service to the customer but his collection costs

would not be. But the Court's analogy to a car mechanic is a garbled mess.1817

I don't know what car mechanic the Court uses, but my mechanic's cost of

bill preparation does not appear on the itemized invoices I receive as a sepa-

rately billed item alongside the cost of parts and service for lubrication, oil

change, filters, waste disposal fees' arid taxes. And those same invoices invaria-

bly provide, in standardised terms on the reverse, for costs of collection in-

eluding reasonable attorney's fees in the event of dispute. Historically, lower

courts'1 attempts to analogize fee application preparation and defense to the

rendering and collection of non-bankruptcy invoices for services led to pre-

cisely the opposite conclusion than the one reached by the Court: Disallow'

ance of the cost of preparation of the application, but compensation for its

successful defense.

Leaving to the side the false factual predicate of the Court's analogy, the

analogy is in any event a poor one. The process of defending a fee application

in a collective proceeding over the objections of an adverse party is nothing

like a mechanic collecting a disputed bill from the client who received the
services. The analogy relied upon by the Court is the same one rejected by

Congress when it abrogated pre<Code law denying compensation for fee ap-

plication preparation. The entire thrust of Congress's 1978 revision of the fee

allowance provisions in bankruptcy was to liberaliz;e the allowance of profes-

sional fees in order to attract "the highest quality counsel into bankruptcy

practice. In allowing preparation costs it eliminated the ""spirit of economy"

principles previously grafted onto the process and expressly provided for

compensation at full market rates. Interpreting the resulting statute to implic-

itly overrule a preexisting judicial practice of permitting recovery of defense

costs to provide full compensation to the professional forced to defend its fees

in litigation is simply perverse.

But even more perverse is the absurdity and waste inherent in easing the

path for Grupo to avenge its loss in the fraudulent transfer litigation by im-

t87Ba^er Ssf Botts, 576 U.S., at 132. The Court also had to distinguish its own prior statement in

Commissioner v. Jean, 496 U.S. 154, 162 (1990) that it found "no textual or logical argument for treating

so differently a party's preparation of a fee application and its ensuing efforts to support that same applica-

tion." Although the language of the relevant statute in Jean differed from section 330 of the Bankruptcy

Code, the Court's recognition that no logical argument supported the distinction in Jean is equally true in

\er &fBotts.
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posing a $5 million cost on opposing counsel in collecting its fee for success'

fully establishing liability against it. Vindictive fee objection litigation by
non-client parties is hardly something that the Congress or the courts should

encourage. And yet after Ba\er &3 Botts a well-funded adversary can exploit

the fee application process in just this way, even if it is unable to establish

any meritorious objection.

B. TIME-BARRED CLAIMS.

A second example of the perversity of reliance on the American Rule in

bankruptcy comes from the consumer debt area rather than large chapter 11

reorgamziation cases.

In Midland Funding,188' the Supreme Court rejected a Fair Debt Collec-

tion Practices Act (FDCPA)189 claim against a consumer debt collector

whose business model involved the knowing assertion of time'barred claims

purchased in bulk for pennies on the dollar.

Consumer debt collectors like Midland Funding buy debt from banks and
other institutional consumer lenders in bulk at a steep discount. The Federal

Trade Commission studied nine of the largest debt buyers who collectively

bought 76.1 percent of the defaulted consumer debt sold in 2008, reviewing

data on more than 5,000 portfolios containing nearly ninety million consumer

accounts purchased during the three-year study period.190 The average price

was 4.0 cents per dollar of debt face value.191 The price for older debts was

significantly lower than average, particularly for older debts likely to be time-

barred—debt buyers paid on average 3.1 cents on the dollar for debts that

were three to six years old and 2.2 cents per dollar of debt for debts that

were six to fifteen years old compared to 7.9 cents per dollar for debts less

than three years old.192 Debt collectors necessarily take into account the

timeliness of the claims purchased not only to properly price the portfolio,

but also to comply with the FDCPA's prohibition on asserting stale claims in

state courts.193

188Midland Funding LLC v. Johnson, 137 S.Ct. 1407 (2017).

18915 U.S.C. § 1692 .

190FEDERAL TRADE COMMISSION, THE STRUCTURES AND PRACTICES OF THE DEBT BUYING INDUS-

TRY at i-ii (Jan. 2013) [hereinafter FTC REPORT].
191M

192See Id. at 23-24.

19 Court decisions find that the knowing assertion of time'barred claims in ordinary civil litigation

violates the FDCPA's prohibitions on unfair and deceptive debt collection practices. 15 U.S.C. §§ l692d-

g; Kimber v. Fed. Fin. Corp., 668 F. Supp. 1480, 1487 (M.D Ala. 1987); see also Phillips v. Asset Accept-

ance, LLC, 736 F.3d 1076, 1079 (7th Cir. 2013) (holding as much); Huertas v. Galaxy Asset Mgmt., 641

F.3d 28, 32-33 (3d Cir. 2011) (indicating as much); Castro v. Collecto, Inc., 634 F.3d 779, 783 (5th Cir.

2011) (same). The Consumer Financial Protection Bureau has reached a similar conclusion promulgating

rules scheduled to go into effect November 30, 2021. See Debt Collection Practices (Regulation F), 85

FED. REG. 76,734, 76,735 (Nov. 30, 2020) (to be codified at 12 C.F.R. § 1006.26(b)). Unfortunately, in
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Some debt buyers specialise in debts of consumers who have filed for

bankruptcy.194 These portfolios represent millions of individual accounts and

billions of dollars of consumer debt.195 Bankruptcy judges described the flood

of stale claims filed by professional debt collectors as a "plague" and ""a new

development that presents a challenge for the bankruptcy system."196

Why knowingly buy and assert millions of time-barred bankruptcy

claims? The success of these debt collectors' business model depends on the

ease of filing bankruptcy claims, the cost to objectors of asserting even the

clearest statute of limitations defense, and the diffuse nature of the "tax"

these stale claims impose on the bankruptcy system if they are allowed. The

effect of not objecting to a stale claim is to dilute recoveries across the whole

class of unsecured creditors. The business model depends on transferring

value away from other creditors in a broad pro rata manner that leaves no

individual creditor with any financial incentive to file objections. That trans-

fer also indirectly and adversely affects consumer debtors whenever they do

not receive a discharge (as in the majority of Chapter 13 cases)1917 or, like

millions of Americans, have nondischargeable debts such as educational loans,

deference to the Supreme Court's Midland Funding decision bankruptcy claim filing is excepted from the

scope of this rule. Some courts have held that even the assertion of time'barred claims outside of litigation

violates the FDCPA. Stepney v. Outsourcing Solutions, Inc., 1997 WL 722972, at *5 (N.D. 111. 1997) (any

collection on time-barred accounts violates the FDCPA); Taylor v. Unifund, 1999 WL 33541932 (N.D.

111. 1999). Other courts find that absent litigation there is no FDCPA violation in asserting stale claims.

Freyermuth v. Credit Bureau Serv., Inc., 248 F.3d 767, 771 (8th Cir. 2001) C[I]n the absence of a threat

of litigation or actual litigation, no violation of the FDCPA has occurred when a debt collector attempts

to collect on a potentially time'barred debt that is otherwise valid."); Shorty v. Capital One Bank, 90 F.

Supp.2d 1330, 1332 (D. N.M. 2000) (same); Walker v. Cash Flow Consultants, Inc., 200 F.R.D. 613,616

(N.D. 111. 2001) (same).

194The FTC REPORT, supra note 190,describes several buyers for which "some or all of the portfolios

they had purchased were comprised of debts of consumers who had filed for bankruptcy." Id. at D'l.

195See id. at D'3; see also American InfoSource, AIS INSIGHT 2015 YEAR IN REVIEW at 14-15 (debt

buyers filed hundreds of thousands of proofs of claim asserting hundreds of millions of dollars of consumer

indebtedness in 2015).

196£.g, In rejenkins, 456 B.R. 236, 239 n.2 (Bankr. E.D.N.C. 2011); In re Andrews, 394 B.R. 384, 387

(Bankr. E.D.N.C. 2008).

l97Discharge is withheld in most Chapter 13 cases until the debtor's five-year plan is fully performed.

11 U.S.C. §§ 1328(a)-(b). Upwards oftwo'thirds of confirmed chapter 13 plans are never completed. See,

e.g. Till v. SCS Credit Corp, 541 U.S. 465, 493 & 493 n.l (2004) (Scalia,J, dissenting) (discussing how

"Chapter 13 plans often fail" and citing studies suggesting failure rates of nearly 60%, rates that further

increased after Congress made substantial amendments to Chapter 13 in 2005); Katherine Porter, The

Pretend Solution: An Empirical Study of Bankruptcy Outcomes, 90 TEX. L. REV. 103, 111-12 (2011)

(noting how "knowledge of outcomes of Chapter 13 can largely be reduced to one enduring fact: only one

in three cases ends in a Chapter 13 discharge" and summarizing data that nearly 75% of the remaining

cases result in no bankruptcy discharge under any chapter, leaving numerous debtors with no debt relief

whatsoever and subject to renewed debt collection efforts). In limited circumstances, however, a hardship

discharge may be granted to a Chapter 13 debtor who fails to complete his plan payments for reasons

beyond his control. 11 U.S.C. § 1328(b).
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domestic support obligations, or certain tax debts.198 In these cases, all

amounts paid on a time-barred debt reduce what gets paid on other debts,

which in turn increases the nondischargeable obligations the consumer con-

tinues to owe after the bankruptcy case. But consumer debtors are ill-

equipped to undertake the legal analysis of the applicable statute of limita'

tions, appreciate the indirect harm they suffer through increased deficiencies

on nondischargeable debts, or fund the cost of filing a legal objection. While

in some cases chapter 7 bankruptcy trustees have undertaken objections to

stale claims, the American Rule shifting the burden to the trustee results in

little or no economic benefit to the estate when the legal cost of objection is

netted against the pro rata amounts paid out on account of stale claims

should they remain allowed. In short, the M.idland Funding business model

succeeds by exploiting the inertia and expense of the bankruptcy system, in-

eluding the fact that under the American Rule, prevailing claim objectors

must bear their own legal costs.

The FDCPA by reversing the American Rule and allowing the recovery
of prevailing party legal fees provided a powerful remedy neutering this ex"

ploitive business model.199 But in M^idland Funding the Supreme Court found

the FDCPA effectively preempted by the Bankruptcy Code's scheme for pre-
sumptively allowing claims based on the filing of a proof of claim subject to
objection.200 The Court held:

The Bankruptcy Code, by way of contrast, creates and main-

tains what we have called the "delicate balance of a debtor's

protections and obligations.'''".. .To find the Fair Debt Col-

lection Practices Act applicable here would upset that "'deli-

cate balance." From a substantive perspective it would

authorize a new significant bankruptcy-related remedy in the

absence of language in the Code providing for it. Administra"

tively, it would permit postbankruptcy litigation in an ordi-

nary civil court concerning a creditor's state of mind—a

matter often hard to determine. See 15 U.S.C. § l692k(c)

(safe harbor for any debt collector who "shows by a prepon-

derance of evidence that the violation was not intentional

and resulted from a bona fide error notwithstanding the

maintenance of procedures reasonably adapted to avoid any

such error"). Procedurally, it would require creditors (who

19811 U.S.C. § 523(a) (identifying 19 separate categories of debts excepted from discharge).

"The remedial provisions of the FDCPA include actual and statutory damages and recovery of pre'

vailing plaintiffs' attorney's fees. 15 U.S.C. § 1692!(a)(l)-(3). Prevailing defendants may also recover their

attorney's fee if the PDCPA action is brought in bad faith. 15 U.S.C. § 1692;(a)(3).

20011 U.S.C. § 502(a).
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assert a claim) to investigate the merits of an affirmative de-

fense (typically the debtor's job to assert and prove) lest the

creditor later be found to have known the claim was un-

timely. The upshot could well be added complexity, changes

in settlement incentives, and a shift from the debtor to the

creditor the obligation to investigate the staleness of a

claim.201

Unfortunately, as the bankruptcy courts recognised pre-Midland Fund-

ing, bankruptcy's "delicate balance'" between debtors and creditors was de-

monstrably out-of-whack and exploited by the Midland Funding business

model, creating an unjust windfall ^or entrepreneurs willing to buy up and

assert clearly time-barred claims and" dare the other interested parties to ob-

ject, notwithstanding the disproportionate cost of doing so. The obvious fix

post-M.idland Funding is to locate within the "'delicately balanced" bank-

ruptcy process a discretion to assess prevailing party legal fees in claim objec-

tion litigation. Prevailing claimants under consumer contracts with attorney's

fees clauses may tack bankruptcy-related attorney's fees on to their claims

under Supreme Court precedent.202 But except in a few Western jurisdic-

tions, the prevailing objector is unlikely to have a reciprocal right.203 Only

the background assumption that the American Rule requires the objector to

bear its own legal fees sustains the exploitive Midland Funding business

model and burdens the bankruptcy system with meritless claims. There

should be no need to look outside bankruptcy policy itself to the FDCPA or
any other federal regulatory statute to control this practice.

C. PREFERENCES.

Consumer debt collectors are not the only constituency that has learned

to exploit the inertia and legal cost of the bankruptcy system in areas where

prevailing party fee-shifting is not available. Bankruptcy trustees have also

done so. Preference law in particular has come in for sharp criticism on this

ground.204

201Midland Funding LLC v. Johnson, 137 S. Ct. 1407,1415 (2017) (internal citations omitted).

202Travelers Gas. & Sur. Co. v Pac. Gas & Elec. Co, 549 U.S. 443 (2007). Consumer contracts gener'

ally allow prevailing party attorney's fees against the consumer debtor as costs of collection.

203Post-7'rdue!ers, courts have allowed prevailing debtors and their estates to recover reciprocal attor-

ney's fees in accordance with CAL. Civ. CODE § 1717 and similar statutes in some circumstances. See infra

notes 215-216, and accompanying text. One court recently shifted fees incurred by an objector to stale

consumer debt claims based on a Nevada fee'shifting statute authorizing discretionary prevailing party

recovery of attorney's fees in small claims litigation. In re Andrade-Garcia, 627 B.R. 158, 170-71 (Bankr.

D. Nev. 2021) (relying on NEV. REV. STAT. 18.010(2)(b)).

204Brook E. Gotberg, Conflicting Preferences in Business Bankruptcy: The ^eed for Different Rules in

Different Chapters, 100 IOWA L. REV. 51, 53-56 (2014); Daniel J. Bussel, The Problem With Preferences,

100 IOWA L. REV. BULL. 11 (2014); Thomas D. Goldberg, Curbing Abusive Preference Actions: Rethinking

Electronic copy available at: https://ssrn.com/abstract=3889688

795 of 1123



652 AMERICAN BANKRUPTCY LAW JOURNAL (Vol. 95

Particularly with respect to trade creditors furnishing goods and services

to the debtor in the immediate pre-bankruptcy period, a problem with prefer-

ence law is that in too many cases it operates, often arbitrarily, to force set-

tlements from diligent creditors based on the cost of litigation and potential

liability for basically innocent conduct; settlements that, in the aggregate, do

little to meaningfully help creditors generally, but simply enrich estate profes-

sionals. When preference targets are those receiving payments within ninety

days of bankruptcy in respect of goods or services, redistributing those prefer-

ence recoveries to unsecured creditors ratably seems like rearranging the deck

chairs on the Titanic. Pursuing such creditors for disgorgement of pre'bank-

ruptcy payments in respect of valid trade debts by fighting through a panoply
of fact-intensive defenses may provide little benefit to anyone save the law-

yers who bill the estate (or successor liquidating trust) for recovering those

dollars and then redistributing what is left after payment of administrative

expenses to modestly improve general creditor recoveries. This is as true in

chapter 7 cases (where the deck chair rearranging is done after the ship has

sunk to the bottom of the sea) as it is in chapter 11 cases (where the captain

of the ship should be focused on mid-course corrections to avoid the looming

iceberg, not deck chairs).

The extensive statutory safe-harbors for financial creditors only under-

score the arbitrariness and unfairness of current preference law as applied to

trade creditors receiving modest preferences.205 Wall Street has obtained a

free pass to demand, accept and retain pr&ferences when it comes to securities

settlements, repurchase agreements, options and futures, and indeed appar-

ently any other financial instrument at all that it chooses to label as a "swap

agreement."206 No wonder preference law is unpopular within the general
business community.207

Congress has recognized these problems with preference litigation in vari-

ous ways—imposing and raising venue limitations and jurisdictional mini-

mums,208 expanding defenses,209 requiring additional diligence prior to the

Claims on Behalf of Administratively Insolvent Estates, 23 AM. BANKR. INST. J. 14, 54 (2004) (criticizing

non-insider preference litigation that does not materially benefit general creditors).

205See Stephen J. Lubben, The Bankruptcy Code Without Safe Harbors, 84 AM. BANKR. L.J. 123, 124

(2010); Charles W. Mooney,Jr., The Bankruptcy Code's Safe Harbors for Settlement Payments and Secure

ties Contracts: When is Safe Too Safe? 49 TEX. INT'L L.J. 245 (2014); Mark J. Roe, The Derivatives

Market's Payment Priorities as Financial Crisis Accekrator, 63 STAN. L. REV. 539, 573 (2011).

20611 U.S.C. §§ 101(53B) ("swap agreement"), 546(e)-(g), (J) (2013); see In re Nat'l Gas Distribs,

LLC, 556 F.3d 247, 253, 259 (4th Cir. 2009) (noting that "[w]ith the 2005 Amendments to the Bank-
ruptcy Code, . . . Congress substantially expanded the protections it had given to financial derivatives

participants and transactions by expanding the definition of 'swap participants' and 'swap agreements' that

are exempted from the automatic stay and from trustees' avoidance powers.").

207Gotberg, supra note 204, at 53-56.

208The Small Business Reorganisation Act of 2019, Pub. L. 116-54, 133 Stat. 1079 (2019) (codified at

11 U.S.C. §§ 1184-95) increased the minimum dollar threshold for a trustee to pursue preference recov
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filing of preference complaints.210 The most direct way of making the target

of a meritless preference attack whole, however, remains a prevailing party

fee-shift, still unavailable based on the default assumption that the American

Rule applies to avoiding power litigation.211

V. LESSONS FROM PENROD

No discussion of the experience of fee-shifting in bankruptcy would be

complete without reference to a line of Ninth Circuit cases reconciling bank-

ruptcy policy with fee-shifting principles under California Civil Code section
l7l7. The line starts with In re Fobian212 moves to Travelers21'' and

culminates in In re Penrod214 and ^s progeny.

California Civil Code section l7l7(a) provides:

ery in a district other than the one in which the defendant resides to $25,000. 28 U.S.C. § 1409(b) (as

amended 2019). Subsections 547(c)(8) & (9) also preclude recovery of very small preferences ($600 in

consumer cases and $6425 in commercial cases). 11 U.S.C. § 547(c)(8) & (9).

209In addition to continually expanding the scope of safe harbors for certain financial instruments, see

supra note 205, Congress in enacting the Bankruptcy Abuse Prevention and Consumer Protection Act of

2005, Pub. Law 109-8, 119 Stat. 23 (2005), expanded trade creditors' reclamation defense, see BUSSEL,

SKEEL & HARNER, supra note 102, at 628-29 (Note on Reclamation), created a statutory administrative

priority for certain trade claims incurred within twenty days of bankruptcy, 11 U.S.C. § 503(b)(9), and

significantly expanded the most important of the statutory affirmative defenses the ordinary course de'

fense, 11 U.S.C. § 547(c)(2) to protect transfers that were made in the ordinary course of business or in

accordance with ordinary business terms. Under prior law, defendants had to establish both that the

transfer was made in the ordinary course of business and that was made in accordance with ordinary

business terms. See In re Nat'l Gas Distribs, 346 B.R. 394 (Bankr. E.D.N.C. 2006); see also Richard Levin

& Alesia Ranney-Marinelli, The Creeping Repeal of Chapter 11, 79 AM. BANKR. L. J. 603, 604-08 (2005).

210The Small Business Reorganization Act of 2019, Pub. L. 116-54, 133 Stat. 1079 (2019) imposed an

obligation on the trustee to exercise reasonable due diligence in considering whether or not to file a

preference action, including utak[ing] into account a party's known or reasonably knowable affirmative

defenses . . ." before proceeding with a sait. § 547(b) (as amended 2019). In the past, trustees might file

preference actions based on a prima facie showing of liability without investigating defenses, impoiing

significant litigation costs on defendants with clear, valid defenses.

211In SJPC v. Bernard L. Madoff Inv. Sec. LLC, 631 B.R. 1, I? (Bankr. S.D.N.Y. 2021), the court

exercised discretion, perhaps as kind of proxy for an award of prevailing party attorney's fees, awarded the

prevailing trustee prejudgment interest on recovery of a fraudulent transfer writing:

Prejudgment interest is warranted in this instance. The Trustee is charged with

collecting fictitious profits from net winners so that net losers in BLMIS's Ponzi

scheme can be adequately compensated for their losses. He has spent approximately

ten years prosecuting this case and cannot be made whole without an award of

prejudgment interest. Moreover, he has spent time and energy having to defend

against legal arguments that have already been decided in these SIPA cases. All of

the Defendant's legal arguments in opposition to this summary judgment motion

were previously decided and law of the case.

Id.

212951 F.2d 1149 (9th Cir. 1991).

^Travelers Gas. & Sur. Co. v. Pac. Gas & Elec. Co, 549 U.S. 443 (2007).

214802 F.3d 1084 (9th Cir. 2015).
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In any action on a contract, where the contract specifically

provides that attorney's fees and costs, which are incurred to

enforce that contract, shall be awarded either to one of the

parties or to the prevailing party, then the party who is de-

termined to be the party prevailing on the contract, whether

he or she is the party specified in the contract or not, shall

be entitled to reasonable attorney's fees in addition to other

costs. . . . Reasonable attorney's fees shall be fixed by the

court, and shall be an element of the costs of suit.

California's embrace of reciprocity as an additional basis to depart from

the American Rule in contract litigation is a minority position, but it is a

long-standing one215 and it has influenced the law in a number of other states

including Delaware, Montana, Oregon, Utah, and Washington.216

In In re Fobian, a creditor successfully defeated the debtor's plan of reor-

gani^ation and then sought to recover the attorney's fees incurred in that

effort under the attorney's fee clause in its contract. The Ninth Circuit, how-

ever, held that because the issues in the litigation were solely bankruptcy

issues the proceeding was not a traditional "action on a contract" within the

meaning of section l7l7.217

In Travelers, an unsecured creditor incurred substantial post-bankmptcy

fees protecting its contract claim against the debtor in bankruptcy. Citing

Fobian, the Ninth Circuit denied the requested fees on the ground that IAat-

torney fees are not recoverable in bankruptcy for litigating issues peculiar to

federal bankruptcy law.'n218 The Supreme Court, however, rejected the no-

tion that anything in federal bankruptcy law limited the scope of fees recov-

erable under section 1717. If state law authorised recovery of attorney's fees,

Travelers' claim for attorney's fees was allowable in bankruptcy as part of its

215CALIFORNIA CIVIL CODE § 1717 was first enacted in 1968, but California case law was skeptical

of unilateral attorney fee clauses even prior to the enactment of the statute. See Ecco-Phoenix Elec. Corp.

v. Howard J. White, Inc., 1 Cal. 3d 266, 2?2 (1969).

216See MONT. CODE ANN. § 28-3-704; OR. REV. STAT. ANN. § 20.096; UTAH CODE ANN. § 78b-5-

826; WASH. REV. CODE. ANN. § 4.84.330; DEL. CODE ANN. Tit. 6, §§ 4344, 7613. Some states have

interpreted statutes similar to CAL. Civ. CODE § 1717 narrowly to limit reciprocal fee-shifting based on

the nature of the cause of action. See Florida Hurricane Prot. & Awning v. Pastina, 43 So.3d 893, 895 (Fla.

App. 4th Dist. 2010) (reciprocal fees not available to prevailing consumer in a breach of contract action

under FLA. STAT. § 57.105(7) because contract limited fee shifting to "collection action."). Nevada, appar-

ently focusing on the particular problem the American Rule poses for those who wish to prosecute small

claims, authorizes prevailing party fee shifting if less than $20,000 is at issue. NEV. REV. STAT.

18.010(2)(a). Alaska, of course, more generally adopts the English Rule. See supra note 14.

i7Fobian asserted that "the applicability of the bankruptcy laws to particular contracts is not a ques-

tion of the enforceability of a contract but rather involves a unique, separate area of federal law." Fobian,

951 F.2d at 1153 (quoting Collingwood Grain, Inc. v. Coast Trading Co. {In re Coast Trading Co.), 744

F.2d 686, 693 (9th Cir. 1984).

218Travelers Gas. & Sur. Co. v. Pac. Gas & Elec. Co,167 Fed. App'x. 593, 594 (2006).
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general unsecured claim, even if the fees were incurred solely in connection

with litigating bankruptcy issues. Accordingly, the Court expressly overruled

Fobian.219

Travelers put increased pressure on the California courts' interpretation

of the proper scope of section I? 17 and in particular the meaning of the

phrase uan action on the contract." In In re SJ^TL Corp..220 the court, ac-

knowledging the abrogation of Fobian by Travelers, found that a creditor

successfully overcoming an objection to its claim by a bankruptcy trustee was

entitled to assert the bankruptcy-related fees it incurred in establishing the

validity of its claim in the claim objection proceeding in accordance with its

contract and applicable California state law.221

California has liberally construe^ ""action on a contract" to authorizie an

award of reciprocal fees whenever the opposing party would have been enti-

tied to attorney fees under the contract had it prevailed.222 Nothing in Cali-

fornia law limited recovery of fees in an "action on a contract" to issues of

contract interpretation, California contract law, or other California state law,

and the California courts have repeatedly awarded reciprocal fees on the ba-

sis of a successful legal and factual defenses to contract claims whether those

defenses were legal or factual or based on federal or state law.223 So long as a

dispute '''involves1'1 a contract, or "arises out of, is based upon, or relates to an

219Travelers Gas. & Sur. Co. v. Pac. Gas & Elec. Co, 549 U.S. 443, 452 (2007). The Fobian rule was

not generally the law outside the Ninth Circuit. See In re United Merch. Mfrs., Inc., 674 F.2d 134, 137

(2d Cir. 1982) (finding that state law governed the enforceability of creditors prebankruptcy contractual

right to attorney's fees and allowing fees regardless of whether they were incurred in state court litigation

or in collecting the claim in bankruptcy court in Chapter XI proceedings under the 1898 Act); see also In

re Cont'l Vending Mach. Corp., 543 F.2d 986, 993 (2d Cir.1976) (recovery of costs claimed by creditor in

Chapter X proceeding cogni2;able as contractual right even though not within the 1898 Act's compensa'

tion provisions).

220Jn re SNTL Corp., 571 F.3d 826, 8^9 (9th Cir. 2009) (affirming bankruptcy appellate panel opinion

entered below and reported at 380 B.R. 204 (9th Cir. BAP 2007) and expressly adopting that opinioa-as

the Ninth Circuit's own).

221Jn re SNTL Corp, 571 F.3d at 840-46.

222Santisas v. Goodin, I? Cal. 4th 599, 611 (1998); In re Tobacco Cases I, 193 Cal. App. 4th 1591,

1601 (2011) (uan action is lon a contract' when a party seeks to enforce, or avoid enforcement of, the

provisions of the contract"); see Milman v. Shukhat, 22 Gal. App. 4th 538, 545-46 (1994); N. Assocs. v.

Bell, 184 Cal. App. 3d 860, 864 (1986); Turner v. Schultz;, 175 Gal. App. 4th 974, 908-09 (2009); Dell
Merk, Inc. v. Franzia, 132 Gal. App. 4th 443, 455 (2005).

223See, e.g., FDIC v. Dintino, 167 Cal. App. 4th 333, 357 (2008) (contract claim denied on basis of

California's one form of action rule); ABF Capital Corp. v. Grove Props. Co, 126 Cal. App. 4th 204,

209-211 (2005) (claim time-barred); RTC Mortg. Trust v. Shlens, 62 Cal. App. 4th 304, 327-28 (1998)
(defense barred by federal D'Oench, Duhme doctrine and 18 U.S.C. § 1823(e)); Weber v. Langholz, 39

Cal. App. 4th 1578, 1585-86 (1995) (action to rescind loan under federal Truth in Lending Act); Chinese

Yellow Pages Co. v. Chinese Overseas Mktg. Serv. Corp, 1?0 Cal. App. 4th 868, 881-85 (2008) (fees

incurred litigating federal bankruptcy issues recoverable under California state law); Circle Star Center

Assoc. v. Liberate Tech., 147 Cal.App.4th 1203, 1209 (2002) (same); see also In re Am. Suzuki Motor

Corp., 494 B.R. 466, 492-93 (Bankr. C.D. Cal. 2013) (awarding reciprocal fees based on federal bank-

ruptcy defense to rejection damages claim); Gens v. Wachovia Mortg. Corp., No. IO'CV-01073'LHK,
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agreement by seeking to define or interpret its terms or to determine or en-

force a party's rights or duties under the agreement," the dispute is an action

'on a contract" for purposes of section l7l7.224

In this legal landscape Penrod arose.

In 2005, Marlene Penrod purchased a 2005 Ford Taurus automobile, pur-

suant to a Retail Installment Sale Contract governed by California law. The

price of the Taurus was $25,600.225 Penrod made a small cash down payment

and at the same time traded in her 1999 Ford Explorer.226 Although she

owed over $13,000 secured by a lien on the Explorer, Penrod received a

credit of only $6,000 for the trade-in.2217 As a result, there was more than

$7,000 in "negative equity" with respect to the Explorer.228 The dealership

paid off the outstanding balance owed on the Explorer, credited Ms. Penrod

for its $6,000 trade-in value and added approximately $7,000 to the dealer'

financed indebtedness secured by the new Taurus.229 The Sales Contract

expressly obligated Penrod to pay AmeriCredit all principal (including the
$7,000 in negative equity), 20 percent interest and the lender's reasonable

collection costs, including attorney's fees.230

Eighteen months later Penrod filed for chapter 13 bankruptcy relief.231 In

order to collect the debt owed under the Sale Contract, AmeriCredit filed a

proof of claim with the bankruptcy court, attaching the Sale Contract as an

exhibit, and asserting a fully secured claim in the aggregate amount of

$25,675.31 as of the petition date. Ms. Penrod filed and thereafter amended a

chapter 13 plan providing she would retain her 2005 Taurus but pay Amer-

iCredit only $18,537.89 plus interest out of her future earnings - not the full

$25,675.31 asserted in AmeriCredit's proof of claim, and that AmeriCredit's

security interest in the Taurus would be limited to securing this portion of

its total claim.232 The plan provided that the difference, approximately

$7,000, be treated as an unsecured claim.233 Under the plan, the unsecured

2011 WL 3844083, at *1-2 (N.D. Cal. Aug. 30, 2011) (action asserting defenses to loan under federal

Truth in Lending Act and other federal consumer protection statutes dismissed).

224Douglas E. Barnhart, Inc. v. CMC Fabricators, Inc., 211 Cal.App.4th 230, 242 (2012); see a;so In re

Relativity Fashion, LLC, 565 B.R. 50, 57 (Bankr. S.D.N.Y. 2017).

225In re Penrod (Penrod J), 611 F.3d 1158, 1159 (9th Cir. 2010).

226Id. at 1159-60.

227Id. at 1160.
22SId.

2MId.

30The Sales Contract provided: "You [Penrod] may have to pay collection costs. You [Penrod] will

pay our reasonable costs to collect what you [Penrod] owe, including attorney fees, court costs, collection

agency fees, and fees paid for other reasonable collection efforts." In re Penrod (Penrod IT), 802 F.3d 1084,

1087 (9th Cir. 2015) (quoting contractual provision).

231Penrod I, 611 F. 3d at 1160.

232Jn re Penrod, 392 B.R. 835, 840 (9th Cir. BAP 2008).

233Penrod II, 802 F.3d at 1087.
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claim would be payable on a pro rata basis with other unsecured claims, if,

and only to the extent Ms. Penrod had available post-petition earnings after

satisfying all other priority and secured claims described in the plan.234 The

unpaid amount was discharged in 2012 when Penrod completed payments

under her plan.
This treatment of AmeriCredit''s contractual debt under the plan was

based on Ms. PenrocTs position that only the portion of AmeriCredit's claim

attributable to the price of Ms. PenrocTs 2005 Taurus constituted a purchase

money security interest within the meaning of the California Commercial

Code and the so-called hanging paragraph of Bankruptcy Code section

1325(a)*,235 and that the claim for $7,000 in refinanced negative equity asso-

ciated with her old Explorer was ^iot purchase money. The "hanging para'

graph" forbids bifurcation of a claim into secured and unsecured claims under

a chapter 13 plan with respect to a car loan only to the extent that that debt

is subject to a "purchase money security interest.

Four years of hotly contested appellate litigation in the bankruptcy appel-

late panel, Ninth Circuit and the Supreme Court ensued ultimately resulting

in a judgment of the Ninth Circuit vindicating PenrocTs legal position that
she was entitled under bankruptcy law to strip down the contractual lien in

her Ford Taurus to eliminate the refinanced negative equity associated with

her trade-in vehicle.236

PenrocTs appellate counsel then sought to recover almost $245,000 in fees

and costs incurred in the multiple appeals over the hanging paragraph assert-

ing that the unilateral fee-shifting provision in the Sale Contract in favor of

AmeriCredit was made reciprocal by California Civil Code section 1717 and
the fees incurred in litigating her legal defenses to AmeriCredit''s claimed lien

based on the California Commercial Code and the section 1325(a)*. The

Ninth Circuit agreed, finding ithat:

[T]he hanging-paragraph litigation was an "action on a con-

tract" in which Penrod prevailed. The only remaining ques-

tion is whether AmeriCredit would have been entitled to

recover attorney's fees had it prevailed, a necessary prerequi-

site for Penrod to recover her own fees. We think the an-

swer to that question is clear. The contract included—no

doubt for AmeriCredit's benefit—an attorney's fees provi-

234M at 1086.

23511 U.S.C. § 1325(a)* is referred to as the "hanging paragraph" because of Congress's inadvertent

failure to sequentially number the relevant paragraph of the 2005 BAPCPA amendment in the official

codification of section 1325.

236AmeriCredit's subsequent petitions for rehearing en banc and certiorari were denied and the judg'

ment became final. See 132 S. Ct. 108 (Oct. 3, 2011) (denying certiorari); 636 F.3d 1175 (9th Cir. 2011)

(denying rehearing en banc).
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sion quite broad in scope. The provision was not limited, for

example, to actions to determine whether the terms of the

contract had been breached. It instead stated that, in the

event of default, Penrod would be obligated to pay the rea-

sonable attorney's fees AmeriCredit incurred in attempting

lto collect what you owe." That provision encompasses

AmeriCredit's efforts in the hanging-paragraph litigation to
establish that it held a fully secured rather than a partially
secured claim. AmeriCredit wanted to prevail on that issue

to ensure that it would collect 100 [percent] of what it was

owed on the loan. AmeriCredit had no reason to litigate that

issue other than as part of an attempt to collect from Penrod

what she owed. ... As the "'party prevailing on the con-

tract," Penrod is entitled to recover reasonable attorney s

fees under ^ l7l7.237

Following Penrod II, courts applying California law have struggled to de-
fine the scope of the bankruptcy litigation that falls within the "action on a

contract" language of section 1717. In Bos v. Board of Trustees238 the Ninth

Circuit distinguished Penrod in a case involving the dischargeability of a
claim against a bankrupt employer that had failed to honor a $500,000 debt
to its employees' pension fund embodied in a promissory note. The plan fidu-

claries argued that the fund's undisputed claim on the promissory note debt

was nondischargeable as "defalcation" by the bankrupt employer under sec-

tion 523(a)(4).239 The bankruptcy court determined the debt could not be
discharged and the district court affirmed.

On appeal to the Ninth Circuit, however, the court reversed and found

the claim fell outside section 523(a)(4)'s exception to discharge, leaving the
pension fund with only a dischargeable unsecured claim against the insolvent

estate. The defaulting employer then sued to recover its attorney's fee relying

on the attorney's fee clause in the promissory note, section I? 17, and Penrod.

237Penrod II, 802 F.3d at 1089-90 (citation omitted). The Ninth Circuit did not address the asymme-

try between the parties' financial condition that made the debtor's "reciprocaF right against the creditor

much more valuable than the prevailing creditor's contractual right against her would have been. Had

AmeriCredit prevailed before the Supreme Court in preventing the $7000 strip down there was no con-

ceivable way it could have recovered hundreds of thousands of dollars in legal fees from Mariene Penrod,

and its claim to do so, had it been asserted would have been discharged under her chapter 13 plan as a

prepetition unsecured claim. Penrod, however, as prevailing party could expect to recover her appellate

attorney's fees in full from the solvent AmeriCredit. This is similar to the practical asymmetry that re-

suited from Florida's adoption of the English Rule in medical malpractice litigation. See supra notes 36-50,

and accompanying text.

238818 F.3d 486 (9th Cir. 2016).

"911 U.S.C. § 523(a)(4) (excepting from discharge debts "for fraud or defalcation while acting in a
fiduciary capacity").
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The Ninth Circuit, probably taken by surprise that the employer was not

content with merely prevailing and obtaining its discharge but now wanted

to collect hundreds of thousands of dollars in fees from its employees'1 already

underfunded pension plan, distinguished Penrod. It determined that nondis'

chargeability actions in bankruptcy were not "actions on a contract" because

neither the enforceability of the debt or its amount was at issue, only the

proper scope of the debtor's discharge.240

One can sympathise with the result in Bos. It seems a bit much to stick

the employees' pension fund not only with an uncollectible debt against the

defaulting bankrupt employer but also with a bill for the employer's legal fees.

But the attempt to distinguish Penrod and reconcile Bos with the cases liber-

ally construing section 1717 seeTns^orced. Discharge is a federal bankruptcy

defense to liability on a debt. In a traditional state law contract suit it would

be an affirmative defense to a suit on the promissory note.241 If the question

of the scope and applicability of the discharge were litigated in state court

and the noteholder prevailed on the basis that the discharge did not apply in
this case, surely its attorney's fees in doing so would be recoverable under the

attorney's fee clause as construed in light of the applicable California caselaw.

Penrod would seem to say that changing the venue from state court to bank-

ruptcy court and flipping the lender from state law plaintiff in a lawsuit to

bankruptcy defendant in an adversary proceeding shouldn't matter. If the

claimant would have been able to recover its fees litigating the issues in state

court had it prevailed, then the prevailing debtor in bankruptcy court should

be entitled to do so also as a matter of reciprocal right under section 1717.

There was no question in Penrod about the enforceability or validity of the

debt, only the scope of the bankruptcy right of bifurcation under section 506

and the hanging paragraph of section 1325(a)*. If s unclear how limiting the
claimant's collection rights via- the defense of bifurcation is categorically dif/

ferent from doing so via discharge.

Following Bos some courts have nevertheless focused on trying to cate-

gorically distinguish actions by "kind"'1 in order to define the proper scope of

the reciprocal right under Penrod. Nondischargeability actions are not uac-

tions on a contract"242 but claim objections probably are.243 Plan confirma"

240Bos, 818 F.3d at 490.

241The bankruptcy discharge of course is not merely a state court affirmative defense. It also operates

as a federal injunction enforceable by the bankruptcy court. See, e.g.. In re Meadows, 428 B.R. 894,904-06

(Bankr. N.D. Ga. 2010). This fact does not, however, detract from the point in the text that in California

state court contract litigation involving the issue, attorney's fees would be recoverable by the prevailing

party under § 1717.

242Bos, 818 F.3d at 490; In re Davison, 289 B.R. 716, 723-24 (B.A.P. 9th Cir. 2003); In re McClain,

No. l:14'ap-01058'VK (Bankr. C.D. Cal. Oct. 5, 2016). But see In re Baroff, 105 F.3d 439, 443 (9th Cir.

1997) (debtor recovered attorney's fees after prevailing in non'dischargeability action properly character-
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tion objections may be "actions on a contract,"244 but avoiding power

litigation probably isn't.245 Prevailing in a breach of contract claim permits

fee recovery;246 prevailing on a fraud claim arising out of a contract does

not.2417 Fees for foreclosure actions can be recovered;248 but not for prevailing

on a motion to lift the stay to foreclose.249 Litigating the debtor'tenant's

liability for a cure of default upon assumption of a real property lease will

give rise to a claim for reciprocal attorney's fees for the prevailing party, but

other bankruptcy litigation impacting the landlord's rights in the property

occupied by the tenant will not.250 Analytically, the resulting caselaw is a

mess, as this list, and the Ninth Circuit's feeble effort to reconcile Penrod and

Bos illustrates.

But interestingly, when one focuses on facts and equities rather than cate-

gories of proceedings and kinds of issues, not only can the cases be reconciled,

they seem to coherently advance the just resolution of the matter before the

court. Take the nondischargeability cases for example. Some nondis'

chargeability actions are brought on flimsy bases by bullies against debtors

(often unrepresented) who lack the resources to protect their legal right to a

discharge. Shifting fees in favor of a prevailing debtor in such a case seems

perfectly reasonable. Bos, however, is an entirely different kind of nondis-

chargeability case. The pension fund in Bos had a credible enough claim to

prevail on its nondischargeability claim at trial and on appeal and lost on a

technical interpretation of the scope of the defalcation exception at the Ninth

Circuit. Sticking the employee's pensi&n fund with a bill for the defaulting
employer's legal fees in that situation seems to add insult to injury.

Conversely, in Penrod, where the Ninth Circuit imposed reciprocal fee-

shifting, the equities of the matter sharply favored the prevailing individual
debtor Marlene Penrod. Penrod was a consumer, for whom $7000 in refi-

nanced debt on her trade-in vehicle was a significant obstacle to a successful

chapter 13 reorgani2;ation. She was opposed by virtually the entire automo-

ized as uon the contract" because court needed to determine enforceability of contract (a pre-petition

settlement agreement) to determine dischargeability).

WIn re Relativity Fashion, LLC, 565 B.R. 50, 65 (Bankr. S.D.N.Y. 2017).

244Jn re Penrod (Penrod JJ), 802 F.3d 1084, 1088 (9th Cir. 2015).
WIn re Mac-Go Corp., No. 14-4418!, 2015 WL 1372717 (Bankr. N.D. Cal. Mar. 20, 2015) (secured

lender could recover fees for contract based defense of preference and fraudulent transfer claims).

246Jn re SNTL Corp, 571 F.3d 826 (9th Cir. 2009).
247High Sierra Properties, Inc. v. Mitchell, No. B280201, 2019 WL 1324398 (Gal. Ct. App. Mar. 25,

2019). But see Santisas v. Goodin, 17 Gal. 4th 599, 608-09 (1998) (attorney's fee clause applied in actions

"arising out of the execution" of the parties' agreement and this phrasing is broad enough to support award

of attorney's fees to prevailing party alleging both contract and non-contract claims).

248See, e.g. In re Hoopai, 581 F.3d 1090, 1101-03 (9th Cir. 2009).

249Jn re Menco Pac, Inc., No. LA CV17-07830 JAK, 2019 WL 653086 (C.D. Gal. Feb. 15, 2019).

250In re Hawkeye Entertainment, LLC, 625 B.R 745, 761(Bankr. C.D. Gal. 2021) (awarding prevailing

debtor nearly $606,000 in attorney's fees in lease assumption litigation).
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bile finance industry251 which forced her to litigate through four successive

courts over four years (with Penrod prevailing at every level) to establish her

right to retain her car subject only to the purchase money portion of the

debt. She thereby set a precedent benefiting consumer debtors in chapter 13

proceedings binding throughout the western United States. It would be diffi-

cult to imagine a more sympathetic case for prevailing party fee'shifting.

All this suggests that on the question of whether or not the prevailing

party should recover bankruptcy-related attorney's fees, we could do better

trusting the intuitions and sense of the equities of the bankruptcy courts

hearing the matters litigated to final judgment before them rather than rely-

ing on some ex ante rule or rigid set of categories of proceedings or issues in

which, on average or in theory, fee-^hifting is appropriate.

VI. MOVING TO A DISCRETIONARY PREVAILING PARTY
REGIME FOR RECOVERY OF ATTORNEYS' FEES

A. A MODIFIED ENGLISH RULE FOR BANKRUPTCY CASES.

It's been a long-windup but it should be pretty clear where the pitch is

headed by now. The thesis of this Article is that bankruptcy courts should be

allowed to exercise a general discretionary authority to award prevailing

party attorney's fees in bankruptcy litigation. One can argue that the long

established equitable exceptions to the American Rule based on "common

fund" and "substantial benefit^ which are both rooted in ancient bankruptcy

practice administered in English Chancery courts and 19th century federal

courts sitting in equity and expanded from that source, provide an ample legal

foundation for this power. No express federal statute sets out the American

Rule as a general default principle—the American Rule is an artifact of pre-

Erie federal common law .252 Federal common law is not frozen forever in its

251AmeriCredit Financial Services, Inc. is the finance arm of the General Motors Company. Anya

curiae briefs supporting AmeriCredit were filed by the (i) American Bankers Association [Dkt. No. 5]

(filed June 27, 2011), (ii) Ally Financial Inc. et al. [Dkt. No. 6] (filed June 27, 2011), and (iii) the American
Financial Services Association. National Automobile Dealers Association and California Bankers Associa'

tion, 2011 WL 2559137 [Dkt. No. 4] (filed June 24, 2011) in support of AmeriCredit's petition for
certiorari in the underlying Penrod litigation. The Ally Financial amicus brief was joined by American

Suzuki Financial Services Co. LLC, Bank of America, N.A., Ford Motor Credit Co. LLC, JPMorgan

Chase Bank, N.A., Nissan Motor Acceptance Corp. and Wells Fargo Bank, N.A. See 2011 WL 2559139.

See AmeriCredit Financial Services, Inc. v. Penrod, Sup. Ct. No. 10-1443 (cert. petition filed May 25,

2011).
252At the same time it was recognizing equitable exceptions to the American Rule rooted in ancient

insolvency cases, the Supreme Court construed the 1853 Fee Bill, 10 Stat. 161 (subsequently repealed) as

codifying the American Rule. See Stewart v. Sonneborn, 98 U.S. 187, 197 (1879) (attorney's fees unavaila-

ble in malicious prosecution action); Flanders v. Tweed, 82 U.S. (15 Wall.) 450, 452-53 (1872) (fee award

unavailable in action to recover cotton illegally seized by United States); Oelrichs v. Spain, 82 U.S. (15

Wall.) 211, 230-31 (1872) (no fees in action to obtain damages based on security bond); The Baltimore, 75

U.S. (8 Wall.) 377, 392 (1869) (attorney's fees not recoverable in admiralty action); Teese v. Huntingdon,

64 U.S. (23 How.) 2, 8 (1859) (attorneys fee unavailable in suit for patent infringement). The United
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pre-193 7 state. Courts may evolve and adapt common law to better serve the

society it regulates. It is a small leap in light of the history and practice of

special treatment of attorney's fees in bankruptcy to find a discretionary fee-

shifting power in the bankruptcy court. There has been resistance at the

Supreme Court to evolving the American Rule notwithstanding its status as

federal common law.253 The fact that long-standing equitable exceptions to

the American Rule are grounded in a chain of bankruptcy precedents ex"

tending back centuries however provides a work-around: The Supreme

Court's recognition that the Bankruptcy Code in general incorporates estab-

lished pre-Code practices unless the text or context of the Code otherwise

requires. This necessary discretion might be found in the interstices of the

Bankruptcy Code by implication informed by pre-Code precedent and history

rather than as an organic evolution of federal common law. Others may insist

that an express amendment to the Bankruptcy Code or Federal Rule of Bank-

ruptcy Procedure 7054(b)254 providing discretion to award prevailing party
attorney's fees in bankruptcy litigation is necessary.

Assuming the authority exists or can be found, bankruptcy courts that

recognize their discretion to permit prevailing parties in litigation before

them to recover their attorney's fees will in particular circumstances find

equitable and practical considerations bearing on that decision. It is impossi-

ble to anticipate or to assign fixed weight in advance to all potentially rele-

vant factors that figure into the decision to award fees in a particular case.

Nevertheless, it is possible to lay out in broad terms factors that should com-

monly be relevant in considering fee-shifting in favor of a prevailing party in

States Code as currently in force designates a list of generally recoverable "costs," 28 U.S.C. §§ 1920,

1923, but makes no specific mention of attorney's fees among them.

253Alyeska Pipeline Serv. Co. v. Wilderness Soc'y, 421 U.S. 240, 270-71 (1975) (u[T]he [American

R]ule followed in our courts with respect to attorney's fees has survived. It is deeply rooted in our history

and in congressional policy; and it is not for us to invade the legislature's province by redistributing

litigation costs in the manner suggested by respondents and followed by the Court of Appeals.").

254FED. R. BANKR. P. 7054 currently provides:

(a) Judgments. Rule 54(a.)-(c) F.R.Civ.P. applies in adversary proceedings.

(b) Co5ts; Attorney's Fees.

(1) Costs Other Than Attorneys Fees. The court may allow costs to the pre'

vailing party except when a statute of the United States or these rules other-

wise provides. Costs against the United States, its officers and agencies shall be

imposed only to the extent permitted by law. Costs may be taxed by the clerk

on 14 days' notice; on motion served within seven days thereafter, the action of

the clerk may be reviewed by the court.

(2) Attorney's Fees.

(A) Rule 54(d)(2)(A)-(C) and (E) F.R.Civ.P. applies in adversary proceed-
ings except for the reference in Rule 54(d)(2)(C) to Rule 78.

(B) By local rule, the court may establish special procedures to resolve fee'

related issues without extensive evidentiary hearings.

2021) FEE-SHIFTING IN BANKRUPTCY 663

bankruptcy litigation:255

1. Whether the prevailing party or its adversary has a right to recover

fees in non-bankruptcy litigation over the same issues.256

2. Whether the Bankruptcy Code expressly provides for recovery of at-

torney's fees.257

3. The amount of the fees sought to be shifted and whether the litigation

is cost justified in light of the stakes.258

4. How close the case was on the merits as to the issues upon which the

prevailing party seeks fees. As the merits case for the prevailing party be-

comes stronger the case for fee-shifting does as well. The English Rule is

widely thought to encourage the prosecution of meritorious claims of all sizes

and the moral case for augmentirfg Ae recovery of the holder of a meritorious

claim by an award of attorney''s fees increases in proportion to the strength of

that claim.

5. Whether the circumstances of the case and the actions of the non-

prevailing party suggest its litigation position was a tactic by which it played
the part of bully, hold-out, or squeaky wheel, litigating to gain leverage to

extract concessions or advantages they are not entitled to or that others simi-

larly situated eschewed.259

6. Whether a systemic asymmetry exists between the parties allowing

one party to implicitly shift fees whether it prevails or not and regardless of

the court's fee award. Systemic asymmetries of this nature abound in bank-

ruptcy.260 As noted in the preference discussion,261 win or lose, litigants rep-

resented by estate professionals can effectively shift fees to the extent the

255Fee'shifting borne by the bankruptcy estate as part of the equitable allocation of the costs of litiga'

tion may have materially different effects than contractual fee'shifting under Travelers, supra notes

213-219, and its progeny. Fee'shifting under those authorities only enhances the prevailing creditor's pre'

bankruptcy claim against the estate wherfas an award of costs against the estate as part of the resolution

of post'petition litigation creates an administrative liability entitled to priority that must be paid in full in

cash on the effective date of any plan of reorganisation. 11 U.S.C. §§ 50?(a)(2), 1129(a)(9)(A).
25 Non'bankruptcy entitlements generally form a baseline for litigants' rights in bankruptcy. Travelers

Gas. & Sur. Co. v. Pac. Gas & Elec. Co, 549 U.S. 443 (2007); Butner v. United States, 440 U.S. 48(1979).

25711 U.S.C. §§ 105(a) (orders in aid of jurisdiction), 110(i) (recovery of debtor's counsel fees from

paid petition preparers), 303(i) (damages from dismissed involuntary petition), 362(k) (damages from viola-

tion of automatic stay, 524 (discharge injunction). But see Taggart v. Lorenzen, 139 S.Ct. 1'795 (2019)

(imposing civil contempt standard of uno objectively reasonable basis for concluding that the creditor's

conduct might be lawful" on discharge violation sanctions). See also FED. R. BANKR. P. 9011. Bankruptcy

courts also commonly invoke their "inherent powers" to award compensatory sanctions for litigant or

professional misconduct in the form of granting or denying compensation for attorney fees; see, e.g. In re

Dyer, 322 F.3d 1178,1187 (9th Cir. 2003).
258cy. ALASKA R. civ. p. 82(b)(3).

259See supra notes 186-203 and accompanying text (discussing Midland Funding).

260See supra notes 92-104 and accompanying text (bullet points noting various fee shifting opportuni-

ties in bankruptcy).

261See supra notes 204-210 and accompanying text (trustees' incentives to bring preference actions at

estate expense).
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estate is administratively solvent. When such parties prevail, the case for

further fee-shifting weakens. On the other hand, if the losing party can effec'

tively fee-shift regardless of its loss the case for allowing the prevailing party

to also force the estate to pay its reasonable legal fees strengthens. An asym-

metry also exists in reciprocal fee shifting if one of the parties is execution

proof or if the claim for recovery of the attorney's fees is treated as a dis"

chargeable general unsecured claim against an insolvent bankruptcy estate.262

7. Whether the prevailing party's success in litigation will economically

benefit others similarly situated or creditors generally or other constituents

interested in the bankruptcy case either by maximizing the value of the estate

or altering the distribution of value in a manner that benefits creditors gener-

ally or other constituents similarly situated to the prevailing party, especially

to the extent such situations fit comfortably within the traditional common

fund and substantial benefit exceptions to the American Rule.263

8. Whether the public interest in equitable and efficient administration of

bankruptcy cases generally will be advanced or undermined by an award of

fees in these circumstances.264

9. The extent to which a given fee award may be so onerous to the non-

prevailing party that it would unreasonably deter similarly situated litigants

from the voluntary use of the bankruptcy courts.265 The threat of a fee award

against an objecting party in the context of a confirmation hearing is particu-

larly problematic on this basis. A confirmation objector will generally face an

array of well-represented and well-functed parties who have closed ranks be-

hind the plan. The expenses of the confirmation hearing are likely to be

grossly disproportionate to the claim of an isolated objecting party. Moreo-

ver, the ''''confirmation express" dynamic may mean that even an objector with

a good objection faces long-odds of prevailing at confirmation. In that context,

the threat of an award of prevailing party fees may well be a bullying tactic

employed by the plan proponents against the objector.

10. Vexatious and unreasonable conduct by either (or both) of the liti-

gants in the course of the proceedings conducted before the bankruptcy.266

262 See supra notes 36-50 and accompanying text (discussing Florida malpractice experiment with the

English Rule) & supra note 237 (discussing Ms. Penrod's inability to satisfy any claim for attorney's fees

had AmeriCredit prevailed). Interestingly, Delaware prohibits fee-shifting provisions in corporate charters

or bylaws. Del. Gen. Corp. L. § 109(b). Shareholders' litigation against their own corporation may be one

area where prevailing party fee'shifting would operate systematically in favor of the corporation to deter

shareholder suits.

26311 U.S.C. § 503(b)(3), (4) (administrative expense claims in of parties and their attorneys "substan'

tial contribution" to the case); see supra notes 113'148 and accompanying text (discussing common fund

and substantial benefit equitable exceptions to the American Rule).

264See supra notes 186-203 and accompanying text (discussing Midland Funding).

265C/. ALASKA R. Civ. P. 82(b)(3)(I).

266C/. ALASKA R. Civ. P. 82(b)(3)(G). See supra notes 151-165 and accompanying text (discussing

Ba\er &f Botts).
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11. The extent to which the fees incurred by the prevailing party suggest

that they had been influenced by considerations apart from the case at bar

because of its status as a repeat player in bankruptcy. Parties that bring litiga-

tion that would not otherwise be brought to set a precedent or build a repu-

tation should bear the cost of doing so even when they prevail. Parties facing

such a litigant may have a particularly strong equitable case for fee shifting if

they defeat the repeat player.267

12. The extent to which the party seeking recovery of fees practically

prevailed in the litigation by comparing the result relative to the parties'

contending litigation positions. Courts administering the English Rule often

struggle with determining what it means to "prevail" when the litigated re-

suit lies somewhere between the contending positions of the parties. The

closer the litigated result is to the litigation position of the prevailing party
the stronger the case for fee-shifting.

13. Whether the prevailing party is a natural person, a minor private

party, a major party, the bankruptcy estate, or a governmental entity. In gen-

eral the odds are stacked against natural persons and minor private parties in

bankruptcy litigation. When they prevail the moral case for making them

whole by an award of attorney's fees is stronger than for major parties, bank-

ruptcy estates, and governments that have lots of fee-shifting and loss spread'

ing capacity, win or lose.

14. Whether the non-prevailing party is a natural person, a minor private

party, a major party, the bankruptcy estate, or a governmental entity. For the

same reasons noted immediately above, an award of attorney's fees stings less,

and is less likely to deny anyone.access to the court, when it is made against a

major party, the bankruptcy estate, or government.

15. An assessment of whom among the various constituencies in the

bankruptcy will practically bear the economic incidence of fees initially borne

by the estate.

B. A LOOK AT FEE-SHIFTING IN BANKRUPTCY IN ENGLAND.

The United States primary global competitor for large insolvency reorga-

motions is the United Kingdom268 and so it behooves us to look at how the

question of attorney fee shifting is handled in the sophisticated financial rear-

ganization practice taking place in London under the United Kingdom's Insol-

vency Act. The United Kingdom, of course, generally applies the English

Rule on prevailing party attorney's fees. But against this background, the

practice of awarding attorney's fees as costs has developed in interesting and

26' 'See supra notes 212-239 and accompanying text (discussing Penrod).

268Anthony Casey & Joshua Macey, Bankruptcy Shopping: Domestic Venue Races and Global Forum

Wars, 37 EMORY BANKR. DEV. J. 463, 468 (2021).
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nuanced ways in the United Kingdom. The current practice in UK cases

involving "schemes of arrangement" is summarised in a leading treatise:

Important issues arise in relation to costs where a creditor

does choose to mount a challenge. In Re Stronghold Insur-

ance Company Limited Hildyard J stated that he would
wish to make clear:

... my understanding (and certainly my usual practice) that,

unless the objections are wholly improper or irrelevant, obvi-

ously collaterally motivated, or sprung on the scheme corn-

pany without offering a proper opportunity for their

discussion, there is very little likelihood of any adverse order

for costs . . .; and indeed there will usually be a real prospect

of the relevant creditor recovering its reasonable costs of

helpful and focused representation, fairly outlined in good

time before the convening hearing to enable their proper

consideration, on the class issues raised. [[2019] EWHC

2909 (Ch) at [145]]

This approach was endorsed by Snowden J as applicable in
the context of a sanction hearing in Ophir Energy Pl, In the

matter of Ophir Energy Pic [[2019] EWHC 1278 (Ch) at
[39]] and by Norris J in Inmarsat [pic [2020] EWHC 776
(Ch)j. However, in Inmarsat Norris J underlined that this
should not be seen as an encouragement to objection. The

position remained as stated by Warren J in Re Peninsular
Orient:

I decline to elevate to some great principle of public policy

the idea that, save in exceptional cases, objectors must, in

order to ensure proper scrutiny of the scheme, always be

immune from the normal costs rules provided that their ob"

jections are genuine and not frivolous. It seems to me that, as

in any other litigation, the courts are perfectly capable of

deciding on a case by case basis, what the justice of the case

demands in relation to costs. [Re Peninsular and Orient

[2006] EWHC 3279 (Ch) at [47]].

A further question arises as to whether the company can be

required to pay the objecting creditors' costs. In Inmarsat

Norris J declined to make any order as to costs. What mat-

tered was not the identity of the objector but the nature and

2021) FEE/SHIFTING IN BANKRUPTCY 667

substance of the objection: in Inmarsat 'very thin grueF.

Thus, this was not a case in which the company ought to

meet the objectors' costs. But, at the same time, it was also

not a case in which an adverse costs order ought to be made,

as the company could have responded earlier to concerns by

market announcements.

Overall, the lesson of the cases for the company appears to

be to concentrate on consultation and disclosure in advance

of commencing the scheme process. The more the court can

be persuaded that creditors were consulted and received ade-

quate information, the less fikely it is that the court will or-

der the company to pay an objecting creditors' costs and

there may even be a prospect of an adverse costs order

against the objecting creditor. Merely pleading urgency

without evidence is unlikely to persuade the court: the En-

glish courts are increasingly showing a skepticism of claims

for urgency which are not made out in the evidence. And,as

we shall see below, there is a growing focus on whether con-

sultation was 'even' or whether some creditors were privi-

leged over others in consultation and disclosure.269

We see in the most recent UK insolvency cases under Part 26A of the

Companies Act of 2006 the continuing push-pull among (i) the desire to so'

cialize the costs of the reorganisation effort that benefit third parties (ii) the
concern about unduly discouraging participation by all affected constituents

in that effort and (iii) the problems posed by hold-outs, bullies and excessive
litigiousness. In this respect the recent opinion of Mr. Justice Snowden in the

M.atter of Virgin Active Holdings Ltd270 is most instructive. Snowden had

previously suggested that "creditors who attend a convening hearing' — tfie

first hearing in a scheme or Part 26A restructuring plan at which the court

confirms the company's choice of classes — "can expect to receive their rea-

sonable costs irrespective of the outcome." But in Virgin Active he character-

i^es these remarks as dicta that ""overstated the approach of the court." He

then goes on:

269RODRIGO OLIVARES-CAMINAL, JOHN DOUGLAS, RANDALL GUYNN, ALAN KORNBERG, SARAH

PATERSON & DALVINDER SlNGH, DEBT RESTRUCTURING §§ 3.03-3.04 (forthcoming 3d ed. 2021).

Schemes of arrangement are the UK analog to our chapter 11. UK insolvency law also now provides for an

informal composition procedure (a "company voluntary arrangement" or UCVA"). Some recent UK author-

ity suggests court proceedings in relation to a CVA are generally governed by the English Rule rather

than the more nuanced approach discussed in the text applicable to schemes of arrangement. Id. at §§ 3.01'

3.02.

2702021 EWHC 911 (Ch) (Apr. 16, 2021).
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Instead, on the basis of the authorities to which I have re"

ferred, it seems to me that the following principles can be

stated in relation to scheme cases under Part 26,

i) In all cases the issue of costs is in the discretion of the

court.

ii) The general rule in relation to costs under CPR 44.2

will ordinarily have no application to an application under

Part 8 seeking an order convening scheme meetings or sanc-

tioning a scheme, because the company seeks the approval

of the court, not a remedy or relief against another party.

iii) That is not necessarily the case (and hence the general

rule under the CPR may apply) in respect of individual ap-
plications made within scheme proceedings.

iv) In determining the appropriate order to make in rela-

tion to costs in scheme proceedings, relevant considerations

may include,

a) that members or creditors should not be deterred from

raising genuine issues relating to a scheme in a timely and

appropriate manner by concerns over exposure to adverse

costs orders;

b) that ordering the company to pay the reasonable costs

of members or creditors who appear may enable matters

of proper concern to be fully ventilated before the court,

thereby assisting the court in its scrutiny of the proposals;
and

c) that the court should not encourage members or credi-

tors to object in the belief that the costs of objecting will

be defrayed by someone else.

v) The court does not generally make adverse costs orders

against objecting members or creditors when their obj'ec-

tions (though unsuccessful) are not frivolous and have been

of assistance to the court in its scrutiny of the scheme. But

the court may make such an adverse costs order if the cir-

cumstances justify that order.

vi) There is no principle or presumption that the court

will order the scheme company to pay the costs of an op"

posing member or creditor whose objections to a scheme

have been unsuccessful. It may do so if the objections have

not been frivolous and have assisted the court; or it may

2021) FEE-SHIFTING IN BANKRUPTCY

make no order as to costs. The decision in each case will

depend on all the circumstances.271

669

As corporation reorganization practice in the United States and the

United Kingdom continue to converge in the face of evolving realities in

global finance272 we thus see an interesting tendency of the UK authorities

to allow for discretionary fee'shifting in a manner closely parallel to that sug'

rested here. Notwithstanding the historic divergence between the US and

UK in allocating the burden of attorney's fees generally, in insolvency cases

both systems have, quite sensibly groped toward a modified English Rule
allowing for discretionary fee shifting sensitive to the realities of insolvency

practice. It is time to join Justice Snowden in frankly acknowledging that

neither the American Rule nor the English Rule in their pure forms has any

application in this realm, and that the focus should be on properly guiding the
court's exercise of its discretion to advance the goals of the reorganizsation

process while ensuring both a fair allocation of costs and encouraging full but

not abusive participation in the process by all affected constituents.

VII. CONCLUSION

Abandoning the American Rule and authoriziing a discretionary version

of the English Rule as the default rule in bankruptcy for recovery of attor-

ney's fees is no radical step. Empirical work is limited, but in general supports

the conclusion that shifts between the American Rule and various versions of

the English Rule will have only a modest impact. In bankruptcy cases, there

is already now, and always has been, an enormous amount of explicit and

implicit fee shifting occurring.rThe bankruptcy courts have a well-developed

set of procedures for regulating and allowing reasonable attorney's fees. Their

control over fee allowances is an important constraint on those employing

bullying and hold-out tactics calculated to confer leverage in bankruptcy ne-

gotiations by pressing weak claims and imposing costs on adversaries. And

the bankruptcy courts in adjudicating the matters before them are well-posi-

tioned to exercise a sound discretion in the award of attorney's fees calcu-

lated to control such behavior when the claims and objections being pressed

are meritless. We can identify a series of factors that will cabin the exercise of

the court's discretion in an appropriate way designed to advance sound ad-

ministration of bankruptcy cases and equitable considerations that have long

been recognised. All the examples of fee'shifting regimes that we observe

271Id. at 1 29.

272SARAH PATERSON. CORPORATE REORGANIZATION LAW & FORCES OF CHANGE (2021).
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suggest courts will exercise discretion under a modified English Rule cau-

tiously. The damage being done by the American Rule, though real, may be at

the margins only. Moving to a discretionary rule authorizing recovery of at-

torne/s fees by a prevailing party in the bankruptcy court may be a modest

improvement in the bankruptcy process, but it is low-hanging fruit we should

promptly gather in.
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STATUTORY INTERPRETATION IN 
BANKRUPTCY CASES1 

The Supreme Court of the United States often goes out of its way to 
avoid deciding constitutional issues. Therefore, before addressing a 
constitutional issue, the Court will look for a jurisdictional or statutory 
basis to resolve the case before it.2 A good example is the Court’s decision 
in United States v. Security Industrial Bank,3 which held that the 
avoiding powers of the Bankruptcy Code do not apply retroactively rather 
than addressing whether the retroactive application of the statute would 
offend the Fifth Amendment of the Constitution.4 

In order to give the appearance that it decides cases according to a 
rational rule of law, the Court often articulates rules of statutory 
construction or legal maxims that inform its decisions. Although these 
rules and maxims simply might be a veneer for the bald political forces 
that many suspect underlie case outcomes, they must be briefed and 
argued as part of the formalism of the Court. Admittedly, there are some 
Justices who are textualists5 whose vote might be tied inextricably to 
these rules and maxims, unless an issue of great policy would be 
contravened by blindly adhering to them. A brief examination of the rules 
of statutory construction and legal maxims helps to understand the 
complexity woven into the Court’s rhetorical bases for making legal 
decisions. 

                                                                          
1 This paper is a modified version of a portion of Chapter 1 of Kenneth N. Klee & Whitman 

L. Holt’s book, BANKRUPTCY AND THE SUPREME COURT: 1801-2014 (West Academic 2015), which 
is used here with the prior written consent of the publisher and the authors. The panelists 
encourage readers interested in more complete analysis of the issues and opinions discussed in 
this paper to purchase the complete book. 

2 In some instances, however, the plain language of a statute or the importance of the 
issue presented allows the Court little choice but to address a Constitutional question. See, e.g., 
Stern v. Marshall, 564 U.S. 462, 478 (2011) (declining to utilize the canon of constitutional 
avoidance to eliminate need to consider the constitutionality of 28 U.S.C. § 157(b)(2)(C) under 
Article III); Milavetz, Gallop & Milavetz P.A. v. United States, 559 U.S. 229, 239 (2010) 
(concluding that the plain text of 11 U.S.C. § 101(12A) did not allow the Court to use the canon of 
constitutional avoidance to sidestep the need to examine the validity of certain Bankruptcy Code 
provisions under the First Amendment). 

3 459 U.S. 70 (1982). 
4 See id. at 82 (holding that Bankruptcy Code § 522(f)(2) does not apply retroactively, 

thereby avoiding a difficult constitutional question). 
5 Justices Alito, Gorsuch, Roberts, and Thomas are textualists whose first approach to 

resolving a dispute over the Bankruptcy Code is to begin with the plain language of the statute. 
Based on her opinions in the Hall, Baker Botts, and Merit Management cases, Justice Sotomayor 
appears to have textualist tendencies, at least in bankruptcy cases. Other Justices, such as Justice 
Breyer, are purposivists who will look to the purpose the statute addresses as a point of first inquiry. 
Still other Justices, such as now-retired Justice Stevens, might take a mixed approach, first 
addressing what is fair as a matter of policy or equity. 
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 2 

STATUTORY CONSTRUCTION 
“The bankruptcy law has now been so thoroughly construed that 
there is not much doubt about any of its provisions. . . .”6 

Numerous articles and books discuss statutory construction, and 
some analyze the Supreme Court’s use of statutory construction to decide 
cases.7 A few do so specifically with respect to the Court’s use of statutory 
construction in bankruptcy cases.8 Although this paper does not have the 
depth or breadth of analysis contained in articles and books dedicated 
solely to this topic, it might provide the reader with interesting insights 
about the Supreme Court’s use of statutory construction in bankruptcy 
decisions.  

The analysis begins by identifying and then examining the Court’s 
use of maxims of statutory construction in bankruptcy cases. An 
illustration of their uses with specific examples, noting the use of 
conflicting maxims, and concluding with a discussion whether the Court 
uses the maxims as a basis for decision or to rationalize a decision ex post, 
follows. 

During the twentieth century, the Court used several maxims of 
statutory construction in bankruptcy decisions generally reflective of the 
guiding principle that the Court is to interpret statutes, not make them.9 
Although many of the maxims are generalizable to other areas of the law, 
the use of such maxims may have particular relevance in the bankruptcy 
arena given Justice Scalia’s observation about how “[t]he Bankruptcy 
Code standardizes an expansive (and sometimes unruly) area of law, and 

                                                                          
6 See H.R. REP. NO. 1182, 63d Cong., 2d Sess. 1 (1914), reprinted in 52 CONG. REC. 435. 
7 See, e.g., Antonin Scalia, Common-Law Courts in a Civil-Law System: The Role of United 

States Federal Courts in Interpreting the Constitution and Laws, in A MATTER OF INTERPRETATION 3 
(Amy Gutmann ed., 1997); Michael H. Koby, The Supreme Court’s Declining Reliance on Legislative 
History: The Impact of Justice Scalia’s Critique, 36 HARV. J. LEGIS. 368–95 (1999). See generally 
H.L.A. Hart, The Concept of Law 121–44 (Oxford: Clarendon Press, 1961) (arguing for “open texture” 
position on judicial interpretation between formalism and rule-skepticism). 

8 See, e.g., Daniel J. Bussel, Textualism’s Failures: A Study of Overruled Bankruptcy Decisions, 
53 VAND. L. REV. 887 (2000) (discussing legislatively overruled Supreme Court and lower court 
decisions); Karen M. Gebbia-Pinetti, Interpreting the Bankruptcy Code: An Empirical Study of the 
Supreme Court’s Bankruptcy Decisions, 3 CHAPMAN L. REV. 173 (2000) (discussing the interpretive 
conflict and the Bankruptcy Code while reviewing bankruptcy cases from the Court’s 1981 through 
1998 terms). 

9 See N.Y. County Nat’l Bank v. Massey, 192 U.S. 138, 146 (1904) (“We are to interpret 
statutes, not to make them.”). See generally ABNER J. MIKVA & ERIC LANE, AN INTRODUCTION TO 
STATUTORY INTERPRETATION AND THE LEGISLATIVE PROCESS 24–27 (Aspen Law & Business 
1997) (explaining and criticizing the use of canons because “canons are not a coherent, shared 
body of law from which correct answers can be drawn, and . . . viewed individually, many canons 
are wrong”); Karl N. Llewellyn, Remarks on the Theory of Appellate Decision and the Rules or 
Canons About How Statutes Are To Be Construed, 3 VAND. L. REV. 395–406 (1950) (describing 28 
pairs of canons of statutory construction and their opposites and how the current temper of the 
Court and needs to be addressed affects their use). 
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it is [the Court’s] obligation to interpret the Code clearly and predictably 
using well established principles of statutory construction.”10 

Among the more important and frequently used maxims of statutory 
construction are the following: 

1. When the language of the statute is unambiguous, courts 
must interpret the language in accordance with its plain 
meaning11 without regard to legislative history,12 except in 
the rare case in which the literal application of the “statute 
will produce a result demonstrably at odds with the 
intentions of its drafters.”13 

                                                                          
10 RadLAX Gateway Hotel, LLC v. Amalgamated Bank, 566 U.S. 639, 649 (2012) (emphasis 

added). 
11 See, e.g., Patterson v. Shumate, 504 U.S. 753, 760 (1992) (party seeking to defeat plain 

meaning of the Bankruptcy Code bears an “exceptionally heavy burden” (internal quotation 
marks omitted)); Conn. Nat’l Bank v. Germain, 503 U.S. 249, 254 (1992) (“When the words of a 
statute are unambiguous, then . . . ‘judicial inquiry is complete.’ ” (citation omitted)); Gleason v. 
Thaw, 236 U.S. 558, 560 (1915) (“[T]he Bankrupt Law is a prosy thing intended for ready 
application to the everyday affairs of practical business, and when construing its terms we are 
constrained by their usual acceptation in that field of endeavor.”); Citizens Banking Co. v. 
Ravenna Nat’l Bank, 234 U.S. 360, 368 (1914) (“The advantages and disadvantages have been 
balanced by Congress, and its will has been expressed in terms which are plain and therefore 
controlling.”); Crawford v. Burke, 195 U.S. 176, 189 (1904) (“The language of this section is so 
clear as to require no construction.”); New Lamp Chimney Co. v. Ansonia Brass & Copper Co., 91 
U.S. (1 Otto) 656, 662 (1876) (“Statutes must be interpreted according to the intent and meaning 
of the legislature; and that intention must, if practicable, be collected from the words of the act 
itself[.]”); Sloan v. Lewis, 89 U.S. (22 Wall.) 150, 155 (1875) (“If the intention of Congress is 
manifest from what [appears in the text of the bankruptcy statute itself] we need not go 
further.”); United States v. Fisher, 6 U.S. (2 Cranch) 358, 386 (1805) (“Where the intent is plain, 
nothing is left to construction.”). 

12 See, e.g., Barnhill v. Johnson, 503 U.S. 393, 401 (1992) (“[W]e note that appeals to 
statutory history are well taken only to resolve ‘statutory ambiguity.’ ” (citation omitted)); Toibb 
v. Radloff, 501 U.S. 157, 162 (1991) (“[T]his Court has repeated with some frequency: ‘Where, as 
here, the resolution of a question of federal law turns on a statute and the intention of Congress, 
we look first to the statutory language and then to the legislative history if the statutory 
language is unclear.’ ”); United States v. Ron Pair Enters., Inc., 489 U.S. 235, 240–41 (1989) 
(“[A]s long as the statutory scheme is coherent and consistent, there is generally no need for a 
court to inquire beyond the plain language of the statute. The task of resolving the dispute over 
the meaning of [the statute] begins where all such inquiries must begin: with the language of the 
statute itself.”) (“Ron Pair”); Kuehner v. Irving Trust Co., 299 U.S. 445, 449 (1937) (“The 
legislative history of this provision . . . cannot affect its interpretation, since the language of the 
act as adopted is clear.”). 

13 See Ron Pair, 489 U.S. at 242 (quoting Griffin v. Oceanic Contractors, Inc., 458 U.S. 564, 
571 (1982)); United States v. Am. Trucking Ass’ns, 310 U.S. 534, 543 (1940) (“There is, of course, 
no more persuasive evidence of the purpose of a statute than the words by which the legislature 
undertook to give expression to its wishes. Often these words are sufficient in and of themselves 
to determine the purpose of the legislation. In such cases we have followed their plain meaning. 
When that meaning has led to absurd or futile results, however, this Court has looked beyond 
the words to the purpose of the act. Frequently, however, even when the plain meaning did not 
produce absurd results but merely an unreasonable one ‘plainly at variance with the policy of the 
legislation as a whole’ this Court has followed that purpose, rather than the literal words.” 
(citation omitted; quoted with approval in Perry v. Commerce Loan Co., 383 U.S. 392, 400 
(1966))); United States v. Fisher, 6 U.S. (2 Cranch) 358, 386 (1805) (explaining “that where great 
inconvenience will result from a particular construction, that construction is to be avoided, 
unless the meaning of the legislature be plain; in which case it must be obeyed”). Cf. Sturges v. 
Crowninshield, 17 U.S. (4 Wheat.) 122, 202–03 (1819) (adopting a rule of contract construction 
that overrides plain meaning to avoid “absurdity and injustice”). 
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2. When the language of the statute is clear, the Court must 
enforce it in accordance with its terms notwithstanding prior 
practice.14 

3. Even when the language of the statute is clear, courts must 
consider the legislative history and issues of policy and 
previous practice to determine congressional intent.15 

4. The Court must not erode a past bankruptcy practice absent 
a clear indication in the legislative history that Congress 
intended such a departure.16 

                                                                          
14 See, e.g., Hartford Underwriters Ins. Co. v. Union Planters Bank, N.A., 530 U.S. 1, 10 

(2000) (“[W]hile pre-Code practice ‘informs our understanding of the language of the Code,’ it 
cannot overcome that language. It is a tool of construction, not an extratextual supplement.” 
(citation omitted)); BFP v. Resolution Trust Corp., 511 U.S. 531, 546 (1994) (“Where the 
‘meaning of the Bankruptcy Code’s text is itself clear,’ . . . its operation is unimpeded by contrary 
state law or prior practice.”); Pa. Dep’t of Pub. Welfare v. Davenport, 495 U.S. 552, 563 (1990); 
Ron Pair, 489 U.S. at 245–46. 

15 See, e.g., Ransom v. FIA Card Servs., N.A., 562 U.S. 61, 69–72 (2011) (looking to 
statutory context and purpose to buttress textual interpretation); Kelly v. Robinson, 479 U.S. 36, 
43 (1986) (“[T]he text is only the starting point. . . . In expounding a statute, we must not be 
guided by a single sentence or member of a sentence, but look to the provisions of the whole law, 
and to its object and policy.” (internal quotation marks and citations omitted)); Bank of Marin v. 
England, 385 U.S. 99, 103 (1966) (“[We] do not read these statutory words with the ease of a 
computer. There is an overriding consideration that equitable principles govern the exercise of 
bankruptcy jurisdiction.”); Wright v. Union Cent. Life Ins. Co., 311 U.S. 273, 279 (1940) (“And so 
long as that right is protected the creditor certainly is in no position to insist that doubts or 
ambiguities in the Act be resolved in its favor and against the debtor. Rather, the Act must be 
liberally construed to give the debtor the full measure of the relief afforded by Congress, lest its 
benefits be frittered away by narrow formalistic interpretations which disregard the spirit and 
the letter of the Act.” (internal citations omitted)); Wright v. Vinton Branch of Mountain Trust 
Bank, 300 U.S. 440, 459 (1937) (“The new Act does not in terms provide for ‘The right to protect 
its [the mortgagee’s] interest in the property by bidding at such sale whenever held.’ But the 
committee reports and the explanations given in Congress make it plain that the mortgagee was 
intended to have this right. We accept this view of the statute.” (footnote omitted; parenthetical 
in original)); City of Lincoln v. Ricketts, 297 U.S. 373, 376 (1936) (“In construing the words of an 
act of Congress, we seek the legislative intent. We give to the words their natural significance 
unless that leads to an unreasonable result plainly at variance with the evident purpose of the 
legislation.” (citations omitted)); United States v. Am. Trucking Ass’ns, 310 U.S. 534, 543–44 
(1940) (“When aid to construction of the meaning of words, as used in the statute, is available, 
there certainly can be no ‘rule of law’ which forbids its use, however clear the words may appear 
on ‘superficial examination.’ ” (footnotes omitted)); Williams v. U.S. Fid. & Guar. Co., 236 U.S. 
549, 555 (1915) (“And nothing is better settled than that statutes should be sensibly construed, 
with a view to effectuating the legislative intent.” (citations omitted)). Cf. Corn Exch. Nat’l Bank 
& Trust Co. v. Klauder, 318 U.S. 434, 438 (1943) (“[W]e find nothing in Congressional policy 
which warrants taking this case out of the letter of the Act.”); United States v. Emory, 314 U.S. 
423, 430 (1941) (“We are aware of no canon of statutory construction compelling us to hold that 
the word ‘first’ in a 150 year old statute means ‘second’ or ‘third’, unless Congress later has said 
so or implied it unmistakably.”). 

16 See, e.g., Lamar, Archer & Cofrin, LLP v. Appling, 584 U.S. ___, 138 S.Ct. 1752, 1762 
(2018) (discussing how Congress “presumptively was aware of the longstanding judicial 
interpretation of [a] phrase” under the 1898 Bankruptcy Act “and intended for it to retain its 
established meaning” for purposes of the 1978 Bankruptcy Code); Cohen v. de la Cruz, 523 U.S. 
213, 221 (1998) (“We . . . will not read the Bankruptcy Code to erode past bankruptcy practice 
absent a clear indication that Congress intended such a departure.” (internal quotation marks 
and citation omitted)); Dewsnup v. Timm, 502 U.S. 410, 419 (1992) (“[T]his Court has been 
reluctant to accept arguments that would interpret the Code, however vague the particular 
language under consideration might be, to effect a major change in pre-Code practice that is not 
the subject of at least some discussion in the legislative history.”); Midlantic Nat’l Bank v. New 
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5. When Congress uses different language in a successor 
statute, the Court presumes that Congress has changed its 
intent.17 

6. A later statute that does not apply retroactively cannot be 
invoked to influence construction of an earlier statute.18 

7. Under the rule of stare decisis, once the Supreme Court has 
decided an issue of statutory construction, the decision is 
final and binding in future cases, even if the plain meaning 
of the text is to the contrary.19 

                                                                          
 
Jersey Dep’t of Envtl. Protection, 474 U.S. 494, 501 (1986) (“The normal rule of construction is 
that if Congress intends for legislation to change the interpretation of a judicially created 
concept, it makes that intent specific. . . . The Court has followed this rule with particular care in 
construing the scope of bankruptcy codifications.” (citation omitted)) (cited with approval in 
United States v. Noland, 517 U.S. 535, 539 (1996)). 

17 See Crawford v. Burke, 195 U.S. 176, 190 (1904) (“Our own view, however, is that a 
change in phraseology creates a presumption of a change in intent, and that Congress would not 
have used such different language . . . without thereby intending a change in meaning.”). Cf. 
Williams v. Austrian, 331 U.S. 642, 661–62 (1947) (“This negation of long-standing policy should 
be given effect . . . and should not be hedged by judge-made principles not in accord with those 
aims. Congress need not document its specific actions in elaborate fashion in order to direct this 
Court’s attention to statutory policy and purpose. The failure to provide appropriate fanfare for 
. . . the consequent expansion of federal jurisdiction, hardly invites our opinion as to the 
advisability of the action which Congress has taken.”). But see Maynard v. Elliott, 283 U.S. 273, 
277 (1931) (“Only compelling language in the statute itself would warrant the rejection of a 
construction so long and so generally accepted, especially where overturning the established 
practice would have such far reaching consequences as in the present case.”); Van Huffel v. 
Harkelrode, 284 U.S. 225, 227 (1931) (finding the right to sell free and clear of encumbrances by 
implication under the Bankruptcy Act of 1898 even though the Bankruptcy Act of 1867 contained 
an express provision allowing the power to sell free and clear). 

18 See Levy v. Indus. Fin. Corp., 276 U.S. 281, 284 (1928) (“But that statute did not govern 
this case and cannot be invoked for the construction of the earlier law.”). But cf. United States v. 
Emory, 314 U.S. 423, 430 (1941) (“We are aware of no canon of statutory construction compelling 
us to hold that the word ‘first’ in a 150 year old statute means ‘second’ or ‘third,’ unless Congress 
later has said so or implied it unmistakably.”). 

19 See Bank of Am., N.A. v. Caulkett, 575 U.S. ___, 135 S.Ct. 1995, 1999–2000 (2015) 
(noting how a “straightforward reading of the statute” supported the debtors’ position about the 
operation of Bankruptcy Code section 506, but rejecting that position under the Court’s prior 
holding in Dewsnup v. Timm, 502 U.S. 410 (1992), because “[t]he debtors do not ask us to 
overrule Dewsnup”). Technically speaking, the doctrine of stare decisis is not a rule of statutory 
construction but is a court-created doctrine that applies to preclude the Court from reconsidering 
its previous interpretation of statutory language. See generally Boyle v. Zacharie, 31 U.S. (6 Pet.) 
348 (1832) (brief opinion by Justice Marshall stating that the principles established in Ogden v. 
Saunders “are to be considered no longer open for controversy, but the settled law of the court” 
despite Marshall’s dissent in Ogden). As with rules of statutory construction, however, the Court 
appears to invoke stare decisis only when its application suits the outcome that a majority of the 
Court wants to reach. For example, in Tenn. Student Assistance Corp. v. Hood, 541 U.S. 440, 446 
(2004), the Court construed the Eleventh Amendment of the United States Constitution to apply 
to suits against a state by citizens of its own state even though the text of the Eleventh 
Amendment “refers only to suits against a State by citizens of another State.” But see, e.g., Perez 
v. Campbell, 402 U.S. 637 (1971) (overruling Kesler and Reitz as misinterpreting the Supremacy 
Clause of the Constitution). Accord Washington v. W. C. Dawson & Co., 264 U.S. 219, 238 (1924) 
(Frankfurter, J., dissenting) (“Stare decisis is ordinarily a wise rule of action. But it is not a 
universal, inexorable command. The instances in which the Court has disregarded its 
admonition are many.” (footnote omitted)); Cook v. Moffat, 46 U.S. (5 How.) 295, 309 (1847) 
(concluding “[s]o far, at least, as the present case is concerned, the court do not think it necessary 
or prudent to depart from the safe maxim of stare decisis” (emphasis added)). 
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8. If possible, every word of a statute must be given meaning.20 

9. Redundancy is not the same as surplusage.21 

10. That a statute is awkward and ungrammatical does not 
make it ambiguous.22 

11. A court must not interpret a statute to produce an absurd 
result.23 

12. If literal interpretation of the statute produces an unfair 
result, it is up to Congress to amend the statute to remedy 
the problem.24 

13. Congress “says in a statute what it means and means in a 
statute what it says there.”25 

                                                                          
20 See, e.g., Rake v. Wade, 508 U.S. 464, 471 (1993) (“To avoid deny[ing] effect to a part of a 

statute we accord significance and effect . . . to every word.” (citations and internal quotation marks 
omitted)); Hoffman v. Conn. Dep’t of Income Maintenance, 492 U.S. 96, 103 (1989) (“It is our duty to 
give effect, if possible, to every clause and word of a statute. . . .” (citations and internal quotation 
marks omitted)); D. Ginsberg & Sons, Inc. v. Popkin, 285 U.S. 204, 208 (1932) (“[I]f possible, effect 
shall be given to every clause and part of a statute.” (citations omitted)); Peck v. Jenness, 48 U.S. (7 
How.) 612, 623 (1849) (“[I]t is among the elementary principles with regard to the construction of 
statutes, that every section, provision, and clause of a statute shall be expounded by a reference to 
every other; and if possible, every clause and provision shall avail, and have the effect contemplated 
by the legislature.”); United States v. Fisher, 6 U.S. (2 Cranch) 358, 386 (1805) (“It is undoubtedly a 
well established principle in the exposition of statutes, that every part is to be considered, and the 
intention of the legislature is to be extracted from the whole.”). But see Chickasaw Nation v. United 
States, 534 U.S. 84, 94 (2001) (explaining that the Court’s preference for avoiding surplusage “is 
sometimes offset by the canon that permits a court to reject words ‘as surplusage’ if ‘inadvertently 
inserted or if repugnant to the rest of the statute’ ” (citation omitted)). 

21 See, e.g., Conn. Nat’l Bank v. Germain, 503 U.S. 249, 253 (1992) (“Redundancies across 
statutes are not unusual events in drafting, and so long as there is no positive repugnancy 
between two laws . . . a court must give effect to both.” (internal citation and quotation marks 
omitted)). See also Piazza v. Nueterra Healthcare Physical Therapy, LLC (In re Piazza), 719 F.3d 
1253, 1266 (11th Cir. 2013) (applying this principle). 

22 See Laime v. United States Trustee, 540 U.S. 526, 534 (2004) (“The statute is awkward, 
and even ungrammatical; but that does not make it ambiguous. . . .”). 

23 See, e.g., Hartford Underwriters Ins. Co. v. Union Planters Bank, N.A., 530 U.S. 1, 6 
(2000) (It is well established that “when the statute’s language is plain, the sole function of the 
courts—at least where the disposition required by the text is not absurd—is to enforce it 
according to its terms.” (internal quotation marks omitted)); INS v. Cardoza-Fonseca, 480 U.S. 
421, 452 (1987) (Scalia, J., concurring) (nonbankruptcy case); United States v. Fisher, 6 U.S. (2 
Cranch) 358, 386 & 390 (1805) (articulating principle against construing statutes to produce 
“great inconvenience,” but emphasizing limited context in which the principle will apply since 
many inconveniences “ought to have been contemplated in the legislature when the act was 
passed” and were “probably overbalanced by the particular advantages [the statute] was 
calculated to produce”). 

24 See Baker Botts L.L.P. v. ASARCO LLC, 576 U.S. ___, 135 S.Ct. 2158, 2168–69 (2015); 
Hall v. United States, 566 U.S. 506, 523 (2012); Cent. Trust Co. v. Official Creditors’ Comm. of 
Geiger Enters., Inc., 454 U.S. 354, 360 (1982) (per curiam) (“While the Court of Appeals may 
have reached a practical result, it was a result inconsistent with the unambiguous language used 
by Congress.”). But see Tinker v. Colwell, 193 U.S. 473, 490 (1904) (“[W]e think Congress did not 
intend to permit such an injury [criminal conversation] to be released by a discharge in 
bankruptcy. An action to redress a wrong of this character should not be taken out of the 
exception [to discharge] on any narrow and technical construction of the language of such 
exception.”). 

25 See Conn. Nat’l Bank v. Germain, 503 U.S. 249, 253–54 (1992) (“In any event, canons of 
construction are no more than rules of thumb that help courts determine the meaning of 
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14. Different parts of a statute must be interpreted together (in 
pari materia).26 

15. A word is presumed to have the same meaning in all parts of 
the same statute.27 

16. As a general proposition, the Court will construe a statute to 
affect only property rights created after the date of 
enactment.28 

                                                                          
 
legislation, and in interpreting a statute a court should always turn first to one, cardinal canon 
before all others. We have stated time and again that courts must presume that a legislature 
says in a statute what it means and means in a statute what it says there.”). Accord Ron Pair, 
489 U.S. at 241–42; New Lamp Chimney Co. v. Ansonia Brass & Copper Co., 91 U.S. (1 Otto) 
656, 663 (1876); United States v. Fisher, 6 U.S. (2 Cranch) 358, 386 (1805). 

26 See, e.g., Duparquet Huot & Moneuse Co. v. Evans, 297 U.S. 216, 218 (1936) (“There is 
need to keep in view also the structure of the statute, and the relation, physical and logical, 
between its several parts.”); Lockwood v. Exch. Bank, 190 U.S. 294, 300 (1903) (“The two 
provisions of the statute must be construed together, and both be given effect.”); Pirie v. Chicago 
Title & Trust Co., 182 U.S. 438, 449 (1901) (“Undoubtedly all the sections of the act must be 
construed together. . . .”); New Lamp Chimney Co. v. Ansonia Brass & Copper Co., 91 U.S. (1 
Otto) 656, 662–63 (1876) (noting how ambiguous language can be given meaning “from other acts 
in pari materia, in connection with the words, and sometimes from the cause or necessity of the 
statute” and emphasizing the need to read the text as a whole to produce a harmonious 
interpretation that avoids internal repugnancy, “unless it appears that the difficulty cannot be 
overcome without doing violence to the language of the law-maker”). The same rule does not hold 
for words in other statutes. Although “[h]ere and there in the Bankruptcy Code Congress has 
included specific directions that establish the significance for bankruptcy law of a term used 
elsewhere in the federal statutes,” in the absence of such specific directions the Court will not 
look to other statutes to define bankruptcy law terms. See Howard Delivery Serv., Inc. v. Zurich 
Am. Ins. Co., 547 U.S. 651, 662 (2006) (citing United States v. Reorganized CF&I Fabricators of 
Utah, Inc., 518 U.S. 213, 219–20 (1996)). 

27 See Bank of Am., N.A. v. Caulkett, 575 U.S. ___, 135 S.Ct. 1995, 2000 (2015) (explaining 
how the Court is “generally reluctant to give the same words a different meaning when 
construing statutes” (internal citation and quotation marks omitted)); Hall v. United States, 566 
U.S. 506, 519 (2012) (“At bottom, ‘identical words and phrases within the same statute should 
normally be given the same meaning.’ ” (quoting Powerex Corp. v. Reliant Energy Servs., Inc., 
551 U.S. 224, 232 (2007))); Cohen v. de la Cruz, 523 U.S. 213, 220 (1998) (there is a presumption 
in the Bankruptcy Code that “equivalent words have equivalent meaning when repeated in the 
same statute. . . .” (citation omitted)); Patterson v. Shumate, 504 U.S. 753, 758 n.2 (1992) (citing 
Morrison-Knudsen Constr. Co. v. Director, Office of Workers’ Comp. Programs, 461 U.S. 624, 633 
(1983), for the principle “that a word is presumed to have the same meaning in all subsections of 
the same statute”). But see Dewsnup v. Timm, 502 U.S. 410, 417 n.3 (1992) (“[W]e express no 
opinion as to whether the words ‘allowed secured claim’ have different meaning in other 
provisions of the Bankruptcy Code.”). 

28 See United States v. Sec. Indus. Bank, 459 U.S. 70, 79–81 (1982) (“The principle that 
statutes operate only prospectively . . . is familiar to every law student. . . . This principle has 
been repeatedly applied to bankruptcy statutes affecting property rights. . . . Holt v. Henley, 232 
U.S. 637 (1914). . . . No bankruptcy law shall be construed to eliminate property rights which 
existed before the law was enacted in the absence of an explicit command from Congress.”); Holt 
v. Henley, 232 U.S. 637, 639 (1914) (“[T]he reasonable and usual interpretation of statutes is to 
confine their effect, so far as may be, to property rights established after they were passed.”); 
Auffm’ordt v. Rasin, 102 U.S. (12 Otto) 620, 622–23 (1881) (“[W]e see no reason to believe that in 
making a new rule on that subject Congress intended to make it retrospective, for the purpose of 
destroying rights of property or rights of action which had become vested before the passage of 
the law.”). The same principle does not apply to contract rights where the bankruptcy statutes 
usually are construed to apply to pre-existing rights. See, e.g., Hanover Nat’l Bank v. Moyses, 
186 U.S. 181, 188 (1902) (cited with approval in Sec. Indus. Bank, 459 U.S. at 80). 
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17. In a statute, “includes” is illustrative, not limiting or 
exclusive.29 

18. When the Bankruptcy Code itself does not define a word or 
phrase, the Court will look for its “ordinary meaning” in 
dictionaries and similar sources to provide a plain and 
natural reading.30 

19. When a particular matter is specifically dealt with in one 
part of the Bankruptcy Code, that specific provision will 
govern over more general provisions of the Bankruptcy 
Code.31 

20. Words in the Bankruptcy Code may be given meaning based 
on their association with other words pursuant to the canon 
noscitur a sociis.32 

21. Although the Bankruptcy Code’s section headings do not limit the 
plain meaning of the text, the headings do supply cues regarding 
Congress’s intent.33 

The Court has used conflicting maxims of statutory construction in 
numerous bankruptcy cases and sometimes within the same case.34 For 
example, in Keppel v. Tiffin Savings Bank35 the Court was required to 
interpret the meaning of “surrender” in section 57g of the Bankruptcy Act 
of 1898.36 Under that statute, “the claims of creditors who have received 
preferences shall not be allowed unless such creditors shall surrender 
their preferences.” The Sixth Circuit certified to the Supreme Court three 
questions, the first of which was “[c]an a creditor of a bankrupt, who has 
received a merely voidable preference, and who has in good faith retained 
such preference until deprived thereof by the judgment of a court upon a 

                                                                          
29 See, e.g., Am. Sur. Co. v. Marotta, 287 U.S. 513, 517 (1933); Friedman v. P+P, LLC (In re 

Friedman), 466 B.R. 471, 482 & n.20 (B.A.P. 9th Cir. 2012). 
30 See, e.g., Lamar, Archer & Cofrin, LLP v. Appling, 584 U.S. ___, 138 S.Ct. 1752, 1759 

(2018); Baker Botts L.L.P. v. ASARCO LLC, 576 U.S. ___, 135 S.Ct. 2158, 2165 (2015); Clark v. 
Rameker, 573 U.S. ___, 134 S.Ct. 2242, 2246 (2014); Hall v. United States, 566 U.S. 506, 511–12 
(2012); Ransom v. FIA Card Servs., N.A., 562 U.S. 61, 69 (2011); Hamilton v. Lanning, 560 U.S. 
505, 513–14 (2010). 

31 See Law v. Siegel, 571 U.S. 415, 421 (2014); RadLAX Gateway Hotel, LLC v. 
Amalgamated Bank, 566 U.S. 639, 645–46 (2012). 

32 See Bullock v. BankChampaign, N.A., 569 U.S. 267, 274–75 (2013). 
33 See Merit Mgmt. Grp., LP v. FTI Consulting, Inc., 583 U.S. ___, 138 S.Ct. 883, 893 

(2018). 
34 One commentator has concluded that “the Court does not apply a single interpretive 

method in its Bankruptcy Code cases.” See Karen M. Gebbia-Pinetti, Interpreting the Bankruptcy 
Code: An Empirical Study of the Supreme Court’s Bankruptcy Decisions, 3 CHAPMAN L. REV. 173, 
298 (2000). 

35 197 U.S. 356 (1905) (“Keppel”). 
36 11 U.S.C. § 93g (1976) (repealed 1979). Section 57g of the Bankruptcy Act is the 

predecessor of Bankruptcy Code § 502(d). See STAFF OF SUBCOMM. ON CIVIL AND 
CONSTITUTIONAL RIGHTS OF THE HOUSE COMM. ON THE JUDICIARY, 95th CONG., TABLE OF 
DERIVATION OF H.R. 8200, 7 (Comm. Print 1977). 

813 of 1123



 

 9 

suit of the trustee, thereafter prove the debt so voidably preferred?”37 In a 
5–4 opinion, the Court held that even creditors who involuntarily 
“surrender” their preferences may prove claims in bankruptcy.38 Both the 
majority39 and dissent40 focused on the plain meaning of the statute and 
the policy it was intended to accomplish. The majority looked to the 
dictionary definition of “surrender” and determined that it applied to both 
voluntary and involuntary actions.41 The majority buttressed its statutory 
construction by noting that the fundamental purpose of the provision was 
to secure an equality of distribution among creditors, and that denying a 
creditor who disgorges a preference the opportunity to prove a claim 
would create an inequality.42 The dissent countered that a creditor who 
resists the trustee and disgorges a preference after judgment has nothing 
left to surrender; to hold otherwise would defeat the statute’s policy of a 
prompt, equal, and inexpensive distribution of the estate.43 The majority 
believed that to deprive the preferred creditor of a claim after 
disgorgement of the preference would be punitive and would “disregard 
the elementary rule that a penalty is not to be readily implied . . . unless 
the words of the statute plainly impose it.”44 Thus, each side passionately 
used maxims of statutory construction to support different 
interpretations and meanings of the same word.45 

More recently, in United States v. Ron Pair Enterprises, Inc.,46 the 
Court decided whether Bankruptcy Code § 506(b)47 entitles a creditor to 
receive postpetition interest on an allowed, nonconsensual, oversecured 
claim. To resolve this issue, both the majority and dissent invoked 
different maxims of statutory construction. The war of the maxims 
resulted in a 5–4 decision in favor of granting postpetition interest to the 
oversecured-nonconsensual lien creditor. The majority invoked the maxim 
that a statute must be construed in accordance with its plain meaning.48 

                                                                          
37 See Keppel, 197 U.S. at 359. 
38 See id. at 374. 
39 See id. at 361 (“Let us first consider the meaning of this provision, guided by the cardinal 

rule which requires that it should, if possible, be given a meaning in accord with the general 
purpose which the statute was intended to accomplish.”). 

40 See id. at 380 (Day, J., with whom Harlan, Brewer, and Brown, JJ., joined, dissenting) 
(“Therefore the sole question here is: What is meant by the term ‘surrender’ as used in the act of 
1898?”). 

41 See id. at 362 (“The word ‘surrender,’ however, does not exclude compelled action, but, to 
the contrary, generally implies such action.”). 

42 See id. at 361. 
43 See id. at 378, 384. 
44 See id. at 362. 
45 For a more recent example of a 5–4 decision that follows a similar pattern of 

disagreement over statutory interpretation, see United States v. Sotelo, 436 U.S. 268 (1978). 
46 489 U.S. 235 (1989). 
47 11 U.S.C. § 506(b) (2012). 
48 See Ron Pair, 489 U.S. at 241 (“[W]here, as here, the statute’s language is plain, ‘the sole 

function of the courts is to enforce it according to its terms.’ ” (quoting Caminetti v. United 
States, 242 U.S. 470, 485 (1917))). 
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In this case, the placement of the second of four commas in section 506(b) 
meant that interest was available to any oversecured creditor and did not 
have to be provided in an agreement. “The language and punctuation 
Congress used cannot be read in any other way.”49 The dissent noted that 
based on the position of a comma in the statute, the majority had adopted 
a statutory construction that reversed a clear past practice and Supreme 
Court ruling without any clear evidence that Congress intended a 
different result when it adopted Bankruptcy Code § 506(b).50 The dissent 
contended that the majority’s approach violated the maxims that 
“[p]unctuation is not decisive of the construction of a statute” and “if 
Congress intends for legislation to change the interpretation of a 
judicially created concept, it makes that intent specific.”51  

Indeed, several Supreme Court cases have held that as a matter of 
statutory construction, courts should “not read the Bankruptcy Code to 
erode past bankruptcy practice absent a clear indication that Congress 
intended such a departure.”52 Sometimes the Court will go to an extreme 
to find such a past practice. For example, in Midlantic National Bank v. 
New Jersey Department of Environmental Protection,53 despite 
“unequivocal language”54 in the statute authorizing a trustee to abandon 
“any property of the estate that is burdensome,” the Court held that 
Bankruptcy Code § 554(a)55 does not authorize a trustee to abandon 
hazardous property in contravention of a state statute or regulation 
reasonably designed to protect the public health or safety. Relying on only 
three pre-Code cases (including one that did not deal with state laws and 
another in which the relevant language was arguably dictum), the Court 
concluded that under pre-Code bankruptcy law there were restrictions on 
a trustee’s power to abandon property.56 On the other hand, the Court has 
limited the maxim of reliance on prior practice by noting that “where the 
meaning of the Bankruptcy Code’s text is itself clear . . . its operation is 
unimpeded by contrary . . . prior practice.”57 

                                                                          
49 See id. at 242. 
50 See id. at 252–53 (O’ Connor, J., with whom Brennan, Marshall, and Stevens, JJ., joined, 

dissenting). 
51 See id. at 250, 252 (citations omitted). 
52 Pa. Dep’t of Pub. Welfare v. Davenport, 495 U.S. 552, 563 (1990). Accord, e.g., Cohen v. 

de la Cruz, 523 U.S. 213 (1998); United States v. Reorganized CF&I Fabricators of Utah, Inc., 
518 U.S. 213, 221 (1996); Ron Pair 489 U.S. at 244–45; United Sav. Ass’n v. Timbers of Inwood 
Forest Assocs., Ltd., 484 U.S. 365, 380 (1988); Kelly v. Robinson, 479 U.S. 36, 53 (1986). 

53 474 U.S. 494 (1986). 
54 See Ron Pair, 489 U.S. at 251 (O’Connor, J., dissenting). 
55 11 U.S.C. § 554(a) (1988). 
56 In Midlantic, Justice Rehnquist’s dissent, in which Justice O’Connor joined, made plain 

that a close reading of the three cases relied on by the majority “reveals that none supports the 
rule” of Midlantic. See Midlantic, 474 U.S. at 510 (Rehnquist, J., dissenting). 

57 See Hartford Underwriters Ins. Co. v. Union Planters Bank, N.A., 530 U.S. 1, 10 (2000) 
(quoting BFP v. Resolution Trust Corp., 511 U.S. 531, 546 (1994)). 
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The Court also has adhered to the maxim that in the absence of 
express language, courts will not construe statutes to affect property 
rights established before they were passed. For example, in Auffm’ordt v. 
Rasin,58 the Court declined to give retroactive effect to a 1874 
amendment to the Bankruptcy Act of 1867 that reduced the avoidance 
reachback period since there was no evidence that Congress intended for 
the amendment to have retroactive effect or otherwise “destroy a vested 
right of property or an existing right of action.”59 Likewise, in Holt v. 
Henley,60 Justice Holmes wrote for a unanimous Court in refusing to 
apply the trustee’s newly-enacted lien rights61 to defeat the pre-existing 
rights of a vendor who installed a sprinkler system for the debtor. “[T]he 
reasonable and usual interpretation of such statutes is to confine their 
effect, so far as may be, to property rights established after they were 
passed.”62 The Court relied on this precedent 68 years later in Security 
Industrial Bank63 when it refused to retroactively apply the Bankruptcy 
Code’s newly-created section 522(f)64 power to avoid liens in household 
goods and furnishings:65 “No bankruptcy law shall be construed to 
eliminate property rights which existed before the law was enacted in the 
absence of an explicit command from Congress.” 

The rule of stare decisis plays a large role in Supreme Court 
decisions. Even if a statute has a plain meaning, if the Court previously 
has ruled against the plain meaning, a later court generally will not 
overturn the result.66 The Court’s recent Eleventh Amendment 
jurisprudence illustrates this point nicely. For example, the Eleventh 
Amendment, by its terms, plainly applies only to suits against a state by 
a citizen of another state.67 But long ago, in Hans v. Louisiana68 the 

                                                                          
58 102 U.S. (12 Otto) 620 (1881). 
59 See id. at 622–23. 
60 232 U.S. 637 (1914) (“Holt”). 
61 The Act of June 25, 1910, ch. 412, § 8, 36 Stat. 838, 840 amended section 47a(2) of the 

Bankruptcy Act of 1898 to give the trustee the rights of a lien creditor. 
62 See Holt, 232 U.S. at 639. 
63 See United States v. Sec. Indus. Bank, 459 U.S. 70, 80 (1982). 
64 See 11 U.S.C. § 522(f)(2) (Supp. 1980). 
65 Sec. Indus. Bank, 459 U.S. at 81. 
66 A vivid example of this rule can be observed in Bank of America, N.A. v. Caulkett, 575 

U.S. ___, 135 S.Ct. 1995 (2015). In Caulkett, the Court noted how the debtors’ position was 
consistent with a “straightforward reading of the statute.” See id. at 1999. Nevertheless, the 
Court rejected the debtors’ position based on its prior holding in Dewsnup v. Timm, 502 U.S. 410 
(1992), which the debtors did not ask the Court to overrule. See id. at 1999–2001. Indeed, the 
precedential force of Dewsnup held despite the Court’s observation in a footnote that the 
Dewsnup decision has been criticized since its inception. See id. at 2000 n.†. Of course, stare 
decisis does not preclude the Supreme Court from overturning previous holdings, but this is 
seldom done on the basis of textualism as opposed to policy concerns. See United States v. Ron 
Pair Enters., Inc., 489 U.S. 235, 241–43 (1989). 

67 See U.S. CONST. amend. XI (“The Judicial power of the United States shall not be 
construed to extend to any suit in law or equity, commenced or prosecuted against one of the 
United States by Citizens of another State, or by Citizens or Subjects of any Foreign State.”). 

68 134 U.S. 1 (1890). 
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Court construed the amendment to cover suits against a state by its own 
citizens.69 This expansive construction served the policy that it would be 
unseemly for a state to be sued by its own citizens even more than foreign 
citizens.70 It also violated the maxim of statutory construction that every 
word must be given meaning or significance.71 In Hans the Supreme 
Court effectively read “another” out of the Eleventh Amendment. Despite 
this plain departure from textualist principles, after Hans, Justices who 
adhere to textualism have followed stare decisis and refused to use 
textualism to overrule Hans.72 Yet on other occasions, the Court has 
changed its position despite stare decisis. For example, in Perez v. 
Campbell,73 the Court overruled its earlier decisions in Kesler v. 
Department of Public Safety74 and Reitz v. Mealey75 as misinterpreting 
the Supremacy Clause of the Constitution. In his April 9, 1971 letter to 
Justice Blackmun regarding Perez, Justice Harlan urges Justice 
Blackmun to turn his draft opinion into a dissent upholding Kesler with 
greater emphasis on stare decisis.76 

Some commentators hold the view that the Supreme Court’s 
bankruptcy jurisprudence adopts “a ‘plain meaning’ posture where the 
language of the statute meets with judicial approval, and use[s] 
legislative intent to contradict the language of the statute where a literal 
reading is not kind to the desired result.”77 This pragmatic, perhaps 
                                                                          

69 See id. at 20 (“[T]he obligations of a State rest for their performance upon its honor and 
good faith, and cannot be made the subjects of judicial cognizance unless the State consents to be 
sued, or comes itself into court. . . .”). 

70 See Alden v. Maine, 527 U.S. 706, 749 (1999) (“In some ways, of course, a congressional 
power to authorize private suits against nonconsenting States in their own courts would be even 
more offensive to state sovereignty than a power to authorize the suits in a federal forum.”). 

71 See, e.g., Rake v. Wade, 508 U.S. 464, 471 (1993) (“To avoid deny[ing] effect to a part of a 
statute we accord significance and effect . . . to every word.” (citations and internal footnotes 
omitted)); Hoffman v. Conn. Dep’t of Income Maintenance, 492 U.S. 96, 103 (1989) (“It is our 
duty to give effect, if possible, to every clause and word of a statute. . . .” (citations and internal 
footnotes omitted)); D. Ginsberg & Sons, Inc. v. Popkin, 285 U.S. 204, 208 (1932) (“[I]f possible, 
effect shall be given to every clause and part of a statute.” (citations omitted)). But see Chickasaw 
Nation v. United States, 534 U.S. 84, 94 (2001) ([T]he Court’s preference for avoiding surplusage 
“is sometimes offset by the canon that permits a court to reject words ‘as surplusage’ if 
‘inadvertently inserted or if repugnant to the rest of the statute.’ ” (citation omitted)). 

72 “Regardless of what one may think of Hans, it has been assumed to be the law for nearly 
a century. During that time, Congress has enacted many statutes—including the Jones Act and 
the provisions of the Federal Employers’ Liability Act (FELA) which it incorporates—on the 
assumption that States were immune from suits by individuals.” Welch v. Tex. Dep’t of 
Highways & Pub. Transp., 483 U.S. 468, 496 (1987) (Scalia, J., concurring). 

73 402 U.S. 637 (1971). 
74 369 U.S. 153 (1962). 
75 314 U.S. 33 (1941). 
76 See April 9, 1971 letter from Justice Harlan to Justice Blackmun (contained in Blackmun 

papers) (“From my standpoint Kesler was correctly decided, and, further, I think that stare 
decisis should stand in the way of overruling.”). 

77 See Kenneth N. Klee & Frank A. Merola, Ignoring Congressional Intent: Eight Years of 
Judicial Legislation, 62 AM. BANKR. L.J. 1, 2 (1988). See also Justice Powell’s notes on a clerk’s 
memorandum dated September 19, 1986 regarding congressional intent and Kelly v. Robinson, 
479 U.S. 36 (1986) (“Congress could not have intended that restitution orders, analogous to 
criminal fines, are dischargeable.”). 
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somewhat cynical, view of the Court is borne out by the research of the 
decisions by most, but not all, Justices.78 Over the years, a significant 
number of Justices appear to care deeply about the legislative history79 
and view their role as interpreting statutes to achieve congressional 
intent even when the statutory language is inconsistent with the desired 
outcome. For example, Bankruptcy Act § 75(s)(3)80 permitted the debtor 
to redeem an encumbered farm by paying its appraised value. But the 
remedy was subject to two provisos, the second of which authorized the 
secured creditor to demand a public sale of the property.81 In Wright v. 
Union Central Life Insurance Co.,82 the Court was asked to decide 
whether a debtor could redeem farmland at a value fixed by the court 
before the secured creditor could cause the farm to be sold in a public 
sale.83 In deliberating about the Court’s decision in Wright, Justice 
Roberts wrote Justice Douglas a letter specifically referencing 

                                                                          
78 The tendency of courts to sometimes depart from “plain meaning” has caused one 

Supreme Court Justice to “question whether our legal culture has so far departed from attention 
to text, or is so lacking in agreed-upon methodology for creating and interpreting text, that it any 
longer makes sense to talk of ‘a government of laws, not of men.’ ” See Patterson v. Shumate, 504 
U.S. 753, 766 (1992) (Scalia, J., concurring). 

79 In the context of the Bankruptcy Code, the Court has recognized that “[b]ecause of the 
absence of a conference and the key roles played by Representative [Don] Edwards and his 
counterpart floor manager Senator DeConcini, we have treated their floor statements on the 
Bankruptcy Reform Act of 1978 as persuasive evidence of congressional intent.” Begier v. I.R.S., 
496 U.S. 53, 64 n.5 (1990). See also Commodity Futures Trading Comm’n v. Weintraub, 471 U.S. 
343, 350 (1985) (quoting statements made by members of Congress). But see Fid. Fin. Servs. v. 
Fink, 522 U.S. 211, 220 (1998) (“Whatever weight some Members of this Court might accord to 
floor statements about proposals actually under consideration, remarks that purport to clarify 
‘related’ areas of the law can have little persuasive force, and in this case none at all.”); Hoffman 
v. Connecticut, 492 U.S. 96, 103–04 (1989) (in refusing to rely on floor statements, the Court 
noted that “ ’legislative history generally will be irrelevant to a judicial inquiry into whether 
Congress intended to abrogate the Eleventh Amendment’ ” (citation omitted)). The Court also 
has relied on House and Senate Reports in construing bankruptcy statutes. See, e.g., Commodity 
Futures Trading Comm’n v. Weintraub, 471 U.S. 343, 351 (1985) (“Both the House and the 
Senate Reports state that § 542(e) ‘is a new provision. . . .’ ”). But see Begier, 496 U.S. at 69 
(Scalia, J., concurring) (“I think it both demeaning and unproductive for us to ponder whether to 
adopt literal or not-so-literal readings of Committee Reports, as though they were controlling 
statutory text.”). When congressional reports are silent, the Court has even looked at hearing 
testimony to determine legislative history. See United States v. Whiting Pools, Inc., 462 U.S. 198, 
207 (1983) (“Although the legislative reports are silent on the precise issue before us, the House 
and Senate hearings . . . provide guidance.”). In some instances, even when the congressional 
reports address the issue, the Court will refer to hearing testimony. See, e.g., Norwest Bank 
Worthington v. Ahlers, 485 U.S. 197, 205 n.5 (1988). But see Kelly v. Robinson, 479 U.S. 36, 51 
n.13 (1986) (“We acknowledge that a few comments in the hearings . . . may suggest that the 
language bears the interpretation adopted [below]. . . . But none of those statements was made 
by a Member of Congress, nor were they included in the official Senate and House Reports. We 
decline to accord any significance to these statements.”). 

80 The Frazier-Lemke Act, ch. 869, 48 Stat. 1289 (1934) (formerly codified at 11 U.S.C. 
§ 203(s)) (repealed 1949) (adding subsection (s) to Bankruptcy Act § 75). 

81 See id. (“[U]pon request in writing by any secured creditor or creditors, the court shall 
order the property upon which such secured creditors have a lien to be sold at public auction.”). 

82 311 U.S. 273 (1940). 
83 See id. at 275–76 (“The narrow issue presented . . . is whether under § 75(s)(3) the debtor 

must be accorded an opportunity . . . to redeem the property at the reappraised value or at a 
value fixed by the court before the court may order a public sale.”). 
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congressional debates to influence the Court’s interpretation of the 
statute. Justice Roberts writes to Justice Douglas as follows:84 

This was the congressional view: “Under existing language of the 
bill, whether or not there may be foreclosure in a case where the 
award is less than the debt secured is left to the discretion of the 
judge. Now, that is not a clear explanation, but it will suffice for 
the present purpose. I would make it clearer if it were important. 
However, the amendment proposed removes the judge’s 
discretion, if the original debt has not been fully paid, and gives 
the creditor the right, as a matter of right, to have a foreclosure 
of the property in the event his debt has not been in full.” (79 
Cong. Rec. 14333) 

This concern is evidenced in the unanimous reported opinion stating that 
“the [Bankruptcy] Act must be liberally construed to give the debtor the 
full measure of the relief afforded by Congress, lest its benefits be 
frittered away by narrow formalistic interpretations which disregard the 
spirit and the letter of the Act.”85 

Similar themes pervade other Supreme Court bankruptcy decisions. 
For example, “[i]n expounding a statute, we must not be guided by a 
single sentence or member of a sentence, but look to the provisions of the 
whole law, and to its object and policy.”86 Justice Douglas made this point 
quite clearly in Bank of Marin v. England87 when he wrote, “[y]et we do 
not read these statutory words with the ease of a computer.”88 

Certain Justices are devoted textualists even when their politics 
would appear to favor a different outcome. For example, in Dewsnup v. 
Timm,89 Justice Scalia, an avowed textualist, wrote a scathing dissent to 
a majority opinion that forbade lien-stripping of liens securing claims of 
undersecured creditors.90 The substance of the dissent was that Congress 
could not have intended to use “secured claim” one way in Bankruptcy 
Code § 506(a) and another way in § 506(d). In Bank of Marin, Justice 
Harlan chided the Court for disregarding “both the proper principles of 
statutory construction and the most permanent interests of bankruptcy 
administration” in fashioning a pragmatic result “in its haste to alleviate 
an indisputable inequity to the bank.”91 

                                                                          
84 See December 2, 1940 letter from Justice Roberts to Justice Douglas regarding Wright v. 

Union Cent. Life Ins. Co., 311 U.S. 273 (1940). 
85 Wright v. Union Cent. Life Ins. Co., 311 U.S. 273, 279 (1940) (citations omitted). Accord 

Wright v. Logan, 315 U.S. 139 (1942). 
86 Kelly v. Robinson, 479 U.S. 36, 43 (1986) (quoting United States v. Heirs of Boisdoré, 49 

U.S. (8 How.) 113, 122 (1850)).  
87 385 U.S. 99 (1966) (“Bank of Marin”). 
88 Id. at 103. 
89 502 U.S. 410 (1992). 
90 See id. at 420–36 (1992) (Scalia, J., dissenting). 
91 See Bank of Marin, 385 U.S. at 103 (Harlan, J., dissenting). 
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Yet, if the policy at stake is overwhelmingly important, even the most 
ardent textualist might compromise his principles of statutory 
interpretation.92 For example, in BFP v. Resolution Trust Corp.,93 Justice 
Scalia wrote for the Court interpreting “reasonably equivalent value” in 
Bankruptcy Code § 548.94 In order to protect 400 years of real estate 
mortgage foreclosure practices from fraudulent transfer attack, Justice 
Scalia wrote that the value received at a regularly conducted real 
property foreclosure sale is per se reasonably equivalent to the value of 
the property sold.95 Outside the real property foreclosure context, 
however, “the ‘reasonably equivalent value’ criterion will continue to have 
independent meaning (ordinarily a meaning similar to fair market 
value).”96 

The dissent made two textualist arguments, both of which had been 
used by Justice Scalia in other cases, to refute the soundness of the 
majority opinion. First, the dissent noted that engrafting a “foreclosure-
sale exception” onto Bankruptcy Code § 548 was “in derogation of the 
straightforward language used by Congress,”97 noting that neither 
congressional intent nor the plain meaning of the statute support the 
conclusion that the distressed prices normally fetched at foreclosure sales 
qualify for “reasonably equivalent value” in section 548. In fact, “rejecting 
such a reading of the statute is as easy as statutory interpretation is 
likely to get.”98 Second, the dissent noted that the Court’s construction of 
the statute to permit avoidance of only collusive or procedurally deficient 
foreclosure sales rendered several congressional amendments to the 
Bankruptcy Code superfluous.99 This interpretation transgresses a well-
known rule of statutory construction that every part of a statute must be 
given some meaning.100 Moreover, the Court eviscerates another canon of 
statutory construction by interpreting the same words in section 548 to 
have one meaning for real property foreclosures and another meaning for 
all other transfers.101 As Justice Scalia wrote in his dissent in Dewsnup v. 
Timm, “ ‘Normal rule[s] of statutory construction’ ” require that “identical 
words [used] in the same section of the same enactment” must be given the 
same effect.102 

                                                                          
92 See, e.g., Young v. United States, 535 U.S. 43 (2002) (Scalia, J., writing for a unanimous 

Court). 
93 511 U.S. 531 (1994) (“BFP”). 
94 11 U.S.C. § 548 (2012). 
95 See BFP, 511 U.S. at 542–43. 
96 See id. at 545. 
97 See id. at 549 (Souter, J., with whom Blackmun, Stevens, and Ginsburg, JJ., joined, 

dissenting).  
98 See id. at 550–51. 
99 See id. at 555. 
100 See supra n.20 and accompanying text. 
101 See BFP, 511 U.S. at 556–57. 
102 See Dewsnup v. Timm, 502 U.S. at 422 (Scalia, J., dissenting) (emphasis in original). 
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Instead of simply resting the BFP decision on policy grounds, 
however, Justice Scalia went to great efforts to answer the dissent’s 
textualist attack on his opinion.103 He countered that the meaning of the 
statute is not plain because it creates an ambiguity by failing to define 
what a foreclosed property is worth.104 He wrote that the Court’s opinion 
does not render congressional amendments superfluous because “[p]rior 
to 1984, it was at least open to question whether § 548 could be used to 
invalidate even a collusive foreclosure sale. . . . It is no superfluity for 
Congress to clarify what had at best been unclear, which is what it did 
here by making the provision apply to involuntary as well as voluntary 
transfers and by including foreclosures within the definition of 
‘transfer.’ ”105 Finally, Justice Scalia noted that his opinion did not give 
two inconsistent meanings to “reasonably equivalent value.”106 The 
inquiry whether the debtor received reasonably equivalent value is “the 
same for all transfers”; but the fact that “a piece of property is legally 
subject to a forced sale . . . necessarily affects its worth [and] completely 
redefin[es] the market in which the property is offered for sale. . . .”107 

The exchange among the Justices in BFP is not an isolated example 
of sharp differences over statutory construction. For example, in FCC v. 
NextWave Personal Communications, Inc.,108 Justice Scalia, writing for 
the Court, takes sharp issue with Justice Breyer’s dissent,109 at one point 
writing that “[i]n addition to distorting the text of the provision, the 
dissent’s interpretation renders the provision superfluous.”110 Justice 
Breyer’s dissent attacks the majority opinion in kind, largely based on 
issues of statutory construction,111 at one point writing that the majority’s 
reasoning “rests too heavily upon linguistic deduction and too little upon 
human purpose.”112 

In fact, Justice Breyer’s observation is characteristic of some of the 
Court’s bankruptcy decisions. On occasion, the Court will adhere to plain 
meaning and overturn a pragmatic result that departs from the language 
of the statute. For example, the Court’s per curiam opinion in Central 
Trust Co. v. Official Creditors’ Committee113 interpreted section 403(a) of 

                                                                          
103 See BFP, 511 U.S. at 546 (“The dissent’s insistence here that no doubt exists—that our 

reading of the statute is ‘in derogation of the straight-forward language used by Congress,’ . . . 
does not withstand scrutiny.” (emphasis in original)). 

104 See id. at 547 (“But what is the ‘value’? The dissent has no response. . . .” (emphasis in 
original)). 

105 See id. at 543 n.7 (emphasis in original). 
106 See id. at 548. 
107 Id. 
108 537 U.S. 293 (2003). 
109 See id. at 305–07. 
110 See id. at 307. 
111 See id. at 313–21. 
112 Id. at 321. 
113 454 U.S. 354 (1982). 
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the Bankruptcy Reform Act of 1978 to prohibit dismissal of a chapter XI 
case filed under the Bankruptcy Act and refiling it as a chapter 11 case 
under the Bankruptcy Code.114 Even if the dismissal was in the best 
interests of the estate and would conserve judicial resources, the 
bankruptcy court was not free to disregard a clear congressional 
directive.115 “While the Court of Appeals may have reached a practical 
result, it was a result inconsistent with the unambiguous language used 
by Congress.”116 

In other instances, however, the Court will doggedly adhere to a 
plain meaning rule of statutory interpretation even when the result is 
harsh. For example, in Laime v. United States Trustee,117 in a 
straightforward manner, the Court dealt with Congress’ 1994 deletion of 
an award of compensation from the bankruptcy estate “to the debtor’s 
attorney” under section 330 of the Bankruptcy Code.118 Although the 1994 
deletion left the statute “awkward, and even ungrammatical,” the Court 
found it unambiguous.119 The Court relied on its previous statement in 
Hartford Underwriters Insurance Co. v. Union Planters Bank, N.A. and 
previous opinions that “when the statute’s language is plain, the sole 
function of the courts—at least where the disposition required by the text 
is not absurd—is to enforce it according to its terms.”120 The plain 
meaning of the statute did not lead to absurd results because the statute 
does not prevent debtors from engaging counsel before filing for chapter 7, 
even though those same attorneys could not be compensated out of the 
estate after the filing.121 The Court recognized that deference to the 
supremacy of the Legislature caused its “unwillingness to soften the 
import of Congress’ chosen words even if . . . the words lead to a harsh 
outcome. . . .”122 Likewise, in Hall v. United States,123 the Court concluded 
that although “there may be compelling policy reasons for treating 
postpetition income tax liabilities as dischargeable,” Congress failed to “so 
provide in the statute,” and it was up to Congress to amend the text 

                                                                          
114 See id. at 359–60. 
115 See id. at 359. 
116 Id. at 360. 
117 540 U.S. 526 (2004). 
118 See Bankruptcy Reform Act of 1994, Pub. L. No. 103–394, 108 Stat. 4106, 4130–31 

(§ 224(b) of the Act amending 11 U.S.C. § 330(a) (1994)). 
119 See Laime, 540 U.S. at 534. 
120 See Hartford Underwriters Ins. Co. v. Union Planters Bank, N.A., 530 U.S. 1, 6 (2000) 

(internal quotation marks omitted). 
121 See Laime, 540 U.S. at 535–36. 
122 See id. at 538; Corn Exch. Nat’l Bank & Trust Co. v. Klauder, 318 U.S. 434, 437–38 

(1943) (“Such a construction is capable of harsh results . . . but we find nothing in Congressional 
policy which warrants taking this case out of the letter of the Act.”). But see Duparquet Huot & 
Moneuse Co. v. Evans, 297 U.S. 216, 223 (1936) (“Such a reading of the act will help at the same 
time in the avoidance of other consequences too harsh or incongruous to have been intended by 
the Congress.”). 

123 566 U.S. 506 (2012). 
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because the Court simply would not rewrite the statute to accomplish its 
purpose.124 

Sometimes the Court will adopt a sensible rule of construction that 
Congress later codifies. For example, in American Surety Co. v. 
Marotta,125 the Court interpreted the meaning of the word “includes” in 
the definition of “creditor” in section 1(9) of the Bankruptcy Act of 
1898.126 The Court rejected the interpretation of the lower court which 
had interpreted “the word ‘include’ to be one of limitation, the equivalent 
of ‘include only,’ and to exclude every person not having a demand 
presently provable.”127 Rather, the Court noted that “[i]n definitive 
provisions of statutes and other writings, ‘include’ is frequently, if not 
generally, used as a word of extension or enlargement rather than as one 
of limitation or enumeration.”128 In the context of the Bankruptcy Act, the 
Court contrasted “shall include” with “shall mean” and concluded that in 
the context of section 1(9), “it is plain that ‘shall include’ . . . cannot 
reasonably be read to be the equivalent of ‘shall mean’ or ‘shall include 
only.’ ”129 Congress later adopted this reasonable rule of construction for 
the entire 1978 Bankruptcy Code.130  

                                                                          
124 See id. at 523. 
125 287 U.S. 513 (1933). 
126 See id. at 516 (“(9) ‘creditor’ shall include anyone who owns a demand or claim provable 

in bankruptcy, and may include his duly authorized agent, attorney, or proxy.”). 
127 See id. at 516–17. 
128 See id. at 517. 
129 Id. 
130 See 11 U.S.C. § 102(3) (1978) (“In this title, ‘includes’ and ‘including’ are not limiting.”). 

See also H.R. REP. NO. 595, 95th Cong., 1st Sess. 315 (1977) (“Paragraph (3) is a codification of 
American Surety Co. v. Marotta, 287 U.S. 513 (1933).”). The Table of Derivation of the 
Bankruptcy Code also indicates this rule of construction was taken from American Surety Co. v. 
Marotta. See TABLE OF DERIVATION OF H.R. 8200, SUBCOMM. ON CIVIL AND CONSTITUTIONAL 
RIGHTS OF THE HOUSE COMM. ON THE JUDICIARY, 95th Cong., 1st Sess. 2 (Comm. Print No. 6 
1977). 
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Oral Advocacy and the
Re-emergence of a Supreme
Court Bar

JOHN G. ROBERTS, JR.*

Over the past generation, roughly the period since 1980, there has been a discernible pro-
fessionalization among the advocates before the Supreme Court, to the extent that one can speak
of the emergence of a real Supreme Court bar. Before defending that proposition, it is probably
worth considering whether advocacy makes a difference-whether oral argument matters. My
view after one year on the opposite side of the bench is the same as that expressed by no less
a figure than Justice John Marshall Harlan-the second one-forty-nine years ago, after he
completed his year on the Court of Appeals for the Second Circuit.' Justice Harlan lamented
what he saw as a growing tendency among the bar "to regard the oral argument as little more
than a traditionally tolerated part of the appellate process," a chore "of little importance in the
decision of appeals."2 This view, he said, was "greatly mistaken."3 As Justice Harlan told the
bar, "[Y]our oral argument on appeal is perhaps the most effective weapon you have got."4

By the time he made his remarks to the

Fourth Circuit Judicial Conference meeting in

Asheville, Judge Harlan had become Justice

Harlan, and his remarks included reflections

on not only his time on the Court of Appeals

but also a few months on the Supreme Court as

well. My experience has been limited to what

Article III of the Constitution refers to as an

"inferior" court-surely James Madison's fa-

bled gift for finding just the right word failed

him in that instance. Oral argument before a

court of appeals and the Supreme Court differs

in some significant respects. On the court of

appeals, we hear arguments in panels of three

and hear many more cases than the Supreme

Court hears. We therefore give the parties less

time for oral argument. Rather than the half-

hour per side that is typical in the Supreme

Court, we often budget ten or fifteen minutes

a side. But at the same time, because we sit in

groups of only three, we are able to be a lit-

tle more flexible, keeping counsel as long as

we think they are being useful-an additional

ten minutes, fifteen minutes, even a half-hour.
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"Your oral argument on ap-
peal is perhaps the most
effective weapon you have
got," Justice John Marshall
Harlan remarked in 1955 in
an address to the judicial
conference of the Fourth
Circuit. Having served on
the Court of Appeals for
the Second Circuit and re-
cently been appointed to the
U.S. Supreme Court, Harlan
viewed the tendency to be-
little the value of oral argu-
ment as a mistake.

We also hear argument regularly from inter-

venors and amici, while in the Supreme Court

the only non-party that is heard from, except

in rare cases, is the United States, through the

Solicitor General's Office.

There is also a substantive difference be-

tween arguments before the Supreme Court

and before a court of appeals. In the court

of appeals, we spend quite a bit of time at

argument debating and puzzling over what

Supreme Court opinions mean, because we

the Supreme Court. Most advocates there have
found that it is not a worthwhile expenditure
of their time to debate with the authors about
what their opinions mean. But these distinc-
tions aside, the enterprise of oral argument and
its role is really quite similar in a court of ap-
peals and the Supreme Court.

My main conclusion after a year of be-
ing on the other side of the bench is that oral
argument is terribly, terribly important. I feel
more confident about that now than I ever did

are bound by them inexorably. That is typi- as an advocate-now, when the question "does

cally not a significant part of an argument in oral argument ever matter?" does not carry the
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same existential angst it did when it was what
I did for a living. Oral argument matters, but
not just because of what the lawyers have to
say. It is the organizing point for the entire
judicial process. The judges read the briefs,
do the research, and talk to their law clerks
to prepare for the argument. The voting con-
ference is held right after the oral argument-
immediately after it in the court of appeals,
shortly after it in the Supreme Court. And with-
out disputing in any way the dominance of the
briefing in the decisional process, it is natural,
with the voting coming so closely on the heels
of oral argument, that the discussion at confer-
ence is going to focus on what took place at
argument.

Oral argument is also a time-at least for
me-when ideas that have been percolating for
some time begin to crystallize. I-and I think
many judges-are aggressively skeptical when
they prepare to confront a case. Upon reading a
brief, my reaction is not typically "Well, that's
a good argument," or "That's persuasive," but
instead "Says you. Let's see what the other side
has to say." In researching the cases, my reac-
tion is, "I bet there's some authority on the
other side that balances it out." But however
open you try to keep yourself to particular po-
sitions, those doors begin to close at oral ar-
gument. After all, the voting is going to take
place very soon thereafter, and the luxury of
skepticism will have to yield to the necessity
of decision. Those closing doors often get a
push from what happens at argument, whether
it be the questions from the other judges or the
responses by the attorneys. And the former can
be just as important as the latter, because it is
the protocol on the inferior court on which I
sit-and, I believe, the general practice on the
Supreme Court as well-that the judges do not
discuss the cases before oral argument except
in unusual situations. Thus, oral argument is
the first time you begin to get a sense of what
your colleagues think of the case through their
questions.

Throughout the history of the Supreme
Court, other Justices have shared Justice

Harlan's view on the importance of oral ar-

gument. Justice Joseph Story reported that

[Chief Justice Marshall] was solic-

itous to hear arguments, and not

to decide causes without hearing

them .... No matter whether the sub-

ject was new or old; familiar to

his thoughts or remote from them;

buried under a mass of obsolete

learning, or developed for the first

time yesterday-whatever was its na-

ture, he courted argument, nay, he

demanded it.'

Chief Justice Charles Evans Hughes said that

oral argument was desirable because it al-

lowed the Court to "more quickly ... separate

the wheat from the chaff." 6 In 1951, Justice

Robert H. Jackson reported that the Justices on

his Court would unanimously say that they re-

lied heavily on oral argument.' And fifty years

later, the current Chief Justice has written that

oral argument does make a difference and that

in a significant minority of the cases he has left

the Bench feeling differently about a case than

when he went on.8 Thus, as the character of
oral argument has evolved throughout the his-

tory of the Court, the Justices have not wavered

in their commitment to its importance.

It used to be that you could have an oral

argument at the Supreme Court and win your

case without actually having to go through the

oral argument. In his memoir, Erwin Griswold

describes the practice of the Hughes Court of

sometimes cutting off a respondent when the

Justices had heard enough and were prepared

to rule in the respondent's favor-a practice

that still exists on many courts of appeals.9

According to Griswold, Chief Justice Hughes

once told a respondent's counsel that "[t]he

Court does not care to hear further argument,"

but counsel kept talking. The Chief Justice re-

peated his statement. The counsel just spoke

more loudly, apparently having understood the

Chief Justice to say "We can't hear you," as

opposed to "We don't care to hear you." At

this point an exasperated Chief Justice looked

70

826 of 1123



ORAL ADVOCACY

In his memoir, Erwin Griswold described how the Hughes Court would sometimes cut off a respondent when
the Justices had heard enough and were prepared to rule in the respondent's favor. Griswold served as Solicitor
General from 1967 to 1973.

to the petitioner's counsel, who of course had
just realized he was going to lose his case be-
cause they were cutting off the respondent's ar-
gument, and said "Won't you please tell coun-
sel that the Court does not care to hear further
argument." Petitioner's counsel got up, strode
to the lectern, and said "They say they would
rather give you the case than listen to you."10

Which I guess was drawing some solace from
his defeat.

Oral argument today-both in the
Supreme Court and in most courts of
appeals-c onsists largely of responding to
questions from the bench. In his famous 1940
lecture on oral advocacy to the Association
of the Bar of the City of New York, John W
Davis told advocates that they should state
the nature of the case, its prior history, the
facts, and the applicable rules of law." In his
equally famous 1951 talk to the State Bar
of California, Justice Jackson said "[B]egin

with a concise history of the case, state the

holding of the court below and wherein it
is challenged[,] ... follow with a careful

statement of important facts, and conclude
with discussion of the law." 12 Well, those
must have been the days. Nowadays, the
most uninterrupted time that an advocate is
likely to get before the Supreme Court is a
couple of minutes at the outset of argument.
When I was preparing for Supreme Court
arguments, I always worked very hard on the
first sentence, trying to put in it my main
point and any key facts, because I appreciated
that the first sentence might well be the only
complete one I got out in the course of the
argument.

Supreme Court oral argument has always
been vigorous and rigorous. Some advocates
have collapsed in the face of it. The story
has been told oftentimes of Solicitor General
Stanley E Reed paling and being unable to

71
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proceed when he was faced-as the New York

Times put it-with "a barrage of technical

questions" from the nine Justices while try-

ing to defend New Deal legislation before the

Hughes Court.13 A little less well-known is

the story of the advocate in a commercial-

fraud case that was argued sixty years ago. The

Justices were a bit exercised about the facts,

JOURNAL OF SUPREME COURT HISTORY

Solicitor General Stanley F.
Reed was unable to continue
his argument defending the
Agricultural Adjustment Act in
1935 after being barraged with
technical questions from the
Justices.
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Thomas Ewing, a Senator from Ohio who would serve
in the Cabinet under two Presidents, fainted while
delivering oral argument before the Supreme Court in
1869. The propensity to faint obviously ran in the
family: his son, General Thomas Ewing (pictured),
suffered the same misfortune when he collapsed be-
fore the Justices during oral argument in 1895.

and the questioning focused on a particular

affidavit. At one point, Justice William 0.

Douglas demanded to know "who drafted this

affidavit?," at which point the lawyer fainted

dead away, hitting his head on the table on

the way to the floor. Court was adjourned and

a doctor was called for. When argument re-

sumed, the lawyer-bruised but unbowed-

stood up, looked at Justice Douglas, and said,
"That he had." 14

The fault in these cases, however, does not

rest entirely with an overly aggressive Court.

There is some interesting evidence that the

problem may be hereditary The Washington

Post of October 23, 1895 carried an item

describing how General Thomas Ewing had

fainted and collapsed while arguing a case be-

fore the Supreme Court. The story went on as

follows:

An extraordinary coincidence that

was brought to the mind of one of

the ancient Supreme Court employ-

ees, and that was amply verified in

the course of the day, was the fact that

about forty years ago, Hon. Thomas

Ewing, the father of Gen. Ewing, who

was twice a United States Senator

from Ohio, Secretary of the Treasury

under President Harrison, and the

first Secretary of the Interior under

President Taylor, had precisely such a

mishap, affecting him in a very simi-

lar way, and under exactly the same

conditions. While making an argu-

ment before the Supreme Court he

fell in a faint to the floor, in about

three feet of the spot where his son

sunk on the carpet yesterday.1 5

When the elder Ewing collapsed, he was ac-

tually not removed from the Court until after

midnight.16 The Court did not continue to hear

arguments in other cases over the prone body

of Senator Ewing. It adjourned; the Justices

gathered around Senator Ewing; his family and

friends were called for; and physicians were

summoned. He eventually recovered and went

on to live several more years of a very pro-

ductive life. Among the family members who

came to his side while he lay in the well of the

Court was his son, who continued the family

swooning tradition years later.17

Practically every advocate who has given

any kind of advice about arguing before the

Court has the same advice about questions: an-

swer them. Former Solicitor General Rex Lee

always used to say that oral advocates need

to practice saying two words-yes and no.18

Never put off answering a question. This is how

Davis put it in his famous talk: "If you value

your argumentative life do not evade or shuf-

fle or postpone, no matter how embarrassing

the question may be or how much it inter-

rupts the thread of your argument."19 Now,
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fast-forward twelve years from that advice to
the high drama of oral argument in the Steel

Seizure case.20 It was Davis's 13 8 h argument

before the Court, and perhaps his greatest day

before it. His brilliance seemed to quiet the

Justices21-except, of course, for Justice Felix

Frankfurter, who asked about United States

v. Midwest Oil Co., 22 a case Davis had ar-

gued forty years earlier when he was Solicitor

General that seemed to be inconsistent with his

present position.

MR. JUSTICE FRANKFURTER:

What about the holding operation

whereby the President took action in

the Midwest Company cases, and the

relationship of his action to the will

of Congress?

MR. DAVIS: It fell to my lot to ar-

gue that case. May I finish my brief

presentation before I answer Your

Honor?

MR. JUSTICE FRANKFURTER:

Yes.23

And it was in fact some time before Davis re-

turned to Frankfurter's question, saying "Now,
Your Honor mentioned the Midwest Oil cases.

Let me dispose of that."24

But what was particularly revealing is

what happened next, when Solicitor General

Philip Perlman stood up to argue, defending

President Truman's seizure of the mills. It was

not to be Perlman's greatest day before the

Court; he would have better. This time he

was being badgered with questions.25 Justice

JOURNAL OF SUPREME COURT HISTORY

When seasoned advocate
John W. Davis (pictured)
made his 1 3 8 th oral argu-
ment in the Steel Seizure
Case, he was able to de-
fer answering a question by
Justice Frankfurter about an
earlier case he had argued,
Midwest Oil. When oppos-
ing counsel Solicitor Gen-
eral Philip Perlman tried the
same delaying tactic, how-
ever, Frankfurter persisted
until Perlman answered his
question.
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Frankfurter asked him the same question he

had asked Davis.

MR. JUSTICE FRANKFURTER:

... Do you suggest that this non-

action of Congress is the equivalent

to what was done in the Midwest Oil

case?

MR. PERLMAN: I want to go into

that Midwest Oil case later on.26

But Frankfurter would not let him do that. He

just ignored Perlman's effort to put off the ques-

tion and came back with a half-dozen more

questions on the same subject.27 This surely

must have seemed very unfair to Perlman. I

think the lesson is: just because John W Davis

gets away with something, don't think that

you're going to as well.

Over the last generation of advocacy be-

fore the Supreme Court, one thing that has re-

mained fairly constant has been the level of

questioning. I took the first and last cases of

eachofthe sevenargument sessions inthe 1980
Term and the first and last cases in each of

the seven argument sessions in the 2003 Term

and added up the questions, and the statistics

confirm that impression. There was an aver-

age of eighty-seven questions per argument in

1980 and ninety-one per argument in 2003. In

both the 1980 and 2003 Terms, there were sig-

nificantly more questions, on average, for the

respondent than for the petitioner.

Davis famously said that an advocate

should "[r]ejoice when the Court asks ques-

tions."28 "[A]gain I say unto you," he wrote,
"rejoice." But apparently too much rejoicing

can be a bad thing. Recent studies have begun

to suggest that you can tell how a case is going

to come out simply by seeing which side was

asked the most questions:29 the side with the

most questions is going to lose. In the twenty-

eight cases I looked at, fourteen from the

1980 Term and fourteen from 2003, the most-

questions-asked "rule" predicted the winner-

or, more accurately, the loser-in twenty-four

of those twenty-eight cases, an 86 percent

prediction rate. So the secret for successful
advocacy-you don't need to read Davis, you

don't need to read Jackson-the secret to suc-

cessful advocacy is simply to get the Court to

ask your opponent more questions.

But while the level of questioning has

remained constant over the last generation,
there have been other changes, and significant

ones. Others have commented often enough

about the decline in the number of cases the

Supreme Court hears on the merits.30 The

Court now hears just over half the number

of cases it heard in 1980. There has been a

lot of hand-wringing at the bar, of course,
over this. I used to think it was a problem,
but over the last year I have come to real-

ize that it is not that serious a problem at all.

I think the phenomenon is largely explained

by the abolition of the Court's mandatory ap-

pellate jurisdiction in 1988, and perhaps by
the departure from the Court of Justice Byron

R. White. Justice White constantly advocated

having the Court hear more cases, to the extent

that he would write and regularly publish dis-

sents from denials of certiorari, listing the var-

ious circuit conflicts he thought the Court was

overlooking.

But whatever the reasons, the sharp de-

cline in the number of opportunities for

lawyers to argue before the Court has been

accompanied, perhaps paradoxically or per-

haps not, by an even more dramatic rise in the

number of experienced Supreme Court advo-

cates appearing before the Court, both in ab-

solute terms and proportionately. That, in any

event, was my impression, and I decided to

test it by comparing the lawyers who argued

in the 1980 Term and those who argued in the

2002 Term. In 1980, looking at oral arguments

by non-federal government attorneys-that

is, basically excluding the Solicitor General's

Office-fewer than 20 percent ofthe advocates

had ever appeared before the Supreme Court

before. In 2002, that number had more than

doubled, to over 44 percent.

The change is even more dramatic if you

look at what I will call experienced advocates,
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The author suggests that the
retirement of Justice Byron
R. White from the bench
may have contributed to the
reduction in the number of
cases the Court agrees to
hear each Term. A con-
stant advocate for the Court
to hear more cases, White
would regularly write dis-
sents from denial of certio-
rari, listing the various cir-
cuit conflicts he thought the
Court was overlooking.

or recidivists-those with at least three pre-
vious arguments before the Court. In 1980,
only 10 percent of non-Solicitor General argu-

ments were presented by experienced counsel.

In 2002, that number had more than tripled,

to 33 percent. In 1980, only three lawyers

outside the Solicitor General's Office argued
twice before the Court, out of some 240 argu-

ment slots for non-Solicitor General lawyers,

accounting for 2.5 percent of the arguments.

(For two of those three, it was their first and

second arguments ever.) But in 2002, there

were fourteen different non-Solicitor General

repeat performers who argued at least twice-

many more than twice-accounting for fully

24 percent of the non-Solicitor General argu-

ment slots, a tenfold increase.

I should be quick to point out that an ex-

perienced advocate does not necessarily make

for a better argument. Several of the Jus-

tices have gone out of their way to emphasize

that many first-timers-many only-timers-

have presented wonderful arguments.31 I ob-

served first arguments in the Supreme Court by

Michael Dreeben, Walter Dellinger, and Seth

Waxman from the very uncomfortable posi-

tion of the opposing counsel's chair. On each

of those occasions, I would have gladly traded

for a grizzled veteran as an opponent. But it is

reasonable to suppose that arguing before the
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Court is, like most things (including judging),
something that you hope to get better at as you

go along.

This rise in the number of experienced

practitioners before the Supreme Court is re-

flected in, and abetted by, another development

over the past generation: the rise of Supreme

Court and appellate practice departments in

major law firms. This is largely a phenomenon

of the past twenty-five years, not limited to

Washington, D.C., but certainly very evident

there. In establishing Supreme Court and ap-

pellate practice as a recognized specialty, these

private law offices, of course, have a very suc-

cessful model on which to draw. Since 1870,
the federal government has had such a spe-

cialized office-the Solicitor General's Office.

This type of development in the profession has

had something of a snowball effect. If one side

hires a Supreme Court specialist to present a

case, it may cause the client on the other side

to think that they ought to consider doing that

as well. This is just a variant on the old adage

that one lawyer in town will starve, but two

will prosper.

There has been a corresponding develop-

ment on the state and local government side.

More and more states are copying the federal

model and establishing state solicitor general's

offices. These offices certainly are devoted

to and focused on litigation before their state

supreme court and their state courts of appeals.

But they also appear far more frequently be-

fore the Supreme Court of the United States

now than they did in 1980. In the 2003 Term,
for example, a solicitor general or someone

from that office appeared for the states of

Alabama, Illinois, Michigan, Ohio, Tennessee,
Texas, and Washington. I do not want to put

too much weight on the label, but in fact if you

do have an office of appellate specialist at the

state level, I think it is natural to hope and as-

sume that lawyers from that office will bring

more experience and expertise to their cases

before the Supreme Court.

Along with the rise of specialists in the

private bar and the rise of specialists repre-

senting state and local government, the United
States Office of the Solicitor General is appear-
ing in proportionately more cases before the
Supreme Court than it did before. That office
has gone from appearing as a party or an ami-
cus in just over 60 percent of the cases in 1980
to appearing at argument in over 80 percent of
the cases the last three Terms. Interestingly, the
office's absolute numbers have remained about
the same as the Court's docket has contracted.
In 1980 the Solicitor General appeared in some
sixty-six cases; in the last three Terms, he was
in sixty-five, sixty-two, and sixty-two. I do
not think the Supreme Court's docket has con-
tracted simply by eliminating cases in which
there was no interest on the part of the fed-
eral government. Instead, over the past several
years the Solicitor General has filed and ar-
gued in cases that that office would have let
pass twenty-five years ago.

There is a certain institutional dynamic
at work here: the Solicitor General must sign
off on every appeal by the federal government
throughout the federal judiciary, from any level
to any other level. If the federal government
loses in a district court and wants to appeal to
the court of appeals, that has to be approved by
the Solicitor General. That role is much appre-
ciated by those of us on the inferior courts, be-
cause it helps ensure (at least in theory) that the
United States is maintaining a consistent litiga-
tion position throughout the country. But it is
an enormously heavy burden on the very lim-
ited resources of the Solicitor General's Office
to review, in every case, whether the govern-
ment should appeal and what position it should
take. The lawyers who do that work end up
working extremely hard, often on very mun-
dane issues. The reward, ofcourse, is that those
same lawyers have the opportunity to appear
for their country before the Supreme Court.
So however much the Supreme Court's docket
may contract, there is pressure to have some-
one from the Solicitor General's Office appear
in more and more of those cases.

The net result is that the experienced
lawyers of the Solicitor General's Office, on
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a relative basis, are appearing far more fre-

quently before the Supreme Court than they

did a generation ago. This, too, contributes to

the snowball effect. A client may not think

that it needs a Supreme Court specialist un-

til it finds out that the federal government's

Supreme Court specialist is joining what, up

to then, had been a purely private dispute.

Now, when you step back from all these

developments and look at the net consequence,
it is eye-catching. In 1980, the odds that the

advocate making his way to the lectern for

an oral argument before the Supreme Court

had ever been there before were about one in

three, including representatives of the Solici-

tor General's Office. By 2002, those odds were

over 50 percent. It is interesting to note that a

generation ago, a number of the Justices com-

mented quite critically on the quality of oral

argument before the Court.32 Justice Lewis F.

Powell said that he had high expectations of

the bar when he joined the Court, but that the

bar's performance "has not measured up to my

expectations."33 From Justice Powell, those are

very harsh words. Chief Justice Warren Burger

made the need for improved advocacy a re-

curring theme of his speeches, focusing on

the poor quality of advocacy by those rep-

resenting the states and local governments.34

Around 1980, retired Justice Douglas said that

40 percent of the oral advocates before the

Court were "incompetent."35 And in a 1983

lecture, the current Chief Justice attributed the

disrepute into which oral argument was falling

to the prevailing poor quality of oral advo-

cacy, noting that for many advocates before

the Supreme Court, oral argument seemed to

be an opportunity to present their brief "with

gestures."36

My bold claim today, looking back at

the last twenty-four years, is that things

have changed, and for the better. First, there

have been some very specific institutional

changes. The establishment of an advocacy

program at the Academy of State and Local

Governments and similar programs at the

National Association of Attorneys General

were a direct response to Chief Justice Burger's

critique.37 These organizations provide not

only amicus help, but also moot court train-
ing and other assistance to the representatives

of state and local government. There has been

a recent rise of similar programs available to all

advocates before the Court. The Georgetown

University Supreme Court Institute provided

rigorous moot court preparation for advocates

in two-thirds of the cases argued before the

Supreme Court during the 2003 Term. The

Institute's moot court program is highly val-

ued by novice and experienced advocates alike

because of the high quality and skill of the

judges that Institute director Professor Richard

Lazarus is able to attract to do the moot courts.

These programs have made it easier for both

first-timers and experienced advocates to do a

more professional job before the Court.

There have even been changes along these

same lines in the Solicitor General's Office.

Everyone who has served in the Solicitor

General's Office shares a belief that that office

enjoyed a golden age roughly corresponding

to the time that they served there. Suggesting
that something has improved in the Office

of the Solicitor General will to many seem

like heresy, because it implies that there was

at one time a need for improvement. All I

will note is that a generation ago it was not

the rule-certainly a practice, maybe even a

common practice, but not the rule-that So-

licitor General's Office lawyers went through

moot courts before their arguments. That re-

quirement was instituted by Judge Kenneth

Starr, and I believe it has stuck, which I think

has allowed some lawyers from the Office of

the Solicitor General to become even better

advocates.

I would not go so far as to say that the re-

emergence that I have identified of a Supreme

Court bar was a response to the judicial crit-

icism prevalent a generation ago. But per-

haps to the extent that the Justices at that

time identified an opportunity for improved
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quality and professionalism, the bar identi-
fied the same opportunity and responded. The
Supreme Court bar that I have been discussing
is, of course, nothing like the Supreme Court
bar of the John Marshall era. No one today is
going to argue in half of the Court's cases, as
William Pinkney did one year.38 But more and
more, there are familiar faces appearing at the
lectern-not just the curiously attired lawyers
from the Solicitor General's Office, but faces
from the private bar and from the states as well.
If I am right about this, I think it raises a num-
ber of interesting questions. If there has been a
re-emergence of the Supreme Court bar, when
did the old one die, and what killed it? What
is the relationship between the Court's shrink-
ing docket and the rise of the Supreme Court
bar? More generally, is a specialized bar a good
thing or a bad thing for the Court?

Obviously better advocacy-if in fact
that is what comes with more experienced
advocates-is a good thing. A well-argued
case will not necessarily be well decided;
sometimes the judges get in the way. But there
is a significant risk that a poorly argued case
will be poorly decided.39 That is a risk of
our adversary system. More experienced, bet-
ter advocates should be a good thing.

But the developments I have noted do raise
some concerns. Take the presence of some-
one from the Office of the Solicitor General
in more than 80 percent of the Court's ar-
gued cases. If you asked me as an abstract
proposition whether I would be troubled by
the idea that the executive branch was go-
ing to file something in every case before the
Supreme Court explaining its views, as a sort
of super law clerk, my answer would be yes,
I would find that very troubling. Eighty per-
cent is pretty close to every case, and as the
discernible federal interest in a matter before
the Court wanes, concern about the role being
played by the government increases.

On the private side, I would suppose that
the Justices are pleased to see good and ex-
perienced advocates present a case. But there

is no denying that something is lost as the bar

becomes more specialized. The Chief Justice

has referred to the "intangible value of oral ar-

gument," the point at which counsel and Court

look each other in the eye and have a public

"interchange" about the case.40 If you have a

case arising in Iowa that works its way through

the Iowa courts, goes to the Iowa Supreme

Court, and works its way to Washington, I think

there is something beneficial both for the U.S.

Supreme Court and certainly for the Iowa bar

to have Iowa attorneys present that case. That

is true, of course, only to the extent that those

attorneys are able and willing to learn what

practice before the Supreme Court is like and

what it demands of them. That may turn out

to be a very big challenge. It may be that not

many lawyers with different practices to main-

tain can set aside the months necessary effec-

tively to brief and to prepare for argument in

a case before the Supreme Court. There is a

corresponding challenge on the part ofthe spe-

cialist as well: to become intimately steeped in

the local character and details of any particular

case, so that they are able to convey that to the

Justices.

Whether an advocate is a recidivist or pre-

senting his first and only argument before the

Court, he needs to have something of the me-

dieval stonemason about him. Those masons-

the ones who built the great cathedrals-would

spend months meticulously carving the gar-

goyles high up in the cathedral, gargoyles that

when the cathedral was completed could not

even be seen from the ground below. The advo-

cate here must meticulously prepare, analyze,
and rehearse answers to hundreds of questions,
questions that in all likelihood will actually

never be asked by the Court. The medieval

stonemasons did what they did because, it was

said, they were carving for the eye of God. A
higher purpose informed their craft. The ad-

vocate who stands before the Supreme Court,
whether a veteran or novice, also needs to in-

fuse his craft with a higher purpose. He must

appreciate that what happens here, in mundane
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case after mundane case, is extraordinary-the
vindication of the rule of law-and that he as
the advocate plays a critical role in the process.
The advocate who appreciates that does infuse
his work with a higher purpose, and that higher
purpose will steel him for the long and lonely
work of preparation, will bring the proper pas-
sion to his cause, will assuage the bitterness of
defeat and moderate the elation of victory, and
will, more and more, forge a special bond with
his colleagues at the Supreme Court bar.

*This article is the printed version of a lecture
delivered at the Supreme Court Historical So-
ciety's Annual Meeting on June 7, 2004.
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Investor and Investment Dispute Resolution – Some Thoughts on the United States and 
International Experience with Business and Commercial Courts 

 
By Hon. Elizabeth S. Stong1 

 
Many stakeholders – including business lawyers, business clients, and perhaps even 

judges and court administrators – have considered the question of what kinds of courts and court 

processes are best suited to the resolution of complex business disputes, including investor 

disputes.  Experience in our state and federal court systems suggests that these cases can have 

special needs and requirements, and that courts can offer more efficient and effective dispute 

resolution when this is recognized.  

Courts and court systems have developed tools to address these situations.  Many state 

courts, including the New York state courts, have created a unit or division within their court 

system to hear complex business disputes.  The federal court system has 94 federal judicial 

districts and thirteen appellate circuits (the First to Eleventh and District of Columbia Circuits, as 

well as the Federal Circuit), and in the federal system as well, lessons can be drawn from the 

experience of federal diversity jurisdiction and the specialized bankruptcy court system.  And 

outside the United States, it can be seen that England’s experience with a Commercial Court and 

Financial List to address complex financial matters confirms the soundness of these lessons.   

The hallmarks of these solutions to the challenges of complex business and financial 

dispute resolution include: 

 
1  Hon. Elizabeth S. Stong is a U.S. Bankruptcy Judge for the Eastern District of New York, 
sitting in Brooklyn.  Prior to her appointment to the bench, Judge Stong was an active litigator in 
business and commercial disputes, including investor and investment disputes, in federal and 
state courts and arbitrations.   
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(i) the designation of a specialized business dispute unit within the court system 

as the Commercial Division, Complex Litigation Division, or something similar, 

with dedicated judges, court staff, training, and resources;  

(ii) requirements that identify and limit the types of cases that can be filed and 

heard in the business dispute unit including a threshold amount in 

controversy, a designation of what kinds of claims or causes of action can be 

heard, and perhaps the requirement as to the parties that the dispute be a 

business-to-business or investor-to-business dispute, as opposed to a 

consumer-to-business dispute; and  

(iii)  specialized rules and procedures, including for case management, that promote 

the efficient consideration of for a case to be handled effectively.  Note that these 

may also include specialized alternative dispute resolution procedures, such as 

a business-dispute focused court-annexed mediation option. 

New York County’s Supreme Court – Commercial Division 

One excellent example of a successful complex business dispute court is the Commercial 

Division of the trial courts in most every county in New York State.  This court was first 

established nearly thirty years ago, in 1995, as a division or part of the New York State Supreme 

Court – the trial court – in Manhattan or New York County.  This venue was a very logical 

choice for the initial establishment of such a court because this court was very often the court of 

choice for complex business disputes.  It was – and is – also a very large court, with a large 

caseload and many judges, and divisions or “parts” are regularly used in case administration to 

assign cases of a similar nature to the same “part” and judge.   
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The Commercial Division’s rules include a narrative description of the key aspects of the 

court’s role and function.  It explains that “today’s Commercial Division of the New York State 

Supreme Court is an efficient, sophisticated, up‐to‐date court dealing with challenging 

commercial cases.  From its inception, the Commercial Division has had as its primary goal the 

cost‐effective, predictable and fair adjudication of complex commercial cases.”  See Exhibit A.  

see also http://ww2.nycourts.gov/rules/trialcourts/202.shtml#70  This statement highlights the 

jurisdiction, including “substantial monetary thresholds” and “carefully chosen case types,” as 

well as judges with “extensive experience in resolving sophisticated commercial disputes” and 

the ability to “devote themselves almost exclusively to these complex commercial matters.”  See 

Exhibit A.  The statement also points to specialized “rules, procedures and forms especially 

designed to address the unique problems of commercial practice” and a Commercial Division 

Advisory Council comprised of commercial lawyers, corporate in-house lawyers, and judges 

who share a commitment to the Commercial Division’s success. 

At present, eight Justices are assigned to sit in the New York Supreme Court – 

Commercial Division in New York County.  Each has his or her own caseload and staff.  They 

are selected for their skill, knowledge, and experience in managing these types of disputes.  The 

Commercial Division also has a dedicated case administration team within the larger case 

administration staff of the court.  They also regularly receive training tailored to assist them in 

understanding and addressing their caseload.   

The Commercial Division limits the types of cases that it hears by the amount in 

controversy.  The requirements for a case to be filed and heard in the Commercial Division 

include, for most types of claims, a monetary threshold for the amount in controversy, and in 

New York County, the amount in controversy must be at least $500,000.  Note that this figure 
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excludes claims for punitive or exemplary damages, interest, court costs, attorney’s fees, and 

other expenses of the action.  These thresholds are established by the statewide rules for the 

Commercial Divisions, and they vary for Commercial Division courts around New York State, 

including in nine counties and two additional judicial districts, and range from $50,000 in courts 

located in smaller settings to, as noted, $500,000 in New York County.  Notably, four of the five 

counties that make up New York City have Commercial Divisions.  See 

http://ww2.nycourts.gov/rules/trialcourts/202.shtml#70   

The Commercial Division also limits the types of cases that it hears by the nature of the 

principal claims in the case.  Many types of claims are specifically identified as eligible to be 

heard; and a few types of claims are specifically excluded.   

Types of cases that can be filed and heard in the Commercial Division include many 

disputes that arise in the course of a business’s operations, typically involving a business-to-

business dispute and perhaps also including the business’s officers and directors.  The list of 

types of disputes has grown over the years that the Commercial Division has been operating, and 

this may be one measure of how successful it has been.  Here again, these are described in detail 

in the statewide rules for the Commercial Divisions that have been established around New York 

State.  See http://ww2.nycourts.gov/rules/trialcourts/202.shtml#70.   

Examples of such disputes include the following:   

• Claims for breach of contract or fiduciary duty, fraud, misrepresentation, and business 

torts such as unfair competition or tortious interference with contract;  

• Claims for violations of statute or common law that arise out of business dealings.  These 

business dealings can include matters such as sales of assets or securities and corporate 

restructurings.  They can also include disputes arising from partnership, shareholder, joint 
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venture, and other business agreements.  And they may include disputes relating to trade 

secrets, restrictive covenants, and employment agreements (other than claims of 

discrimination).  

• Claims arising out of transactions governed by the Uniform Commercial Code (except for 

claims that concern individual residential cooperative or condominium units); 

• Claims arising out of transactions that involve commercial real property, unless the action 

is only a claim to collect rent;  

• Claims arising out of business transactions or dealings with commercial banks and other 

financial institutions; 

• Claims arising out of the internal corporate affairs of business organizations; 

• Claims for professional malpractice by accountants or actuaries, and legal malpractice 

arising out of representation in commercial matters; 

• Many kinds of business insurance coverage disputes, including with respect to 

environmental insurance; directors and officers insurance, errors and omissions 

insurance, and business interruption insurance; and  

• Applications relating to a business arbitration, including applications to stay or compel 

arbitration, and to confirm or overturn an arbitration award.   

Some types of cases may be filed and heard in the Commercial Division even if the 

$500,000 threshold for the amount in controversy is not met.  These include:  

• Commercial class action claims, and claims brought by shareholders in the name of the 

corporation, typically against the corporation and its officers and directors, known as 

shareholder derivative actions, whether or not the amount in controversy is more than the 

$500,000 threshold; and 
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• Claims arising out of the dissolution of business entities including corporations, 

partnerships, limited liability companies, limited liability partnerships and joint ventures, 

whether or not the amount in controversy is more than the $500,000 threshold. 

In addition, the Commercial Division will not hear certain types of claims even if the 

$500,000 monetary threshold is met.  These actions include: 

• Claims to collect professional fees; 

• Some kinds of insurance coverage disputes, including with respect to insurance coverage 

for personal injury or property damage;  

• Residential real estate disputes, including residential landlord-tenant matters; and 

• Commercial real estate disputes that involve only the payment of rent. 

Other aspects of the statewide Commercial Division Rules also show how the work of 

this specialized unit within the court system meets the needs of its complex business dispute 

caseload.  These include provisions for electronic filing, discovery, use of experts, model forms, 

and a commitment to early case resolution through the use of the Commercial Division’s 

alternative dispute resolution program.   

That is, New York Supreme Court’s Commercial Division is an illustration of how a 

specialized unit within the court system has been designed to meet the particular needs of 

complex business disputes.  It functions as a separate unit within the state court system, with 

dedicated judges, court staff, training, and resources.  It addresses a limited caseload, with limits 

based on the amount in controversy and the nature of the claim.  The Commercial Division has 

adopted specialized rules and procedures, including for managing the pre-trial process and for 

alternative dispute resolution.  And finally, it continues to evolve and adapt, through a 
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collaboration among stakeholders including the judiciary, court administrative staff, and the 

commercial lawyers who practice there.   

The Federal Courts – Diversity and Bankruptcy Jurisdiction 

Additional insight into specialized courts may be gained from aspects of the United 

States federal court system.  In substance, United States federal judges – in the first-instance trial 

or District Courts, the Circuit Courts of Appeal, and the United States Supreme Court – are 

generalist judges, and hear all of the matters that come before their courts, whether civil or 

criminal, administrative, or other types of cases.   

Federal Diversity Jurisdiction.  An example of a limitation on subject-matter jurisdiction 

is federal diversity jurisdiction, which is restricted based on the citizenship of the parties and 

employs an amount-in-controversy threshold.  An example of specialized court jurisdiction is the 

jurisdiction of federal bankruptcy courts. 

The United States federal courts are recognized as courts of limited jurisdiction.  Much of 

the caseload of federal courts is based on “federal question” subject matter jurisdiction, or cases 

that arise from a federal claim or cause of action.  Federal courts also may exercise subject 

matter jurisdiction in cases that do not raise a federal question, pursuant to federal “diversity 

jurisdiction.”   

Diversity jurisdiction has roots in the notion that where a dispute is between citizens of 

different states, it should be able to be heard in a federal court – even if it could also be heard in 

a state court – so that all of the parties have a forum that is free from the perception or possibility 

of local bias.  As Supreme Court Justice Felix Frankfurter explained in Guaranty Trust Co. of 

New York v. York: 

Diversity jurisdiction is founded on assurance to non-resident litigants of courts 
free from susceptibility to potential local bias.  The Framers of the Constitution . . 
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. entertained “apprehensions” lest distant suitors be subjected to local bias in State 
courts, or, at least, viewed with “indulgence the possible fears and apprehensions” 
of such suitors.  . . .  And so Congress afforded out-of-State litigants another 
tribunal, not another body of law. 
 

Guaranty Trust Co. of N.Y. v. York, 326 U.S. 99, 112-13 (1945) (citing Bank of the U.S. v. 

Deveaux, 9 U.S. (5 Cranch) 61, 87 (1809)). 

In order to meet the requirements for diversity jurisdiction, none of the plaintiffs may be 

from the same state as any of the defendants.  In addition, the amount at issue must be at least 

$75,000, excluding interest and costs, and this provides some assurance that the dispute will be 

of a size that warrants the exercise of federal subject-matter jurisdiction.   

That is, federal diversity jurisdiction is another example of the use of an amount-in-

controversy threshold as a limitation on the jurisdiction of a court, as well as an example of a 

basis for jurisdiction that is grounded in notions of assuring the availability of a forum that is, 

both in fact and in perception, able to be fair and impartial to all of the parties.   

Federal Bankruptcy Courts.  An example of a court with specialized jurisdiction within 

the United States court system is the United States bankruptcy court.  The goal of the bankruptcy 

process is to give a debtor, whether a multinational corporation or an individual or family in the 

community, a fresh start and a second chance, and the opportunity to repay creditors in an 

orderly manner.   

These courts are established in each federal district as units of the District Courts, and all 

bankruptcy cases are referred to the bankruptcy courts.  Federal courts have exclusive 

jurisdiction over all bankruptcy cases.  These cases may include the restructuring of the largest 

corporations with active and ongoing business operations and thousands of employees and 

creditors.  They also include the five-year repayment plan of a family working to save their home 

from foreclosure.  And in many instances, these cases are the simple liquidation case of the 
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“honest but unfortunate” individual who is simply overwhelmed by debt, and needs bankruptcy 

relief.   

The work of the bankruptcy court is simultaneously both specialized and broad, and calls 

for a judge to interpret and apply the federal bankruptcy statute and many other statutes and 

rules, as well as the common law of contracts, real property, and several other areas of law.  In 

addition, the bankruptcy caseload is large – from several hundred thousand to millions of cases 

annually – and these cases often have significant additional administrative and procedural case 

management needs.  In general, all matters that arise in or relate to the bankruptcy case will 

become part of the bankruptcy court proceedings.   

Bankruptcy judges are appointed to their courts and work with a chambers team of law 

clerks and a courtroom deputy or judicial assistant, all of whom are expert in both the law and 

the procedural and case management tools of the bankruptcy process.  Depending on the size of 

the district and the number of cases there could be as few as just one and as many as 20 

bankruptcy judges serving in a judicial district.  Bankruptcy courts have their own dedicated 

court staff, including senior administrative staff.  Bankruptcy court filings may be made on an 

electronic case filing system that is designed to meet the special requirements of these matters. 

Bankruptcy courts also have a specialized set of rules, the Federal Rules of Bankruptcy 

Procedure, that establish the procedures and steps for a bankruptcy case.  These rules incorporate 

many of the Federal Rules of Civil Procedure that apply in district court actions, and they are 

designed to meet the special needs of these cases efficiently and effectively.  Most every 

bankruptcy court has adopted, at the local level, alternative dispute resolution procedures that 

encourage the early and cost-effective resolution of disputes.  Court-annexed mediation, 
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sometimes with a judicial officer serving as the court-appointed mediator, is a common part of 

these local rules.   

In addition, many bankruptcy courts have established ways to work with the lawyers who 

practice there, including through court advisory committees, bar associations, and other means.  

The issues that arise in a bankruptcy court often reflect developments in the business and finance 

sector, and the court process is improved when there are opportunities for the stakeholders in the 

process to come together and learn from each other’s experience.   

Here again, the federal bankruptcy courts illustrate how a specialized unit within a court 

system has been designed to meet the particular needs of certain types of court proceedings, and 

these often include the restructuring and debt resolution of complex and multinational business 

entities.  The bankruptcy court functions as a separate unit within the federal district court 

system, with dedicated judges, court staff, training, and resources.  It addresses a specific 

caseload, defined by its relationship to a corporate or natural person that is a debtor in a 

bankruptcy case.  The bankruptcy court system has specialized rules and procedures that address 

comprehensively all aspects of the process, and at the local level, rules also provide for 

alternative dispute resolution pathways.  And just as the kinds of financial distress change over 

time, the bankruptcy process is able to evolve and adapt, through a collaboration among 

stakeholders including the judiciary, court administrative staff, and the lawyers who practice 

there.   

An English Example – the Commercial Court, Queen’s Bench Division, High Court of Justice 

It is worth noting that experience outside the United States confirms the possibilities of a 

dedicated court for the resolution of complex business disputes.  In England, the Commercial 

Court is a part of the Queen’s Bench Division of the High Court of Justice and hears 
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sophisticated business disputes.  It describes itself as more than 100 years old and the first of its 

kind in the world.  The Commercial Court consists of fourteen Justices, and limits the cases that 

it hears to “commercial claims.”  These matters are defined as “any claim arising out of the 

transaction of trade and commerce,” and they include: 

• Claims arising from a business document or contract; 

• Claims arising from the export or import of goods; 

• Claims arising from the carriage of goods by land, sea, air or pipeline; 

• Claims arising from the exploitation of oil and gas reserves or other natural resources; 

• Claims arising from insurance and re-insurance; 

• Claims arising from banking and financial services; 

• Claims arising from the operation of markets and exchanges; 

• Claims arising from the purchase and sale of commodities; 

• Claims arising from the construction of ships; 

• Claims arising from business agency; and 

• Claims relating to an arbitration demand or award. 

In 2015, the English Commercial Court established a Financial List as a specialized 

venue within the court for claims arising from complex financial transactions and instruments.  

The Financial List is presently comprised of some thirteen jurists drawn from the Chancery 

Division and the Queen’s Bench Commercial Division of the court, building on the expertise of 

both.   

As explained by the Lord Chief Justice in introducing this initiative, several reasons led 

to the introduction of the Financial List: 
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First, it will promote access to the courts and the expertise of trial judges, for 
market actors in an area that is of significant importance to the development of 
both the domestic economy, and to open markets internationally. 
 
Secondly, and particularly through the test case procedure, the Financial List will 
help to avoid costly and time consuming litigation, through providing a 
mechanism for authoritative guidance before disputes have arisen.  It thus helps to 
provide the necessary environment, identified by Adam Smith, for economic 
activity to thrive. 
 
Thirdly – and flowing from the first and second points – I hope that this initiative 
will promote the rule of law both nationally and internationally.  At the national 
level it does so for the reasons I have already outlined.  At the international level 
it does so through acting as a beacon.  The courts and the judiciary of this 
jurisdiction are widely respected throughout the world, for their expertise, 
knowledge of the markets, their incorruptibility and their independence. 
 
The new Financial List – embodying these virtues – will set an international 
benchmark.  The new list will not only encourage international litigants to 
continue to use our courts, the principles they embody and their jurisprudence, but 
in doing so they will help to raise standards.  Setting the bar high here will help to 
raise the bar high across the world. 
 

https://www.judiciary.uk/you-and-the-judiciary/going-to-court/high-court/courts-of-the-

chancery-division/financial-list/history/    

These “Financial List claims” include: 

• Claims that principally relate to loans, project finance, banking transactions, derivates 

and complex financial products, financial benchmark, capital or currency controls, bank 

guarantees, bonds, debt securities, private equity deals, hedge fund disputes, sovereign 

debt, or clearing and settlement, and is for more than £50 million or equivalent; 

• Claims that require particular expertise in the financial markets; and  

• Claims that raise issues of general importance to the financial markets.  

Notably, the Financial List describes its strategy as “judge-led” in response to the 

“important public interest in the just resolution of commercial disputes” and the fact that 

“business is changing, rapidly, the world over.”  https://www.judiciary.uk/you-and-the-
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judiciary/going-to-court/high-court/courts-of-the-chancery-division/financial-list/financial-list-

context/  It also describes a design “to respond to users” and “to ensure a business-relevant law” 

and notes that “markets are most efficient when their actors have mechanisms to resolve 

uncertainties quickly and definitively.”  https://www.judiciary.uk/you-and-the-judiciary/going-

to-court/high-court/courts-of-the-chancery-division/financial-list/financial-list-context/   

That is, and here again, the implementation by the English courts of the Commercial 

Court and the Financial List as a specialized venue within the court for claims arising from 

complex financial transactions and instruments illustrates how a specialized unit within the court 

system meets the particular needs of complex business and financial disputes.  In the case of the 

Financial List, the goal of raising standards both locally and across the world is explicitly 

recognized.  The Commercial Court and Financial List address a limited caseload, with 

limitations based on the amount in controversy and the nature of the claim, as well as the need 

for financial markets expertise.  And these forums seek to engage their stakeholders, including in 

business and financial markets, to continue to improve their dispute resolution processes.   

*                    *                    * 

In sum, the practical experience in the United States state and federal courts suggests that 

tools for success for a court to address sophisticated business and financial disputes, including 

investor disputes, include the designation of a specialized business dispute unit within the court 

system, with dedicated judges, court staff, training, and resources.   

They also include limitations on the jurisdiction of the court unit, that identify the types 

of cases to be heard, and that establish a jurisdictional limit as to the amount in controversy.  And 

they include the adoption and maintenance of the appropriate specialized rules and procedures, 
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including for prompt and effective case management and resolution, including the possibility of 

specialized alternative dispute resolution processes.   

Finally, in order to assure continued success, the engagement of the full range of 

stakeholders, including corporate and in-house lawyers, judges, court staff, and others, in court 

advisory committees and other entities should be considered, because the requirements and 

expectations placed on such a court are likely to evolve at the speed of business – which, these 

days, is rather swift indeed. 
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Exhibit A 

Preamble to Rules of Practice for the Commercial Division 

 

Preamble 

Created in 1995, today’s Commercial Division of the New York State Supreme Court is an 
efficient, sophisticated, up‐to‐date court dealing with challenging commercial cases. From its 
inception, the Commercial Division has had as its primary goal the cost‐effective, predictable 
and fair adjudication of complex commercial cases. By virtue of its specialized subject matter 
jurisdiction, exceptional judicial expertise, rules and procedures dedicated to commercial 
practice, and commitment to high standards of attorney professionalism, the Division has 
established itself at the forefront of worldwide commercial litigation in the twenty-first century. 

(1) Jurisdiction and Judiciary 

The subject matter jurisdiction of the Commercial Division – including both substantial 
monetary thresholds and carefully chosen case types (see §202.70[a] and [b]) – is designed to 
ensure that it is the forum of resolution of the most complex and consequential commercial 
matters commenced in New York’s courts. Accordingly, the Division’s judges are chosen for 
their extensive experience in resolving sophisticated commercial disputes. Unlike jurists in other 
civil parts in New York’s court system, Commercial Division justices devote themselves almost 
exclusively to these complex commercial matters. 

(2) Rules and Procedures 

Since its inception, the Commercial Division has implemented rules, procedures and forms 
especially designed to address the unique problems of commercial practice. Such rules have 
addressed a wide range of matters such as proportionality in discovery, optional accelerated 
adjudication, robust expert disclosure, limits on depositions and interrogatories, streamlined 
privilege logs, special rules concerning entity depositions, model forms to facilitate discovery, 
expedited resolution of discovery disputes, simplification of bench trials, time limits on all trials, 
streamlined presentation of evidence at trials, and a strong commitment to early case disposition 
through the Division’s alternative dispute resolution program. Equally important, through the 
work of the Commercial Division Advisory Council – a committee of commercial practitioners, 
corporate in-house counsel and jurists devoted to the Division’s excellence – the Commercial 
Division has become a recognized leader in court system innovation, demonstrating an 
unparalleled creativity and flexibility in development of rules and practices. 

(3) The Commercial Division Bar 

Finally, the work of the Commercial Division has prospered through the strong cooperative spirit 
of the bar practicing before it. The subject matter jurisdiction of the court, the pace of high-stakes 
commercial practice, the sophistication of the judiciary and the specialized rules of the Division 
require that the practicing bar be held rigorously to a standard of commitment and 
professionalism of the highest caliber. For example, the failure to appear (or the appearance 
without proper preparation) at scheduled court dates, depositions or hearings is generally viewed 
as highly improper in the Commercial Division, and can readily result in the imposition of 
sanctions and penalties as permitted under statute and court rule (see, e.g., CPLR 3126; see also 
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22 NYCRR Part 130). At the same time, the Commercial Division’s judiciary is strongly 
committed to the ongoing development of New York’s commercial bar and, in that spirit, has 
instituted practices encouraging the participation of less experienced members of that bar in 
substantive and meaningful ways (including presentation of motions or examination of 
witnesses) in matters before it. In this manner, the Division seeks to ensure the continued 
development of the highest quality of commercial bar in New York State. 

(4) Conclusion 

“New York is the center of world commerce, the headquarters of international finance, the home 
of America’s leading businesses. As such, it strongly needs a modern, well-staffed, properly 
equipped forum for the swift, fair and expert resolution of significant commercial disputes.” In 
1995, those words introduced the New York State Bar Association’s report proposing the 
creation of the Commercial Division (N.Y. St. Bar Ass’n, A Commercial Court For New York 
[Jan. 1995]). Since then, they have served as the central rationale for the Division’s commitment 
to excellence in the administration of the rule of law in business in New York. The practice rules 
of the Commercial Division, set forth below, are a crucial component of that commitment, and 
are designed to be a dynamic counterpart to the innovative and efficient business practices which 
are so essential to the economic health of our State and nation. 
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Complex Business Dispute Resolution: Judicial 
Policies and Procedures 

Introduction 

Various courts have established unique policies and procedures specifically catered towards the 
special needs and requirements of complex business disputes. Examples of such courts include 
the Commercial Division of the New York Supreme Court, U.S. Bankruptcy Court for the 
Eastern District of New York, the Commercial Court of the Queen’s Bench Division of the High 
Court of Justice, and the Singapore International Commercial Court. This source packet 
highlights the policies that promote the efficiency and efficacy of dispute resolution at these 
courts. For further information on a specific court, follow the links below.  

Contents of Packet 

I. New York Supreme Court, Commercial Division, 
http://ww2.nycourts.gov/courts/comdiv/index.shtml 

Section 202.70: Rules of the Commercial Division of the Supreme Court, 
http://ww2.nycourts.gov/rules/trialcourts/202.shtml#70 

Report of the Office of Court Administration to the Chief Judge on the Commercial 
Division Focus Groups, http://ww2.nycourts.gov/sites/default/files/document/files/2018-
05/ComDivFocusGroupReport.pdf 

The Chief Judge’s Task Force on Commercial Litigation in the 21st Century, 
http://nysbar.com/blogs/nybusinesslitigation/ChiefJudgesTaskForceOnCommercialLitiga
tionInThe21stpdf2.pdf 

Rules and Procedures of the Alternative Dispute Resolution Program, 
http://ww2.nycourts.gov/courts/comdiv/ny/ADR_overview.shtml  

II. U.S. Bankruptcy Court, Eastern District of New York, 
https://www.nyeb.uscourts.gov/ 

Local Bankruptcy Rules for the Eastern District of New York, 
https://www.nyeb.uscourts.gov/local-bankruptcy-rules-united-states-bankruptcy-court-
eastern-district-new-york 

General Order No. 676, Adoption of Modified Loss Mitigation Program Procedures, 
https://www.nyeb.uscourts.gov/sites/nyeb/files/ord_676-with-procedures.pdf 

General Order No. 679, Procedural Guidelines for Communication and Cooperation 
Between Courts in Cross-Border Insolvency Matters, 
http://www.nysb.uscourts.gov/sites/default/files/Chapter15Guidelines.pdf 
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III. The Commercial Court, Queen’s Bench Division, High Court of Justice, 
https://www.judiciary.uk/you-and-the-judiciary/going-to-court/high-court/queens-
bench-division/courts-of-the-queens-bench-division/commercial-court/ 

Civil Procedure Rules, Part 58-59, https://www.justice.gov.uk/courts/procedure-
rules/civil/rules/part58 

The Commercial Court Report 2020-2021, https://www.judiciary.uk/wp-
content/uploads/2022/02/14.50_Commercial_Court_Annual_Report_2020_21_WEB.pdf 

The Commercial Court Guide, 11th Edition, https://www.judiciary.uk/wp-
content/uploads/2022/02/Commercial-Court-Guide-11th-edition.pdf 

IV. Singapore International Commercial Court, https://www.sicc.gov.sg/ 

Report of the SICC Committee, https://www.mlaw.gov.sg/files/Annex-A-SICC-
Committee-Report.pdf/ 

Singapore International Commercial Court Rules 2021, 
https://sso.agc.gov.sg/SL/SCJA1969-S924-2021?DocDate=20211202#top 

SICC Introduces Standalone SICC Rules 2021 To Incorporate International Best 
Practices an Facilitate International Dispute Resolution, 
https://www.judiciary.gov.sg/news-and-resources/news/news-details/media-release-
singapore-international-commercial-court-introduces-standalone-sicc-rules-2021-to-
incorporate-international-best-practices-and-facilitate-international-dispute-resolution 

SICC Procedural Guide, https://www.sicc.gov.sg/docs/default-source/legislation-rules-
pd/2021-12-21-sicc-procedural-guide-(wef-1apr2022)(clean).pdf 
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New York Supreme Court – Commercial Division 

Section 202.70: Rules of the Commercial Division of the Supreme Court, 
http://ww2.nycourts.gov/rules/trialcourts/202.shtml#70 

Outlines the jurisdictional rules of the Commercial Division and provides background to 
the purpose of the court.  

Report of the Office of Court Administration to the Chief Judge on the Commercial Division 
Focus Groups, http://ww2.nycourts.gov/sites/default/files/document/files/2018-
05/ComDivFocusGroupReport.pdf 

Provides a history of the court, identifies unique features of the court to be exported to 
other parts of the court system, and recommends certain improvements to the court’s 
structure and procedures. 

The Chief Judge’s Task Force on Commercial Litigation in the 21st Century, 
http://nysbar.com/blogs/nybusinesslitigation/ChiefJudgesTaskForceOnCommercialLitigationInT
he21stpdf2.pdf 

Outlines the Chief Judge’s vision for how commercial disputes should be resolved in 
New York, including recommendations for how the Commercial Division can “better 
manage judicial resources, use non-judicial personnel and alternative dispute resolution, 
and engage more closely with the corporate academic community and the Bar to ensure 
that judges and court staff benefit from the most up-to-date independent perspectives and 
information.” 

Rules and Procedures of the Alternative Dispute Resolution Program, 
http://ww2.nycourts.gov/courts/comdiv/ny/ADR_overview.shtml  

Provides an overview of the Alternative Dispute Resolution Program, for which many 
commercial cases are eligible. Includes the program’s rules, procedures, and standards of 
conduct.  
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REPORT OF THE OFFICE OF COURT ADMINISTRATION to the CHIEF JUDGE on the COMMERCIAL DIVISION FOCUS GROUPS 3

I
EXECUTIVE SUMMARY

The Commercial Division is functioning well and provides many practices and innovations worthy of

consideration for use in other parts of the New York State court system. That is the clear-cut conclu-

sion of this Report of the Office of Court Administration to the Chief Judge on the Commercial Division

Focus Groups.* 

The Focus Groups, conducted in five locations throughout the State between December 2005 and

February 2006, brought together current and retired judges, prominent commercial litigators and in-house

counsel of major corporations for a meaningful dialogue about the Commercial Division. Their discussions

generated a list of ideas that might work well elsewhere. This was not the only purpose of the Focus Groups.

Consistent with their charge, they also identified areas of the Commercial Division and commercial prac-

tice in New York State that could be improved. 

The Focus Groups additionally demonstrated that they are a good tool for the court system to gather

and analyze information. Thus, one recommendation of this Report is to expand the focus group informa-

tion-gathering model to other areas in the court system.  

The Focus Groups identified a dozen features of the Commercial Division that might be useful in

other courts, including:

require notice of applications for temporary restraining orders (“TROs”), except in extraordinary 

circumstances;

address electronic discovery issues at an early conference;

encourage judges to exercise discretion whether or not to stay discovery, in whole or in part, on

the making of a dispositive motion;

encourage more proactive involvement of judges in settlement and alternative dispute resolution

(“ADR”);

improve support for use of outside technology in courtrooms;

encourage proactive, hands on, but adaptable case management;

give courts discretion to require a statement of uncontroverted material facts in support of (or in

opposition to) a motion for summary judgment;

impose page limits on motion papers;

establish uniform rules for other courts;

increase the use of in limine motions;

increase the use of e-filing; and

require pre-motion conferences prior to the filing of discovery motions.

These twelve items are the subject of Part V of this Report. The Focus Groups’ ideas targeted more

specifically at improving the Commercial Division and commercial practice generally in New York State

are treated in Part VI of this Report. 

* For the preparation of this report we are especially grateful to Robert L. Haig, Esq. of Kelley Drye & Warren LLP, and Jeremy R. Feinberg,

Esq. and Gretchen Walsh, Esq. of the Office of Court Administration.
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II
A BRIEF HISTORY OF THE COMMERCIAL DIVISION

The Commercial Division evolved from an experiment that began on January 1, 1993, when four Justices

of the Supreme Court were assigned to hear commercial cases in New York County. Their courtrooms

were called Commercial Parts and the Justices were assigned cases involving contracts, corporations, insur-

ance, the Uniform Commercial Code, business torts, bank transactions, complex real estate matters and

other commercial law issues. 

This experiment involved significant collaboration between the Bench and Bar. Indeed, the idea

behind a permanent Commercial Division came from the State Bar Association’s Commercial and Federal

Litigation Section. Its comprehensive 1995 report studied the Commercial Parts initiative, deemed it high-

ly successful and recommended that it be institutionalized Statewide. The 1995 report advanced several

reasons supporting the creation of a separate division to handle commercial matters, including New York’s

role as a center of commerce, which the Section believed a commercial court would enhance, and the

unique attributes and complexity of commercial cases, which warrant specialized judicial treatment. Such

a court could combat a disturbing trend: businesses were increasingly resorting to other forums such as

Federal District Court, Delaware Chancery Court and private ADR methods to avoid what had been per-

ceived as New York’s overburdened state court system. 

In response to the 1995 report, Chief Judge Judith S. Kaye created the Commercial Courts Task Force,

co-chaired by Hon. E. Leo Milonas and Robert L. Haig, Esq., to examine the Section’s report and develop

a blueprint for its implementation. The Task Force called for establishing a Commercial Division of the

Supreme Court in areas of the State with significant commercial litigation. On November 6, 1995, the

Commercial Division officially opened its doors in New York and Monroe Counties. Since then, the

Division has expanded to Albany, Erie, Kings, Nassau, Queens, Suffolk and Westchester Counties, and

throughout the Seventh Judicial District. Current Justices of the Division are listed in Appendix A to this

Report. The Commercial Division Law Report, issued four times per year in hard copy and electronically

on the Commercial Division website, contains summaries of recent leading opinions of the Commercial

Division Justices. The Commercial Division website can be found at www.nycourts.gov/comdiv.

The State’s business community, the commercial bar as a whole, and the Commercial and Federal

Litigation Section in particular, have all responded enthusiastically to the Commercial Division. The

Section referred to the Division as “a case study in successful judicial administration.” Business and legal

publications throughout the United States have commented favorably on the Commercial Division. At the

time of its inception, the Wall Street Journal stated “[w]hile several other States have been pushing for trial

courts devoted exclusively to business litigation, New York is the first in which a general trial court has

implemented such a program.” The National Law Journal touted the Commercial Division Justices for their

rigorous management of cases through “rapid disposition of motion practice, realistic and practical sched-

uling, and [the early setting of] trial dates…to promote efficiency.” The Division has also received excel-

lent reviews from business leaders and groups like the New York State Business Council. For example, in

1999, Peter I. Bijur, Chairman of The Business Council of New York State, remarked “We have now gone

in four years’ time from a court system that often evoked frustration among businesses, to a business court

that is the envy of other states.”
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Ten and a half years after formally opening its doors, the Commercial Division has improved all

aspects of commercial litigation, achieving several goals set by Chief Judge Kaye at the time of its creation:

providing litigants with a justice system commensurate with New York’s status as a world commercial and

finance center and its historical role as an innovator in commercial law; enhancing the State’s business cli-

mate; and creating a laboratory for new courtroom technologies and innovative practices that could be used

elsewhere in the court system.  All of the successes of the Commercial Division have led to a much greater

volume of cases. In 2005, there were an estimated 6,657 cases filed or brought in the Commercial Division

Statewide. That number grew nearly ten percent from an estimated 6,095 cases in 2004. Based on early

returns from the first half of 2006, it appears that a similar rate of growth can be expected for this year as

well. Further information about the Commercial Division as well as numerous other aspects of commercial

litigation in state courts is available in the comprehensive five volume treatise entitled Commercial

Litigation in New York State Courts, Second Edition (Robert L. Haig ed.) (West & New York County

Lawyers’ Association 2005). 

III
THE COMMERCIAL DIVISION FOCUS GROUP PROJECT

Acommon strategic planning tool in the private sector, focus groups are unusual in our court system.

Nonetheless, the Commercial Division Focus Groups were envisioned as a means of promoting can-

did dialogue among judges, lawyers and clients to generate new ideas, identify potential areas of improve-

ment, and assess application of “best practices” that have evolved in the Commercial Division to the court

system as a whole. 

The Focus Groups were structured to ensure that the discussions would remain on point and key sub-

jects would be addressed, while allowing for a range of views and frank discussion. Each session was lim-

ited to between twelve and eighteen participants, balanced among experienced litigators, in-house counsel

from major corporations, and active and retired judges. Invitations – sent by letter by Chief Administrative

Judge Jonathan Lippman – included a pre-set list of topics such as Commercial Division rules, the role of

the judge and court staff, ADR, technology and general performance evaluation. A sample invitation letter

is annexed as Appendix B, and the list of Focus Group topics is annexed as Appendix C. 

Each session was moderated by an experienced commercial litigator, Robert L. Haig, who in addition

to serving as Co-Chair of the Commercial Courts Task Force, has from the start had substantial involve-

ment in the expansion and refinement of the Commercial Division. Participants were assured that commen-

tary would be kept confidential; stenographic transcriptions of each Focus Group session referred to par-

ticipants by number, rather than name.

The Focus Groups took place in five locations over three months. The first two sessions were held in

December 2005 in New York and Nassau Counties. At the time, the Uniform Commercial Division Rules

(22 NYCRR 202.70) had not yet been adopted, and discussion included the varied practices that were in

effect at that time as well as the proposed uniform rules, which had already been the subject of public com-

ment. The new rules, effective in January 2006, provided fertile ground for discussion at the subsequent

sessions in Monroe in January, and in Albany and Onondaga Counties in February.  A copy of the Uniform
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Commercial Division Rules is annexed as Appendix D to this Report. 

Onondaga County, the only location that did not have a Commercial Division, was chosen because it

is a candidate for Commercial Division expansion. Indeed, as one attorney at the Onondaga Focus Group

recognized, the Fifth Judicial District is the only one with a major metropolitan area (Syracuse) without a

Commercial Division. Despite the presence of multiple Federal District and Magistrate Judges with court-

rooms and chambers in Syracuse, in-house litigation counsel from the area indicated that they would be

pleased to have a state court alternative for commercial disputes in Syracuse.

The use of the Focus Groups to gather feedback about the Commercial Division was a successful

experiment that bodes well for the model’s continued use throughout the court system. The Commercial

Division was envisioned as only the first of several areas in which frank discussion through Focus Groups

could lead to useful feedback. The New York court system had no past experience from which to draw upon

in designing and implementing this new means of research, however, leading to a number of concerns that

ultimately proved unfounded.  

One concern had been whether people would actually attend and participate. In fact, they did, taking

time out of their days, whether they were lawyers, clients or judges. Some even traveled substantial dis-

tances to participate in Focus Groups well outside their home counties. Including judges in the Focus

Groups raised two other concerns: would other participants be intimidated, and would judges dominate the

discussion? Neither concern proved to be a problem. All speakers appeared to be open and free with their

comments. The moderator kept discussion flowing, and no particular speaker or group of speakers domi-

nated. Another concern that did not materialize was that participants would simply air complaints rather

than provide constructive feedback and comments. Although participants had ample opportunity, they did

not criticize the Commercial Division significantly and their remarks were largely positive and construc-

tive.

Clearly, the court system should embrace focus groups as an information-gathering tool for use in

other areas.

IV
W H AT  T H E  F O C U S  G R O U P S  R EV E A L E D

Many common themes emerged. Chief among these was that the Commercial Division has achieved

a great deal of success and is viewed as a positive development in which the court system can and

should take pride. Among many illustrative comments is this one from a commercial litigator participant:

The only comment I would make is that, by and large, the members of the bar are very happy with the
commercial parts. I think, by and large, people are very happy and appreciate the fact that OCA did estab-
lish it…. But I think the certainty and the regularity have been a real incentive just to bring cases in the
Commercial Division. 
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Indeed, enhanced predictability has made the Commercial Division a popular choice. As another com-

mercial litigator stated:

It’s two things. I think that, one, when you go in, the judges are going to be familiar with, say, the rules
regarding restrictive covenants so you’re not explaining something for the first time. 

I think the second thing is there is an expectation that the court is going to give you time, if you need it,
to sit down and hammer through, say, a contested TRO or something where the business is being jeop-
ardized. 

And so, while you can’t predict the result, you can at least say to the client, “I’m going to go in and I’ll
be able to present the information and we should get a reasonable result,” which is not necessarily the
case in an ordinary IAS part, where there are a million things going on. 

So, when I look at predictability, it’s that the judges are familiar with the general issues in commercial
practice and they will give you the time if you need it.

A senior in-house litigation counsel noted that the Commercial Division is particularly sensitive to the

difficulties of litigation involving business strategies, trade secrets and other confidential information,

which if made public could cause more difficulty than the underlying litigation itself:

The other factor that we appreciate in the Commercial Division is the appreciation or the perceived appre-
ciation from the judges in that area of the proprietary nature of some of the issues that may come up, and
there’s some concern that absent a Commercial Division that those issues may not be appreciated across
the board but particularly when you’re dealing with sensitive business strategy issues and those sort of
things that are not clearly IP issues but have some proprietary concerns that we want redacted from
records and such. 

Even participants who have taken a skeptical view of specialized courts had kind words for the

Commercial Division. As a former judge stated:

I have been opposed to specialized parts and specialized divisions as a matter of principle, because I real-
ly believe in the merger of the courts. But having said that I have to concede the Commercial Division
seems to be working well where we have it. I’m not sure it is exportable to the smaller counties, but it
certainly is working well where we have had it. So I have to put a little asterisk next to my “merge the
court” in those specialized courts for this court here.

The Focus Groups were seeking not only feedback on the Commercial Division as a whole but also

reaction to certain aspects of its operation and practice. The next section of this Report will address suc-

cesses identified as worthy of consideration for use in other areas of the court system. These are not ranked

in terms of priority or degree of consensus, because the participants were asked not to attempt any rank-

ings. The output from the Focus Groups is exactly what was hoped for: a list of good ideas that may bene-

fit other courts, judges, lawyers and litigants.

There seems to be no doubt that the recently adopted uniform rules will significantly change current

practice in the Commercial Division.  Indeed, much of the discussion in the final three Focus Groups cen-

tered on the new rules. Focus Group participants had many other suggestions as to how to improve the

Commercial Division, which are addressed in Part VI of this Report. 
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V
I DEAS FOR EXPORTATION TO OTH ER PARTS OF TH E COURT SYSTEM

A. Use of TROs on Notice Except in Extraordinary Circumstances
The Focus Groups overwhelmingly supported wider usage of the Commercial Division Rule requir-

ing notice to the adversary in applications seeking Temporary Restraining Orders, absent unusual circum-

stances. Although the Focus Groups generally did not “vote” on any of their suggestions, whenever the

moderator asked if there was anyone opposed to this proposition, no one dissented. 

Uniform Commercial Division Rule 20 requires that unless the moving party, “can demonstrate that

there will be significant prejudice by reason of giving notice,” applications for TROs should only be made

with notice to the adversary. As one upstate practitioner noted, the “significant prejudice” required would

be very rare, with the burden falling squarely on the moving party:

[O]ne, it is impractical because you just don’t have time. Literally, you just heard somebody is doing
something and you have to run and get the judge and you can’t take the time to try to track down the attor-
ney, which is a very small number of cases. Two, when you tell your adversary that you are going to do
something, your adversary takes the action in anticipation of the TRO. Other than those two circum-
stances, I can’t imagine a situation in which you shouldn’t give notice to your adversary. 

Although Uniform Commercial Division Rule 20 codifies the practice that has long existed in the

Commercial Division, and in many other courts, participants raised a variety of potential problems that

could ensue unless the practice was followed in all courts. Some noted that litigants might engage in forum

shopping, refuse to bring cases in the Commercial Division, or disguise commercial matters in the hope of

litigating in other courts where they could seek TROs without notice. 

Another major concern was incongruous results in the granting and denial of TROs. Participants

shared “war stories” of different judges treating multiple TRO applications in the same case inconsistently

and of procedural “nightmares” in which one losing party appealed and another losing party instead sought

relief in the court that issued the TRO. These problems, it was agreed, could be avoided if TROs normally

would be available only on notice, allowing the parties and the court to coordinate.

Requiring notice to the adversary on TRO applications would also have some positive side effects

according to the Focus Groups. Several judges, relying on their experience, recognized that requiring notice

might obviate the need for the TRO entirely. Appearing in chambers and working with the court, the par-

ties might be able to resolve their differences sufficiently by stipulation and prepare for a preliminary

injunction hearing. Another participant commented that requiring notice in all but the rarest of cases not

only fosters fairness but also helps speed resolutions:

That is particularly of interest to the business person who wants to get to the business courts, as some of
our clients call it, because they believe they’re going to get a more expeditious resolution, when we spend
the first month and a half of the case dealing with whether or not notice should have been given or
shouldn’t have been given up to the Appellate Division, back down to the trial Court. Notice is fairness.

Accordingly, the Focus Groups’ loud and clear recommendation is to export the requirement of notice

for TRO applications to the rest of the New York court system.
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B. Address Electronic Discovery Issues Before They Become Problems
The Focus Groups revealed that issues of electronic discovery are emerging throughout New York

State courts, and in the Commercial Division in particular. Some jurisdictions have thus far had relatively

little experience with electronic discovery, while others have seen electronic discovery issues become so

hotly contested that they overshadow the entire case. That range of experience did not prevent the Focus

Groups from reaching a general consensus that electronic discovery issues were only going to grow in mag-

nitude and frequency and that they were not going to go away any time soon. Participants recognized that

“everybody has a computer,” that there has been “an exponential explosion of evidentiary material,” and

that there is a “delicious and wonderful feeling” to be able to get damning evidence from a computer that

might otherwise not have been available. As one senior litigator from New York County lamented:

It is going to affect every one of the rules. It is going to affect how you litigate and whether you can lit-
igate any complex litigation; and, of course, it starts with the question of how do you handle discovery
and then the next question is if you ever get [through] discovery, how do you handle trials.

In an attempt to address this powerful new force in litigation, Uniform Commercial Division Rule 8(b)

requires the parties to consult about nine enumerated electronic discovery issues in advance of the prelim-

inary conference, and then address them with the court at that conference. Even at Focus Group sessions

preceding promulgation of Uniform Commercial Division Rule 8(b), participants generally favored its

approach. They suggested that although some types of cases (e.g., automobile accidents and medical mal-

practice) might not present the same magnitude of electronic discovery issues as commercial cases, it

would be worth considering sharing this practice with other courts (particularly in those counties without

Commercial Divisions, but with equally complex cases). 

Those preliminary conferences can head off many electronic discovery issues. Spoliation motions

have become tactical weapons in litigation, and electronic discovery a “gotcha game,” where litigators are

sometimes more interested in obtaining adverse inference instructions than in obtaining the documents

demanded by their discovery requests. As participants noted, those scenarios can be minimized through

preliminary conferences when the court can also address any unfair financial burdens of electronic discov-

ery or even stay discovery (as discussed in the next section) pending a dispositive motion.

Although some participants were concerned that addressing electronic discovery issues at an initial

conference risked filling every case with battles over electronic evidence, the consensus was that these

issues were likely to arise anyway, with more disruptive effects, later in the litigation. The view was that

the disruptions could be minimized if the parties and the court worked to resolve them early in the case.

The rationale for addressing electronic discovery up front was neatly summarized by one upstate

Commercial Division Justice, who commented:

I guess it’s here to stay and we are going to have to learn to deal with it and that’s the way it is, and all of
us judges are going to have to accommodate ourselves to it and everybody else. Electronic life is a fun-
damental reality and we have to learn to deal with it.

Using the preliminary conference to address electronic discovery issues is one way to “learn to deal

with it.” It should be among the Commercial Division practices considered for use elsewhere in the New

York courts, particularly as these issues inevitably continue to grow in size and frequency.
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C. Issue Stays of Discovery Upon Dispositive Motions on a Case-By-Case Basis
The effect of a dispositive motion on discovery also generated substantial discussion. Three different

rules have existed in New York, along with a multitude of judicial opinions about them, many of which were

addressed in the Focus Group sessions. Pursuant to CPLR 3214(b), discovery is stayed pending resolution

of a dispositive motion “unless the court orders otherwise.” Until recently, a rule of some downstate

Division Justices had the practical effect of creating the opposite presumption – that discovery is not stayed

“unless the Justice directs.” Uniform Commercial Division Rule 11(d) eliminates any presumption and pro-

vides that the Justice has discretion in each case whether or not discovery should go forward.

With that backdrop, the participants recognized that a party’s role as plaintiff or defendant would like-

ly control its view of the stay. Plaintiffs seeking to get to trial as quickly as possible or gain settlement lever-

age would generally oppose the stay, while defense counsel, seeking to dispose of meritless or flawed cases

as inexpensively as possible, would want the stay. Several participants commented that with the rising costs

and burdens of electronic discovery, even a stay of only that type of disclosure could be of substantial ben-

efit. As one practitioner explained:

I’ll say it, for the people who we are representing, our customers, who say they want to get to a court-
house where they believe there will be an ability to resolve the case across the courtroom table as though
it was right across the board room table. That’s the atmosphere we need to create. And I believe by stay-
ing discovery while the motion is pending, saving the business person money, and having the opportuni-
ty for the business person to see what the other side has to say about their case…will help us resolve the
case.

Participants also recognized that different cases have different needs. To some upstate practitioners,

stays should usually be ordered as they allow cases to “take a breath” and prevent disproportionate amounts

of money from being spent by clients up front, especially in cases involving questionable merits. Due to

the more limited litigation budgets of smaller corporations, practitioners expressed the concern that allow-

ing discovery to proceed could have the detrimental effect of extracting premature settlements (or abandon-

ment of otherwise viable cases) simply to avoid the huge expense associated with discovery. In contrast,

other practitioners and judges recognized that limited discovery could be quite useful in some cases even

with a motion pending. If there are questions of witness availability, or other evidence where timing is

important, the court should have the ability to stay some, but not all, discovery. Similarly, if focused dis-

covery would help resolve a pending motion, it should take place.

The consensus favored a case-by-case approach on stays. As one Division Justice stated:

What concerns me about the stay of discovery is sometimes it’s a very tactical motion to do just that, stay
discovery. Not because you really think you have the likelihood of success on the merits. So having the
discretion to evaluate that case and deal with that case appropriately I think would be very useful.

The Division Justices who addressed this approach commented that they believed it would not be dif-

ficult, from reading the motion papers and hearing argument, to determine whether and to what extent a

stay should issue. Participants generally felt that getting the court involved, through early discussions of the

motion and a potential stay, might have the additional benefit of helping the court resolve the motion faster

(obviating the need for a stay), or establishing protocols to help the court and the parties jointly manage the

case more efficiently if it proceeds.

Thus, participants were generally of the view that judges in other New York courts should be encour-
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aged to exercise their discretion to decide whether or not to allow a stay upon a dispositive motion.

Nevertheless, participants also noted two issues that should be weighed. First, although not inconsistent

with CPLR 3214(b), which allows the court to direct that there shall be no stay, it may be necessary to con-

sider legislative action to implement the discretionary rule on a broader basis. Second, participants recog-

nized that deciding stays on a case-by-case basis places an added burden on the courts’ already congested

dockets.

D. Proactive Involvement of Judges in Settlement and Creative Use of ADR 
Discussion of settlement approaches and ADR practices in the Commercial Division generated some

particularly innovative ideas. Litigators and in-house counsel who spoke about settlement, although quite

complimentary of the Commercial Division’s ability to resolve matters, were eager to have the Justices

more involved in settlement negotiations. They routinely commented that judicial involvement can make a

huge difference in resolving matters or, at a minimum, precipitate further meaningful discussions between

the parties that ultimately leads to settlement. For example, at the New York County Focus Group, an in-

house counsel commented:

Any time a judge will get involved, where we think a settlement makes sense and we get the help, we can
usually settle it. It’s an enormous savings for us, because when I was in private practice, I liked to liti-
gate. When I went “in house,” we’re a back office expense and it makes no sense if you can be business-
like. Also, plaintiff’s counsel needs to feel that a judge has said what they did is reasonable, because they
are worried about malpractice or they are worried about not being tough. And if the judge actually says
that your case is not meritorious, or this part of it is not meritorious, or they say that “this witness is going
to kill you,” that actually makes a huge impact.

Although all of the Division Justices were willing to help settle matters, several expressed some con-

cern that it might not be appropriate for the court to handle settlement talks in cases involving a bench trial.

As one Justice explained: 

The first problem is that the judge says things in the course of the settlement discussion that may give
the litigants a view of what the judge’s thinking is, and that’s not appropriate until you’ve heard all the
case. I think that’s wrong.

You may say something that you might change your mind about, and that might influence the outcome
of the settlement negotiations, and that’s not fair. 

The second is that I’m trying a case in which there are different amounts involved and people make
offers, and I have to determine what is a fair amount of compensation in a particular case. I’ve now deter-
mined what the defendant is prepared to pay. I’m certainly not going to – the tendency is that I’m not
going to find less than that amount.

The participants also identified a related problem: although consent of the parties and their lawyers

could cure much of the perceived difficulties in matters to be tried by the court, obtaining that consent

could be “illusory.” Lawyers might be reluctant to tell a judge that they do not want him or her to handle

settlement talks, rendering their consent less than meaningful.

Recognizing that different judges might have different comfort levels, and indeed different levels of

success in settling cases, the Focus Groups addressed other approaches of the Commercial Division that

could be adapted and used in other New York courts. First, the courts could use a consent form for parties

to prepare should they wish, at any time, to have the judge who is to preside over a bench trial oversee and
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direct settlement talks. The judge would not need to ask for consent, and the parties could approve the judi-

cial involvement without the risk of feeling pressured to do so. The consent form could also ensure that the

parties would not use the judge’s involvement in settlement as the basis for a later recusal motion.

Second, participants commented that additional resources should be available to judges in settling

cases, such as other judicial or quasi-judicial officers or alternative dispute resolution methods. The

Commercial Division has used such resources to varying degrees throughout the State. Although Division

Justices had varying views of the effectiveness of each of those options, they generally agreed that being

able to use any of them in a specific case would help. The Focus Groups agreed that individual cases might

be more or less susceptible to resolution through various different means, but that having court attorney

referees, Judicial Hearing Officers, lists of neutrals or even other judges from the same court available for

referral, could make a big difference.

Third, the Focus Groups noted with approval the new Uniform Commercial Division Rule 3, permit-

ting Justices to order that the parties attend free mediation through a court referral. The genesis of this rule

was the ADR program implemented in New York County where Division Justices have had the ability to

send cases to uncompensated mediators for the purpose of resolving all or some of the issues presented.

These mediators are lawyers who have attended training sessions focused on mediating commercial mat-

ters and who have agreed to volunteer their time to mediate Commercial Division cases. The new Uniform

Commercial Division Rule 3 provided a framework for discussion. Those in the New York County Focus

Group, where the essence of the rule had been in practice for a long time, gave their practical views and

suggestions on how other counties with Commercial Divisions, and indeed other courts, might take advan-

tage of similar practices. Those participants in other Focus Groups, applauding the new rule, offered their

respective experiences with ADR outside the New York courts, and offered similarly helpful suggestions

on how to make use of this good idea such as (1) avoiding interruptions during mediation since there is a

natural momentum that is lost if the parties are free to leave before the matter has been resolved, (2) requir-

ing that the corporate executive responsible for approving the legal bills be present at the mediation, and

(3) setting the proper mindset for the parties to a mediation (i.e., each party should be prepared to make a

major move and avoid trying to convince the other side of the weaknesses in its case). 

Participants acknowledged that many cases, with the right mediator and involvement of the decision-

making parties, could reach settlement quickly and effectively through mediation. For example, one in-

house counsel at the New York County Focus Group commented “I believe if mediation is orderly and the

discussion process begins early, we are more likely ultimately to get a settlement.” He also commented that

even failed mediations were a good thing because they “began the process.” Other participants echoed this

sentiment by stating that even if the matters did not settle immediately, mediation could open a fruitful dia-

logue between business people on each side.

With regard to timing, in response to a Division Justice’s comment that he relies on counsel to advise

him whether mediation would be most appropriate before or after discovery, an in-house counsel quipped:

The only thing I would say…is that I wouldn’t assume that outside lawyers are giving you fully accurate
answers to those questions. I think if you talk to some of us on this side of the table, you would find that,
as a general matter, we’re ready sooner than the lawyers are. 

The Focus Groups’ approval of the new rule, however, was tempered by a recognition that mediation

should not be forced on parties who are not ready. Some participants complained that even preparing for
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mediation in a large complex matter could be costly. Others, including one participant who regularly serves

as a mediator, noted that the process simply does not work if the parties are not willing to engage in the

effort in good faith:

People who have mediated I’m sure say the same thing that I have in the opening conference. I make it
very clear that both sides are there with the idea of actively participating in settlement discussions and
working with the mediator with the purpose of resolving the dispute. If they aren’t, we might as well quit
right now, go home. Because I’m not going to go any farther because you can’t — you cannot force peo-
ple into mediation. So I think compulsory mediation, basically, is difficult.

Other useful comments emanating from the discussions included providing consistently “user-

friendly” mediator lists that would include, in addition to the mediators’ names in alphabetical order,

detailed information concerning the mediators’ backgrounds (e.g., admissions, education and professional

experience) and permitting the parties to choose their mediator rather than having one selected for them by

the judge. Some proposed encouraging the parties to agree in advance that after a certain time period of

volunteer mediation, the parties will share the expense of compensating the mediator should they wish to

continue the process. Additional suggestions included developing an anonymous method for parties to

declare their desire to participate in mediation so that they do not appear weak in open court; limiting

mandatory mediation to certain types of cases (e.g., promissory notes) or monetary limits (e.g., cases

involving ad damnum clauses of $ X or less); and calling on the Bar to provide feedback on their experi-

ences with the mediators so that ineffective mediators are taken off the list. 

Expansion of the Commercial Division’s settlement practices and ADR methods to other parts of the

court system should bear these suggestions in mind.

E. Support the Use of Technology at Trial
The complex trials that have taken place in the Commercial Division have led to technological inno-

vations as well. The establishment of Courtroom 2000 in New York County (later named the “Courtroom

of the Future”) allowed jurors to view documents on individual monitors and provided a degree of techno-

logical support then unparalleled in the New York courts. Use of the Courtroom’s technology has decreased,

however, in favor of litigants using their own technology and support teams. 

The Focus Groups’ discussions left no doubt that supporting litigants’ use of technology at trial, and

particularly a jury trial, was favored and should be considered for use outside the Commercial Division.

Many participants related “war stories” about how trials could never have succeeded without the use of

technology. As one practitioner noted:

You don’t need paper. In a commercial case it is death to have jurors try to read seven pieces of corre-
spondence and put it up on the screen. So I think as a goal for our Division would be to look for those
techniques which make it easier for those cases.

Being able to use PowerPoint presentations (which one upstate participant called “the toy of the pres-

ent”), or employing large screens to place highlighted portions of key documents before the trier of fact,

seems to make a big difference. Some participants suggested that the court decide in the early conferences

whether use of technology at trial should be mandatory. In smaller cases, involving fewer documents, tech-

nology might still be helpful: having a large screen in the courtroom to display documents or play back por-

tions of deposition videos could be of great benefit. 

REPORT OF THE OFFICE OF COURT ADMINISTRATION to the CHIEF JUDGE on the COMMERCIAL DIVISION FOCUS GROUPS 13873 of 1123



Focus Group participants were concerned, however, that the parties work together and not choose tech-

nological trial support vendors using conflicting systems. The immense benefits of avoiding a paper trial

can quickly diminish if the court is required, at the eleventh hour, to resolve disputes about logistical issues

in these situations. One possible solution is to have the parties choose their vendors and then have the ven-

dors jointly select a third party to provide equipment they can all use.

F. Proactive, Hands On, But Adaptable Case Management
One of the hallmarks of the Commercial Division has been the involvement of the Justices in shaping

the cases before them from the beginning. Through the use of proactive, hands on, adaptable case manage-

ment, the Commercial Division has left litigants and their lawyers with a sense that they have had their day

in court, and that they have received the judicial attention their matters needed. 

Focus Group participants recognized that not every case in the New York state courts needs this degree

of judicial involvement, and not every court within the system has the resources to provide it. But there was

consensus that spending time at the beginning of a case, setting ground rules, demonstrating interest and

energy in resolving a dispute, could pay great dividends for the parties and the court later in the case. There

was also a strong consensus that certain aspects of the Commercial Division’s flexible and adaptable

approach ought to be emphasized, if this approach were to be shared with other parts of the court system.

First, participants noted that it is very important to allow lawyers to work together and agree on real-

istic deadlines for discovery, motion practice and other scheduling matters. If the court interferes with the

lawyers’ agreed-to reasonable timetables, hoping to move the case faster, the case can become overly com-

pressed, making it even more expensive and difficult to litigate efficiently. As one lawyer explained, con-

trasting the Commercial Division with the “rocket docket” in the Eastern District of Virginia:

I think the [Commercial Division] does a great job. There are some cases in the federal court in Virginia
and I think it is a waste of money. The schedules are so tight they don’t leave time for reflection or time
for consideration. They don’t leave time for settlement discussion. I think this court has it mixed pretty
right.

Although the participants did not want their cases moved too quickly, they also did not want them to

languish. Some judges and lawyers contrasted Commercial Division matters with cases that might never

move forward without court involvement. Other participants lamented what happens when a case has a

“hiatus.” The lawyers, no longer focusing on the matter due to the lack of realistic deadlines they know will

be enforced, have to “relearn” the matter quickly, often inefficiently and at great expense, once it restarts.

Courts should do what they can to prevent such lulls.

Finally, a number of participants spoke about how useful telephone conferences could be. Division

Justices observed that it is simply more cost-effective and efficient for certain conferences to be conduct-

ed by telephone rather than in person. This could help combat the inevitable delays in calendar calls, and

attendant time waiting in courtrooms. Practitioners – particularly in upstate New York where some have 

significant travel burdens to reach the court – agreed that being able to “appear” by telephone would be

beneficial.

G. Optional Statements of Material Fact on Summary Judgment Motions
New Uniform Commercial Division Rule 19-a permits, but does not require, Division Justices to
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direct attorneys filing a motion for summary judgment to provide a “short and concise statement, in num-

bered paragraphs, of the material facts as to which the moving party contends that there is no genuine issue

to be tried.” The other party has the opportunity to submit a corresponding statement demonstrating how

and why there are issues of fact that should lead to denial of the motion. When such statements of materi-

al fact (“SMF”) are used, each side is to include citations to evidentiary materials that support (or counter)

the assertions that the facts are undisputed. 

Participants expressed a wide range of views about the use of SMFs. The general consensus support-

ed the rule’s making SMFs permissive rather than mandatory. Some recognized that not every case, and not

every Division Justice, would benefit from using SMFs. There was recognition that SMFs are useful if the

parties coordinate with each other, perhaps after a conference with the court. If they follow the same for-

mat in preparing their papers and ensure that supporting evidence is properly cited, SMFs can be a cost-

and time-saving benefit, that can aid in analyzing complex factual matters. Additionally, as one judicial par-

ticipant noted, an SMF can also force the attorneys to focus on issues, earlier in the case, that they might

not ordinarily focus on until later, if at all.

The biggest benefit, however, may be to the clients whose interests are most directly affected by

Commercial Division litigation. As one practitioner noted:

And our customers, the people to whom we provide the service, they all say that to me “I thought you
said summary judgment, you’d narrow the proof, and I cannot figure out what this guy’s saying about my
case.” But if there was a statement of uncontested material facts to which the other side must deny and
then provide the contrary statement of facts, that would go a long way to assist in the adjudication of jus-
tice and satisfy the folks we serve. 

The Focus Groups also identified a number of reasons why the court should retain discretion not to

use SMFs in a given case. Certain matters, as some judges noted, are simple enough that good questioning

at oral argument can get to the heart of the issues without the need for added papers, time or expense. In

other matters, where the parties have disparate resources, one party could misuse the SMF to force the other

side to respond, paragraph by paragraph, to an unwieldy and lengthy SMF. And in some matters where the

attorneys are already quite good at focusing their arguments and engaging each other (and the court) in

their briefing, this added tool would not have the same benefit.

For all of these reasons, participants thought it was appropriate to consider SMFs in other parts of the

court system, so long as the court has discretion to decide whether they are appropriate in a given case.

H. Require Page Limitations on Motion Papers
Another common theme of discussion in the Focus Groups was that finding ways to decrease the mas-

sive mountain of motion papers that passes through the Commercial Division would be a good thing. That

volume of paper overburdens judicial resources and only underscores the benefit of new Uniform

Commercial Division Rule 17, limiting main and reply briefs to 25 and 15 pages respectively, and affidavits

to 25 pages. 

Focus Group participants generally favored exporting this simple rule outside the Commercial Division,

with two caveats. Among the benefits of the rule, participants commented that limitations protect judges and

their staffs from loquacious litigants and unwieldy legal arguments and force attorneys to be more concise

in their positions. As one Justice noted, if coupled with statements of material facts, attorneys could remove

most or all of the facts from their briefs and use the saved space for additional legal arguments.
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Participants did warn, however, of a potential risk of “sideshow” litigation over the length of briefs. A

motion to strike the brief or affidavit for exceeding or circumventing space limitations could require more

time and effort than would be saved by a shorter document. At a minimum, there might be an increase in

applications seeking (and opposing) court approval to exceed the page limit. Elsewhere, a practitioner

noted that pro se litigants present special problems for this type of rule since they may need greater lati-

tude in presenting their arguments to the court.

Any consideration of page limits should keep these concerns in mind.

I. Use Uniform Rules to Enhance Predictability and Transparency
Particularly in those Focus Group sessions occurring after the January 17, 2006 adoption of the

Uniform Commercial Division Rules, many participants weighed in on whether similar statewide uniform

rules would be appropriate for other areas of the court system. It became clear that because of the nuances

of practice in different geographic areas of the State not every rule can or should be uniform.

Nonetheless, the general consensus favored uniform rules. Some practitioners and in-house lawyers

noted that attorneys should not have to relearn the rules applicable to each court where they practice. The

resulting inefficiency, both in attorney time and client money, of having to adjust to each court’s specific

guidelines, could easily be avoided if uniform rules were established across types of courts to simplify

practice in those forums. One Division Justice pointed out that uniformity – in instances where recusal of

a Division Justice is necessary – makes clear that the rules of litigation are not going to drastically change

because the case is being reassigned to another judge who does not ordinarily sit in the Commercial

Division:

[I]f the case is assigned to another jurist in [my] county, will the commercial rules apply? It was impor-
tant to the practitioner to know that the commercial rules would apply in a case that was going to be trans-
ferred out of my part to another jurist because of recusal. That tells me that the bar can work with the
rules, wants to work with the rules and wants to make sure when they litigate a case that those rules are
going to be complied with no matter what jurist is handling the case. I thought that was a significant plus
for the rules that we have in place.

Practitioners did offer a pair of caveats about adopting additional uniform rules, which are instructive,

however. First, participants recognized that uniformity is particularly helpful because everyone knows

where to find uniform rules. Thus, a uniform format would be a potential first step. Commenting on how

easy it is to find the uniform rules, another practitioner stated:

What I think the advantage is, as I look at these rules, is that if somebody needed to look them up, they
would know where to find them. Where for the rest of the practice throughout the districts if you tried to
look at the uniform rules in one district, summary judgment motions may be in 200, another one they
might be under 540 so I guess you want uniform format of the rules….

But as one upstate practitioner noted, uniformity only works if all of the courts operating under the uniform

rules embrace them:

[U]niformity and uniform rules means uniform across the state. And if the court system can do anything
to help the practitioner it would be to make sure that all the judges understand that uniform means uni-
form and that no one should have their own individual rules, to trump the uniform rules. 
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J. Increase Use of In Limine Motions
Perhaps more than any other trial court in New York, the Commercial Division receives in limine

motions in which lawyers attempt to persuade the court to rule in advance of trial on evidence, expert wit-

nesses and, in some matters, even theories of the case. There seem to be substantial reason, based on the dis-

cussions of the Focus Groups, why in limine motions should be encouraged throughout the New York courts. 

Among other benefits, participants noted that judges appreciate the opportunity to resolve evidentiary

issues before trial, rather than in the midst of testimony. This, of course, allows the court to give thought-

ful consideration to the issues presented and, in a jury trial, prevents delay and waste of jurors’ time. Other

participants cited the potential benefit that resolving in limine motions early could have in aiding case res-

olution. Particularly under Uniform Commercial Division Rule 27, requiring in limine motions to be made

at least 10 days in advance of the pre-trial conference, a court’s ruling on a disputed evidentiary matter

could, in appropriate cases, foster case resolution (or at least additional settlement talks). At a minimum,

as still other participants noted, early resolution of in limine motions saves the court, lawyers and litigants

time and resources, to the extent the motions can clarify (if not minimize) the dimensions of the case, and

the need for proof.

K. Increase Use of E-Filing
The use of Filing By Electronic Means (or e-filing), has become a staple of Federal practice. New York

State also has an e-filing program in the Commercial Division (as well as certain other types of matters) in

selected counties throughout the State. Within the Focus Groups opinions differed on the use of e-filing in

the Commercial Division and its potential expansion. Just as there were impassioned pleas not to make e-

filing mandatory (as it is in Federal courts), there were practitioners who recognized that it needs to have

a place in the court system. As one upstate lawyer remarked: 

The whole idea of New York as being the world’s center of litigation, means we have to get with it. As
attorneys get used to making the filings in federal court and as all other things get done electronically in
the commercial world, you just can’t justify not doing it if you are the world center of commercial litiga-
tion. You just can’t justify it. It is a ridiculous anachronism. We might as well wear wigs.

In support of e-filing, participants from both the Bench and Bar cited the ease of handling materials

containing trade secrets or other confidential information. They also noted that e-filing could spare attor-

neys the time and effort, and their clients the cost, of having to re-submit prior pleadings from the case ref-

erenced in later motion papers. Attorneys and clients who e-file would have the added benefit of easier

tracking of court filings and case progress through the program’s computerized docketing system.

Conversely, some participants raised concerns about the inability, or unwillingness, of practition-

ers to rely on computers to file papers. Some noted that small firm or solo practitioners, or those who are

not computer savvy, would be at a distinct disadvantage to the extent that e-filings received preferential

treatment, or were otherwise encouraged by the court. Others commented that if e-filing extended the dead-

line for filing papers from the close of business (i.e., while the courthouse was open), until midnight of that

day (i.e., before the computer’s time stamp changed to the next day), there would be potential for abuse.

Attorneys would have to check for notification from the e-filing system well after normal business hours

to see whether their adversary’s papers had been filed and determine what response, if any, would be 

needed.
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On balance, the Focus Groups suggested that e-filing be expanded, so long as it is not made manda-

tory and those concerns are kept in mind. At a minimum, legislative action will be necessary to make this

a system-wide reality. Those cautioning against a rapid expansion also noted the need for additional train-

ing and lawyer assistance.

L. Pre-Motion Conferences for Discovery Motions
Among the most active and vigorous discussion in the Focus Groups was over new Uniform

Commercial Division Rule 24, which generally requires parties seeking to make certain motions to file a

two-page letter in support of a proposed motion or cross-motion, followed by a telephone or in-court con-

ference with the judge. One of the benefits of this rule is to clarify or narrow the issues involved in the

motion or, in appropriate cases, obviate the need for the motion, by addressing the merits and possibly nar-

rowing the issues to be briefed. Although the rule was not promulgated to stop parties from making motions

but instead to help the court control its docket and work with the attorneys to avoid unnecessary motions,

numerous participants in the Focus Groups expressed concern over the new Rule’s potential effects. 

In some Focus Groups, judicial participants commented that, no matter how gently the court might

suggest that a lawyer reconsider the merits of a proposed motion, the court could be perceived as signaling

how the motion would be received (i.e., an automatic denial regardless of the motion’s merits). Numerous

participants identified the added cost of pre-motion practice as an unfair burden on lawyers and clients.

Practitioners noted that in smaller counties, with fewer judges and lawyers, reputation was a more effective

deterrent to frivolous or wasteful motion practice than any pre-motion letter or conference. Finally, partic-

ipants cited concerns about revealing their theory of the motion in advance, either causing the court to pre-

judge the issues on an incomplete record, or divulging more to their adversary than they would otherwise

wish.

Time will tell what impact the rule will have on statewide practice. Participants generally expressed

the view that, due to the experience of the Commercial Division judges and the complexity of the cases,

the rule is more beneficial in the Division than elsewhere. Participants were virtually unanimous in sug-

gesting that a Rule 24-like procedure, both in the Commercial Division and elsewhere, would be an effec-

tive way to limit the number of discovery motions. Even those expressing doubts about Rule 24 were sup-

portive of its use in the discovery context. As one upstate participant noted:

Discovery is different. Let me be clear on that. I am very much in favor of eliminating discovery motions
altogether. I mean, I think the idea of writing a letter and asking for a conference with the Court on the
discovery issue is the way to go because we waste way too much time on motions to compel.

Indeed, judicial participants said that the courts would benefit from a rule that would help curtail dis-

covery motions, which are often counterproductive. One Division Justice said:

They’re very hard to decide on papers, because I’m going to boil it down to, I ask them for everything,
they gave me nothing, we gave them everything they asked for. And that’s not what we get. But for us to
go through it and figure out exactly what it is will take hours or days, whereas I can say to counsel, refine
it down, tell me what’s missing, in a conversation. We can get through that far more quickly than if I sit
there with the motion, the opposition, the reply, and I try and figure out what is it this interrogatory…
that’s why we would prefer to have the opportunity to deal with those discovery issues. And a lot of times
the solution is not going to be the request or the opposition, it’s going to be the middle ground that, you
know, through the conversation we figured out.
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A few participants noted that some counties, some parts and even some courts might lack sufficient

support resources to successfully implement a rule like Uniform Commercial Division Rule 24 for discov-

ery motions. Others noted that whatever the temporary strain on resources the rule would create, this bur-

den would be easily outweighed by the ultimate time savings court staff would achieve through reduction

of unnecessary motions.

VI
T H E  F O C U S  G R O U P S ’ R E CO M M E N DAT I O N S  F O R  T H E

CO M M E R C I A L  D I V I S I O N

One of the goals of the Focus Groups was to identify those areas of the Commercial Division’s prac-

tices and procedures that might be exported for use elsewhere within the court system – the preced-

ing sections identify many possible candidates. Another purpose of the Focus Groups was development of

ideas for improvement of the Commercial Division itself, to which this Report next turns. 

The newly-adopted Uniform Commercial Division Rules significantly changed practice within the

Commercial Division and were themselves the subject of extensive discussion before they were adopted.

The new rules ensure consistency regarding rules of practice throughout the State.  They address key

aspects of commercial litigation, including motion practice, electronic discovery, pre-trial conferences,

temporary restraining orders and trial scheduling. They also delineate definitive requirements governing

the cases that may be heard in the Commercial Division, including monetary thresholds throughout the

State. While the new rules also generated substantial discussion within the Focus Groups, the suggestions

below are independent of them. Needless to say, these suggestions for change within the Commercial

Division may themselves also be candidates for later expansion to other areas of the New York State courts.

A. Permit Expert Discovery
In discussions about the costs and benefits of bringing and defending actions in the Commercial

Division, the Federal courts or elsewhere, commercial litigators and in-house counsel consistently

described their decision-making process as a balancing test. Some viewed the availability of interlocutory

appeals in New York, and therefore the ability to appeal an adverse summary judgment or other ruling

immediately, as a strong reason to choose the Commercial Division. Indeed, one practitioner referred to this

as “one of [New York’s] biggest attractions.” On the other hand, several participants cited the lack of expert

discovery as a reason to use other forums. Some practitioners commented that it was of interest to their

clients to be able to conduct meaningful and appropriate expert discovery.

Article 31 of the CPLR does not provide nearly the same degree of expert disclosure that the Federal

Rules of Civil Procedure contemplate. However, participants believed that Commercial Division cases

could benefit from more expert discovery. By their nature, commercial cases tend to have complex issues

that need particularly knowledgeable experts. Expert paper disclosure and even expert depositions may

well assist the court, the lawyers and the parties to clarify and narrow the issues.
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B. Provide Additional Judicial Support for the Commercial Division
Throughout the Focus Groups, participants agreed that it would be helpful to have additional judges

involved in the Commercial Division, particularly in those counties with only one or two judges currently

involved. Judges expressed the concern, echoing the comments regarding settlement practices described

above, that they would like to have another judge to whom they could refer a case for settlement discus-

sions (or trial) if the matter is a bench trial. They also recognized that there will be times when vacations

or other scheduling conflicts would mean that a single judge (or even both judges in a two-judge county)

may not be available. One judge noted that practitioners may be justified in their concern that the

Commercial Division rules and practices might be disregarded by a substitute judge lacking knowledge and

experience with them.

Practitioners raised the separate concern that reliance on a single judge to cover all Commercial

Division matters in one Judicial District could be problematic for practitioners who have had a bad expe-

rience with that judge. As one lawyer stated:

[I]t does seem that the concept of a commercial part would be more attractive to many practitioners if
they knew that their fate in that Division would not rest in the hands, as its been touched upon, by a 
single judge with whom they get along, don’t get along or whatever, but for many practitioners perhaps
to have their role in the commercial system in the hands of one predesignated jurist might seem very 
formidable. It would be almost the difference between practicing in Supreme Court and Surrogate’s
Court…. 

Relatedly, other participants noted that limiting the Commercial Division to a single judge would have

the unintended (if not undesirable) result of excluding excellent judges with both the interest and aptitude

in commercial matters from helping resolve the cases and furthering the Commercial Division’s mission.

The additional judicial support for the Commercial Division need not, however, be a judge assigned

to the Division. It could be designating other Supreme Court Justices or even Judicial Hearing Officers,

whether on an ongoing or one-time basis, to handle settlement discussions, trials or even overflow of

motions, as the needs of the court require. This practice has informally developed in several counties (New

York, Suffolk, and Kings), and it may be worthy of continuation and expansion to other counties in the

future.

C. Implement Online Scheduling Orders
All Focus Group participants viewed the Commercial Division’s proactive case management

approaches as positive. Some participants, however, offered suggestions for making the conferencing sys-

tem, and the preliminary conference in particular, even more efficient. Implementing online scheduling

orders, which could be made available on the Commercial Division’s website (www.nycourts.gov/comdiv),

could have multiple benefits. It would allow attorneys and clients to have a realistic sense of the areas the

court expected to cover and resolve in the conference. It would facilitate discussion, and perhaps even res-

olution, of some issues before the court even got involved. And, perhaps most importantly, it would pro-

vide an easy means for the parties to submit any agreed-upon terms to the court, allowing them to be “so

ordered.” This, in itself, could save both the court and attorneys the time spent conferencing certain sched-

uling matters in person.
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D. Update Jury Instructions Applicable to Commercial Cases
More than one judge, as well as practitioners, noted that the jury instructions available for commer-

cial matters, particularly contracts, needed updating. As one judge stated: 

If the goal is to make New York courts a nationwide model in commercial litigation, then we can’t have
[jury instructions] that are this outdated. It’s just, you know, because that’s the intellectual foundation for
everything else you do, not just for judges, for lawyers. That’s where it really all starts. We need to have
them updated.

Focus Group participants specifically identified a need for attention to such topics as spoliation, elec-

tronic discovery and modern business transactions – subjects that have undergone great change recently.

Several participants volunteered to serve as a resource for revising instructions.

E. Make Accommodations for Commercial Matters in the Appellate Process
New York’s role as the business and commercial center of the United States is bolstered by the devel-

opment of commercial law in its appellate courts as well as in its Commercial Division. Issues of vital inter-

est to the community – including those relating to commercial disputes – should be winding their way

through the intermediate appellate courts for final resolution in the New York Court of Appeals. Yet ques-

tion has been raised regarding why so few commercial cases (as compared to vast number of commercial

cases found at the trial court level) are appealed to the Appellate Division and the Court of Appeals. 

Focus Group participants advanced several explanations for the relatively small number of commer-

cial appeals, in addition to the obvious factor of the economics of settlement. First, there are times that the

appeals have become mooted when the trial judge and the Appellate Division have refused to grant a stay

of the trial pending appeal. This experience seems to be reflected in a comment made by one Commercial

Division Justice that, although the number of appeals emanating from Commercial Divisions is equal to the

number of appeals emanating from other parts, his experience was that a much lower number is actually

perfected and argued. Second, a commercial litigator suggested that the reason so few cases make their way

to the Court of Appeals is the concern that the Court will not grant leave; the statistics are discouraging.

A third factor weighing against appeals was the risk of broader consequences an appellate decision

might have for the litigant, beyond the particular case. It was noted that the last thing a corporation wants

is to be saddled with “bad law” from its perspective for collateral estoppel purposes.  The decision whether

to pursue an appeal rested both on “internal” factors (has the case been fully evaluated in-house?) and

external factors (will the appeal receive the attention from the court it deserves?). There was a range of

views about the current treatment of commercial appeals, particularly among the litigators and clients. 

Despite the variety of opinions, the participants raised several constructive suggestions. Some said that

because commercial matters, by their nature, tend to be more complex, the appellate courts should allow

more time for oral argument and longer briefs. Others called upon the bar to be more active in educating

the appellate courts about the more esoteric issues involved in commercial matters today, perhaps through

amicus briefs or even CLE programs. Another suggestion was for bar associations to actively support com-

mercially savvy appellate judges in judicial screening panels.

Finally, some expressed the concern that because of finite resources and a huge volume of appeals

found in certain Appellate Division Departments, it is difficult, if not impossible, for those courts to play

a vital role in developing commercial law. Overwhelmingly, cases are necessarily resolved by those courts
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in memoranda, which are often one or two paragraphs in length, instead of full decisions. Greater resources

directed at these cases could assist in the development of commercial law.

Several Commercial Division Justices expressed concern that, although interlocutory appeals were

generally viewed as a positive feature by practitioners and clients, the passage of time while cases were on

appeal still counted against the court’s standards and goals statistics. They suggested that the Office of

Court Administration include a tolling provision to address this. Other participants suggested that it might

be worthwhile for OCA to study the percentage of Commercial Division cases that are reversed in the

Appellate Division. Finally, there was a suggestion that the Commercial Division itself be expanded to

other parts of the State – the more trial courts there are with a specialty in commercial matters, the more

commercial law will develop. 
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A P P E N D I X  A : List of Commercial Division Justices

JU S T I C E S O F T H E CO M M E R C I A L DI V I S I O N

O F T H E SU P R E M E CO U RT O F T H E STAT E O F NE W YO R K

A L BA N Y  CO U N T Y

Hon. William E. McCarthy

E R I E  CO U N T Y

Hon. Eugene M. Fahey

K I N G S  CO U N T Y

Hon. Carolyn E. Demarest

Hon. Ann T. Pfau

M O N R O E  CO U N T Y  a n d  S E V E N T H  J U D I C I A L  D I ST R I C T

Hon. Kenneth R. Fisher

N A S S AU  CO U N T Y

Hon. Leonard B. Austin

Hon. Ira B. Warshawsky

Hon. Stephen A. Bucaria

N E W  YO R K  CO U N T Y

Hon. Herman Cahn

Hon. Helen E. Freedman

Hon. Bernard J. Fried
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mercial” on the RJI, any other party may apply by letter application (with a copy to all parties) to the

Administrative Judge, within ten days after receipt of a copy of the RJI, for a transfer of the case into the

Commercial Division.  The determination of the Administrative Judge shall be final and subject to no fur-

ther administrative review or appeal.

(f) Transfer from the Commercial Division
(1) In the discretion of the Commercial Division justice assigned, if a case does not fall within the jurisdic-

tion of the Commercial Division as set forth in this section, it shall be transferred to a non-commercial

part of the court.

(2) Any party aggrieved by a transfer of a case to a non-commercial part may seek review by letter appli-

cation (with a copy to all parties) to the Administrative Judge within ten days of receipt of the designa-

tion of the case to a non-commercial part.  The determination of the Administrative Judge shall be final

and subject to no further administrative review or appeal.

(g) Rules of practice for the Commercial Division
Unless these rules of practice for the Commercial Division provide specifically to the contrary, the rules of

Part 202 also shall apply to the Commercial Division, except that Rules 7 through 15 shall supersede sec-

tion 202.12 (Preliminary Conference) and Rules 16 through 24 shall supersede section 202.8 (Motion

Procedure).

Rule 1. Appearance by Counsel with Knowledge and Authority. Counsel who appear in the

Commercial Division must be fully familiar with the case in regard to which they appear and fully

authorized to enter into agreements, both substantive and procedural, on behalf of their clients.  Counsel

should also be prepared to discuss any motions that have been submitted and are outstanding.  Failure

to comply with this rule may be regarded as a default and dealt with appropriately.  See Rule 12.  It is

important that counsel be on time for all scheduled appearances.

Rule 2. Settlements and Discontinuances. If an action is settled, discontinued, or otherwise disposed 

of, counsel shall immediately inform the court by submission of a copy of the stipulation or a letter

directed to the clerk of the part along with notice to chambers via telephone or e-mail. This notifica-

tion shall be made in addition to the filing of a stipulation with the County Clerk.

Rule 3. Alternative Dispute Resolution (ADR). At any stage of the matter, the court may direct or coun-

sel may seek the appointment of an uncompensated mediator for the purpose of mediating a resolution

of all or some of the issues presented in the litigation.

Rule 4. Electronic Submission of Papers.

(a) Papers and correspondence by fax.  Papers and correspondence filed by fax should comply with the

requirements of section 202.5-a except that papers shall not be submitted to the court by fax without

advance approval of the justice assigned.  Correspondence sent by fax should not be followed by hard

copy unless requested.
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(b) Papers submitted in digital format.  In cases not pending in the court's Filing by Electronic Means

System, the court may permit counsel to communicate with the court and each other by e-mail.  In the

court's discretion, counsel may be requested to submit memoranda of law by e-mail or on a computer

disk along with an original and courtesy copy.

Rule 5. (This rule shall apply only in the First and Second Judicial Departments) Information on
Cases. Information on future court appearances can be found at the court system's future appearance

site (www.nycourts.gov/ecourts).  Decisions can be found on the Commercial Division home page of

the Unified Court System's internet website: www.courts.state.ny.us/comdiv or in the New York Law

Journal.  The clerk of the part can also provide information about scheduling in the part (trials, confer-

ences, and arguments on motions).  Where circumstances require exceptional notice, it will be fur-

nished directly by chambers.

Rule 6. Form of Papers. All papers submitted to the Commercial Division shall comply with CPLR 2101

and section 202.5(a). Papers shall be double-spaced and contain print no smaller than twelve-point, or

8 1/2 x 11 inch paper, bearing margins no smaller than one inch. The print size of footnotes shall be no

smaller than ten-point.  Papers also shall comply with Part 130 of the Rules of the Chief Administrator.

Rule 7. Preliminary Conference; Request. A preliminary conference shall be held within 45 days of

assignment of the case to a Commercial Division justice, or as soon thereafter as is practicable.  Except

for good cause shown, no preliminary conference shall be adjourned more than once or for more than

30 days.  If a Request for Judicial Intervention is accompanied by a dispositive motion, the preliminary

conference shall take place within 30 days following the decision of such motion (if not rendered moot)

or at such earlier date as scheduled by the justice presiding.  Notice of the preliminary conference date

will be sent by the court at least five days prior thereto.

Rule 8. Consultation prior to Preliminary and Compliance Conferences.

(a) Counsel for all parties shall consult prior to a preliminary or compliance conference about (i) res-

olution of the case, in whole or in part; (ii) discovery and any other issues to be discussed at the con-

ference; and (iii) the use of alternate dispute resolution to resolve all or some issues in the litigation.

Counsel shall make a good faith effort to reach agreement on these matters in advance of the confer-

ence.

(b)  Prior to the preliminary conference, counsel shall confer with regard to anticipated electronic dis-

covery issues.  Such issues shall be addressed with the court at the preliminary conference and shall

include but not be limited to (i) implementation of a data preservation plan; (ii) identification of rele-

vant data; (iii) the scope, extent and form of production; (iv) anticipated cost of data recovery and pro-

posed initial allocation of such cost; (v) disclosure of the programs and manner in which the data is

maintained; (vi) identification of computer system(s) utilized; (vii) identification of the individual(s)

responsible for data preservation; (viii) confidentiality and privilege issues; and (ix) designation of

experts.

30 THE COMMERCIAL DIVIS ION of  the SUPREME COURT of  the STATE of NEW YORK 885 of 1123



Rule 9. (Reserved)

Rule 10. Submission of Information. At the preliminary conference, counsel shall be prepared to furnish

the court with the following: (i) a complete caption, including the index number; (ii) the name, address,

telephone number, e-mail address and fax number of all counsel; (iii) the dates the action was com-

menced and issue joined; (iv) a statement as to what motions, if any, are anticipated; and (v) copies of

any decisions previously rendered in the case.

Rule 11. Discovery

(a)  The preliminary conference will result in the issuance by the court of a preliminary conference

order. Where appropriate, the order will contain specific provisions for means of early disposition of

the case, such as (i) directions for submission to the alternative dispute resolution program; (ii) a sched-

ule of limited-issue discovery in aid of early dispositive motions or settlement; and/or (iii) a schedule

for dispositive motions before disclosure or after limited-issue disclosure.

(b)  The order will also contain a comprehensive disclosure schedule, including dates for the service of

third-party pleadings, discovery, motion practice, a compliance conference, if needed, a date for filing

the note of issue, a date for a pre-trial conference and a trial date.

(c)  The preliminary conference order may provide for such limitations of interrogatories and other dis-

covery as may be necessary to the circumstances of the case.

(d)  The court will determine, upon application of counsel, whether discovery will be stayed, pursuant

to CPLR 3214(b), pending the determination of any dispositive motion.  

Rule 12. Non-Appearance at Conference. The failure of counsel to appear for a conference may result

in a sanction authorized by section 130.2.1 of the Rules of the Chief Administrator or section 202.27,

including dismissal, the striking of an answer, an inquest or direction for judgment, or other appropri-

ate sanction.

Rule 13. Adherence to Discovery Schedule

(a) Parties shall strictly comply with discovery obligations by the dates set forth in all case scheduling

orders.  Such deadlines, however, may be modified upon the consent of all parties, provided that all dis-

covery shall be completed by the discovery cutoff date set forth in the preliminary conference order.

Applications for extension of a discovery deadline shall be made as soon as practicable and prior to the

expiration of such deadline.  Non-compliance with such an order may result in the imposition of an

appropriate sanction against that party pursuant to CPLR 3126.

(b)  If a party seeks documents as a condition precedent to a deposition and the documents are not pro-

duced by the date fixed, the party seeking disclosure may ask the court to preclude the non-producing

party from introducing such demanded documents at trial.
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Rule 14. Disclosure Disputes. Counsel must consult with one another in a good faith effort to resolve all

disputes about disclosure.  See section 202.7.  Except as provided in Rule 24 hereof, if counsel are

unable to resolve any disclosure dispute in this fashion, the aggrieved party shall contact the court to

arrange a conference as soon as practicable to avoid exceeding the discovery cutoff date.  Counsel

should request a conference by telephone if that would be more convenient and efficient than an appear-

ance in court.

Rule 15. Adjournments of Conferences. Adjournments on consent are permitted with the approval of the

court for good cause where notice of the request is given to all parties.  Adjournment of a conference

will not change any subsequent date in the preliminary conference order, unless otherwise directed by

the court.

Rule 16. Motions in General.

(a)  Form of Motion Papers. The movant shall specify in the notice of motion, order to show cause,

and in a concluding section of a memorandum of law, the exact relief sought.  Counsel must attach

copies of all pleadings and other documents as required by the CPLR and as necessary for an informed

decision on the motion (especially on motions pursuant to CPLR 3211 and 3212).  Counsel should use

tabs when submitting papers containing exhibits.  Copies must be legible.  If a document to be annexed

to an affidavit or affirmation is voluminous and only discrete portions are relevant to the motion, coun-

sel shall attach excerpts and submit the full exhibit separately.  Documents in a foreign language shall

be properly translated.  CPLR 2101(b). Whenever reliance is placed upon a decision or other authority

not readily available to the court, a copy of the case or of pertinent portions of the authority shall be

submitted with the motion papers.

(b)  Proposed Orders. When appropriate, proposed orders should be submitted with motions, e.g.,

motions to be relieved, pro hac vice admissions, open commissions, etc.  No proposed order should be

submitted with motion papers on a dispositive motion.

(c)  Adjournment of Motions. Dispositive motions (made pursuant to CPLR 3211, 3212 or 3213) may

be adjourned only with the court's consent.  Non-dispositive motions may be adjourned on consent no

more than three times for a total of no more than 60 days unless otherwise directed by the court.

Rule 17. Length of Papers. Unless otherwise permitted by the court:  (i) briefs or memoranda of law shall

be limited to 25 pages each; (ii) reply memoranda shall be no more than 15 pages and shall not contain

any arguments that do not respond or relate to those made in the memoranda in chief; (iii) affidavits

and affirmations shall be limited to 25 pages each.

Rule 18. Sur-Reply and Post-Submission Papers. Absent express permission in advance, sur-reply

papers, including correspondence, addressing the merits of a motion  are not permitted, except that

counsel may inform the court by letter of the citation of any post-submission court decision that is rel-

evant to the pending issues, but there shall be no additional argument.  Materials submitted in violation

hereof will not be read or considered.  Opposing counsel who receives a copy of materials submitted in

violation of this Rule shall not respond in kind.
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Rule 19. Orders to Show Cause. Motions shall be brought on by order to show cause only when there is

genuine urgency (e.g., applications for provisional relief), a stay is required or a statute mandates so

proceeding.  See Rule 20.  Absent advance permission, reply papers shall not be submitted on orders to

show cause.

Rule 19-a. Motions for Summary Judgment; Statements of Material Facts.

(a)  Upon any motion for summary judgment, other than a motion made pursuant to CPLR 3213, the

court may direct that there shall be annexed to the notice of motion a separate, short and concise state-

ment, in numbered paragraphs, of the material facts as to which the moving party contends there is no

genuine issue to be tried.

(b)  In such a case, the papers opposing a motion for summary judgment shall include a corresponding-

ly numbered paragraph responding to each numbered paragraph in the statement of the moving party

and, if necessary, additional paragraphs containing a separate short and concise statement of the mate-

rial facts as to which it is contended that there exists a genuine issue to be tried.

(c)  Each numbered paragraph in the statement of material facts required to be served by the moving

party will be deemed to be admitted for purposes of the motion unless specifically controverted by a

correspondingly numbered paragraph in the statement required to be served by the opposing party.

(d) Each statement of material fact by the movant or opponent pursuant to subdivision (a) or (b),

including each statement controverting any statement of material fact, must be followed by citation to

evidence submitted in support of or in opposition to the motion.

Rule 20. Temporary Restraining Orders. Unless the moving party can demonstrate that there will be sig-

nificant prejudice by reason of giving notice, a temporary restraining order will not be issued. The

applicant must give notice to the opposing parties sufficient to permit them an opportunity to appear

and contest the application.

Rule 21. Courtesy Copies. Courtesy copies should not be submitted unless requested or as herein 

provided. However, courtesy copies of all motion papers and proposed orders shall be submitted in

cases in the court's Filing by Electronic Means System.

Rule 22. Oral Argument. Any party may request oral argument on the face of its papers or in an accom-

panying letter.  Except in cases before justices who require oral argument on all motions, the court will

determine, on a case-by-case basis, whether oral argument will be heard and, if so, when counsel shall

appear.  Notice of the date selected by the court shall be given, if practicable, at least 14 days before the

scheduled oral argument.  At that time, counsel shall be prepared to argue the motion, discuss resolu-

tion of the issue(s) presented and/or schedule a trial or hearing.

Rule 23. 60-Day Rule. If 60 days have elapsed after a motion has been finally submitted or oral argument

held, whichever was later, and no decision has been issued by the court, counsel for the movant shall

send the court a letter alerting it to this fact with copies to all parties to the motion.
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Rule 24. Advance Notice of Motions

(a) Nothing in this rule shall be construed to prevent or limit counsel from making any motion deemed

appropriate to best represent a party's interests.  However, in order to permit the court the opportunity

to resolve issues before motion practice ensues, and to control its calendar in the context of the discov-

ery and trial schedule, pre-motion conferences in accordance herewith must be held.  The failure of

counsel to comply with this rule may result in the motion being held in abeyance until the court has an

opportunity to conference the matter.

(b) This rule shall not apply to disclosure disputes covered by Rule 14 nor to dispositive motions pur-

suant to CPLR 3211, 3212 or 3213 made at the time of the filing of the Request for Judicial

Intervention or after discovery is complete.  Nor shall the rule apply to motions to be relieved as coun-

sel, for pro hac vice admission, for reargument or in limine.

(c)  Prior to the making or filing of a motion, counsel for the moving party shall advise the Court in

writing (no more than two pages) on notice to opposing counsel outlining the issue(s) in dispute and

requesting a telephone conference.  If a cross-motion is contemplated, a similar motion notice letter

shall be forwarded to the court and counsel. Such correspondence shall not be considered by the court

in reaching its decision on the merits of the motion. 

(d)  Upon review of the motion notice letter, the court will schedule a telephone or in-court conference

with counsel.  Counsel fully familiar with the matter and with authority to bind their client must be

available to participate in the conference.  The unavailability of counsel for the scheduled conference,

except for good cause shown, may result in granting of the application without opposition and/or the

imposition of sanctions.

(e) If the matter can be resolved during the conference, an order consistent with such resolution may

be issued or counsel will be directed to forward a letter confirming the resolution to be “so ordered.”

At the discretion of the court, the conference may be held on the record.

(f)  If the matter cannot be resolved, the parties shall set a briefing schedule for the motion which shall

be approved by the court.  Except for good cause shown, the failure to comply with the briefing sched-

ule may result in the submission of the motion unopposed or the dismissal of the motion, as may be

appropriate.

(g)  On the face of all notices of motion and orders to show cause, there shall be a statement that there

has been compliance with this rule.

(h)  Where a motion must be made within a certain time pursuant to the CPLR, the submission of a

motion notice letter, as provided in subdivision (a), within the prescribed time shall be deemed the time-

ly making of the motion.  This subdivision shall not be construed to extend any jurisdictional limita-

tions period.

Rule 25. Trial Schedule. Counsel are expected to be ready to proceed either to select a jury or to begin

presentation of proof on the scheduled trial date.  Once a trial date is set, counsel shall immediately

determine the availability of witnesses.  If, for any reason, counsel are not prepared to proceed on the

scheduled date, the court is to be notified within ten days of the date on which counsel are given the
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trial date or, in extraordinary circumstances, as soon as reasonably practicable.  Failure of counsel to

provide such notification will be deemed a waiver of any application to adjourn the trial because of the

unavailability of a witness.  Witnesses are to be scheduled so that trials proceed without interruption.

Trials shall commence each court day promptly at such times as the court directs.  Failure of counsel to

attend the trial at the time scheduled without good cause shall constitute a waiver of the right of that

attorney and his or her client to participate in the trial for the period of counsel's absence.  There shall

be no adjournment of a trial except for good cause shown.  With respect to trials scheduled more than

60 days in advance, section 125.1(g) of the Rules of the Chief Administrator shall apply and the actu-

al engagement of trial counsel in another matter will not be recognized as an acceptable basis for an

adjournment of the trial.

Rule 26. Estimated Length of Trial. At least ten days prior to trial or such other time as the court may

set, the parties, after considering the expected testimony of and, if necessary, consulting with their wit-

nesses, shall furnish the court with a realistic estimate of the length of the trial.

Rule 27. Motions in Limine. The parties shall make all motions in limine no later than ten days prior to

the scheduled pre-trial conference date, and the motions shall be returnable on the date of the pre-trial

conference, unless otherwise directed by the court.

Rule 28. Pre-Marking of Exhibits. Counsel for the parties shall consult prior to the pre-trial conference

and shall in good faith attempt to agree upon the exhibits that will be offered into evidence without

objection.  At the pre-trial conference date, each side shall then mark its exhibits into evidence as to

those to which no objection has been made.  All exhibits not consented to shall be marked for identifi-

cation only.  If the trial exhibits are voluminous, counsel shall consult the clerk of the part for guidance.

The court will rule upon the objections to the contested exhibits at the earliest possible time.  Exhibits

not previously demanded which are to be used solely for credibility or rebuttal need not be pre-marked.

Rule 29. Identification of Deposition Testimony. Counsel for the parties shall consult prior to trial and

shall in good faith attempt to agree upon the portions of deposition testimony to be offered into 

evidence without objection.  The parties shall delete from the testimony to be read questions and

answers that are irrelevant to the point for which the deposition testimony is offered.  Each party shall

prepare a list of deposition testimony to be offered by it as to which objection has not been made and,

identified separately, a list of deposition testimony as to which objection has been made.  At least ten

days prior to trial or such other time as the court may set, each party shall submit its list to the court

and other counsel, together with a copy of the portions of the deposition testimony as to which objec-

tion has been made.  The court will rule upon the objections at the earliest possible time after consul-

tation with counsel.

Rule 30. Settlement and Pretrial Conferences.

(a) Settlement Conference. At the time of certification of the matter as ready for trial or at any time

after the discovery cut-off date, the court may schedule a settlement conference which shall be 
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attended by counsel and the parties, who are expected to be fully prepared to discuss the settlement of

the matter.

(b) Pre-trial Conference. Prior to the pretrial conference, counsel shall confer in a good faith effort to

identify matters not in contention, resolve disputed questions without need for court intervention and

further discuss settlement of the case.  At the pre-trial conference, counsel shall be prepared to discuss

all matters as to which there is disagreement between the parties, including those identified in Rules

27-29, and settlement of the matter.  At or before the pre-trial conference, the court may require the par-

ties to prepare a written stipulation of undisputed facts.

Rule 31. Pre-Trial Memoranda, Exhibit Book and Requests for Jury Instructions

(a)  Counsel shall submit pre-trial memoranda at the pre-trial conference, or such other time as the court

may set.  Counsel shall comply with CPLR 2103(e).  A single memorandum no longer than 25 pages

shall be submitted by each side.  No memoranda in response shall be submitted.

(b) At the pre-trial conference or at such other time as the court may set, counsel shall submit an

indexed binder or notebook of trial exhibits for the court's use.  A copy for each attorney on trial and

the originals in a similar binder or notebook for the witnesses shall be prepared and submitted.

Plaintiff's exhibits shall be numerically tabbed and defendant's exhibits shall be tabbed alphabetically.

(c) Where the trial is by jury, counsel shall, on the pre-trial conference date or such other time as the

court may set, provide the court with case-specific requests to charge and proposed jury interrogato-

ries.  Where the requested charge is from the New York Pattern Jury Instructions - Civil, a reference to

the PJI number will suffice.  Submissions should be by hard copy and disk or e-mail attachment in

WordPerfect 12 format, as directed by the court.

Rule 32. Scheduling of witnesses. At the pre-trial conference or at such time as the court may direct,

each party shall identify in writing for the court the witnesses it intends to call, the order in which they

shall testify and the estimated length of their testimony, and shall provide a copy of such witness list to

opposing counsel.  Counsel shall separately identify for the court only a list of the witnesses who may

be called solely for rebuttal or with regard to credibility.

Rule 33. Preclusion. Failure to comply with Rules 28, 29, 31 and 32 may result in preclusion pursuant to

CPLR 3126.
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RULES AND PROCEDURES OF THE  
ALTERNATIVE DISPUTE RESOLUTION PROGRAM 

 
A.  GENERAL PROVISIONS 

 
Rule 1.  Program. The Alternative Dispute Resolution Program (“the Program”) of the 

Commercial Division of the Supreme Court of the State of New York, County of New York, shall 
be applicable to commercial cases referred by Justices of the Commercial Division and other 
Justices of the Supreme Court as permitted by order of the Administrative Judge.   
 

Rule 2. Panel of Neutrals.   
(a) Requirements to Join Panel.  The Administrative Judge shall establish and maintain 

a panel of Neutrals (“the Panel”) for the Program.  To be eligible to join the Panel as a 
Mediator, a person shall have a minimum of ten years of experience in the practice of 
commercial law or comparable experience as an accountant or business professional and shall 
satisfy the training and experience requirements of Part 146 of the Rules of the Chief 
Administrator.  To become a Neutral Evaluator on the Panel, a person must be an attorney or 
former Judge who has the background and the training required by Part 146.   
 

(b) Term of Membership.  The Panel shall continue in existence for a term of two years 
from the date the Administrative Judge certifies the Panel as provided in Section 146.3 of Part 
146.  Further, each Neutral shall serve at the pleasure of the Administrative Judge, who may 
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terminate membership at any time. 
 

(c) Obligations of Membership:  Each member of the Panel shall, in the event that the 
caseload of the Program requires it, serve as a Neutral in three matters annually in the 
Program.   Members shall comply with these Rules and Procedures and with the continuing 
education requirement set forth in Section 146.5 of Part 146.   Information on the members 
of the Panel is accessible on the New York County home page of the website of the Commercial 
Division, the address of which is www.nycourts.gov/comdiv. 
 

 
Rule 3.  Determination of Suitability; Order of Reference.  Except as provided in Rule 

15, cases are referred to alternative dispute resolution (“ADR”) in the Program by the Justice 
assigned to the case. The assigned Justice may order parties to undergo ADR in the Program 
where the Justice finds that it would be in the interest of the just and efficient processing of the 
case to do so or upon consent of the parties.  The suitability of an action for ADR shall be 
determined by the assigned Justice after considering the views of the parties insofar as 
practicable. If a case is referred to ADR, the Justice shall issue an Order of Reference. Such 
Order shall not stay court proceedings in the case unless otherwise specified therein.   
 

Rule 4.  Form of ADR.  Cases referred to the Program shall be mediated unless 
otherwise agreed by the parties.   
 

Rule 5.  Initiation Form.  In cases referred to ADR, the parties shall sign an ADR 
Initiation Form  (accessible  on  the website of the Commercial  Division  at the  
following  address: www.nycourts.gov/courts/comdiv/ny/ADR_overview.shtml), in 
counterparts if necessary, and, except as otherwise provided in Rule 15, shall, within four 
business days from the date of the Order of Reference, contact the ADR Coordinator and 
submit the Form to the Coordinator. 
 

Rule 6. Selection of Neutral; Private ADR Providers.  
 

(a) Designation of Neutral.  An action referred to the Program shall be assigned to a 
Neutral from the Panel who shall in the first instance be designated by the ADR Coordinator. 
The Coordinator will endeavor to distribute assignments widely among all members of the 
Panel. The Coordinator may, however, select a particular Neutral if the nature of the matter in 
question calls for special expertise on the part of the Neutral, if difficulties are encountered in 
locating an available Neutral, or for other administrative reasons. Each Neutral contacted will 
advise the Coordinator as to his or her availability and, prior to serving, will conduct a conflicts 
check as required by subdivision (d) hereof. Within ten business days from receipt of the Order 
of Reference, or, in cases governed by Rule 15, within five business days after the filing of the 
Initiation Form, the Coordinator shall inform the parties of the identity of the designated 
Neutral. The date of this communication shall constitute the Confirmation Date (subject to 
subdivision (b)).    
 

(b) Selection of Alternate Neutral from Panel.  Once informed of the identity of the 
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Neutral, the parties shall have five business days within which to select an alternate Neutral 
from the Panel. The parties shall agree upon the alternate Neutral and contact him or her 
directly to ensure the Neutral’s availability to handle the matter and the absence of any conflict 
on the Neutral’s part, and shall inform the Coordinator of the alternate selection within the 
five-day deadline. If the parties select an alternate Neutral pursuant hereto, the Confirmation 
Date shall be the date on which they inform the Coordinator of that selection.  
 

(c)  Other Person as Neutral.  Notwithstanding subdivision (a), the parties may 
designate as the Neutral a person who is not a member of the Panel or proceed to ADR through 
a private ADR provider and in accordance with the rules thereof, but the parties must 
nevertheless complete the ADR process within the deadlines set forth in these Rules. 
 

(d) Ethical Standards.  Prior to confirmation as the Neutral in any case, a prospective 
Neutral shall conduct a check for conflicts with regard to parties or related entities. The Neutral 
shall decline to serve if he or she would not be able to do so fairly, impartially, and in 
accordance with the highest professional standards. Neutrals on the Panel shall comply with 
the Standards of Conduct for Mediators of the Commercial Division or, if applicable, the 
Standards of Conduct for Arbitrators and Neutral Evaluators (accessible at the Internet address 
listed in Rule 5).  Unless all parties consent to the Neutral’s service after having been advised 
of all disqualifying facts, the Neutral shall decline the appointment and another Neutral shall 
promptly be selected.    
 

Rule 7.  Compensation of Neutral.   
 

The Neutral designated pursuant to Rule 6 (a) or (b) shall be compensated by the parties 
as follows.   
 

(a) Mediators Designated by the ADR Coordinator.   The Neutral designated as a 
mediator by the ADR Coordinator under Rule 6(a) shall serve in that role at no charge during 
preparation for the mediation (e.g., scheduling conference and review of documents in 
preparation) and for the first three hours of the actual mediation session or sessions. At the 
conclusion of the three hours, any party may bring the ADR proceeding to an end, but, if the 
parties agree to continue, they shall compensate the  mediator for his or her time thereafter 
at the rate of  $ 400 per hour.   
 

(b) Mediators Designated by the Parties.  If the parties designate an alternate mediator 
from the Panel pursuant to Rule 6(b) and that person is available and willing to handle the 
matter under the circumstances, the parties shall compensate the mediator at the rate of $ 450 
per hour commencing from the outset of the initial mediation session. 
 

(c) Agreements of the Mediator and the Parties.  Notwithstanding subdivisions (a) and 
(b) of this rule, the mediator and the parties may agree upon a rate in excess of the otherwise 
applicable rate specified in those subdivisions based upon factors such as the complexity of the 
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case, the number of parties involved, and the experience of the mediator, and may also agree 
to compensate the mediator for preparation time.  All such agreements shall be in writing.   
 

(d) Arbitrators and Neutral Evaluators.  If the parties agree that the form of ADR to be 
undertaken shall be arbitration or neutral evaluation, the Neutral(s) shall be compensated at 
the rate of $ 400 per hour from the commencement of the initial session. Preparation time will 
not be compensable.  
 

(e)  Party’s Share of Compensation. Unless otherwise agreed, each party to the ADR 
proceeding shall pay an equal share of the Neutral’s compensation. 
 

Rule 8. Confidentiality of Mediation and Neutral Evaluation.  
 

(a) Confidentiality.  An ADR proceeding in the Program, other than a binding 
arbitration, shall be confidential and, except as otherwise provided hereafter, any document 
prepared, or communications made, by parties, their counsel or a Program Neutral for, during, 
or in connection with the proceeding shall not be disclosed outside its confines by any 
participant.  No party to the proceeding shall, during the action referred to ADR or in any 
other legal matter, seek to compel production of documents, notes, or other writings prepared 
for or generated in connection with the ADR proceeding, or the testimony of any other party or 
the Neutral concerning communications made during the proceeding. A settlement, in whole or 
in part, reached during the ADR proceeding shall be set forth in a writing signed by all parties 
affected or their duly authorized agents.  Documents and information otherwise discoverable 
under the Civil Practice Law and Rules shall not be shielded from disclosure merely because 
they are submitted or referred to in the ADR proceeding. Should a party attempt in any legal 
action to compel the testimony of the Neutral concerning the substance of an ADR proceeding 
in the Program, that party shall hold the Neutral harmless against any resulting expenses, 
including reasonable legal fees incurred by the Neutral or the reasonable value of time spent by 
the Neutral in representing himself or herself in connection therewith. 
 

(b) Exceptions.  Notwithstanding the foregoing: 
 

(1) A Neutral shall disclose to a proper authority information obtained in mediation if 
required to do so by law or rule or if the Neutral has a reasonable belief that such disclosure 
will prevent a participant from engaging in an illegal act. 
 

(2) A party, the ADR Coordinator, or the Neutral may report any unethical conduct 
during the proceeding to a proper authority. 
 

(3) The Neutral and the parties may communicate with the ADR Coordinator about 
administrative details of and the schedule for the proceeding, including as provided in Rule 10; 
the ADR Coordinator may communicate with the assigned Justice in accordance with Rule 10 
(h); and the Neutral may make general reference to the fact of services rendered in any action 
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to collect an unpaid fee for services performed under these Rules. 
 

Rule 9. Immunity of the Neutral.  Any Neutral from the Panel who is designated to 
serve pursuant to these Rules and Procedures shall be immune from suit based upon actions 
engaged in or omissions made while so serving.  
 

Rule 10. Procedure.   
 

(a) Deadline for First Session; Scheduling.  The first ADR session shall be conducted no 
later than 30 days from the Confirmation Date. Immediately after confirmation, the Neutral 
shall contact all counsel and parties to discuss the matter and schedule all proceedings, 
typically by conducting a conference call. All counsel and parties shall promptly communicate 
with one another and the Neutral and take all steps necessary to schedule the first proceeding 
in compliance with said deadline.  Failure of any party or counsel to respond to 
communications in a timely manner or to participate in scheduling the mediation session may 
subject counsel to sanctions.   
   

(b) Preliminary Submissions.  At least ten days before the first session in cases being 
mediated or undergoing neutral evaluation, each party shall deliver to the Neutral a copy of its 
pleadings and a memorandum of not more than ten pages (except as otherwise agreed) setting 
forth that party's opinions as to the facts and the issues that are not in dispute, contentions as 
to liability and damages, and suggestions as to how the matter might be resolved. This 
memorandum shall not be filed in court nor, unless otherwise agreed by the parties, served on 
the adversary, and it shall be destroyed by the Neutral immediately upon completion of the 
proceeding.   
 

(c)   Attendance Required.  Attendance of the parties is required at the first three 
hours of the mediation proceeding, whether at a single session or more than one. Unless 
exempted by the Neutral for good cause, every party must appear at each ADR session in 
person or, in the case of a corporation or other business entity, by an official (or more than one 
if necessary) who is both fully familiar with all pertinent facts and empowered on his or her 
own to settle the matter. Where necessary to an effective mediation, the Neutral may require 
the insurance carrier of a party to attend. In addition, counsel of record for each represented 
party shall be present at each session. Any attorney who participates in the ADR process shall 
be fully familiar with the action and authorized to take all steps necessary to a meaningful 
mediation process.  
 

(d)   Adjournments.  Once a session of the ADR proceeding has been scheduled, it 
may be adjourned only at the direction of the Neutral and not beyond 45 days from the 
Confirmation Date.  
 

(e) Reporting of the Status to the Coordinator.  On the 40th day from the Confirmation 
Date, the Neutral shall report to the ADR Coordinator the status of the proceeding. 
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(f)  Discovery.  Subject to any applicable disclosure order of the court, the Neutral 

may help the parties to provide such focused discovery as may assist in the ADR proceeding.   
 

(g)  Failure to Comply with Rules.  If a party or counsel fails to cooperate in making 
arrangements for the mediation or to take steps preliminary thereto, as provided in 
subdivisions (a) and (b) of this rule, fails to appear at any scheduled session, or otherwise fails 
to comply with these Rules, the Neutral shall advise the ADR Coordinator, succinctly specifying 
the nature of the infraction.  If the Neutral reports that an infraction has occurred, he or she 
may recommend the imposition of sanctions, or, where such a report of the Neutral is silent as 
to sanctions, the ADR Coordinator may recommend the imposition of sanctions based upon 
that report.   
 

(h)  Communications with Justice.  
 

(1) Communications In General. The ADR Coordinator may communicate with the 
assigned Justice about administrative details of the processing of any case referred to 
the Program by that Justice, but shall not identify the Neutral designated or disclose any 
substantive aspect of the ADR proceeding.  If a proceeding is terminated after three 
hours without a settlement, the Coordinator shall not reveal to the Justice which party 
brought the proceeding to an end.  The Coordinator shall report to the Justice at the 
conclusion of the proceeding whether a resolution of the case in whole or in part was 
reached.   

 
(2) Reporting Violations of the Rules; Sanctions.  The Coordinator shall report to the 
Justice, on an appropriate form, a copy of which shall be forwarded to the parties, any 
violation of these Rules as reported by a Neutral pursuant to subdivision (g)  of this 
Rule and any recommendation for sanctions by the Neutral or by the Coordinator based 
upon the report of the Neutral.  The Justice may impose sanctions or take such other 
action as the Justice may find to be necessary to ensure respect for the court’s Order 
and these Rules. 

 
Rule 11. Completion of ADR; Report.  

 
(a) Conclusion; Continuation; Monitoring by Coordinator. The ADR process shall be 

concluded within 45 days from the Confirmation Date.  If the matter has not been entirely 
resolved within that period, but the parties and the Neutral believe that it would be beneficial if 
the ADR process were to continue, the process may go forward for an additional 30 days. The 
ADR process shall be completed within 75 days from the Confirmation Date unless the assigned 
Justice, upon request presented by the ADR Coordinator, specifically authorizes the process to 
continue beyond that date. The ADR Coordinator will monitor progress of ADR proceedings to 
ensure that the deadlines set forth herein are complied with. 
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(b) Report of Outcome.  Except as provided in Rule 12, the Neutral shall report the 
outcome of the proceeding to the ADR Coordinator no later than three business days after its 
conclusion.  If the ADR process is successful, the parties shall forthwith submit a stipulation of 
discontinuance to the County Clerk (with fee) and transmit a copy to the Part of the Justice 
assigned.   
 

Rule 12.  Arbitration. Parties who choose to arbitrate shall agree upon appropriate 
procedures to govern the process to the extent not herein provided.  If the parties are unable 
to so agree, the matter shall either be mediated, or, upon consent, arbitrated pursuant to 
procedures issued by the ADR Coordinator. An award shall be issued within seven business days 
after conclusion of the arbitration proceeding.  
 

Rule 13.  Conversion of Mediation to Binding Arbitration.   
 

(a) Arbitration Permitted.  Mediation may be converted to binding arbitration in the 
Program upon consent of all parties at any stage in the mediation process.  Any such 
arbitration, however, must proceed before a Neutral different than the one who presided over 
the mediation session(s), unless the mediator did not receive any information from a party ex 
parte prior to the time an agreement to proceed to arbitration was reached.   
 

(b) Stipulation; Identification of Arbitrator(s); Fee.  Within five days from conclusion of 
the mediation proceeding, parties who wish to undergo arbitration pursuant to this Rule shall 
deliver to the ADR Coordinator a written stipulation submitting the case to arbitration under 
this Rule.  There shall be a single arbitrator unless the parties agree to have three. Together 
with the stipulation the parties shall transmit the name of the person or persons they have 
agreed upon to serve as arbitrator(s). If the parties are unable to agree upon the person or 
persons who shall serve, the Coordinator shall select the arbitrator(s).  Each arbitrator shall be 
entitled to a fee as provided in Rule 7 (d). 
 

(c)  Deadlines. The arbitration shall be completed within 45 days from the date on 
which the Coordinator advises the parties of the confirmation of the selection of the 
arbitrator(s).  
 

Rule 14.  Further ADR.  After completion of a mediation, upon request of a party or 
upon its own initiative, the court, in its discretion, may issue an order directing a second 
referral to mediation, which shall proceed in accordance with these Rules. In any such case, the 
parties shall compensate the Neutral as provided in Rule 7 (b) with respect to alternate 
mediators. 
 

B.  MANDATORY MEDIATION PILOT PROJECT 
 

Rule 15.  Procedures in the Pilot Project.   
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(a) Cases Subject to Mandatory Mediation in the Pilot Project.  By an Administrative 
Order or Orders of the Administrative Judge of this court, a pilot project (“the Pilot Project”) 
shall be established for the mandatory mediation of certain commercial cases filed outside the 
Commercial Division as defined in the Order or Orders.   
 

(b) Designation of Cases.  As provided in any applicable Administrative Order of the 
Administrative Judge, the staff of the court shall identify all commercial cases that are subject 
to mandatory mediation in the Pilot Project upon the filing of the Request for Judicial 
Intervention (“RJI”).  In each such case, the court will provide notice to the parties through the 
New York State Courts Electronic Filing System of the designation of the case as one subject to 
the Administrative Order. All parties and counsel shall proceed to mediation in accordance with 
that Order and these Rules and Procedures.  Failure to comply with that Order and these Rules 
and Procedures may result in the imposition of sanctions. 
 

(c) Preliminary Conference Part.  The initial Administrative Order shall establish a 
Preliminary Conference Part to handle such conferences in the kinds of cases that are subject to 
mandatory mediation in the Pilot Project.  The preliminary conference in all such cases shall 
take place in this Part before the Justice assigned to the Part.  Other proceedings in such cases 
shall be handled by the Justice to whom the case has been assigned upon filing of the RJI.  The 
Justice presiding in the Preliminary Conference Part shall address all discovery issues in each 
case that are pending as of the time of the conference and shall also make any directives with 
regard to discovery that may assist the parties to have a productive and successful mediation.   
 

(d) Exemption.   A case otherwise subject to mandatory mediation in the Pilot Project 
may be exempted from such mediation upon a satisfactory showing that the applying party 
would be subjected to unreasonable hardship or burden by participation in the mediation.  A 
party seeking an exemption shall apply therefor at the preliminary conference.  Failure to seek 
an exemption as provided in this subdivision shall constitute a waiver of any objection to the 
mediation. 
 

 
(e) Initiation Form and Other Procedures.  Within four business days after the 

preliminary conference, the parties shall submit an Initiation Form to the ADR Coordinator as 
provided in Rule 5 hereof.  The parties shall comply with all subsequent procedures of the ADR 
process as set forth in these Rules, including the deadlines set forth in Rule 10.   
 

(f) Compensation of Mediator.  The mediator shall be compensated as provided in Rule 
7 hereof.   

C.  ADMINISTRATION OF PROGRAM  
 

Rule 16. Administration of Program. The Program shall be supervised by the 
Clerk-in-Charge of the Commercial Division Support Office. The conduct of ADR proceedings 
shall be coordinated by an Alternative Dispute Resolution Coordinator or Coordinators.  
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Section 202.70 Rules of the Commercial Division of the Supreme Court 

(a) Monetary thresholds 

Except as set forth in subdivision (b), the monetary thresholds of the Commercial Division, exclusive 
of punitive damages, interests, costs, disbursements and counsel fees claimed, are established as 
follows: 

Albany County 
Eighth Judicial District 

Kings County 
Nassau County 

New York County 
Onondaga County 

Queens County 
Seventh Judicial District 

Suffolk County 
Westchester County 

$50,000 
$100,000 
$150,000 
$200,000 
$500,000 

$50,000 
$100,000 

$50,000 
$100,000 
$100,000 

(b) Commercial cases 

Actions in which the principal claims involve or consist of the following will be heard in the 
Commercial Division provided that the monetary threshold is met or equitable or declaratory relief is 
sought: 

(1) Breach of contract or fiduciary duty, fraud, misrepresentation, business tort (e.g., unfair 
competition), or statutory and/or common law violation where the breach or violation is alleged to 
arise out of business dealings (e.g., sales of assets or securities; corporate restructuring; 
partnership, shareholder, joint venture, and other business agreements; trade secrets; restrictive 
covenants; and employment agreements not including claims that principally involve alleged 
discriminatory practices); 

(2) Transactions governed by the Uniform Commercial Code (exclusive of those concerning 
individual cooperative or condominium units); 

(3) Transactions involving commercial real property, including Yellowstone injunctions and excluding 
actions for the payment of rent only; 

(4) Shareholder derivative actions -- without consideration of the monetary threshold; 

(5) Commercial class actions -- without consideration of the monetary threshold; 

(6) Business transactions involving or arising out of dealings with commercial banks and other 
financial institutions; 

(7) Internal affairs of business organizations; 

(8) Malpractice by accountants or actuaries, and legal malpractice arising out of representation in 
commercial matters; 

(9) Environmental insurance coverage; 

(10) Commercial insurance coverage (e.g. directors and officers, errors and omissions, and business 
interruption coverage); 

(11) Dissolution of corporations, partnerships, limited liability companies, limited liability partnerships 
and joint ventures -- without consideration of the monetary threshold; and 
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(12) Applications to stay or compel arbitration and affirm or disaffirm arbitration awards and related 
injunctive relief pursuant to CPLR Article 75 involving any of the foregoing enumerated commercial 
issues. Where the applicable arbitration agreement provides for the arbitration to be heard outside 
the United States, the monetary threshold set forth in section 202.70(a) shall not apply. 

(c) Non-commercial cases 

The following will not be heard in the Commercial Division even if the monetary threshold is met: 

(1) Suits to collect professional fees; 

(2) Cases seeking a declaratory judgment as to insurance coverage for personal injury or property 
damage; 

(3) Residential real estate disputes, including landlord-tenant matters, and commercial real estate 
disputes involving the payment of rent only; 

(4) Home improvement contracts involving residential properties consisting of one to four residential 
units or individual units in any residential building, including cooperative or condominium units; 

(5) Proceedings to enforce a judgment regardless of the nature of the underlying case; 

(6) First-party insurance claims and actions by insurers to collect premiums or rescind non-
commercial policies; and 

(7) Attorney malpractice actions except as otherwise provided in paragraph (b)(8). 

(d) Assignment to the Commercial Division 

Within 90 days following service of the complaint, any party may seek assignment of a case to the 
Commercial Division by filing a Request for Judicial Intervention (RJI) that attaches a completed 
Commercial Division RJI Addendum certifying that the case meets the jurisdictional requirements for 
Commercial Division assignment set forth in subdivisions (a), (b) and (c) of this section. Except as 
provided in subdivision (e) below, failure to file an RJI pursuant to this subdivision precludes a party 
from seeking assignment of the case to the Commercial Division. 

(e) Transfer into the Commercial Division 

If an RJI is filed within the 90-day period following service of the complaint and the case is assigned 
to a noncommercial part because the filing party did not designate the case as "commercial" on the 
RJI, any other party may apply by letter application (with a copy to all parties) to the Administrative 
Judge, within ten days after receipt of a copy of the RJI, for a transfer of the case into the 
Commercial Division. Further, notwithstanding the time periods set forth in subdivisions (d) and (e) of 
this section, for good cause shown for the delay a party may seek the transfer of a case to the 
Commercial Division by letter application (with a copy to all parties) to the Administrative Judge. In 
addition, a non-Commercial Division justice to whom a case is assigned may sua sponte request the 
Administrative Judge to transfer a case that meets the jurisdictional requirements for Commercial 
Division assignment set forth in subdivisions (a), (b) and (c) of this section to the Commercial 
Division. The determinations of the Administrative Judge with respect to any letter applications or 
requests under this subdivision shall be final and subject to no further administrative review or 
appeal. 

(f) Transfer from the Commercial Division 

(1) In the discretion of the Commercial Division justice assigned, if a case does not fall within the 
jurisdiction of the Commercial Division as set forth in this section, it shall be transferred to a non-
commercial part of the court. 
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(2) Any party aggrieved by a transfer of a case to a non-commercial part may seek review by letter
application (with a copy to all parties) to the Administrative Judge within ten days of receipt of the
designation of the case to a non-commercial part. The determination of the Administrative Judge
shall be final and subject to no further administrative review or appeal.

(g) Rules of practice for the Commercial Division

Unless these rules of practice for the Commercial Division provide specifically to the contrary, the 
rules of Part 202 also shall apply to the Commercial Division, except that Rules 7 through 15 shall 
supersede section 202.12 (Preliminary Conference) and Rules 16 through 24 shall supersede 
section 202.8 (Motion Procedure). 

Preamble. The Commercial Division understands that the businesses, individuals and attorneys who 
use this Court have expressed their frustration with adversaries who engage in dilatory tactics, fail to 
appear for hearings or depositions, unduly delay in producing relevant documents, or otherwise 
cause the other parties in a case to incur unnecessary costs. The Commercial Division will not 
tolerate such practices. The Commercial Division is mindful of the need to conserve client resources, 
encourage proportionality in discovery, promote efficient resolution of matters, and increase respect 
for the integrity of the judicial process. Litigants and counsel who appear in this Court are directed to 
review the Rules regarding sanctions, including the provisions in Rule 12 regarding failure to appear 
at a conference, Rule 13(a) regarding adherence to discovery schedules, and Rule 24(d) regarding 
the need for counsel to be fully familiar with the case when making appearances. Sanctions are also 
available in this Court under Rule 3126 of the Civil Practice Law and Rules and Part 130 of the 
Rules of the Chief Administrator of the Courts. The judges in the Commercial Division will impose 
appropriate sanctions and other remedies and orders as is warranted by the circumstances. Use of 
these enforcement mechanisms enables the Commercial Division to function efficiently and 
effectively, and with less wasted time and expense for the Court, parties and counsel. Nothing herein 
is intended to expand or alter the scope and/or remedies available under the above-cited sanction 
rules. 
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U.S. Bankruptcy Court, Eastern District of New York 

Local Bankruptcy Rules for the Eastern District of New York, 
https://www.nyeb.uscourts.gov/local-bankruptcy-rules-united-states-bankruptcy-court-eastern-
district-new-york 

Effective 12/13/19, these rules outline the procedures of the Bankruptcy Court for the 
Eastern District of New York. Unique to this Court is the Loss Mitigation Program.  

General Order No. 676, Adoption of Modified Loss Mitigation Program Procedures, 
https://www.nyeb.uscourts.gov/sites/nyeb/files/ord_676-with-procedures.pdf 

Effective 04/01/19, this order outlines the Modified Loss Mitigation Program Procedures 
for individual debtors whose residential real property is at risk of loss to foreclosure.  

General Order No. 679, Procedural Guidelines for Communication and Cooperation Between 
Courts in Cross-Border Insolvency Matters, 
http://www.nysb.uscourts.gov/sites/default/files/Chapter15Guidelines.pdf 

Effective, 05/31/19, this order outlines procedural guidelines to be followed in cross 
border insolvency matters “to enhance coordination and cooperation among courts under 
whose supervision such proceedings are being conducted.”  
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LOCAL BANKRUPTCY RULES 
FOR THE 

EASTERN DISTRICT OF NEW YORK 

 

Honorable Carla E. Craig, Chief Judge 

Honorable Elizabeth S. Stong 
Honorable Alan S. Trust 

Honorable Robert E. Grossman 
Honorable Nancy Hershey Lord 
Honorable Louis A. Scarcella 

Robert A. Gavin, Jr., Clerk of Court 

Effective 
December 13, 2019 

(Amended January 10, 2020) 
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9019-1 ALTERNATIVE DISPUTE RESOLUTION -- MEDIATION 

(a) Assignment of a Matter to Mediation. 

The Court may direct any dispute arising in any case or proceeding (collectively, 
“Matter”) to mediation sua sponte or upon the request of one or more party in interest. 
The Court may determine which parties in interest shall participate in the mediation. If a 
Matter is assigned to mediation, the parties shall comply with all applicable pleading, 
discovery, and other deadlines and scheduling requirements. 

(b) Appointment of a Mediator. 

The mediation participants shall select a mediator and at least one alternate from 
the Mediation Register of approved mediators kept by the Clerk within 7 days of the 
entry of the order assigning the matter to mediation. If the mediation participants cannot 
agree within that time, or if the Court determines that selection of a mediator by the Court 
is appropriate, then the Court shall appoint a mediator.  Within 7 days of the selection of 
a mediator, the mediation participants and the mediator shall submit a proposed consent 
order appointing the mediator and describing the mediation procedures, including the 
terms of the mediator’s compensation and expense reimbursement (the “Mediation 
Order”). Procedures that are not set forth in the Mediation Order shall be governed by 
agreement of the parties, by this rule, or by the mediator. 

The proposed Mediation Order shall be accompanied by a verified statement by 
the mediator stating that such person does not hold or represent an interest adverse to the 
estate, except as specifically disclosed therein, and that such person is disinterested. 

(c) Mediation Procedures. 

(i) The mediator and the mediation participants shall agree on 
the time and location for the initial mediation conference, 
which shall take place as soon as practicable after the entry 
of the Mediation Order, but no later than 30 days after the 
entry of the Mediation Order. The mediator may require the 
mediation participants to submit or exchange documents or 
information, including a mediation statement, before the 
initial mediation conference. 

(ii) Each mediation participant that is an individual shall attend 
the mediation conference in person. Each mediation 
participant that is a government entity shall attend in person 
by a representative who has, to the extent practicable, 
authority to settle the matter. All other mediation 
participants shall attend the mediation conference in person 
through a representative with authority to settle the matter. 
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The mediator may permit telephonic or video participation 
in the mediation conference in appropriate circumstances. 

(iii) The mediator shall determine the time and place for the 
mediation, including mediation conferences and caucuses 
between the mediator and a mediation participant, and the 
submission or exchange of documents or information. The 
mediator may not require a mediation participant who is 
represented by counsel to meet with the mediator without 
counsel present. 

(iv) The mediator may set a deadline for the mediation 
participants to respond to a settlement proposal, including a 
settlement proposal by the mediator. 

(v) Additional mediation procedures for the mediation may be 
agreed upon by the mediator and the mediation participants 
during the mediation process. 

(d) Settlement Proposals by the Mediator. 

The mediator may, but shall not be required to, make a settlement proposal to the 
mediation participants. A settlement proposal by the mediator that is not accepted by the 
mediation participants shall not be disclosed to the Court. 

(e) Failure to Comply with the Mediation Rule. 

If a mediation participant willfully fails to participate in good faith in the 
mediation process, then the mediator shall submit to the Clerk and serve on the mediation 
participants a report of the failure to participate. The report shall not be electronically 
filed, shall state on the first page at the top right corner that it is being submitted to the 
attention of the Clerk, and shall state that it is a report of a failure to mediate in good faith 
that should not be filed or given to the Judge. The report shall not be sent to the Judge 
presiding over the matter. The Clerk shall deliver the report to the Judge designated by 
the Chief Judge for mediation, who will take appropriate action, including holding a 
conference or hearing in person or telephone, and who may, in  appropriate 
circumstances, impose sanctions. 

(f) Post-Mediation Procedures. 

(i) If the mediation participants reach an agreement, then the 
mediator shall serve upon the parties and file electronically 
with the Court a report stating that the matter has been 
settled. 
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(ii) If the mediation participants do not reach an agreement, 
and the mediator concludes that the mediation is at an 
impasse, then the mediator shall serve upon the parties and 
file with the Court a report stating that the mediation has 
reached an impasse and should be concluded. 

(iii) Upon the filing of the mediator’s report, the mediation will 
be placed in suspense and the mediator will be excused 
from undertaking any further actions, unless otherwise 
requested by the mediation participants or directed by the 
Court. 

(g) Withdrawal from Mediation. 

At any time, the Court may withdraw a matter from mediation if the Court 
determines that the mediation referral is no longer appropriate. At any time, a party in 
interest, the United States trustee, or the mediator may request a conference with the 
Court or file a motion to withdraw a matter from mediation for cause. 

(h) Mediator Compensation. 

The mediator shall be compensated on terms that are satisfactory to the mediator 
and the mediation participants. The mediator’s compensation shall be subject to Court 
approval if the estate is to pay any part of the expense. The mediator and the mediation 
participants shall set forth the terms of the mediator’s compensation in the Mediation 
Order. Absent agreement or order to the contrary, the mediation participants shall pay 
equal shares of the mediator’s compensation. If the mediator and the mediation 
participants cannot agree on compensation terms, the Court shall fix terms that are 
reasonable and just. The Court may also request the mediator serve pro bono or on a 
reduced fee basis. 

(i) Qualifications of the Mediator. 

The Clerk shall maintain a Mediation Register. Appointments to the Mediation 
Register shall be for 5-year terms.  To qualify for appointment to the Mediation Register, 
a person must: 

(i) file an application in the form established by the Clerk; 

(ii) not have been suspended from a professional organization 
or have had a professional license revoked, not have 
pending any proceeding to suspend or revoke such license, 
not have resigned from any applicable professional 
organization while an investigation into allegations of 
misconduct which would warrant suspension, disbarment, 
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or professional license revocation was pending; and not 
been convicted of a felony; 

(iii) not have been employed by the Court during the 36-month 
period preceding the date of such person’s appointment to 
the Mediation Register; and 

(iv) meet the following minimum qualifications: 

(A) For Lawyers Applying to be a Mediator:  A 
lawyer must: 

(1) be, or have been, a member 
in good standing of the New 
York State bar for at least 5 
years; 

(2) be admitted to practice in one 
of the district courts in the 
Second Circuit; 

(3) have completed at least 12 
hours of mediation training; 

(4) be willing to undertake a 
minimum of 5 pro bono 
mediation assignments during 
the course of the 5-year term; 

(5) file with the application 
original and current 
certificates of good standing 
from the department of the 
Supreme Court of New York 
Appellate Division in which 
he or she is admitted and 
from one of the district courts 
within the Second Circuit, or 
if retired, have been a 
member in good standing in 
such courts; and 

(6) be certified by the Chief 
Judge. 
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(B) For  Other  Professionals  Applying to be a 
Mediator:  A person must: 

(1) be, or have been, authorized 
to practice for at least 5 years 
under the laws of the State of 
New York as a professional, 
including, but not limited to, 
an accountant, real estate 
broker,  appraiser,  engineer, 
or other professional 
occupation; 

(2) be an active member in good 
standing and submit to the 
Clerk proof of his or her 
professional status, or if 
retired, have been a member 
in good standing, of any 
applicable professional 
organization; 

(3) have completed a mediation 
course or courses consisting 
of at least 12 hours of 
training; 

(4) be willing to undertake a 
minimum of five pro bono 
mediation assignments during 
the course of the 5-year term; 
and 

(5) be certified by the Chief 
Judge. 

The Chief Judge may waive any of the requirements of this subdivision for good 
cause set forth in the application. Each person certified as a mediator shall take an oath 
or affirmation before his or her appointment to the Mediation Register. 

(j) Removal from the Mediation Register. 

A person may be removed from the Mediation Register at the person’s request or 
by the Chief Judge. 
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(k) The Mediation Register. 

The Clerk shall maintain the Mediation Register at the Court’s Website and in the 
Clerk’s office. The Mediation Register shall list the persons appointed to the Mediation 
Register, together with a brief biography and fee information supplied by the mediator to 
the Clerk. The Clerk shall also maintain for public inspection the applications filed by 
persons appointed to the Mediation Register. 

(l) Confidentiality. 

Any oral or written statements made by the mediator, the mediation participants, 
or others during the mediation process shall not be disclosed by any of the mediation 
participants, their agents, or the mediator, except that such statements may be disclosed to 
a Judge designated to hear a matter under subdivision (e) of this rule. Matters not to be 
disclosed include, without limitation: 

(i) views expressed or suggestions made by a participant 
with respect to a possible settlement of the dispute; 

(ii) whether a participant indicated a willingness to accept a 
proposal for settlement made by the mediator; 

(iii) proposals made or views expressed by the mediator; 

(iv) statements or admissions made by a participant; and 

(v) documents prepared for use in the mediation. 

Records, reports, or other documents received by a mediator shall be confidential 
and shall not be provided to the Court except as required by subdivision (e) of this rule. 
The mediator shall not be compelled to testify or disclose any information concerning the 
mediation in any forum or proceeding, except as required by subdivision (e) of this rule. 
Unless the mediation participants and the mediator agree, 60 days after the mediator files 
a report under subdivision (f) of this rule, the mediator may discard the submissions made 
by the mediation participants and any other documents or information relating to the 
mediation. 

Rule 408 of the Federal Rules of Evidence and any applicable federal or state 
statute, rule, common law, or judicial precedent relating to the privileged nature of 
settlement discussions, mediation, or other alternative dispute resolution procedure shall 
apply to statements and information that may not be disclosed pursuant to this rule. 
Information otherwise discoverable or admissible in evidence shall not be immunized 
from discovery or inadmissible in evidence because it was disclosed in the mediation. 
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(m) Immunity.

The mediator shall be immune from claims arising out of acts or omissions arising
from or relating to his or her service as a Court appointee, to the maximum extent 
allowed by law. 

REFERENCE: Federal Rule of Evidence 408 

9019-2 LOSS MITIGATION FOR INDIVIDUAL DEBTORS WITH 
RESIDENTIAL REAL PROPERTY AT RISK OF 
FORECLOSURE 

Loss mitigation procedures for the facilitation of consensual resolutions for individual 
debtors whose residential real property is at risk of loss to foreclosure shall be governed 
by the Loss Mitigation Program Procedures promulgated by the Court, which is available 
on the Court’s Website ([INSERT LINK]). Individual Judges of the Court may, through 
individual and/or chambers rules, choose not to participate in the Loss Mitigation 
Program.    
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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NEW YORK 
------------------------------------------------------x 
In re: 

Adoption of Modified Loss Mitigation 
Program Procedures 

General Order No. 676 
Amending General Orders 

Nos. 543 and 582 

---------------------------------------------x 

WHEREAS, by resolution of the Board of Judges of the United States Bankruptcy Court 
for the Eastern District of New York, General Order #543, dated December 8, 2009, instituted a 
uniform, comprehensive, court-supervised loss mitigation program in order to facilitate 
consensual resolutions for individual debtors whose residential real property is at risk of loss to 
foreclosure; and 

WHEREAS, the loss mitigation program has helped avoid the need for various types of 
bankruptcy litigation, reduced costs to debtors and secured creditors, and enabled debtors to 
reorganize or otherwise address their most significant debts and assets under the United States 
Bankruptcy Code; and 

WHEREAS, the Loss Mitigation Program Procedures were adopted, pursuant to 11 
U.S.C. § 105(a), and shall apply in all individual cases assigned under Chapter 7, 11, 12 or 13 of 
the Bankruptcy Code, to Chief Judge Carla E. Craig, Judge Elizabeth S. Stong, Judge Robert E. 
Grossman, Judge Nancy Hershey Lord and Judge Louis A. Scarcella, and any other Judge of this 
Court who may elect to participate in the Loss Mitigation Program; and 

WHEREAS, General Order #543 also provided that the Court may modify the Loss 
Mitigation Program Procedures from time to time by duly adopted General Order; and 

WHEREAS, after further review of the Loss Mitigation Program, the Board of Judges has 
agreed to certain modifications to the procedures and forms; now therefor, 

IT IS HEREBY ORDERED that the revised Loss Mitigation Program Procedures and 
forms are adopted effective immediately and shall be available in the Clerk's office and on the 
Court's web site. 

Dated: Brooklyn, New York 
April 1, 2019 

/s/ CARLA E. CRAIG 
Carla E. Craig, 
Chief U.S. Bankruptcy Judge 
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LOSS MITIGATION PROGRAM PROCEDURES 
 

I. PURPOSE 
 
 

The Loss Mitigation Program is designed to function as a forum in individual bankruptcy 
cases for debtors and lenders to reach consensual resolution whenever a debtor’s residential 
property is at risk of foreclosure. The Loss Mitigation Program aims to facilitate resolution by 
opening the lines of communication between the debtors’ and lenders’ 
decision-makers. While the Loss Mitigation Program stays certain bankruptcy deadlines that might 
interfere with the negotiations or increase costs to the loss mitigation parties, the Loss Mitigation 
Program also encourages the parties to finalize any Settlement (as defined below) under 
bankruptcy court protection, instead of seeking dismissal of the bankruptcy case. 
 

II. LOSS MITIGATION DEFINED 
 

The term “loss mitigation” is intended to describe the full range of solutions that may 
avert the loss of a debtor’s property to foreclosure, increased costs to the lender, or both. Loss 
mitigation commonly consists of the following general types of agreements, or a combination of 
them: loan modification, loan refinance, forbearance, short sale, or surrender of the property in 
full satisfaction. The terms of a loss mitigation solution will vary in each case according to the 
particular needs, interests, and goals of the parties. 
 

III. ELIGIBILITY 
 

The following definitions are used to describe the types of parties, properties, and loans 
that are eligible for participation in the Loss Mitigation Program: 
 
A. DEBTOR 
 
The term “Debtor” means any individual debtor in a case filed under Chapter 7, 11, 12, or 
13 of the Bankruptcy Code, including joint debtors, whose case is assigned to Chief Judge Carla 
E. Craig, Judge Elizabeth S. Stong, Judge Nancy Hershey Lord, Judge Robert E. Grossman, and 
Judge Louis A. Scarcella, any other judge who elects to participate in the Loss Mitigation 
Program. 
 
B. PROPERTY 
 

The term “Property” means any real property, including condominiums or cooperative 
apartments, used as the Debtor’s principal residence, in which the Debtor holds an interest. 
 
C.  LOAN 
 

The term “Loan” means any mortgage, lien, or extension of money or credit secured by 
Property or stock shares in a residential cooperative, regardless of whether the Loan (1) is 
considered to be “subprime” or “non-traditional;” (2) was in foreclosure prior to the bankruptcy 
filing; (3) is the first or junior mortgage or lien on the Property; or (4) has been “pooled,” 
“securitized,” or assigned to a servicer or to a trustee. 
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D. CREDITOR  
 
The term “Creditor” means any holder, mortgage servicer, or trustee of a Loan. 
 

 
IV. ADDITIONAL PARTIES 

 
A. OTHER CREDITORS  
 

Any party may request, or the bankruptcy court may direct, more than one Creditor to 
participate in the Loss Mitigation Program, where it may be of assistance to obtain a global 
resolution. 
 
B. CO-DEBTORS AND THIRD PARTIES 
 

Any party may request, or the bankruptcy court may direct, a co-debtor or other third 
party to participate in the Loss Mitigation Program, where the participation of such party may be 
of assistance, to the extent that the bankruptcy court has jurisdiction over the party or the party 
consents. 
 
C. CHAPTER 13 TRUSTEE 
 

Any party may request, or the bankruptcy court may direct, the Chapter 13 Trustee to 
participate in the Loss Mitigation Program to the extent that such participation is consistent with 
the Chapter 13 Trustee’s duty under Bankruptcy Code Section 1302(b)(4) to “advise, other than 
on legal matters, and assist the debtor in performance under the Chapter 13 plan.” 
 
D. MEDIATOR 
 

Any party may request, or the bankruptcy court may direct, a mediator from the 
Mediation Register maintained by the United States Bankruptcy Court for the Eastern District of 
New York to participate in the Loss Mitigation Program. 
 

V. COMMENCEMENT OF LOSS MITIGATION 
 

Parties are encouraged to request to enter into the Loss Mitigation Program as early in the 
case as possible, but a request may be made at any time as follows. 
 
A. BY THE DEBTOR  
 

1.  A Debtor may file a request to enter into the Loss Mitigation Program with a 
particular Creditor. The request must be signed by the Debtor.  If the Debtor seeks to enter into the 
Loss Mitigation Program with more than one Creditor, the Debtor shall file separate requests.  The 
request must be served on the Creditor, and a certificate of service must be filed with the Court as 
proof of service. A Creditor must be served at a street address (not a post office box) or in 
accordance with a notice of appearance or proof of claim that is filed with the Court before the 
request is filed.  The Creditor shall have 14 days from the date of service to object. If no objection 
is filed, the bankruptcy court may an order directing the parties to participate in the Loss Mitigation 
Program (a “Loss Mitigation Order”). 
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2. In a case under Chapter 13, the Debtor must indicate the intention to enter into the 
Loss Mitigation Program with a particular Creditor in the appropriate section of the Chapter 13 
plan, and must file and serve a separate request to enter into the Loss Mitigation Program in 
accordance with paragraph 1 above.   

3.  If a Creditor has filed a motion for relief from the automatic stay pursuant to 
Bankruptcy Code Section 362 (a “Lift-Stay Motion”), the Debtor may serve and file a request to 
enter into the Loss Mitigation Program at any time before the conclusion of the hearing on the 
Lift-Stay Motion. The bankruptcy court may consider the Debtor’s request and any opposition 
by the Creditor at the hearing on the Lift-Stay Motion. 
 
B. BY A CREDITOR  
 

A Creditor may serve and file a request to enter into the Loss Mitigation Program. The 
Debtor shall have 14 days from the date of service to object. If no objection is filed, the bankruptcy 
court may enter a Loss Mitigation Order. 
 
C. BY THE BANKRUPTCY COURT 
 

The bankruptcy court may enter a Loss Mitigation Order at any time after notice to the 
parties to be bound (the “Loss Mitigation Parties”) and an opportunity to object. 
 
D. HEARING ON OBJECTION 
 

If any party files an objection, the bankruptcy court shall hold a hearing on the request to 
enter the Loss Mitigation Program and the objection, and shall not enter a Loss Mitigation Order 
until the objection has been heard. 
 

VI. LOSS MITIGATION ORDER 
 
 
A. DEADLINES 
 
A Loss Mitigation Order shall contain: 
 

1. The date by which contact persons and telephone contact information shall be 
provided by the Loss Mitigation Parties. 
 

2. The date by which each Creditor shall initially contact the Debtor. 
 

3. The date by which each Creditor shall transmit any request for information or 
documents to the Debtor. 
 

4. The date by which the Debtor shall transmit any request for information or 
documents to each Creditor. 
 

5. The date by which a written status report shall be filed, or the date and time for 
a status conference and oral status report (whether written or oral, a “Status Report”). In a 
Chapter 13 case, the status conference shall coincide, if possible, with a hearing on confirmation 
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of the Chapter 13 plan. A date to file a written report shall be, if possible, not later than 7 days 
after the initial loss mitigation session. 
 

6. The date when the loss mitigation process (the “Loss Mitigation Period”) 
shall terminate, unless extended. 
B. EFFECT  
 

During the Loss Mitigation Period: 
 

1. A Creditor may contact the Debtor directly, and it shall be presumed that such 
contact does not violate the automatic stay. 
 

2. A Creditor may not file a Lift-Stay Motion, except where necessary to prevent 
irreparable injury. A Lift-Stay Motion filed by the Creditor before the entry of the Loss 
Mitigation Order shall be adjourned to a date following the Loss Mitigation Period, and the stay 
shall be extended pursuant to Bankruptcy Code Section 362(e). 
 

3. In a Chapter 13 case, the date by which a Creditor must object to confirmation 
of the Chapter 13 plan shall be extended to a date that is at least 14 days following the Loss 
Mitigation Period. 
 

4. Federal Rule of Evidence 408 shall apply to communications, information and 
documents exchanged by the Loss Mitigation Parties in connection with the Loss Mitigation 
Program. 
 

VII. DUTIES UPON COMMENCEMENT OF LOSS MITIGATION 
 
A. GOOD FAITH  
 

The Loss Mitigation Parties shall negotiate in good faith. A party that does not participate 
in the Loss Mitigation Program in good faith may be subject to sanctions. 
 
B. CONTACT INFORMATION 
 

1. The Debtor: The Debtor shall provide written notice to each Loss Mitigation 
Party of the manner in which the Creditor shall contact the Debtor or the Debtor’s attorney. This 
may be done in the request to enter the Loss Mitigation Program. 
 

2. The Creditor: Each Creditor shall provide written notice to the Debtor of the name, 
address and direct telephone number of the contact person with authority to act on the Creditor’s 
behalf. This may be done in the request to enter the Loss Mitigation Program. 
 
C. STATUS REPORT 
 

The Loss Mitigation Parties shall provide a written or oral Status Report to the 
bankruptcy court within the period set in the Loss Mitigation Order. The Status Report shall 
indicate how many loss mitigation sessions have occurred, whether a resolution has been 
reached, and whether a Loss Mitigation Party believes that additional sessions may result in 
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partial or complete resolution. A Status Report may include a request for an extension of the 
Loss Mitigation Period. 
 
D. BANKRUPTCY COURT APPROVAL 

 
The Loss Mitigation Parties shall seek bankruptcy court approval of any Settlement 

reached during loss mitigation. 
 

VIII. LOSS MITIGATION PROCESS 
 
A. INITIAL CONTACT  
 

Following entry of a Loss Mitigation Order, the contact person designated by each 
Creditor shall contact the Debtor and any other Loss Mitigation Party within the time set by the 
bankruptcy court. The Debtor may contact any Loss Mitigation Party at any time. The purpose of 
the initial contact is to create a framework for the loss mitigation session and to ensure that the 
Loss Mitigation Parties are prepared. The initial contact is not intended to limit the issues or 
proposals that may arise during the loss mitigation session. 
 
During the initial contact, the Loss Mitigation Parties shall discuss: 
 

1. The time and method for conducting the loss mitigation sessions. 
 

2. The loss mitigation alternatives that each party is considering. 
 
 3. The exchange of information and documents before the loss mitigation session, 
including the date by when the Creditor shall request information and documents from the 
Debtor and the date by when the Debtor shall respond. All information and documents shall be 
provided at least seven days before the first loss mitigation session. 
 
B. LOSS MITIGATION SESSIONS 
 

Loss mitigation sessions may be conducted in person, by telephone, or by video 
conference. At the conclusion of each loss mitigation session, the Loss Mitigation Parties shall 
discuss whether and when to hold a further session, and whether any additional information or 
documents should be exchanged. 
 
C. BANKRUPTCY COURT ASSISTANCE 
 

At any time during the Loss Mitigation Period, a Loss Mitigation Party may request a 
settlement conference or status conference with the bankruptcy judge. 
 
D. SETTLEMENT AUTHORITY 
 

At a loss mitigation session, each Loss Mitigation Party shall have a person with full 
settlement authority present. At a status conference or settlement conference with the bankruptcy 
court, each Loss Mitigation Party shall have a person with full settlement authority present. If a 
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Loss Mitigation Party is appearing by telephone or video conference, that party shall be available 
beginning thirty minutes before the conference. 

 

IX.  DURATION, EXTENSION AND EARLY TERMINATION 

A. INITIAL PERIOD 

The initial Loss Mitigation Period shall be set by the bankruptcy court in the 
Loss Mitigation Order. 
 
B. EXTENSION 
 

1.         By Agreement: The Loss Mitigation Parties may agree to extend the Loss Mitigation 
Period by stipulation to be filed not less than one business day before the Loss Mitigation Period 
ends. 
 

2. In the Absence of Agreement: A Loss Mitigation Party may request to extend 
the Loss Mitigation Period in the absence of agreement by filing and serving a request to extend 
the Loss Mitigation Period on the other Loss Mitigation Parties, who shall have seven days to 
object. If the request to extend the Loss Mitigation Period is opposed, then the bankruptcy court 
shall schedule a hearing on the request. The bankruptcy court may consider whether (1) an 
extension 
of the Loss Mitigation Period may result in a complete or partial resolution that provides a 
substantial benefit to a Loss Mitigation Party; (2) the party opposing the extension has 
participated in good faith and complied with these Loss Mitigation Procedures; and (3) the party 
opposing the extension will be prejudiced. 
 
C. EARLY TERMINATION 
 

1. Upon Request of a Loss Mitigation Party: A Loss Mitigation Party may request 
to terminate the Loss Mitigation Period by filing and serving a request to terminate the Loss 
Mitigation Period on the other Loss Mitigation Parties, who shall have seven days to object. If 
the request to terminate the Loss Mitigation Period is opposed, then the bankruptcy court shall 
schedule a hearing on the request. Notice may be modified for cause if necessary to prevent 
irreparable injury. 
 

2. Dismissal of the Bankruptcy Case: A Chapter 13 bankruptcy case shall not be 
dismissed during the pendency of a Loss Mitigation Period, except (1) upon motion of the 
Chapter 13 Trustee or the United States Trustee for failure to comply with the requirements of 
the Bankruptcy Code; or (2) upon the voluntary request of the Chapter 13 Debtor. A Chapter 13 
Debtor may not be required to request dismissal of the bankruptcy case as part of a 
Settlement during the Loss Mitigation Period. If a Chapter 13 Debtor requests voluntary 
dismissal during the Loss Mitigation Period, the Debtor shall indicate whether the Debtor agreed 
or intends to enter into a Settlement with a Loss Mitigation Party. 
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D. DISCHARGE 
 
The Clerk of the Court shall not enter a discharge during the pendency of a 
Loss Mitigation Period. 

X. SETTLEMENT 
 

The bankruptcy court shall consider any agreement or resolution (a “Settlement”) reached 
during loss mitigation and may approve the Settlement, subject to the following provisions: 
 

1. Implementation: A Settlement may be noticed and implemented in any manner 
permitted by the Bankruptcy Code and Federal Rules of Bankruptcy Procedure (the “Bankruptcy 
Rules”), including but not limited to a stipulation, sale, Chapter 11 plan of reorganization, or 
Chapter 13 plan. 
 

2. Fees, Costs, or Charges: If a Settlement provides for a Creditor to receive 
payment or reimbursement of any expense arising from the Creditor’s participation in the Loss 
Mitigation Program, that expense shall be disclosed to the Debtor and the bankruptcy court 
before the Settlement is approved. 
 

3.         Signatures: Consent to the Settlement shall be acknowledged in writing by the 
Creditor representative who participated in the loss mitigation session, the Debtor, and the 
Debtor’s attorney, if applicable. 
 

4. Hearing: Where a Debtor is represented by an attorney, a Settlement may be 
approved by the bankruptcy court without further notice, or upon such notice as the bankruptcy 
court directs, unless additional notice or a hearing is required by the Bankruptcy Code or 
Bankruptcy Rules. Where a Debtor is not represented by counsel, a Settlement shall 
not be approved until the bankruptcy court conducts a hearing at which the Debtor shall appear 
in person. 
 

5. Dismissal Not Required: A Debtor shall not be required to request dismissal 
of the bankruptcy case in order to effectuate a Settlement. In order to ensure that the 
Settlement is enforceable, the Loss Mitigation Parties shall seek bankruptcy court approval of the 
Settlement. Where the Debtor requests or consents to dismissal of the bankruptcy case as part of 
the Settlement, the bankruptcy court may approve the Settlement as a “structured dismissal,” if 
such relief complies with the Bankruptcy Code and Bankruptcy Rules. 
 

XI. COORDINATION WITH OTHER PROGRAMS 
 

[Provision may be added in the future to provide for coordination with other loss 
mitigation programs, including programs in the New York State Unified Court System.] 
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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NEW YORK 

  

----------------------------------------------------------------x   
In re :   
 :   
Procedural Guidelines for Communication and 
Cooperation Between Courts in Cross-Border 
Insolvency Matters       

: 
: 
: 

 General Order No. 679 

 :   
----------------------------------------------------------------x   

 

By resolution of the Board of Judges of the United States Bankruptcy Court for the 
Eastern District of New York, in order to improve the efficiency and effectiveness of cross- 
border insolvency proceedings and to enhance coordination and cooperation among courts under 
whose supervision such proceedings are being conducted; it is hereby 

 
ORDERED that the Procedural Guidelines for Communication and Cooperation 

Between Courts in Cross-Border Insolvency Matters in the United States Bankruptcy Court for 
the Eastern District of New York (the “Guidelines”), annexed hereto, are adopted, effective May 
31, 2019, and shall be available in the Clerk’s Office and on the Court’s website; and it is further 

 
ORDERED, that the Court may modify the Guidelines from time to time by duly 

adopted General Order, making the revised Guidelines available in the Clerk’s Office and on the 
Court’s website no less than fourteen (14) days before the effective date. 

 

Dated: Brooklyn, New York  

 May 31, 2019  

    

    
  /s/ Carla E. Craig 

Honorable Carla E. Craig 
Chief United States Bankruptcy Judge 
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GUIDELINES FOR COMMUNICATION AND COOPERATION 
BETWEEN COURTS IN CROSS-BORDER INSOLVENCY MATTERS1 

 
INTRODUCTION 

 
A. The overarching objective of these Guidelines is to improve in the interests of all stakeholders 

the efficiency and effectiveness of cross-border proceedings relating to insolvency or adjustment 
of debt opened in more than one jurisdiction (“Parallel Proceedings”) by enhancing coordination, 
communication and cooperation among courts under whose supervision such proceedings are 
being conducted. These Guidelines represent best practice for dealing with Parallel Proceedings. 
 

B. In all Parallel Proceedings, these Guidelines should be considered at the earliest practicable 
opportunity. 
 

C. In particular, these Guidelines aim to promote: 
 

(i) the efficient and timely communication and administration of Parallel Proceedings;  
 
(ii) the administration of Parallel Proceedings with a view to ensuring relevant stakeholders’ 

interests are respected; 
 
(iii) the identification, preservation, and maximization of the value of the debtor's assets, 

including the debtor's business; 
 
(iv) the management of the debtor’s estate in ways that are proportionate to the amount of 

money involved, the nature of the case, the complexity of the issues, the number of 
creditors, and the number of jurisdictions involved in Parallel Proceedings; 

 
(v) the sharing of information in order to reduce costs; and 
 
(vi) the avoidance or minimization of litigation, costs, and inconvenience to the parties2 in 

Parallel Proceedings. 
 

D. These Guidelines should be implemented in each jurisdiction in such manner as the jurisdiction 
deems fit.33

 

 

E. These Guidelines are not intended to be exhaustive and in each case consideration ought to be 
given to the special requirements in that case. 
 

F. Courts should consider in all cases involving Parallel Proceedings whether and how to 
implement these Guidelines. Courts should encourage and where necessary direct, if they have 
the power to do so, the parties to make the necessary applications to the court to facilitate such 
implementation by a protocol or order derived from these Guidelines, and encourage them to act 
so as to promote the objectives and aims of these Guidelines wherever possible. 

 
 

1   These Guidelines are distilled in large part from the ALI/ABA/III Guidelines Applicable to Court-to-Court 
Communications in Cross-Border Cases.  
2   The term “parties” when used in these Guidelines shall be interpreted broadly.   
3   Possible means for the implementation of these Guidelines include practice directions and commercial guides. 
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ADOPTION AND INTERPRETATION 
 
Guideline 1: In furtherance of paragraph F above, the courts should encourage administrators in Parallel 
Proceedings to cooperate in all aspects of the case, including the necessity of notifying the courts at the 
earliest practicable opportunity of issues present and potential that may (a) affect those proceedings; and 
(b) benefit from communication and coordination between the courts. For the purpose of these Guidelines, 
“administrator” includes a liquidator, trustee, judicial manager, administrator in administration 
proceedings, debtor-in-possession in a reorganization or scheme of arrangement, or any fiduciary of the 
estate or person appointed by the court. 
 
Guideline 2: Where a court intends to apply these Guidelines (whether in whole or in part and with or 
without modification) in particular Parallel Proceedings, it will need to do so by a protocol or an order4, 
following an application by the parties or pursuant to a direction of the court if the court has the power to 
do so. 
 
Guideline 3:  Such protocol or order should promote the efficient and timely administration of Parallel 
Proceedings. It should address the coordination of requests for court approvals of related decisions and 
actions when required and communication with creditors and other parties. To the extent possible, it should 
also provide for timesaving procedures to avoid unnecessary and costly court hearings and other 
proceedings. 
 
Guideline 4: These Guidelines when implemented are not intended to: 
 

(i) interfere with or derogate from the jurisdiction or the exercise of jurisdiction by a court in any 
proceedings including its authority or supervision over an administrator in those proceedings; 

 
(ii) interfere with or derogate from the rules or ethical principles by which an administrator is 

bound according to any applicable law and professional rules; 
 
(iii) prevent a court from refusing to take an action that would be manifestly contrary to the public 

policy of the jurisdiction or which would not sufficiently protect the interests of the creditors 
and other interested entities, including the debtor; or 

 
(iv) confer or change jurisdiction, alter substantive rights, interfere with any function or duty 

arising out of any applicable law, or encroach upon any applicable law. 
 
Guideline 5: For the avoidance of doubt, a protocol or order under these Guidelines is procedural in nature. 
It should not constitute a limitation on or waiver by the court of any powers, responsibilities, or authority 
or a substantive determination of any matter in controversy before the court or before the 
other court or a waiver by any of the parties of any of their substantive rights and claims, except to the 
extent specifically provided in such protocol or order as permitted by applicable law. 
 
Guideline 6: In the interpretation of these Guidelines or any protocol or order approved under these 
Guidelines, due regard shall be given to their international origin and to the need to promote good faith 
and uniformity in their application. 
 
 
  

4   In the normal case, the parties will agree on a protocol derived from these Guidelines and obtain the approval of 
each court in which the protocol is to apply.  Pending such approval, or in Parallel Proceedings where there is no 
protocol, administrators and other parties are expected to comply with these Guidelines.   
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COMMUNICATION BETWEEN COURTS5 

 
Guideline 7: A court may receive communications from a foreign court and may respond directly to them. 
Such communications may occur for the purpose of the orderly making of submissions and rendering of 
decisions by the courts, and to coordinate and resolve any procedural, administrative or preliminary matters 
relating to any joint hearing where Annex A is applicable. Such communications may take place through 
the following methods or such other method as may be agreed by the two courts in a specific case: 
 

(i) Sending or transmitting copies of formal orders, judgments, opinions, reasons for decision, 
endorsements, transcripts of proceedings or other documents directly to the other court and 
providing advance notice to counsel for affected parties in such manner as the court considers 
appropriate. 
 

(ii) Directing counsel to transmit or deliver copies of documents, pleadings, affidavits, briefs or 
other documents that are filed or to be filed with the court to the other court, or other appropriate 
person, in such fashion as may be appropriate and providing advance notice to counsel for 
affected parties in such manner as the court considers appropriate. 

 
(iii) Participating in two-way communications with the other court, including by telephone, video 

conference call, or other electronic means, in which case Guideline 8 should be considered. 
 
Guideline 8: In the event of communications between courts, other than on procedural matters, unless 
otherwise directed by any court involved in the communications whether on an ex parte basis or otherwise, 
or permitted by a protocol or order, the following shall apply: 
 

(i) In the normal case, parties may be present. 
 

(ii) If the parties are entitled to be present, advance notice of the communications shall be given to 
all parties in accordance with the rules of procedure applicable in each of the courts to be 
involved in the communications, and the communications between the courts shall be recorded 
and may be transcribed. A written transcript may be prepared from a recording of the 
communications that, with the approval of each court involved in the communications, may be 
treated as the official transcript of the communications. 

 
(iii) Copies of any recording of the communications, of any transcript of the communications 

prepared pursuant to any direction of any court involved in the communications, and of any 
official transcript prepared from a recording may be filed as part of the record in the proceedings 
and made available to the parties and subject to such directions as to confidentiality as any court 
may consider appropriate. 

 
(iv) The time and place for communications between the courts shall be as directed by the courts. 

Personnel other than judges in each court may communicate with each other to establish 
appropriate arrangements for the communications without the presence of the parties. 

 
 
 
 

5   Communications between administrators are also expected under and to be consistent with these Guidelines.  

924 of 1123



Guideline 9: A court may direct that notice of its proceedings be given to parties in proceedings in another 
jurisdiction. All notices, applications, motions, and other materials served for purposes of the proceedings 
before the court may be ordered to be provided to such other parties by making such materials available 
electronically in a publicly accessible system or by facsimile transmission, certified or registered mail or 
delivery by courier, or in such other manner as may be directed by the court in accordance with the 
procedures applicable in the court. 
 

APPEARANCE IN COURT 
 
Guideline 10: A court may authorize a party, or an appropriate person, to appear before and be heard by a 
foreign court, subject to approval of the foreign court to such appearance. 
 
Guideline 11: If permitted by its law and otherwise appropriate, a court may authorize a party to a foreign 
proceeding, or an appropriate person, to appear and be heard on a specific matter by it without thereby 
becoming subject to its jurisdiction for any purpose other than the specific matter on which the party is 
appearing. 
 

CONSEQUENTIAL PROVISIONS 
 
Guideline 12: A court shall, except on proper objection on valid grounds and then only to the extent of 
such objection, recognize and accept as authentic the provisions of statutes, statutory or administrative 
regulations, and rules of court of general application applicable to the proceedings in other jurisdictions 
without further proof.  For the avoidance of doubt, such recognition and acceptance does not constitute 
recognition or acceptance of their legal effect or implications. 
 
Guideline 13: A court shall, except upon proper objection on valid grounds and then only to the extent of 
such objection, accept that orders made in the proceedings in other jurisdictions were duly and properly 
made or entered on their respective dates and accept that such orders require no further proof for purposes 
of the proceedings before it, subject to its law and all such proper reservations as in the opinion of the court 
are appropriate regarding proceedings by way of appeal or review that are actually pending in respect of 
any such orders. Notice of any amendments, modifications, extensions, or appellate decisions with respect 
to such orders shall be made to the other court(s) involved in Parallel Proceedings, as soon as it is 
practicable to do so. 
 
Guideline 14: A protocol or order made by a court under these Guidelines is subject to such amendments, 
modifications, and extensions as may be considered appropriate by the court consistent with these 
Guidelines, and to reflect the changes and developments from time to time in any Parallel Proceedings. 
Notice of such amendments, modifications, or extensions shall be made to the other court(s) involved in 
Parallel Proceedings, as soon as it is practicable to do so. 
 
 
 

ANNEX A (JOINT HEARINGS) 
 
Annex A to these Guidelines relates to guidelines on the conduct of joint hearings. Annex A shall be 
applicable to, and shall form a part of these Guidelines, with respect to courts that may signify their assent 
to Annex A from time to time. Parties are encouraged to address the matters set out in Annex A in a 
protocol or order. 
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ANNEX A: JOINT HEARINGS 
 

A court may conduct a joint hearing with another court. In connection with any such joint 
hearing, the following shall apply, or where relevant, be considered for inclusion in a protocol or 
order: 

 
(i) The  implementation  of  this  Annex  shall  not  divest  nor  diminish  any  court’s respective 

independent jurisdiction over the subject matter of proceedings. By implementing this Annex, 
neither a court nor any party shall be deemed to have approved or engaged in any infringement 
on the sovereignty of the other jurisdiction. 
 

(ii) Each court shall have sole and exclusive jurisdiction and power over the conduct of its own 
proceedings and the hearing and determination of matters arising in its proceedings. 

 
(iii) Each court should be able simultaneously to hear the proceedings in the other court.  

Consideration should be given as to how to provide the best audio-visual access possible. 
 

(iv) Consideration  should  be  given  to  coordination  of  the  process  and  format  for submissions 
and evidence filed or to be filed in each court. 

 
(v) A court may make an order permitting foreign counsel or any party in another jurisdiction 

to appear and be heard by it. If such an order is made, consideration needs to be given as 
to whether foreign counsel or any party would be submitting to the jurisdiction of the relevant 
court and/or its professional regulations. 

 
(vi) A court should be entitled to communicate with the other court in advance of a joint hearing, 

with or without counsel being present, to establish the procedures for the orderly making of 
submissions and rendering of decisions by the courts, and to coordinate and resolve any 
procedural, administrative or preliminary matters relating to the joint hearing. 

 
(vii) A court, subsequent to the joint hearing, should be entitled to communicate with the other court, 

with or without counsel present, for the purpose of determining outstanding issues. 
Consideration should be given as to whether the issues include procedural and/or substantive 
matters. Consideration should also be given as to whether some or all of such communications 
should be recorded and preserved. 
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The Commercial Court, Queen’s Bench Division, High Court of Justice 

Civil Procedure Rules, Part 58-59, https://www.justice.gov.uk/courts/procedure-
rules/civil/rules/part58 

Outlines the rules governing the Commercial Court and the Circuit Commercial Court, 
including a description of which cases cam be heard by the courts.  

The Commercial Court Report 2020-2021, https://www.judiciary.uk/wp-
content/uploads/2022/02/14.50_Commercial_Court_Annual_Report_2020_21_WEB.pdf 

Provides an overview of the court, detailed information for regular users, and recent 
initiatives and projects.  
 

The Commercial Court Guide, 11th Edition, https://www.judiciary.uk/wp-
content/uploads/2022/02/Commercial-Court-Guide-11th-edition.pdf 

A practical guide for parties litigating in the Commercial Court, including processes 
unique to the Covid-19 era.  
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Contents of this Part

Title Number

Scope of this Part and interpretation Rule 59.1

Application of the Civil Procedure Rules Rule 59.2

Transfer of proceedings Rule 59.3

Claim form and particulars of claim Rule 59.4

Acknowledgment of service Rule 59.5

Disputing the court's jurisdiction Rule 59.6

Default judgment Rule 59.7

Admissions Rule 59.8

Defence and Reply Rule 59.9

Statements of case Rule 59.10

Case management Rule 59.11

Judgments and orders Rule 59.12

Scope of this Part and interpretation

59.1

(1) This Part applies to claims in Circuit Commercial Court.

(2) A claim may only be started in a Circuit Commercial Court if it –

(a) relates to a commercial or business matter in a broad sense; and

(b) is not required to proceed in another specialist list of the Business and Property Courts.

(3) In this Part and Practice Direction 59 –

(a) ‘Circuit Commercial Court’ means a specialist list established within the courts listed in Practice Direction 59;

(b) ‘Circuit Commercial claim’ means a claim proceeding in a Circuit Commercial Court; and

(c) ‘Circuit Commercial judge’ means a judge authorised to sit in a Circuit Commercial Court.

Application of the Civil Procedure Rules

59.2

These Rules and their practice directions apply to Circuit Commercial claims unless this Part or a practice direction
provides otherwise.

Transfer of proceedings

PART 59 - CIRCUIT COMMERCIAL COURTS
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59.3

Rule 30.5 applies with the modifications that –

(a) a Circuit Commercial judge may transfer a Circuit Commercial claim to another Circuit Commercial Court; and

(b) a Commercial Court judge may transfer a claim from the Commercial Court to a Circuit Commercial Court.

(Rule 30.5(3) provides that an application for the transfer of proceedings to or from a specialist list must be made to a
judge dealing with claims in that list.)

Claim form and particulars of claim

59.4

(1) If particulars of claim are not contained in or served with the claim form –

(a) the claim form must state that, if an acknowledgment of service is filed which indicates an intention to defend the claim,
particulars of claim will follow;

(b) when the claim form is served, it must be accompanied by the documents specified in rule 7.8(1);

(c) the claimant must serve particulars of claim within 28 days of the filing of an acknowledgment of service which indicates
an intention to defend; and

(d) rule 7.4(2) does not apply.

(2) If the claimant is claiming interest, he must –

(a) include a statement to that effect; and

(b) give the details set out in rule 16.4(2),

in both the claim form and the particulars of claim.

(3) Rules 12.6(1)(a) and 14.14(1)(a) apply with the modification that references to the particulars of claim shall be read as
if they referred to the claim form.

Acknowledgment of service

59.5

(1) A defendant must file an acknowledgment of service in every case.

(2) Unless paragraph (3) applies, the period for filing an acknowledgment of service is 14 days after service of the claim
form.

(3) Where the claim form is served out of the jurisdiction, or on the agent of a defendant who is overseas, the time periods
provided by rules 6.12(3), 6.35 and 6.37(5) apply after service of the claim form.

Disputing the court's jurisdiction

59.6

(1) Part 11 applies to Circuit Commercial claims with the modifications set out in this rule.
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(2) An application under rule 11(1) must be made within 28 days after filing an acknowledgment of service.

(3) If the defendant files an acknowledgment of service indicating an intention to dispute the court's jurisdiction, the
claimant need not serve particulars of claim before the hearing of the application.

Default judgment

59.7

(1) Part 12 applies to Circuit Commercial claims, except that rules 12.10 and 12.11 apply as modified by paragraphs (2)
and (3) of this rule.

(2) If, in a Part 7 claim –

(a) the claim form has been served but no particulars of claim have been served; and

(b) the defendant has failed to file an acknowledgment of service,

the claimant must make an application if he wishes to obtain a default judgment.

(3) The application may be made without notice, but the court may direct it to be served on the defendant.

Admissions

59.8

(1) Rule 14.5 does not apply to Circuit Commercial claims.

(2) If the defendant admits part of a claim for a specified amount of money, the claimant may apply under rule 14.3 for
judgment on the admission.

Defence and Reply

59.9

(1) Part 15 (Defence and Reply) applies to Circuit Commercial claims with the modification to rule 15.8 that the claimant
must –

(a) file any reply to a defence; and

(b) serve it on all other parties,

within 21 days after service of the defence.

(2) Rule 6.35 (in relation to the period for filing a defence where the claim form is served out of the jurisdiction) applies to
mercantile claims, except that if the particulars of claim are served after the defendant has filed an acknowledgment of
service the period for filing a defence is 28 days from service of the particulars of claim.

Statements of case

59.10
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The court may at any time before or after issue of the claim form order a mercantile claim to proceed without the filing or
service of statements of case.

Case management

59.11

(1) All Circuit Commercial claims are treated as being allocated to the multi-track, and Part 26 does not apply.

(2) The following parts only of Part 29 apply –

(a) rule 29.3(2) (appropriate legal representative to attend case management conferences and pre-trial reviews); and

(b) rule 29.5 (variation of case management timetable) with the exception of rule 29.5(1)(c).

(3) As soon as practicable the court will hold a case management conference which must be fixed in accordance with
Practice Direction 59.

(4) At the case management conference or at any hearing at which the parties are represented the court may give such
directions for the management of the case as it considers appropriate.

Judgments and orders

59.12

(1) Except for orders made by the court of its own initiative and unless the court otherwise orders every judgment or order
will be drawn up by the parties, and rule 40.3 is modified accordingly.

(2) An application for a consent order must include a draft of the proposed order signed on behalf of all the parties to whom
it relates.

(3) Rule 40.6 (consent judgments and orders) does not apply.
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Contents of this Part

Title Number

Scope of this Part and interpretation Rule 58.1

Specialist list Rule 58.2

Application of the Civil Procedure Rules Rule 58.3

Proceedings in the commercial list Rule 58.4

Claim form and particulars of claim Rule 58.5

Acknowledgment of service Rule 58.6

Disputing the court's jurisdiction Rule 58.7

Default judgment Rule 58.8

Admissions Rule 58.9

Defence and Reply Rule 58.10

Statements of case Rule 58.11

Part 8 claims Rule 58.12

Case management Rule 58.13

Disclosure – ships papers Rule 58.14

Judgments and orders Rule 58.15

Scope of this Part and interpretation

58.1

(1) This Part applies to claims in the Commercial Court of the Queen's Bench Division.

(2) In this Part and Practice Direction 58, ‘commercial claim’ means any claim arising out of the transaction of trade and
commerce and includes any claim relating to –

(a) a business document or contract;

(b) the export or import of goods;

(c) the carriage of goods by land, sea, air or pipeline;

(d) the exploitation of oil and gas reserves or other natural resources;

(e) insurance and re-insurance;

(f) banking and financial services;

(g) the operation of markets and exchanges;
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(h) the purchase and sale of commodities;

(i) the construction of ships;

(j) business agency; and

(k) arbitration.

Specialist list

58.2

(1) The commercial list is a specialist list for claims proceeding in the Commercial Court.

(2) One of the judges of the Commercial Court shall be in charge of the commercial list.

Application of the Civil Procedure Rules

58.3

These Rules and their practice directions apply to claims in the commercial list unless this Part or a practice direction
provides otherwise.

Proceedings in the commercial list

58.4

(1) A commercial claim may be started in the commercial list.

(2) Rule 30.5 applies to claims in the commercial list, except that a Commercial Court judge may order a claim to be
transferred to any other specialist list.

(Rule 30.5(3) provides that an application for the transfer of proceedings to or from a specialist list must be made to a
judge dealing with claims in that list.)

Claim form and particulars of claim

58.5

(1) If, in a Part 7 claim, particulars of claim are not contained in or served with the claim form –

(a) the claim form must state that, if an acknowledgment of service is filed which indicates an intention to defend the claim,
particulars of claim will follow;

(b) when the claim form is served, it must be accompanied by the documents specified in rule 7.8(1);

(c) the claimant must serve particulars of claim within 28 days of the filing of an acknowledgment of service which indicates
an intention to defend; and

(d) rule 7.4(2) does not apply.

(2) A statement of value is not required to be included in the claim form.

(3) If the claimant is claiming interest, he must –
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(a) include a statement to that effect; and

(b) give the details set out in rule 16.4(2),

in both the claim form and the particulars of claim.

Acknowledgment of service

58.6

(1) A defendant must file an acknowledgment of service in every case.

(2) Unless paragraph (3) applies, the period for filing an acknowledgment of service is 14 days after service of the claim
form.

(3) Where the claim form is served out of the jurisdiction, or on the agent of a defendant who is overseas, the time periods
provided by rules 6.12(3), 6.35 and 6.37(5) apply after service of the claim form.

Disputing the court's jurisdiction

58.7

(1) Part 11 applies to claims in the commercial list with the modifications set out in this rule.

(2) An application under rule 11(1) must be made within 28 days after filing an acknowledgment of service.

(3) If the defendant files an acknowledgment of service indicating an intention to dispute the court's jurisdiction, the
claimant need not serve particulars of claim before the hearing of the application.

Default judgment

58.8

(1) If, in a Part 7 claim in the commercial list, a defendant fails to file an acknowledgment of service, the claimant need not
serve particulars of claim before he may obtain or apply for default judgment in accordance with Part 12.

(2) Rule 12.6(1) applies with the modification that paragraph (a) shall be read as if it referred to the claim form instead of
the particulars of claim.

Admissions

58.9

(1) Rule 14.5 does not apply to claims in the commercial list.

(2) If the defendant admits part of a claim for a specified amount of money, the claimant may apply under rule 14.3 for
judgment on the admission.

(3) Rule 14.14(1) applies with the modification that paragraph (a) shall be read as if it referred to the claim form instead of
the particulars of claim.

Defence and Reply
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58.10

(1) Part 15 (defence and reply) applies to claims in the commercial list with the modification to rule 15.8 that the claimant
must –

(a) file any reply to a defence; and

(b) serve it on all other parties,

within 21 days after service of the defence.

(2) Rule 6.35 (in relation to the period for filing a defence where the claim form is served out of the jurisdiction) applies to
claims in the commercial list, except that if the particulars of claim are served after the defendant has filed an
acknowledgment of service the period for filing a defence is 28 days from service of the particulars of claim.

Statements of case

58.11

The court may at any time before or after the issue of the claim form order a claim in the commercial list to proceed without
the filing or service of statements of case.

Part 8 claims

58.12

Part 8 applies to claims in the commercial list, with the modification that a defendant to a Part 8 claim who wishes to rely
on written evidence must file and serve it within 28 days after filing an acknowledgment of service.

Case management

58.13

(1) All proceedings in the commercial list are treated as being allocated to the multi-track and Part 26 does not apply.

(2) The following parts only of Part 29 apply –

(a) rule 29.3(2) (legal representative to attend case management conferences and pre-trial reviews);

(b) rule 29.5 (variation of case management timetable) with the exception of rule 29.5(1)(c).

(3) As soon as practicable the court will hold a case management conference which must be fixed in accordance with
Practice Direction 58.

(4) At the case management conference or at any hearing at which the parties are represented the court may give such
directions for the management of the case as it considers appropriate.

Disclosure – ships papers

58.14

(1) If, in proceedings relating to a marine insurance policy, the underwriters apply for specific disclosure under rule 31.12,
the court may –
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(a) order a party to produce all the ships papers; and

(b) require that party to use his best endeavours to obtain and disclose documents which are not or have not been in his
control.

(2) An order under this rule may be made at any stage of the proceedings and on such terms, if any, as to staying the
proceedings or otherwise, as the court thinks fit.

Judgments and orders

58.15

(1) Except for orders made by the court on its own initiative and unless the court orders otherwise, every judgment or order
will be drawn up by the parties, and rule 40.3 is modified accordingly.

(2) An application for a consent order must include a draft of the proposed order signed on behalf of all the parties to whom
it relates.

(3) Rule 40.6 (consent judgments and orders) does not apply.
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Introduction 
The Commercial Court Guide is in practical terms the key point of reference for those 
litigating in the Commercial Court. It was first published in 1986, drafted principally by 
Nicholas Phillips QC (now Lord Phillips of Worth Matravers). When it was rewritten in 
1999, following the advent of the CPR, those leading were Robin Knowles QC (now 
Mr Justice Robin Knowles) and Mr Justice Rix (later Lord Justice Rix). In the years since 
the Guide's advent many distinguished judges have contributed to its development. All the 
current judges of the Court have been familiar with it throughout their professional careers.  

This new edition reflects the concern of the current judges to see the Guide continue to 
evolve in a way which maintains the Court's proud tradition of conducting its business 
efficiently and leading the way in the procedural developments needed to do that in 
changing times. It also reflects the steep learning curve of the past two years, in which the 
Covid-19 pandemic led to a de facto transformation of a number of the Court's processes. 
Some of the innovations brought about by the crisis can be welcomed without hesitation – 
a greater reliance on electronic bundles and a greater facility with technology on both 
sides of the Bench. Readers of this edition of the Guide will find those reflected in the text, 
with the default for all bundles becoming electronic and an emphasis on the need to 
consider the use of technology throughout the life of a case. Others, such as the ability 
and willingness to conduct business remotely, are also welcome but require a more 
nuanced approach depending on the circumstances of each case. 

At the same time the Guide reflects more conventional forms of innovation, with the 
Disclosure section reflecting the latest changes to the Disclosure Pilot and the Witness 
Statements section harmonising with Practice Direction 57AC which now governs trial 
witness statements in most cases in the Business and Property Courts.  

There are two other areas to which the judges of the Court would particularly draw 
attention. The first is the consideration which is given to the options available for proving 
foreign law, reflecting the fact that it is far from always the case that full expert reports and 
cross-examination of experts are necessary – particularly when the law in question is from 
a common law jurisdiction. The second is the encouragement which the Guide offers to 
parties to improve the efficiency of the trial preparation process by obtaining advice on 
evidence at an early stage. This harmonises with the central focus in both the Disclosure 
Pilot and PD57AC on the need to identify the key issues relevant to each of those stages 
and confine work and expenditure accordingly. Furthermore this harks back to the Court’s 
origins where the Notice as to Commercial Causes identified the need for the judge to 
ensure the “speedy determination … of the issues really in controversy between 
the parties”. 

The updating which has been done in this edition of the Guide continues the tradition of 
reflecting suggestions for improvement made by users. The drafting process has been led 
by Mr Justice Andrew Baker, but much assisted by input from a team comprising a 
representative of the Bar, Conall Patton QC, a representative from the solicitors 
represented on the Court's User Group, Laura Feldman, and the Court's lawyer, 
Francesca Girardot. The final draft has also received the benefit of the consideration of 
(and comments by) the entirety of the Court's Judges and the Commercial and Admiralty 
Court Users Committees. The editorial team has received exemplary administrative 
assistance, through Laura Feldman, from the document support team at Freshfields 
Bruckhaus Deringer LLP. 
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As previous editions have noted, the Guide should not be understood to override the Civil 
Procedure Rules or Practice Directions made under them. Nor does it operate as any 
fetter on judicial discretion. The Guide sets out the way in which the Court normally 
expects business to be done, but it remains guidance which must be adopted flexibly and 
adapted to the exigencies of the particular case. It is not a complete code for litigation.   

As was noted in the last edition of the Guide, the Commercial Court now forms part of the 
Business and Property Courts of England & Wales. The Business and Property Courts 
operate as an umbrella covering (amongst others) the Commercial Court, the Admiralty 
Court, and the Technology and Construction Court (all of which are parts of the Queen's 
Bench Division of the High Court) and the Chancery Division. Each court in the Business 
and Property Courts retains its distinctive personality.  

Commercial Court cases – largely international in nature - continue to be tried by 
Commercial Court Judges. Their subject matter spans such subjects as banking and 
finance, shipping, aviation, insurance, trade, commerce and energy. The Commercial 
Court is also the supervisory Court supporting the many international arbitrations which 
are seated in England and Wales; and is thus key to the success of the arbitration 
business based in this jurisdiction.   

But at the same time the Business and Property Courts umbrella adds to these individual 
strengths regionally, nationally and internationally.  There is now greater co-operation 
across the Business and Property Courts. The Commercial Court and the Chancery 
Division work together to run the Financial List; and this Guide provides the base 
document for litigation in that list. This iteration of the Guide will see a move away from the 
Commercial Court Guide supplementing the Circuit Commercial Guide towards a 
paradigm where this Guide will also be the base document for Circuit Commercial Court 
practice, with exceptions and modifications relevant to Circuit Commercial Court practice 
being identified in the new Circuit Commercial Court Guide. It is hoped that further 
harmonisation of Guides can in future take place within the Business and Property Courts. 

 

 

 

The Hon Mrs Justice Cockerill, Judge in Charge of the Commercial Court  

The Hon Mr Justice Andrew Baker, Judge in Charge of the Admiralty Court  

on behalf of the Judges of the Commercial and Admiralty Courts 
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1. Introduction

This Annual Report on the Commercial and Admiralty Courts aims, as in previous years, 
to do two things: to give an overview of the Court to those who may not be familiar with 
it, and provide more detailed information for regular users of the Court. The report also 
covers recent initiatives and projects aimed at maintaining and improving the service 
which the Court provides to its users, and its ongoing response to the Covid-19 pandemic.

The report includes the work of both the Commercial Court and the Admiralty Court, 
which share judges, procedures and administration. It also gives details of the business 
of the London Circuit Commercial Court, which works in tandem with the Commercial 
Court, dealing with cases of a commercial nature whose size or complexity does not 
require them to be heard in the Commercial Court itself.

The legal year has in one sense been headlined by Brexit and the Covid-19 pandemic. 
However, in operational terms both have had a smaller impact on the Court than might 
have been anticipated. The Court has continued to deal with many significant international 
commercial disputes, as well as complex legal disputes arising in a domestic context. There 
have been some impacts from Brexit, particularly in terms of service out of the jurisdiction, 
but supply chain disputes around the moment of Brexit did not materialise. 

And although the pandemic has obviously remained an ongoing theme, it has not 
dominated the Court’s year. Some Covid related disputes have emerged, the most 
significant of which have been expedited for early trial. Trials have had to be planned 
around shifting Covid restrictions, but business has proceeded as usual. Hearings have 
been held in person, remotely or hybrid as the circumstances have required: including 
restrictions in force, length and type of hearing, and personal circumstances of litigants, 
parties and lawyers. As a result, the Court has once again been able to deal with a full 
workload, despite remaining slightly under strength in terms of numbers of judges. 

Also proceeding as usual has been the Court’s focus on continuing to improve procedures. 
One of these has been the new Practice Direction 57AC and Appendix (Statement of Best 
Practice) on witness statements (see section 11 of this report). The judges of the Court 
hope this will help enable witness evidence to focus on the issues where oral evidence 
really matters, and contribute to making this jurisdiction an even better and more efficient 
place to litigate. Another initiative has been the new Commercial Court Guide (11th 
edition), which was published in February 2022. It reflects a great deal of input from both 
users and judges. Andrew Baker J has been at the forefront of both these projects, and we 
are most grateful to him. 

The Disclosure Pilot has been further revised and extended; amendments came into force 
in April and November 2021. We continue to keep the Pilot under close review and to 
listen to the invaluable feedback received from users (see section 10 of this report). We 
hope and anticipate that this project too will ultimately result in more streamlined and 
cost-effective processes.
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As I anticipated in last year’s introduction, some changes introduced in response to the 
pandemic seem likely to remain with us. Typical ‘Friday list’ hearings and other short 
hearings (a half day or less) will be held remotely for the foreseeable future unless there is 
a good reason for them to proceed in person. On the other hand, trials and other longer 
hearings are now being held in person unless circumstances require otherwise; although 
an increase in the number of international witnesses giving evidence remotely seems 
likely to stay with us for some time yet. We continue to value the important features that 
in person hearings can bring to the attainment of justice and the resolution of disputes, 
including live face-to-face cross-examination, the impact of physical presence in court, and 
the opportunities for parties’ interaction in and around court buildings. 

The Court has remained very busy throughout the year with more trial days in 2020-2021 
than in 2019-2020 and unprecedented demand for one-day hearings. 

During the course of the year the Court completed its 125th anniversary celebrations. 
Between October and December 2020, the Court held a series of three virtual seminars 
linking judges, practitioners and academics on a range of current topics in commercial law 
(see section 13 below). It was also a delight that on 6 October 2021 we held our twice-
rescheduled anniversary dinner at the Guildhall, generously hosted by the City of London, 
and with speeches given by (among others) the Lord Chief Justice.

Throughout the year, as last year, we have been grateful to the resilience and adaptability 
of the Court’s users, who have worked with us and their clients/colleagues to adapt to the 
changing situation. Our ongoing liaison with, and feedback from, users – both informally 
and in the regular User’s Group meetings – is invaluable to us.

All of the Court’s judges would also like to thank the Court staff for their enormous hard 
work and dedication, particularly during another year of difficulties and uncertainties. We 
are particularly grateful to the Commercial Court Listing Office, who deal not just with 
listing, but with an infinity of telephone and email inquiries - and in the last year also with 
constantly changing situations regarding court attendance and layout. Special thanks 
go to Michael Tame, for the provision of the up-to-date statistics that are crucial for the 
Annual Report. 

Finally, this Report owes very much to the hard work and ability of Angela Fraser, the clerk 
to Henshaw J, whose talents have now been recognised by a move to the role of Assistant 
Private Secretary to the Lord Chief Justice. The Court’s loss is his gain.

Mrs Justice Cockerill, Judge in Charge of the Commercial Court.
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2. The Courts

2.1 Judges of the Court

At full strength the Commercial Court has 14 nominated judges. As at the start of October 
2021, there were 12 High Court judges nominated to sit in the Commercial and Admiralty 
Courts and they can be found in Appendix 1 to this Report and at https://www.judiciary.
uk/you-and-the-judiciary/going-to-court/high-court/queens-bench-division/courts-
of-the-queens-bench-division/commercial-court/judges-clerks/. As judges of the 
Queen’s Bench Division, they will often be taken away from the Court on other judicial 
business such as sitting on criminal trials on Circuit, sitting in the general Queen’s Bench 
list, the Administrative Court and the Court of Appeal Criminal Division. Some also sit on 
occasion in the Technology and Construction Court. 

The Court aims to have about eight judges sitting at any time. However, as all Divisions 
of the High Court are currently operating below strength, it has rarely been possible to 
maintain this figure in recent years. 

The Court continues to handle a varied case load, with the balance of work including 
both traditional subject-matters (such as international trade, shipping, insurance and 
reinsurance) and newer growth areas including commercial fraud, actions arising out 
of commercial and business acquisition agreements, and claims relating to banking, 
financial services and securities transactions. The Court now handles many more banking 
and financial disputes than previous years, as well as disputes (based in contract or tort) 
between high net worth individuals from around the world.

2.2 Judiciary Changes 

There have been no changes to judicial personnel during the year.

 • Mrs Justice Cockerill remains the Judge in Charge of the Commercial Court; 

 • Mr Justice Andrew Baker has continued in his role as the Admiralty Judge; and

 • His Honour Judge Pelling QC has continued as Judge in Charge of the London Circuit 
Commercial Court.
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3. The Work of the Commercial Court

The Commercial Court covers a wide jurisdiction, extending to any claim that arises out of 
the transaction of trade and commerce. 

The Commercial Court deals with both international and domestic business disputes, 
including claims relating to:

 • Commercial agreements;

 •  Import and export of goods; 

 • Carriage of goods by sea, land and air;

 • Banking and financial services;

 • Insurance and reinsurance; 

 • Markets and exchanges;

 • Commodities, oil, gas and natural resources;

 • The construction of ships; 

 • Agency;

 • Arbitration and competition matters.

Size of claims

The value of claims in the Court is generally above £5 million. Many of the cases in the 
Court are worth considerably more than this, with a number of cases worth over £1 billion 
being commenced every year.

During the course of the year the Court has commenced a process of auditing claims 
issued in the Court. A number of smaller and more straightforward claims have been 
transferred to the London Circuit Commercial Court, Circuit Commercial Courts in a 
location convenient to the claim or the parties, or an appropriate County Court.

From 2022 all claims issued in the Commercial Court will be audited before a CMC 
is booked to ensure that the Court’s resources can be given to cases which require 
its expertise and that smaller cases can benefit from shorter lead times in the Circuit 
Commercial Courts. 

Pre-reading and time estimates

Due to the expensive nature of all court hearings, time spent dealing with evidence from 
witnesses and oral submissions in court is kept to a minimum. As a result, Commercial 
judges spend much time out of court preparing for a hearing or writing a judgment after 
a hearing. Pre-reading time and judgment writing time has to be built into the Court 
timetable to facilitate this. 
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The complex and often heavily documented nature of commercial cases requires judges 
to pre-read a large amount of material from a “pre-reading list” supplied by advocates. 
The judges rely heavily on the provision of realistic reading lists, accurate estimates of 
pre-reading time, and on the parties updating the Listing Office if the estimate changes as 
trial approaches. 

The Judge in Charge (together with the Judge in Charge of the London Circuit 
Commercial Court) issued guidance on these points on 28 September 2020 following 
an increasing incidence of inaccurate time estimates for hearings and pre-reading. This 
remains effective and the Guidance can be found at: https://www.judiciary.uk/wp-
content/uploads/2020/10/Time-estimates-Notice-2020-1.pdf (or via Time estimates 
for pre-reading and hearings | Courts and Tribunals Judiciary).

Mrs Justice Cockerill recently noted at a Commercial Court Users Committee Meeting 
[See minutes at https://www.judiciary.uk/wp-content/uploads/2021/12/Commercial-
Court-User-Committee-Meeting-Minutes-24Nov21.pdf ] that there are too many cases 
in which inaccurate estimates are provided of hearing or reading time (or both), and 
stressed that cases which err badly in this regard will be stood out of the list and are likely 
to be relisted without any expedition and the costs of the second hearing disallowed.

Judges also deal with a large number of applications on paper: see further section 12.2 
below. The Judge in Charge of the Commercial Court deals in addition with applications 
to transfer in and out of the Court, as well as matters concerning listing and expedition.

Overview

Following the trend of previous years, the Court has experienced a very busy year with a 
number of very lengthy trials and heavy interlocutory applications. There has also been a 
notable increase in the overall number of one day hearings this year.

The numerous highlights of 2020/2021 have included:-

 • Skatteforvaltningen (Danish Customs and Tax Administration) (SKAT) v Solo Capital 
Partners LLP (In Special Administration) [2021] EWHC 974 (Comm) - £1.5 billion 
claim in relation to withholding tax applications in Denmark dismissed for want of 
jurisdiction

 • Surkis & Others v Poroshenko & another [2021] EWHC 2512 (Comm) – strike out/
reverse summary judgment on claims against the former president and central bank 
governor of Ukraine

 • London Steam-Ship Mutual Insurance Association Ltd v Spain [2021] EWHC 1247 
(Comm) | [2022] 1 W.L.R. 99 issues as to whether a Spanish judgment holding a P&I 
Club liable for pollution damage up to a policy limit of US$1 billion following the loss 
of an oil tanker should not be recognised by the English court as contrary to English 
public policy pursuant to Regulation 44/2001 art.34(1)
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 • VTB Commodities Trading DAC -v- JSC Antipinsky Refinery & Others [2021] EWHC 1758 
(Comm) – Court declined jurisdiction to hear additional claims brought by a claimant 
in an arbitration claim, holding it not to have become a “defendant” within the 
meaning of CPR Pt 20

 • Province of Balochistan v Tethyan Copper Co Pty [2021] EWHC 1884 (Comm) – 
respondent to US$4 billion ICC arbitration award precluded by Arbitration Act 1996 
s.73 from challenging tribunal’s jurisdiction based on alleged corruption affecting 
underlying contract, not having so argued before the tribunal itself 

 • PCP Capital Partners LLP v Barclays Bank Plc [2021] EWHC 307 (Comm) – claims 
for fraudulent misrepresentation regarding recapitalisation exercise during global 
financial crisis in 2008

 • Hulley v Russian Federation [2021] EWHC 697 (Comm) – application to lift stay, 
pending further appeal in curial court (Dutch Supreme Court), of application to 
enforce $50 billion Energy Charter Treaty arbitration award

 • Leeds City Council v Barclays Bank Plc [2021] EWHC 363 (Comm) | [2021] Q.B. 1027- 
In the context of loans said to be affected by the LIBOR rigging scandal the court 
considered the test for demonstrating reliance on a misrepresentation

 • Lakatamia v Su [2021] EWHC 1907 (Comm) involving principles concerning 
conspiracy to evade freezing injunctions and confirmation of the “Marex” tort

 • Tatneft v Gennadiy Bogolyubov, Igor Kolomoisky & Others [2021] EWHC 411 (Comm) 
– the 12 week trial of the claim in Michaelmas terms 2020 is understood to have 
been the longest fully remote Commercial Court trial to date. Witnesses and experts 
from Russia, Ukraine and America all gave evidence via video link, including remote 
simultaneous translation from Russian and Ukrainian into English and vice versa

3.1 Arbitration

Matters arising from arbitration still make up a significant proportion of the claims issued 
in the Court (around 25%), reflecting London’s continued status as an important centre 
for international arbitration. 

These matters include a range of applications made in support of the arbitral process, 
such as applications for injunctions in connection with arbitrations, for the enforcement 
of arbitration awards, and other matters such as applications to the court for the 
appointment of an arbitrator. 

The bulk of the arbitration claims issued are:

 • challenges to awards on grounds of jurisdiction under section 67 of the Arbitration 
Act 1996;

 • challenges alleging irregularity (section 68 applications); and 

 • appeals on a point of law (section 69 applications).
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3.1.1 Section 44 applications (injunctions)

During 2020 - 2021, there were 27 applications for injunctions under section 44 of the 
Act, compared with 24 such applications the previous year.

3.1.2 Section 69 applications (appeal on point of law)

The number of section 69 applications received during the year was 35. Of those reported 
as at October 2021:

 •  5 were granted permission to appeal with a final decision pending

 • 16 had permission refused

 • 1 was dismissed at hearing 

 • 1 was discontinued

 •  1 was transferred out

 • 11 were awaiting a permission decision 

as illustrated below: 

Section 69 – 2020-2021

Permission Refused – 16

Dismissed at Hearing – 1

Discontinued – 1

Transferred out – 1

Pending (Pemission decision) – 11

Pending (Final Decision) – 5

5

11

1 1 1

16
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As of October 2021, 67% of the applications considered by a Judge (i.e. excluding those 
awaiting permission decisions) were refused.

Owing to the fact that the lead time to completion of arbitration cases is often longer than 
a year, a more complete picture is offered by previous years.

A review of 2019-2020 shows that there were 37 applications received in that year. Of these:

 • 18 had permission refused

 • 12 were granted permission, of which:

 o 4 were successful

 o 8 were unsuccessful

The remainder were discontinued (4), withdrawn (2) or remained pending (1). This 
indicates that 11% of applications received in 2019-2020 were successful.

The data for 2018-2019 show that 54 applications were received. The final position of 
these is that:

 • 31 had permission refused

 • 9 were granted permission, of which:

 o 2 were successful

 o 7 were unsuccessful

Again the remainder were discontinued (7), stayed (4) and, transferred out (2), or 
dormant (1).

Therefore only 4% of applications received in 2018-2019 were successful.

3.1.3 Section 69 applications – Completion Times

These types of applications can take up to a year to finalise from the date when an 
application is filed, via the permission stage, to final decision. 

During this year it has taken on average 100 days for a decision to grant or refuse 
permission to appeal, including the time required for service of the respondent, for 
the respondent to file its response, for any reply by the applicant, and the provision 
of a bundle for the judge. This is similar to applications filed during 2019-2020, when 
the average time was 104 days. The average completion time for applications where 
permission was granted (from receipt of claim to final decision) was 244 days.
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3.1.4 Section 68 applications (irregularity)

During the year the court received 25 section 68 applications, of which:

 •  5 were dismissed without a hearing (on the papers)

 • 1 was dismissed at hearing

 • 2 were discontinued

 • 1 was withdrawn

 • 1 transferred out

 • 1 was stayed

The remaining 14 are awaiting decision.

A review of applications received during 2019-2020 shows 28 applications:

 • 1 successful challenge

 • 2 partially successful challenges

 • 15 dismissed (5 on the papers)

The remainder were discontinued (5), settled (1), withdrawn (1), stayed (1), dormant (1) 
or listed for hearing (1). Thus only 11% of applications were successful or partly successful.

In 2018-2019 there were 26 applications:

 • 2 successful challenges

 • 17 dismissed (including 8 on paper)

The remainder were discontinued (4), transferred out (1), stayed (1) or dormant (1). 
Therefore only 8% of applications were successful.
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3.1.5 Section 67 applications (jurisdiction)

During the year 15 jurisdiction applications were filed under section 67 of the Act (a 21% 
reduction from the 19 filed the previous year), of which:

 • 2 were dismissed (one on the paper and one at hearing)

 •  1 was discontinued

 • 1 was transferred out

 • the remaining 11 are pending 

By way of update on the 19 applications received in the judicial year 2019-2020, the 
current position at the time of writing is that:

 • 8 were dismissed 

 • 5 were discontinued

 • 2 were successful

 • 1 settled

 • 1 was transferred out

 • 2 are pending 

 Thus, to date only 11% of applications have been successful.

3.2 The Circuit Commercial Court 

The Circuit Commercial Court handles commercial transactions that satisfy the following 
criteria:

1. the case concerns a business dispute, including but not limited to such a dispute 
relating to: 

 • Commercial contracts;

 • The export or import of goods, international carriage of goods by land sea or air; 

 •  Insurance and reinsurance; 

 • Banking and financial services, commercial loan agreements, guarantees and 
indemnities; 

 • The operation of markets and exchanges including those concerned with 
commodities of all types and financial products of all types including securities and 
currencies; 

 • Share sale agreements; 

 • Professional negligence; 
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 • Business agency and management agreements including those relating to 
professional sport; 

 • Confidential information and the enforcement of post termination restraints in 
employment contracts; 

 • Ships or yachts (other than to the extent the claim falls within the exclusive 
jurisdiction of the Admiralty Court); or 

 • Arbitrations including appeals and other challenges concerning arbitrations made 
under the Arbitration Act 1996 and the enforcement of Arbitral Awards; 

2. it would be fit for commencement in the Commercial Court by reason of its subject 
matter but is unsuitable for issue in the Commercial Court by reason of its financial 
value and/or the nature of the factual, technical or legal issues that arise; 

3. its value merits trial in the High Court; and 

4. the factual, technical or legal issues that arise require or would benefit from the 
expertise of a Circuit Commercial Judge to resolve. 
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6. Volumes and Business of the Court

This section contains a more detailed analysis of volumes and breakdowns of the 
business. This will be reported separately by each of the sub-divisions of the Court: 
Commercial, Admiralty and London Circuit Commercial. There is also information relating 
to the Financial List.

6.1 Number of New Claims

During the year there were 1,307 claims received in total, across all sub-divisions. As reflected 
in the graph below, the number received overall remains comparable to 2019-2020.

The number of claims issued in the Commercial Court this year (802) has reduced slightly 
from last year’s figure of 860. At the same time there has been an increase in the number 
of London Circuit Commercial Court claims filed this year (up to 283 from 224). It is 
possible that this reflects parties now correctly issuing smaller claims at the London Circuit 
Commercial Court rather than the Commercial Court (see section 3 “Size of Claims” 
above).

The graph below illustrates the overall number of claims issued from October 2018 to 
September 2021:

New Claims
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6.2 The Commercial Court

6.2.1 Types of new claims

A breakdown of new claims by type is provided below. 

It indicates that the largest single category was general contractual claims (214), 
representing 27% of new claims. That was also the largest category (26%) last year.

Leaving aside 88 new claims categorised as ‘other’ as their subject-matter was not 
specified, the top ten categories by number were as follows: 

 • General commercial contracts and arrangements (27%)

 • Insurance and/or reinsurance (8%)

 • Miscellaneous (8%) 

 •  Arbitration enforcement applications under s. 66 and s.101 (6%) 

 • Other arbitration appeal / application claims (5%)

 • Commercial fraud (5%)

 • Shipping cargo (4%)

 • Arbitration injunctions under section 44 (3%) 

 • Arbitration s.69 of the Arbitration Act 1996 – (3%)

 • Professional negligence claims (3%)

The “Miscellaneous” category covers a number of individual categories in which smaller 
numbers of claims are received. This year this includes: claims relating to sale of goods, 
financial matters, securities, banking, arbitrations (s.18), oil gas and other natural 
resources, commodity exchanges and ship finance. 
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The following pie chart illustrates the categories:

Commercial breakdown by type
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7. The Financial List

The Financial List is a specialist list for financial claims exceeding £50 million, or cases that 
raise issues concerning the domestic and international finance markets. It was announced 
by the then Lord Chief Justice in his Mansion House Speech on 8th July 2015 as part of 
an active and forward-looking strategy for the United Kingdom regarding commercial 
dispute resolution, which is designed to respond to users. The List is a joint initiative of the 
Queen’s Bench Division and the Chancery Division, with judges from both jurisdictions 
having been nominated to sit as Financial List judges. It ensures that cases which would 
benefit from being managed and heard by a judge with specific expertise in the law 
relating to the financial markets, or which raise issues of general importance to the 
financial markets, are dealt with by judges with suitable expertise and experience.

The nominated judges of the Financial List from the Commercial Court are:

 • Cockerill J (Judge in Charge of the Commercial Court); 

 • Andrew Baker J;

 • Bryan J;

 • Butcher J;

 • Foxton J; 

 • Knowles J;

 • Picken J.

The nominated judges from the Chancery Division are: 

 • Sir Julian Flaux (Chancellor of the High Court); 

 • Falk J;

 • Hildyard J; 

 • Marcus Smith J; 

 • Miles J;

 • Snowden J;

 • Zacaroli J. 
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7.1 Type of new claims

There were 35 claims issued in the Financial List over the past year. This is identical to the 
number of claims issued in 2019-2020. (See section 6.1 above)

The chart below gives a breakdown of the types of claims issued in the Financial List 
during 2020-2021. 

 • 31% of these claims related to “derivatives/complex financial products” (11 claims, 
up from 5 the previous year)

 • 26% were noted as “miscellaneous” 

 • 17% of claims related to “other important issues with financial markets/ expertise 
required” 

 • 11% concerned “banking transactions/loans project finance”

 • 6% “bonds/debt securities” 

 • There were two pre-action injunctions and one claim relating to sovereign debt.

Financial List – Breakdown by type

Pre-action Injunction – 2

Banking transactions/loans/
project finance – 4

Other Importance for Financial Markets/
Expertise Required – 6

Miscellaneous – 9

Derivatives/
complex financial products – 11

Sovereign debt – 1

Bonds/debt securities – 211

9

6

4

2

21
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7.2 Hearings

The Financial List had 38 hearings listed during the year, of which 32 were effective, with 
the balance settling or not proceeding for other reasons. 

The effective hearings included 12 application hearings and 10 CMCs.

Overall the number of hearings has considerably increased year on year:

 • 2018-2019: 11 

 • 2019-2020: 24

 • 2020-2021: 38 

as illustrated below:

Financial Lists – Hearings
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7.3 Paper Applications
During the year there were 220 paper applications for Financial List cases.

7.4 Trials

There were two trials listed in the Financial List, of which both were contested: 

Deutsche Bank AG London v. Comune di Busto Arsizio [2021] EWHC 2706 (Comm) (Cockerill 
J)

PJSC Bank “Finance and Credit” v. Zhevago [2021] EWHC 2522 (Ch) (Flaux CHC)

Numbers of trials listed and heard since 2018-2019 are illustrated below:
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Singapore International Commercial Court 

Report of the SICC Committee, https://www.mlaw.gov.sg/files/Annex-A-SICC-Committee-
Report.pdf/ 

Report released in 2013 assessing the viability of developing a framework for the 
establishment of the SICC.  

Singapore International Commercial Court Rules 2021, https://sso.agc.gov.sg/SL/SCJA1969-
S924-2021?DocDate=20211202#top 

Details the rules and policies the Court follows to effectuate its underlying mission – “the 
expeditious and efficient administration of justice according to law” through “procedures 
compatible with and responsive to the needs and realities of international commerce.” 

SICC Introduces Standalone SICC Rules 2021 To Incorporate International Best Practices an 
Facilitate International Dispute Resolution, https://www.judiciary.gov.sg/news-and-
resources/news/news-details/media-release-singapore-international-commercial-court-
introduces-standalone-sicc-rules-2021-to-incorporate-international-best-practices-and-facilitate-
international-dispute-resolution 

The Media Release announcing the implementation of the SICC Rules to “enhance the 
dispute resolution process” and “meet the demands of increasingly complex international 
commercial disputes.” 

SICC Procedural Guide, https://www.sicc.gov.sg/docs/default-source/legislation-rules-pd/2021-
12-21-sicc-procedural-guide-(wef-1apr2022)(clean).pdf 

The pocket guide to the procedures of the SICC as set out in legislation and the SICC 
Rules 2021. Offers a concise overview of the history, jurisdiction, and procedures of the 
court. 
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REPORT OF THE SINGAPORE INTERNATIONAL COMMERCIAL COURT 
COMMITTEE 

I INTRODUCTION 

Formation of the Singapore International Commercial Court Committee 

1 At the Opening of Legal Year 2013, Chief Justice Sundaresh Menon mooted 

legal services sector and to expand the scope for the internationalisation and export 
of Singapore law. The Chief Justice announced that, after discussion with the 
Minister for Law, Mr K Shanmugam, he had asked Ms Indranee Rajah SC, Senior 
Minister of State for Law and Education, and Justice V K Rajah, Judge of Appeal, 
Supreme Court of Singapore to co-chair a Committee to study the viability of 

2 On 13 May 2013, the Minister for Law appointed the following members to the 
SICC Committee1: 

(a) Mr Ang Cheng Hock SC, Partner (Allen & Gledhill LLP);

(b) Dr Beh Swan Gin, Permanent Secretary (Ministry of Law);

(c) Mr Cavinder Bull SC, Deputy Chairman of Singapore International
Arbitration Centre  Board of Directors, Vice-President of the
SIAC Court of Arbitration, Director (Drew & Napier LLC);

(d) Mr Chan Leng Sun SC, Principal (Dispute Resolution, Baker &
McKenzie.Wong & Leow);

(e) Mr Chong Yee Leong, Partner (Allen & Gledhill LLP);

(f) Lord Peter Goldsmith QC PC, former Attorney General of England and
Wales, Partner (Debevoise & Plimpton LLP);

1 The members are named in alphabetical order based on their last names. The Secretariat to the 
SICC Committee comprises Ms Valerie Thean (Deputy Secretary, Ministry of Law), Ms Joan Janssen 
(2 Director General, Ministry of Law), Ms Teh Hwee Hwee (Deputy Registrar, Supreme Court), Mr 
Louis Ng (Assistant Registrar, Supreme Court), Mr Seow Zhixiang (State Counsel, Attorney-
Chambers), Mr Shaun Leong Li Shiong (Assistant Registrar, Supreme Court), Mr Justin Yeo 
(Assistant Registrar, Supreme Court), Mr Lim Sing Yong (Assistant Director, Ministry of Law), Mr 

Supreme Court). 
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(g) Professor Jan Paulsson, President (International Council for 
Commercial Arbitration); 

(h) The Honourable Justice Judith Prakash, Judge (Supreme Court of 
Singapore); 

(i) Ms Juthika Ramanathan, Chief Executive (Supreme Court of 
Singapore); 

(j) Mr Harish Salve, former Solicitor General of India, Senior Advocate 
(Supreme Court of India); 

(k) Mr Joe Smouha QC, Barrister (Essex Court Chambers); 

(l) The Honourable James Jacob Spigelman, AC QC, former Chief Justice 
of the Supreme Court of New South Wales; 

(m) Professor Tan Lee Meng, former Judge of the Supreme Court of 
Singapore, Professor (National University of Singapore); 

(n) Mr Thio Shen Yi SC, Joint Managing Director (TSMP Law Corporation); 

(o) Mr Robert Weber, Senior Vice President, Legal and Regulatory Affairs, 
and General Counsel (IBM); 

(p) Ms Ariel Ye, Head of Cross-Border Dispute Resolution (King & Wood 
Mallesons (PRC)); and 

(q) Mr Andre Yeap SC, Senior Partner (Rajah & Tann LLP). 

3 The terms of reference of the SICC Committee are to study and make 
recommendations in relation to: 

(a) the establishment of a SICC specialising in international commercial 
cases; 

(b) the constitution, jurisdiction, powers, procedure and other features of 
the SICC; and 

(c) the appointment of specialist commercial Judges to the SICC. 
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Summary of key recommendations 

4 The key recommendations of the Committee are as follows:  

Premise 

(a) A Singapore International Commercial Court will enable Singapore to 
enhance its status as a leading forum for legal services and commercial 
dispute resolution.  

Organisation 

(b) The SICC will be a division of the Singapore High Court and part of the 
Supreme Court of Singapore. 

(c) A panel of SICC Judges will be constituted, and will comprise existing 
Supreme Court Judges, as well as Associate Judges appointed for a fixed 
period and assigned to cases on an ad hoc basis.  

(d) Where an SICC case goes to the Court of Appeal, the appellate judges 
will be drawn from the SICC panel. 

Caseload 

(e) The SICC will deal with three categories of cases, where: (i) parties 
have consented to use the SICC post-dispute; (ii) disputants are parties to a 
contract giving the SICC jurisdiction over any disputes arising out of that 
contract; and (iii) cases within the Singapore High Court  jurisdiction which 
are transferred to the SICC by the Chief Justice.   

(f) Within these three categories of cases, the SICC, as a High Court, may 
join parties (without their consent).   

Rules and processes 

(g) 
formulated to govern proceedings in the SICC. These provisions should follow 
international best practices for commercial dispute resolution.  

(h) Judges of the SICC and the Court of Appeal Judges hearing appeals in 
the SICC list will be supported by the SICC Registry.   
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Representation 

(i) Representation in the SICC and any Court of Appeal hearings arising
from SICC cases will generally be governed by the Legal Profession Act 

.  
suitable cases. 

(j) It is intended that special rules apply for cases which have no
substantial connection to Singapore.  What constitutes the absence of 
substantial connection will be further refined in consultation with stakeholders, 
but will include cases where (i) Singapore law is not the governing law; or (ii) 
the choice of Singapore law is the sole connection to Singapore; foreign 
counsel may appear in such cases if they are registered with the SICC. 
Registration requirements include an undertaking to abide by a code of ethics. 
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II THE SICC: RATIONALE 

Singapore as a dispute resolution venue 

5 Singapore has sought, in the last decade, to position itself as a neutral third 
party venue for resolving disputes between parties from different jurisdictions. In 
building upon her trusted hub status, Singapore has benefitted from the following 
advantages: 

(a) a well-developed and business-friendly legal system based on the 
common law; 

(b) lawyers who are commercially experienced; 

(c) sound judges; and 

(d) an increasingly sophisticated commercial jurisprudence. 

Furthermore, Singapore  connectivity and geographical location are added 
conveniences which encourage parties to choose Singapore as a venue for dispute 
resolution. 

6 Thus far, Singapore has concentrated her efforts on the arbitration sector as 
part of a broader effort to grow the legal industry, and these efforts have borne fruit. 
Singapore is now widely recognised as the leading arbitration hub in Asia and the 
preferred base for international law firms as well as the corporate counsel of MNCs 
within Southeast Asia and South Asia. Singapore has emerged as a regional leader 
in Asia as the third most preferred seat of arbitration in the world, behind London and 
Geneva, and on par with Tokyo and Paris. The SIAC is the fourth most preferred 
arbitral institution (after the ICC he London 

LCIA  and the International Centre for Dispute 
ICDR ), with a predominantly international caseload2. 

 

 
                                                
 
2 Source: The White and Case 2010 International Arbitration Survey: Choices of International 
Arbitration: 
<http://www.whitecase.com/files/upload/fileRepository/2010International_Arbitration_Survey_Choices
_in_International_Arbitration.pdf>. 
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Opportunity for an Asian Dispute Resolution Hub  

7. Over the last 20 years, global trade has grown at an average of about 5.4% 
per annum3.  Asia has outperformed the global economy, attracting a 
disproportionately high percentage of international capital and trade. Since 2009, 
Foreign Direct Investment (FDI) inflows into Asia have grown by 29.2% from US$315 
billion to US$407 billion accounting for 30.1% of global FDI flows in 20124.  In 
ASEAN alone, trade volumes have quadrupled and FDI has grown by slightly more 
than 5 times since 19985. In 2011, ASEAN trade was worth US$2.389 trillion6 while 
FDI in ASEAN was estimated to be worth approximately US$114 billion7 (See Figure 
1).  

 

 

 

 

 

 

 

                                                
 
3 Source: WTO Press Release, 19 September 2013 
<http://www.wto.org/english/news_e/pres12_e/pr658_e.pdf.>. 
4 Source: United Nations Conference on Trade and Development (UNCTAD) World Investment 
Report 2012 (Table II  FDI flows by region, 2009 - 2011, Pg 38) and 2013 (Table 1  FDI flows by 
region, 2010  2012, Pg xiii). 
5 In 1998, ASEAN Trade was US$576 billion and FDI inflow was US$22.4063 billion. Source: ASEAN 
Community in Figures 2008 (Table 9 Pg 9 and Table 19 Pg 27): 
<http://www.asean.org/images/archive/documents/ASEAN-Community-in-Figures-2008.pdf>. 
6 Source: ASEAN Trade Database, External Trade Statistics: 
<http://www.asean.org/images/2013/resources/statistics/external_trade/table17.pdf>. 
7 Source: ASEAN Trade Database Source, Foreign Direct Investment net flow, intra and extra-
ASEAN:<http://www.asean.org/images/2013/resources/statistics/Foreign%20Direct%20Investment%2
0Statistics_/Table%2025.pdf>. 
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Figure 1: Inflows of Foreign Direct Investment into ASEAN8  

 

8.  Cross border investment and trade into Asia and between Asian economies 
is expected to continue to grow, fuelling the need for a neutral and well-regarded 
dispute resolution hub in the region. From 2010 to 2020 while global GDP is 
expected to increase by approximately 73%, from US$63 trillion to US$109 trillion, 
the Asian economy9 will more than triple during the same time period, from 
US$10.71 trillion to US$34.88 trillion (See Figure 2).  Correspondingly, over the next 
10 years, Asia-Pacific will experience the fastest growth in exports, bolstered by the 
greater intra-Asian trade and expanding trade routes10.   As a result, not only will the 
legal services sector in Asia-Pacific grow significantly11, the number and complexity 
of cross border disputes will also be expected to increase.    

                                                
 
8 
data on inter-company loan for 2011 with intra-/extra ASEAN breakdown show are estimated by 
ASEAN Secretariat. Source: ASEAN Economic Community Chartbook 2012 (Chart 6.1  FDI net 
inflow to ASEAN by source country)  
<http://www.asean.org/images/2013/resources/statistics/AEC_Chartbook_2012r.pdf>. 
9 Source: UOB Economic-Treasury Research Report - -
November 2012. The Report also points out that the Asian economy will account for 32% of global 
GDP in 2020, up from 17% in 2010. 
10 Source: Ernst & Young Publication, Beyond Asia: New Patterns of Trade in Asia-Pacific. 
<http://www.ey.com/Publication/vwLUAssets/Beyond_Asia:_new_patterns_of_trade_in_Asia-
Pacific/$FILE/Beyond%20Asia%20-%20new%20patterns%20of%20trade.pdf>. 
11 Source: MarketLine Industry Profile  - October 2012. From 2012 to 
2016, the legal services sector in Asia-Pacific is projected to increase by 33.8%, from USD$90.6 
billion to USD$121.2 billion. 
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Figure 2:  Projected Growth of the Asian Economy12 

 

 

 

 

 

 

 

9 In tandem with this growth has been a proliferation of cross-border investment 
treaties that has led to an exponential growth in investment arbitration13. In addition, 
up to 90% of the cases seen at the London commercial courts involve an 
international party14 while the Dubai International Financial Centre (DIFC) Courts, 
started in 2006 to handle international commercial disputes witnessed a 40% rise in 
caseload in 2012, with the value of its cases rising by 400% to US$169 million15. A 
window of opportunity currently exists for an Asian dispute resolution hub catering to 
international disputes with an Asian connection. 

10 Given the growing prominence of Asia as a choice destination for foreign 
trade and investment, Singapore, with its well developed and respected legal system 
and legal infrastructure, is well placed to become the Asian dispute resolution hub to 

                                                
 
12 Source: UOB Economic-Treasury Research Report - -
November 2012. 
13 
cases between 2003 and 2012. Source: The ICSID Caseload  Statistics (Issue 2013-1) 
<https://icsid.worldbank.org/ICSID/FrontServlet?requestType=ICSIDDocRH&actionVal=CaseLoadStat
istics>.   
14 Source: Press Release from MOJ, 7 December 2011 <https://www.gov.uk/government/news/a-
royal-opening-for-the-rolls-building>. 
15 Source: DIFC Courts. 
 <http://difccourts.complinet.com/en/display/display_main.html?rbid=2725&element_id=9266.>. 
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cater to the expected growth in cross-border, multi-jurisdictional disputes in Asia.  

strengths to establish new dispute resolution offerings within the SICC.  
existing institutional advantages and reputation as a centre for international 
arbitration allows the SICC to position herself as the premium forum16 for court-based 
commercial dispute resolution both within and beyond Asia. 
 
Opportunities created by the global impetus for harmonisation 

11 As cross-border trade and investment in Asia grows at an exponential rate, 
legal practices and judiciaries have to evolve to keep up with the increasingly trans-
national nature of legal work. The need for greater harmonisation is increasingly 
evident as the rapid developments of the commercial world bring significant 
challenges to legal frameworks which have yet to be rationalised from an 
international perspective at the same pace.   

12 In the context of investment arbitration, inconsistent arbitral decisions 
undermine the legitimacy of the investment arbitration regime, while in the broader 
commercial context, the existence of different legal systems within Asia itself leads to 
uncertainties and increases transaction costs.  This may impact the growth of trade 
and investment in the region.  

13 The need for a freestanding body of international commercial law in tandem 

impetus for Singapore to improve upon our existing legal infrastructure to leverage 
upon these opportunities.  

14 There is therefore scope for the SICC to provide an internationally accepted 
dispute resolution procedural framework for the resolution of international 

                                                
 
16 

ree times from a decade earlier. Source: 
The CityUK Legal Services 2013 Report. <http://www.thecityuk.com/assets/Uploads/Legal-Services-
2013-F.pdf> Research revealed that 40% of the 710 respondents chose English law to govern their 
contracts most frequently, followed by 17% choosing New York law. Source: The White and Case 
2010 International Arbitration Survey: Choices of International Arbitration. UK barristers appear in 
judicial and arbitral proceedings all over the world. The success of the UK legal sector is founded on 
the global dominance of English law for contracts, the prestige and standing of its judicial system, in 
particular the Commercial Court, and the acknowledged quality of its commercial judges and 
barristers. 
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commercial disputes in accordance with substantive principles of international 
commercial law.
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In exercise of the powers conferred by section 80 of the Supreme
Court of Judicature Act and all other powers enabling us under any
written law, we, the Rules Committee, make the following Rules:

ORDER 1

GENERAL MATTERS

PRELIMINARY

Citation and commencement (O. 1, r. 1)

1. These Rules are the Singapore International Commercial Court
Rules 2021 and come into operation on 1 April 2022.

Application of Rules (O. 1, r. 2)

2.—(1) These Rules apply to —

(a) every case commenced in the Court on or after 1 April
2022 (unless the case is transferred out of the Court);

(b) every case commenced in the General Division on or after
1 April 2022 and transferred from the General Division to
the Court;

(c) any proceedings (either upon application or on the General
Division’s own motion) for the transfer of a case from the
General Division to the Court, where the case is
commenced on or after 1 April 2022;

(d) every appeal to the Court of Appeal, filed on or after
1 April 2022, from a judgment or an order of the Court; and
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(e) every originating application to the Court of Appeal, filed
on or after 1 April 2022, in relation to a judgment or an
order of the Court.

(2) If all parties concerned consent in writing, these Rules apply
with necessary modifications to —

(a) every case commenced in the Court before 1 April 2022;

(b) every case commenced in the General Division or the High
Court (as the case may be) before 1 April 2022 and
transferred from the General Division to the Court at any
time;

(c) every appeal to the Court of Appeal, filed before 1 April
2022, from a judgment or an order of the Court; and

(d) every originating application to the Court of Appeal, filed
before 1 April 2022, in relation to a judgment or an order of
the Court.

(3) Unless otherwise provided in these Rules or ordered by the
Court, the domestic Rules of Court do not apply to the matters set out
in paragraph (1).

(4) Despite paragraphs (1) and (2), the domestic Rules of Court
apply to every case transferred from the Court to the General Division
on or after 1 April 2022.

General Principles (O. 1, r. 3)

3.—(1) In interpreting any provision and exercising any power
under these Rules, the Court seeks to achieve the following General
Principles:

(a) the expeditious and efficient administration of justice
according to law;

(b) procedural flexibility;

(c) fair, impartial and practical processes;

(d) procedures compatible with and responsive to the needs
and realities of international commerce.

S 924/2021 16
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(2) All parties must assist the Court and conduct their cases in a 
manner which will go towards achieving the General Principles.

S 924/202117
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General powers of Court (O. 1, r. 11)

11.—(1) Despite any provision of these Rules but subject to
paragraph (2), the Court may, if it considers that doing so is necessary
or desirable for the just, expeditious and economical disposal of any
proceedings in the Court —

(a) make such order as the Court considers just and
appropriate; or

(b) set aside, amend or supplement any of the following:

(i) any order made under sub-paragraph (a);

(ii) any order amended under this sub-paragraph;

(iii) any supplementary order made under this
sub-paragraph.

(2) Where any provision of these Rules makes the exercise of a
power by the Court conditional on a party agreeing or consenting to
the exercise of that power by the Court, paragraph (1) does not
authorise the Court to exercise that power without the agreement or
consent of that party.

(3) Where there is no express provision in these Rules or any other
written law on any matter, the Court may do whatever it considers
necessary or desirable for the just, expeditious and economical
disposal of any proceedings in the Court. In doing so, the Court may
apply the domestic Rules of Court with such necessary modifications
as the context requires.
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(4) The Court may extend or shorten the period within which a
person is required or permitted by these Rules or by any judgment,
order or direction, to do any act in any proceedings.

(5) Unless these Rules otherwise provide, the Court may extend the
period referred to in paragraph (4) whether the application for
extension is made before or after the end of that period.

(6) Subject to paragraph (7), where there is non-compliance with
the provisions in these Rules, any written law, the Court’s orders or
directions or any practice directions, the Court may exercise all or any
of these powers —

(a) waive the non-compliance;

(b) accept part of a document and reject the part that is in
non-compliance;

(c) disallow or reject the filing or use of any document;

(d) refuse to hear any matter or dismiss it without a hearing;

(e) dismiss, stay or set aside any proceedings and give the
appropriate judgment or order even though the
non-compliance could be compensated by costs; or

(f) make costs orders or any other orders that are appropriate.

(7) Where the non-compliance is in respect of any written law other
than these Rules, the Court may waive the non-compliance only if the
written law allows such waiver.

(8) The powers of the Court under this Rule are without prejudice to
any other powers of the Court under any written law.

(9) The Court may give directions by letter or by electronic or other
means.

Claim for declaration without other relief (O. 1, r. 12)

12. The Court may make a declaratory judgment or order whether
or not any other relief is sought.

S 924/2021 24
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THE REGISTRY AND ADMINISTRATION

Jurisdiction and powers of Registrar (O. 1, r. 13)

13.—(1) Subject to any written law and directions by the Chief
Justice, the Registrar has the jurisdiction and powers of a Judge
sitting in chambers and must hear all matters in chambers only.

(2) The Registrar may refer any matter to a Judge, whomay hear the
matter referred to him or her or refer it back to the Registrar with
directions.

Practice directions (O. 1, r. 14)

14. The Registrar may issue practice directions or guidelines
relating to proceedings to which these Rules apply.

Registry records (O. 1, r. 15)

15.—(1) The Registry must maintain such Court records and other
documents that are required by any written law or which the Registrar
considers appropriate.

(2) The Registry may collect, use or disclose such data which the
Registrar considers appropriate.

(3) The method of collection, the storage and the period of storage
of Court records, documents and data is in the discretion of the
Registrar.

(4) The Registrar may allow any person to search for, inspect and
take a copy of any document filed in the Court in any action if that
person —

(a) shows a valid interest in the document in question; and

(b) pays the prescribed fee.

(5) The Registrar may redact any document in the interests of
justice before a person searches for, inspects or takes a copy of the
document.

(6) Documents filed in the Court in any action and the Registry’s
records must not be taken out of the Registry without the Registrar’s
permission.

S 924/202125
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(7) Unless ordered otherwise, documents filed in the Court must be
typewritten and printed and must comply with any applicable
provision in these Rules or any practice directions (as the case may
be), relating to quality and dimensions of paper, font size, print
quality, margins, copies and any other requirements.

(8) The Registrar may authorise a person to provide a service that
enables a subscriber of that service —

(a) to search such information relating to Court records and
other documents mentioned in paragraph (1) as the
Registrar may determine; and

(b) to search for, inspect and take a copy of any such
documents filed in the Registry as the Registrar may
determine.

(9) The person authorised to provide the service mentioned in
paragraph (8) must pay to the Registrar such fees for that service to
have access to the information and documents mentioned in
paragraph (8)(a) and (b), as may be agreed between the Registrar
and that person.

(10) Despite paragraph (4), a subscriber of the service mentioned in
paragraph (8) is entitled, at any time when that service is in
operation —

(a) to search the information mentioned in paragraph (8)(a),
without paying the prescribed fee mentioned in
paragraph (4) and without obtaining the permission of
the Registrar; and

(b) to search for, inspect and take a copy of any document
mentioned in paragraph (8)(b), without paying the
prescribed fee mentioned in paragraph (4) and without
obtaining the permission of the Registrar.

S 924/2021 26
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ORDER 2

JURISDICTION AND TRANSFER

Jurisdiction (O. 2, r. 1)

1.—(1) The Court has the jurisdiction to hear and try a case if —

(a) the action between the parties when the case was first filed
is of an international and commercial nature;

(b) each party named in the case when it was first filed has
submitted to the Court’s jurisdiction under a written
jurisdiction agreement; and

(c) the parties do not seek any relief in the form of, or
connected with, a prerogative order (including a
Mandatory Order, a Prohibiting Order, a Quashing Order
or an Order for Review of Detention).

(2) In addition to paragraph (1), the Court may hear and
determine —

(a) a case transferred to the Court under Rule 4;

(b) an Originating Application under Order 12, Rule 6 for the
production of documents before the commencement of
proceedings in the Court;

(c) an Originating Application under Order 18, Rule 1(3) for
an injunction or a search order before the commencement
of proceedings in the Court;

(d) proceedings relating to international commercial
arbitration that the General Division may hear under the
International Arbitration Act, as provided for under
section 18D(2) of the Supreme Court of Judicature Act
and Order 23; and

(e) an Originating Application under Order 25 for permission
to commit a person for contempt of court in respect of any
judgment or order made by the Court.
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(3) For the purposes of paragraph (1)(a) —

(a) an action is international in nature if —

(i) any of the following places is situated in a State other
than Singapore:

(A) the place of business of at least one party to the
action;

(B) the place where a substantial part of the
obligations of the commercial relationship
between the parties is to be performed;

(C) the place with which the subject matter of the
action is most closely connected; or

(ii) all parties named in the case when it was first filed
have expressly agreed that the subject matter of the
action relates to more than one State; and

(b) an action is commercial in nature if —

(i) the subject matter of the action arises from a
relationship of a commercial nature, whether
contractual or not;

(ii) the action relates to an in personam intellectual
property dispute; or

(iii) all parties named in the case when it was first filed
have expressly agreed that the subject matter of the
action is commercial in nature.

(4) For the purposes of paragraph (3)(a)(i), a party’s place of
business is —

(a) the place at which that party carries out its business at the
relevant time;

(b) if that party carries out business at more than one place at
the relevant time, the place (where the party carries out its
business) with the closest connection to the written
jurisdiction agreement or (if there is no written
jurisdiction agreement) the subject matter of the action at
that time; or

S 924/2021 28
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(c) if that party does not carry out business at any place at the
relevant time, the party’s habitual residence at that time.

(5) For the purposes of paragraph (3)(b)(i), the parties to the action
need not be in a relationship of a commercial nature and it is sufficient
that the subject matter of the action arises out of such a relationship.

(6) For the purposes of paragraph (4), the relevant time is —

(a) the time the parties concluded a written jurisdiction
agreement; or

(b) where the case is transferred from the General Division to
the Court —

(i) the time the case was commenced in the General
Division; or

(ii) any such time as the General Division may
determine.

(7) For the purposes of these Rules, a written jurisdiction agreement
is an agreement between 2 or more parties to submit to the exclusive
or non-exclusive jurisdiction of the Court, that is concluded or
documented —

(a) in writing; or

(b) by any other means of communication that renders the
information communicated accessible so as to be usable
for subsequent reference.

S 924/202129

(8) Subject to Rule 3, where each party named in the case when it
was first filed has submitted to the Court’s jurisdiction under a written 
jurisdiction agreement it is presumed that the action is of an 
international and commercial nature.
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SIMPLIFIED ADJUDICATION PROCESS
Simplified adjudication process protocol (O. 28, r. 10)
10.—(1) If each party to a case placed in the TIC List (which is to 
be decided by the pleadings adjudication track) has agreed in writing,
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before the witness statements of evidence-in-chief for the case are
filed and served, to apply a simplified adjudication process protocol
to the case, then, unless the Court directs otherwise, the simplified
adjudication process protocol will apply to the case.

(2) The parties to a case placed in the TIC List must indicate, in the
Case Management Plan filed under Order 9, Rule 4(2)(c), whether
there is any agreement in writing between the parties to apply a
simplified adjudication process protocol to the case.

(3) Where the parties to a case have agreed in writing to apply a
simplified adjudication process protocol to the case —

(a) the parties must inform the Court of the agreement without
delay;

(b) each party must arrange for the forms for the information
required to apply the protocol to be completed and signed
by the counsel for that party or, if that party acts in person,
by that party; and

(c) the parties must file the signed forms mentioned in
sub-paragraph (b).

(4) After the signed forms mentioned in paragraph (3)(b) are filed,
those forms must not be amended, except in exceptional
circumstances and with the permission of the Court.

(5) Where a simplified adjudication process protocol applies to a
case under paragraph (1), the Court may do either or both of the
following to facilitate the just, expeditious and economic disposal of
the case:

(a) with the consent of the parties, modify the protocol or any
provision of the protocol;

(b) give such further directions consistent with the protocol as
the Court sees fit to supplement the protocol.

(6) In this Rule, “simplified adjudication process protocol” means
the protocol set out in Appendix E or a version of that protocol
containing such modifications as may be agreed in writing by the
parties.
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ALTERNATIVE DISPUTE RESOLUTION
Alternative dispute resolution (O. 28, r. 11)
11.—(1) Each party to a case placed in the TIC List must consider 

the use of alternative dispute resolution.
(2) To avoid doubt, Order 9, Rules 3(c) and 5 apply to a case placed 

in the TIC List.
(3) To avoid doubt, the parties to a case placed in the TIC List must 

answer questions 41 and 42 of the Case Management Plan filed under 
Order 9, Rule 4(2)(c).
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For immediate release 
 

SINGAPORE INTERNATIONAL COMMERCIAL COURT INTRODUCES 
STANDALONE SICC RULES 2021 TO INCORPORATE INTERNATIONAL BEST 

PRACTICES AND FACILITATE INTERNATIONAL DISPUTE RESOLUTION 
Comprehensive review results in standalone SICC Rules that provide clarity and 

efficiency to parties to meet the demands of increasingly complex international 

commercial disputes. 

 
The Singapore International Commercial Court Rules 2021 (“SICC Rules 

2021”), gazetted on 2 December 2021, will be implemented from 1 April 2022. The 
SICC Rules 2021 enhance the dispute resolution process in the Singapore 
International Commercial Court (“SICC”) with new procedures aimed at the 
expeditious and efficient administration of justice according to international 
commercial law, while providing for procedural flexibility through fair, impartial and 
practical processes.  

 
2. As a forum for the resolution of international commercial disputes, the SICC 
has established a reputation for neutrality and flexibility, where international judges 
may sit independently or with Singapore judges to adjudicate disputes, and foreign 
lawyers may represent parties in certain matters. The SICC Rules 2021 seek to 
enhance the SICC as a prime centre for dispute resolution by simplifying some of the 
definitions and rules, modernising the language, streamlining procedural steps, 
increasing procedural flexibility and enabling greater judicial control of the entire 
litigation process. This ensures that the SICC remains progressive and has 
procedures compatible with, and responsive to, the fast-changing needs and realities 
of international commerce. 

 
3. Case Management Conferences are a key feature of SICC proceedings. The 
Judge continues to play a critical role in the process under the SICC Rules 2021 and 
there will be no change to the judge-led nature of SICC proceedings. There will 
continue to be robust case management, which will start at a very early stage of 
proceedings, to streamline the dispute for an orderly resolution, prevent dilatory 
practices and delays, and control overall costs. 
 
4. The salient features and key highlights of the SICC Rules 2021 are in ANNEX 
A. Details of the SICC Rules 2021 are available on the SICC website at 
https://go.gov.sg/sicc-rules-2021 and on Singapore Statutes Online at 
https://go.gov.sg/sg-statutes-online-sicc-rules-2021. 
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5. Welcoming the introduction of the SICC Rules 2021, Chief Justice Sundaresh 
Menon commented, “When we launched the SICC in January 2015, we aimed to 
enhance Singapore’s position as a trusted, neutral venue for dispute resolution in 
Asia, and indeed, the world. The SICC offers commercial parties an excludable right 
of appeal, the ability to join third parties, the option of retaining their counsel of 
choice, including foreign counsel, flexible procedures, and adjudication by a panel of 
some of the most eminent and experienced jurists hailing from both the common law 
and civil law traditions. Following a comprehensive review of our rules of civil 
procedure, I am delighted that the SICC will now have its own, standalone set of 
procedural rules. The SICC Rules 2021 build on the hallmarks of litigation in the 
SICC – efficiency, procedural flexibility, fairness and impartiality, and the use of 
procedures responsive to the needs and realities of international commerce. We will 
review and improve on the SICC Rules to ensure that the SICC continues to offer 
commercial litigants the very best in international dispute resolution practice and 
procedure.” 
 
6. Justice Quentin Loh, President of the SICC, added “The SICC Rules 2021 
retain many key features of the existing SICC procedures, but we have introduced 
some very new and novel changes which we hope will enhance the SICC and make it 
more attractive for potential users. Prime considerations in these changes are to save 
parties time and costs throughout the entire dispute resolution process. The SICC 
takes prides in our model of robust judge-led Case Management Conferences, with 
the Rules expressly providing for very wide powers of the Court to do what is 
necessary or desirable for the just, expeditious and economical disposal of 
proceedings. This sets it apart from international dispute resolutions where 
adjudicators are reluctant to deal firmly with dilatory tactics, as they are concerned 
that their awards may be subsequently set aside for lack of a fair hearing in what the 
legal profession terms ‘due process paranoia’.” 

 
7. When the SICC was launched in January 2015, the procedures were built on 
the existing Rules of Court (as modified by Order 110) and that, together with the 
SICC Practice Directions, facilitated the conduct of proceedings in the Court. Over 
the initial years, there were many discussions on case management and procedures, 
coupled with experience in the matters that were being heard. The time is now ripe to 
have a set of rules for the SICC, to be introduced in tandem with the changes to civil 
procedure rules for domestic cases under the Rules of Court 2021. 
 
8. The SICC Rules 2021 are the result of the efforts of a committee of Judges 
and International Judges, comprising leading jurists from a variety of jurisdictions 
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(including a civil law Judge), and with the support of the SICC Registry. In formulating 
the SICC Rules 2021, the Committee drew from various sources and experiences, 
including the procedural rules of leading commercial courts around the world and the 
rules of leading international arbitral institutions, and sought to incorporate 
international best practices from international commercial litigation as well as 
international arbitration. These were followed by targeted consultations with 
stakeholders, academics, local and foreign lawyers, and corporate counsel. The 
valuable feedback provided was studied carefully and incorporated where appropriate. 

 
 
Issued by: 
Supreme Court of Singapore 
14 December 2021 
 
 
 
For media queries, please contact: 
  
Supreme Court of Singapore 
 Ms Shirleen Lu 
 Assistant Director 
 Office of Public Affairs 
 6332 5307 
 Shirleen_Lu@supcourt.gov.sg  
 
 
 
About the Singapore International Commercial Court 
The Singapore International Commercial Court (SICC) is a division of the General 
Division of the High Court and part of the Supreme Court of Singapore. Enhancing 
Singapore’s international standing as a key legal and business hub in Asia, as well as 
a leading centre for international commercial dispute resolution, the SICC was 
established in 2015 as a trusted neutral forum to meet the growing demand for 
effective transnational dispute resolution through litigation due to Singapore’s 
strategic location within Asia and the reputation of its world-class judiciary known for 
efficiency, competence and integrity. The SICC bench comprises a diverse panel of 
eminent international and local judges who are experienced specialist commercial 
judges in their own right. An important feature of the SICC is that it allows foreign 
lawyers to represent parties in certain circumstances, so long as they are registered 
with the Court and subject themselves to a Code of Ethics. 
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The SICC adopts international best practices for commercial disputes. Its procedures 
are flexible and may be tailored to suit parties’ preferences in several aspects. Yet, 
the SICC retains advantages of litigation like the availability of appeal and interim 
measures. Published judgments with clear grounds of decision will also aid in future 
disputes of a similar nature. And most vital in multi-party and multi-contract scenarios, 
the ability to join third and related parties. Finally, parties having their disputes 
adjudicated at the SICC will find that court fees are cost effective. 
 
In essence, the SICC gives parties a truly unique dispute resolution option, which has 
been described as “arbitration in litigation”, combining the best practices of 
international arbitration with the substantive principles of international commercial 
law. 
 
For more information, please visit www.sicc.gov.sg.  
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ANNEX A 
 

SICC Rules 2021 – Salient Features and Key Highlights 
 
 
Salient Features in the SICC Rules 2021: 
1. The commencement of a case in the SICC has been simplified, and there is 
now a single mode of commencement of proceedings. The Court may thereafter 
order that a contested claim or counterclaim be decided by one of three default 
adjudication tracks – the pleadings adjudication track, the statements adjudication 
track, or the memorials adjudication track. In deciding the applicable adjudication 
track, the Court may have regard to any agreement between the parties in this regard. 
 
2. The provisions of the SICC Rules 2021 are framed in a manner that 
encourages amicable resolution of disputes, such as mediation. Parties are expressly 
required to consider the possibility of alternative dispute resolution (“ADR”) and to be 
prepared to inform the Court of the suitability of the case for ADR. Where parties are 
agreeable to ADR, the Court may make directions at Case Management Conferences 
to facilitate the parties’ attempt at ADR. Where parties are not agreeable to ADR, the 
Court may direct that ADR be reconsidered at a subsequent time or make any order 
necessary to facilitate the amicable resolution of the dispute. The conduct of the 
parties, including conduct in undertaking or refusing to undertake ADR, may be a 
factor that the Court takes into consideration in determining costs at the end of the 
day. 
 
3. A key change introduced under the SICC Rules 2021 is that parties now 
require the permission of the Court to adduce any expert evidence. Permission will 
only be granted if the expert evidence will contribute materially to the determination of 
any issue in the case and the issue cannot be resolved by an agreed statement of 
facts or by submission based on mutually agreed materials. Parties are required to 
attempt to agree on the common set of agreed or assumed facts that the experts are 
to rely on, and the list of issues referred for expert evidence.  
 
4. As is presently the case, there will be no taxation of costs under the SICC 
Rules 2021. The quantum of costs awarded will generally reflect the costs incurred, 
subject to the principles of proportionality and reasonableness. The SICC Rules 2021 
set out a list of non-exhaustive circumstances that the Court may have regard to in 
considering proportionality and reasonableness.  
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Key Highlights: 
 
1. General Principles which guide the interpretation of, and the Court’s 

exercise of power under, the SICC Rules 2021 
a. Expeditious and efficient administration of justice according to international 

commercial law; 
b. Procedural flexibility; 
c. Fair, impartial and practical processes; and  
d. Procedures compatible with, and responsive to, the needs and realities of 

international commerce. 
 

2. Changes in Terminology 
a. Use of simplified terminology to facilitate understanding by lay persons. 

 
3. Jurisdictional Requirements 

a. Cases which are international and commercial in nature, where the original 
parties to the proceedings have submitted to the SICC’s jurisdiction in written 
jurisdiction agreements, and where no party in the proceeding is seeking any 
prerogative relief. 

b. Cases that are transferred from the General Division of the High Court. 
c. Proceedings under the International Arbitration Act, such as applications to set 

aside arbitral awards, applications for the enforcement of awards and to resist 
such enforcement. 

d. Compulsory jurisdiction to join new parties to proceedings. 
e. The existing jurisdiction rules (e.g. definitions of “international”, “commercial”, 

“place of business” and “jurisdiction agreement”) have been refined so as to 
enhance clarity and brevity, whilst ensuring that the underlying policy positions 
remain unchanged.  

f. Where each party named in the case when it was first filed has submitted to 
the SICC’s jurisdiction under a written jurisdiction agreement, the new SICC 
rules provides for a rebuttable presumption that the action is of an international 
and commercial nature. The presumption does not affect the Court’s power to 
consider its jurisdiction and exercise of jurisdiction in any given case. 

g. Applications for transfer from General Division of High Court to SICC no longer 
require the consent of all parties.  
 

4. Representation by Registered Foreign Lawyers 
a. As is presently the case, parties may be represented by foreign lawyers 

registered with the SICC in certain circumstances, such as in offshore cases 
with no substantial connection to Singapore. 
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b. Where leave is granted for questions of foreign law to be determined on the 
basis of submissions instead of proof, parties may continue to be represented 
by Registered Foreign Lawyers to make such submissions. 
 

5. Commencement of Proceedings and Adjudication Tracks 
a. There is a single mode of commencement of proceedings under the SICC 

Rules 2021. Proceedings are commenced by way of an originating application. 
Generally, the originating application is to be accompanied by a claimant’s 
statement, setting out a concise summary of the claims, as well as a copy of 
the written jurisdiction agreement to which the claimant and defendant are 
party.  

b. The defendant must file and serve a defendant’s statement to indicate, among 
other things, whether the defendant intends to contest the claims or any part 
thereof, and to set out a concise summary of the defence. 

c. The Court will order that a contested claim or counterclaim be decided by one 
of three default adjudication tracks: 
i. Pleadings adjudication track – this is the equivalent of the writ action under 

the existing Rules of Court, and generally culminates in a trial of the matter; 
ii. Statements adjudication track – this is the equivalent of the originating 

summons under the existing Rules of Court, and generally culminates in a 
hearing on submissions; and 

iii. Memorials adjudication track – where parties file memorials which are 
generally required to set out in full detail the parties’ respective statements 
of facts, legal arguments, reliefs claimed, and are to be accompanied by 
witness statements, expert reports (if any) and supporting documents.  

d. In making that order, the Court may have regard to any agreement between 
the parties on the applicable adjudication track. 

e. Under the pleadings track, pleadings are required to be verified by a statement 
of truth signed by the party or, in certain specified circumstances, the party’s 
representative. The statement of truth requires a person to confirm that he/she 
believes that the facts stated in the pleading are true.  
 

6. Case Management Conferences 
a. Case Management Conferences will continue to be judge-led, and judges 

exercise close control over the manner in which a case progresses.   
b. A broad discretion is given to the Court to tailor the procedures to suit the 

dispute at hand. In exercising such power, the Court must seek to achieve the 
General Principles (see above).   

c. All parties have the duty to assist the Court and to conduct their cases in a 
manner which will go towards achieving the General Principles. 
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7. Amicable Resolution of Disputes 
a. Parties are expressly required to consider the possibility of alternative dispute 

resolution (“ADR”) such as mediation with the goal of amicable resolution and 
to be prepared to inform the Court of the suitability of the case for ADR. 

b. Where parties are agreeable to ADR, the Court may make directions at Case 
Management Conferences to facilitate the parties’ attempt at ADR. 

c. Where parties are not agreeable to ADR, the Court may direct that ADR be 
reconsidered at a subsequent time, or make any order necessary to facilitate 
the amicable resolution of the dispute. 

d. The conduct of the parties, including conduct in undertaking or refusing to 
undertake ADR, may be a factor that the Court takes into consideration in 
determining costs at the end of the day. 
 

8. Flexible Disclosure Rules 
a. By default, there is no general discovery process. Instead, parties are to 

produce documents that they intend to rely on and may serve a request to 
produce specific categories of documents on any person. 

b. The Court is empowered to make an order for general discovery in addition to 
or in place of the default procedure. The Court is also empowered to dispense 
with the disclosure of documents altogether. 
 

9. Evidence 
a. By default, evidence is adduced by way of witness statements. The aim is to 

save the time and costs incumbent on the formalities of deposing affidavits. 
b. There are, however, some specified exceptions where affidavits are required, 

e.g. where sworn evidence is required by law, where evidence is being 
adduced in support of applications for injunctions, or where the evidence is 
being adduced in support of an application for an order against the person for 
contempt of court. 
 

10. Expert Evidence 
a. Permission of the Court is required before any expert evidence may be 

adduced. 
b. In granting such leave, the Court will have regard to two questions: 

i. Whether the evidence contributes materially to the determination of any 
issue; and 

ii. Whether the issue may be resolved by other means, such as an agreed 
statement of facts or submissions on mutually agreed materials. 
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11. Trials and Hearings 
a. A single trial bundle is the default under the SICC Rules 2021. All documents 

to be relied on or referred to in the trial by any party is to be included in this 
bundle. The documents are to be included only once and exhibits to witness 
statements or expert reports are to be cross-referenced. This addresses the 
issue of proliferation of trial bundles and duplication of documents. 

b. The Court may dispense with the attendance of the parties and decide any 
matter after reading the documents filed without the need for oral arguments. 
However, the Court may only do this with the parties’ consent where oral 
evidence is given at any part of the proceedings (including any part of a trial of 
an action).  
 

12. Appeals 
a. Different processes apply to: 

i. appeals against decisions made in respect of applications; and 
ii. appeals against decisions made after a trial or hearing on the merits. 

b. Appeals in applications: 
i. Generally a quicker process. 
ii. Parties are to file and exchange a set of written submissions. No further 

submissions without the leave of the Court.  
c. Appeals after trial or merits hearing: 

i. Appellant’s Case – 8 weeks. 
ii. Respondent’s Case – 4 weeks.  
iii. Appellant’s Reply – 2 weeks. 
iv. No skeletal submissions unless Court of Appeal orders otherwise. 

d. The Court of Appeal may decide any matter without hearing oral arguments. 
e. Parties will continue to be able to restrict or limit their right to appeal by 

agreement, unless exceptional circumstances exist such as fraud, illegality 
and fundamental breach of natural justice. 
 

13. Costs 
a. There remains no taxation of costs under the SICC Rules 2021. The quantum 

of costs awarded will generally reflect the costs incurred, subject to the 
principles of proportionality and reasonableness. 

b. The SICC Rules 2021 set out a list of non-exhaustive circumstances that the 
Court may have regard to in considering proportionality and reasonableness, 
e.g. any agreement that parties may reach on costs, including the basis for 
determining costs or the mechanism for determining costs. 
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14. Filing Fees and Court Fees 
a. Filing fees are applicable to cases transferred from the General Division of the 

High Court. 
b. Court fees comprise: 

i. Milestone fees; 
ii. Hearing fees; and 
iii. Miscellaneous fees. 

c. Milestone fees and Hearing fees dependant on size of coram, and are not ad 

valorem in nature. 
d. Separate sets of Milestone fees and Hearing fees apply to appeals to the 

Court of Appeal. 
 

 
These Key Highlights serve to provide general information on certain points of note 

and are for reference purposes only. Reference should always be made to the 

relevant provisions in the SICC Rules 2021. These Key Highlights are not in any way 

binding on the SICC. They are not intended to be, and should not be construed as, 

legal advice and should not be relied upon as such. For further information, please 

refer to the SICC Rules 2021 and information on the SICC website at 

www.sicc.gov.sg. 
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SICC PROCEDURAL GUIDE1 
 

A pocket guide to the procedures of the Singapore International Commercial Court 
as set out in the applicable legislation and the SICC Rules 2021. 

  

 
1 This procedural guide is applicable for proceedings which are governed by the Singapore International 
Commercial Court Rules 2021 (“SICC Rules 2021”). Please refer to Section 1.2.3 and O 1, r 2 of the 
SICC Rules 2021 for more information on the applicability of the SICC Rules 2021.  
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1. Sources of Singapore International Commercial Court procedural rules 
 
1.1. Supreme Court of Judicature Act (Cap 322) 
 

1.1.1 The Supreme Court of Judicature Act (Cap 322) is the primary 
legislation setting out the constitution and powers of the Singapore 
International Commercial Court (“SICC”). The SICC is a division of the 
General Division of the High Court of Singapore (“General Division”). 
It is thus a part of the Supreme Court, which is the superior court in 
Singapore. 

 
1.1.2 The Supreme Court of Judicature Act (Cap 322) provisions relating to 

the SICC are found in ss 18A–18M. The SICC procedural rules which 
are contained in the Singapore International Commercial Court Rules 
2021 (“SICC Rules”) are made pursuant to the Supreme Court of 
Judicature Act (Cap 322) s 80(1), (2) and (2A). 

 
1.2. Singapore International Commercial Court Rules 2021 
 

1.2.1 The SICC Rules is subsidiary legislation. It regulates and prescribes 
the procedure and practice to be followed in the SICC and the Court 
of Appeal (in respect of appeals and originating applications arising 
from decisions made in the SICC). 

 
1.2.2 The SICC Rules is broken down into Orders which in turn comprise a 

series of rules. 
 

1.2.3 The SICC Rules apply to: 
  

1.2.3.1 every case commenced in the SICC on or after 1 April 
2022 (unless the case is transferred out of the SICC);  

1.2.3.2 every case commenced in the General Division on or after 
1 April 2022 and transferred from the General Division to 
the SICC; 

1.2.3.3 any proceedings (either upon application or on the General 
Division’s own motion) for the transfer of a case from the 
General Division to the SICC, where the case is 
commenced on or after 1 April 2022;  

1.2.3.4 every appeal to the Court of Appeal, filed on or after 1 April 
2022, from a judgment or an order of the SICC; and   

1.2.3.5 every originating application to the Court of Appeal, filed on 
or after 1 April 2022, in relation to a judgment or an order 
of the SICC: see SICC Rules O 1, r 2(1).  
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1.2.4 If all parties consent in writing, the SICC Rules apply with necessary 

modifications to: 
 

1.2.4.1 every case commenced in the SICC before 1 April 2022; 

1.2.4.2 every case commenced in the General Division or the High 
Court (as the case may be) before 1 April 2022 and 
transferred from the General Division to the SICC at any 
time;  

1.2.4.3 every appeal to the Court of Appeal, filed before 1 April 
2022, from a judgment or an order of the SICC; and  

1.2.4.4 every originating application to the Court of Appeal, filed 
before 1 April 2022, in relation to a judgment or an order of 
the SICC: see SICC Rules O 1, r 2(2).  

 
1.2.5 Where the parties consent to applying the SICC Rules, the SICC fees 

under Order 26 of the SICC Rules will apply: see SICC Rules O 26, r 
1(1)(f).  

 
1.2.6 The Court seeks to achieve the following “General Principles” in 

interpreting any provision and exercising any power under the SICC 
Rules: 

 
1.2.6.1 the expeditious and efficient administration of justice 

according to law;  

1.2.6.2 procedural flexibility; 

1.2.6.3 fair, impartial and practical processes; 

1.2.6.4 procedures compatible with and responsive to the needs 
and realities of international commerce: see SICC Rules O 
1, r 3(1). 

 
1.2.7 All parties must assist the Court and conduct their cases in a manner 

which will go towards achieving the General Principles: see SICC 
Rules O 1, r 3(2).  

 
1.3. User Guides 
 

1.3.1 A set of User Guides has been issued by the SICC to provide 
guidance on certain features of SICC proceedings. The contents of 
the User Guides are organised into Notes which cover topics such as: 
jurisdiction, commencing an action, foreign representation, 
disapplication of Singapore evidence law, injunctions prohibiting 
disposal of assets, remote hearings and enforcement of SICC 
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judgments. 

1.3.2 The User Guides do not form part of the SICC Rules and do not in any 
way modify anything in the SICC Rules. They are purely for reference 
purposes and do not bind the SICC in any way. 

1.4. Resources 

1.4.1 The Supreme Court of Judicature Act (Cap 322), SICC Rules and 
User Guides are all available on the SICC website (www.sicc.gov.sg) 
and the Singapore Courts website (https://www.judiciary.gov.sg/). 

1.4.2 All primary and subsidiary legislation of Singapore is also available on 
Singapore Statutes Online (https://sso.agc.gov.sg). 

2. Jurisdiction of the SICC

2.1 The SICC has the jurisdiction to hear and try a case if (a) the action between
the parties when the case was first filed is of an international and commercial
nature, (b) the case is one that the General Division may hear and try in its
original civil jurisdiction (i.e. at first instance), (c) where each party named in the
case when it was first filed has submitted to the SICC’s jurisdiction under a
written jurisdiction agreement, and (d) where the parties do not seek any relief
in the form of, or connected with, a prerogative order (such as a mandatory
order, a prohibiting order, a quashing order or an order for review of detention):
see Supreme Court of Judicature Act (Cap 322) s 18D(1); SICC Rules O 2, r
1(1); User Guides Note 1. For provisions relating to the original civil jurisdiction
of the General Division, see Supreme Court of Judicature Act (Cap 322) ss 16–
17.

2.2 The SICC also has jurisdiction to hear any proceedings relating to international
commercial arbitration that the General Division may hear under the
International Arbitration Act (Cap 143A): see Supreme Court of Judicature Act
(Cap 322) s 18D(2)(a); SICC Rules O 23, r 3(1). Matters which the SICC will
have regard to for the purposes of determining whether proceedings are
“proceedings relating to international commercial arbitration” are set out at
SICC Rules O 23, r 3(2).

2.3 The SICC also has the jurisdiction to hear the following: see SICC Rules O 2, r
1(2).

2.3.1 Cases transferred from the General Division to the SICC. 

2.3.2 Originating applications for the production of documents, an 
injunction, or a search order, before the commencement of 
proceedings in the SICC. 

2.3.3 Originating applications seeking permission to commit a person for 
contempt of court in respect of any judgment or order made by the 

1009 of 1123

http://www.sicc.gov.sg/
https://www.judiciary.gov.sg/
https://sso.agc.gov.sg/


SICC. 

2.4 An action is international in nature if: 

2.4.1 any of the following places is situated in a State other than Singapore: 

2.4.1.1 the place of business of at least one party to the action; 

2.4.1.2 the place where a substantial part of the obligations of the 
commercial relationship between the parties is to be performed; 

2.4.1.3 the place with which the subject matter of the action is 
most closely connected; or 

2.4.2 all parties named in the case when it was first filed have expressly 
agreed that the subject matter of the action relates to more than one 
State: see SICC Rules O 2, r 1(3)(a). 

2.5  An action is commercial in nature if: 

2.5.1 the subject matter of the action arises from a relationship of a 
commercial nature, whether contractual or not; 

2.5.2 the action relates to an in personam intellectual property dispute; or 

2.5.3 all parties named in the case when it was first filed have expressly 
agreed that the subject matter of the action is commercial in nature: 
see SICC Rules O 2, r 1(3)(b).   

2.6 An action is presumed to be of an international and commercial nature if each 
party named in the case when it was first filed has submitted to the jurisdiction 
of the SICC under a written jurisdiction agreement: see SICC Rules O 2, r 1(8). 

2.7 The SICC may decline to exercise jurisdiction in a case, or over a claim in a 
case, if exercising jurisdiction would be contrary to the SICC’s international and 
commercial character or would be an abuse of the process of the SICC: see 
SICC Rules O 2, r 3(2).   

2.8 For matters relating to the SICC’s jurisdiction over persons sought to be joined 
as additional parties to SICC proceedings: see Section 8 below. 
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6. Adjudication tracks

6.1 Unless otherwise provided in the SICC Rules, the SICC will order that a 
contested claim or counterclaim be decided by one of the following adjudication 
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tracks: pleadings, statements, or memorials: see SICC Rules O 4, r 6(1). 

6.1.1 In deciding the applicable adjudication track, the Court may have 
regard to any agreement between the parties on the applicable 
adjudication track: see SICC Rules O 4, r 6(2).  

6.1.2 The Court may modify the adjudication track to be applied in a case 
in such manner and to such extent as it considers appropriate and 
may order at any stage of the proceedings that another adjudication 
track be applied in the case before it: see SICC Rules O 4, r 6(3)–(5). 

6.1.3 Proceedings under the International Arbitration Act (Cap 143A) must 
be decided by the statements adjudication track as modified by the 
provisions in SICC Rules Order 23, unless the Court otherwise directs: 
see SICC Rules O 23, r 2(2). 

6.2 Pleadings adjudication track 

6.2.1 Pleadings are required only where the SICC has made an order that 
a contested claim or counterclaim is to be decided by the pleadings 
adjudication track: see SICC Rules O 6, r 1(1). The pleadings 
adjudication track is equivalent to the writ action under the Rules of 
Court in force before 1 April 2022, and generally culminates in a trial. 
The main types of pleadings are explained in Sections 6.2.2 to 6.2.6 
below. 

6.2.2 Statement of Claim 

6.2.2.1 A Statement of Claim must provide a succinct and precise 
account of the facts justifying the claim: see SICC Rules O 
6, r 2(2) and Form 10. 

6.2.2.2.  A Statement of Claim must be filed and served within 14 days 
after the SICC makes an order that the contested claim or 
counterclaim is to be decided by the pleadings adjudication 
track: see SICC Rules O 6, r 2(1).  

6.2.2.3  Before the time by which the claimant must file and serve a 
Statement of Claim expires, the claimant may apply to the 
Court for an order that the Claimant’s Statement is to stand 
as the Statement of Claim: see SICC Rules O 6, r 2(3). 

6.2.3 Defence 

6.2.3.1 The defendant must file and serve a Defence within 14 days 
after service of either (a) the Statement of Claim, or (b) an 
order made by the SICC that the Claimant’s Statement is to 
stand as the Statement of Claim: see SICC Rules O 6, r 3 
and Form 11. 
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6.2.3.2 Before the time by which the defendant must file and serve 
a Defence expires, the defendant may apply to the Court for 
an order that the Defendant’s Statement is to stand as the 
Defence: see SICC Rules O 6, r 3(3).  

6.2.4 Reply 

6.2.4.1 The claimant on whom the defendant serves a Defence must 
file and serve a Reply on that defendant unless the claimant 
wishes only to deny assertions made in the Defence without 
adding anything material: see SICC Rules O 6, r 5 and Form 
12. 

6.2.4.2 A Reply to any Defence must be served by the claimant 
within 14 days after the service of either (a) that Defence, or 
(b) an order made by the SICC that the Defendant’s
Statement is to stand as the Defence: see SICC Rules O 6,
r 5.

6.2.5 Counterclaim 

6.2.5.1 A defendant who intends to counterclaim against the 
claimant must file and serve the Counterclaim with the 
Defence: see SICC Rules O 6, r 4(1) and Form 11. 

6.2.5.2 A claimant on whom a defendant serves a Counterclaim 
must, if he intends to defend it, serve on that defendant a 
Defence to Counterclaim within 14 days after the service of 
either (a) the Counterclaim, or (b) an order made by the 
SICC that the Defendant’s Statement that sets out any 
counterclaim is to stand as the Counterclaim: see SICC 
Rules O 6, r 6(1) and Form 12. 

6.2.5.3 Unless the defendant wishes only to deny assertions made 
in the Defence to Counterclaim without adding anything 
material, the defendant must file and serve a Reply to the 
Defence to Counterclaim on the claimant within 14 days after 
the Defence to Counterclaim is served on the defendant: see 
SICC Rules O 6, r 7 and Form 13.  

6.2.5.4 In relation to making a counterclaim against additional 
parties, see SICC Rules O 10, r 2. 

6.2.6 Further and better particulars of pleadings 

6.2.6.1 Further and better particulars of any claim, defence or other 
matter stated in a pleading would themselves stand as 
pleadings: see the definition of “pleading” under SICC Rules 

1013 of 1123



15 

O 1, r 4. 

6.2.6.2 A party who requires further and better particulars of any 
matter stated in another party’s pleading must first make a 
written request to that party for such particulars: see SICC 
Rules O 6, r 13(2). 

6.2.6.3 For more information on interlocutory applications 
concerning further and better particulars of pleadings, see 
SICC Rules O 6, r 13; Section 11.9 below. 

6.2.7 Requirements of pleadings 

6.2.7.1 The formal and substantive requirements for pleadings as 
set out in the Forms prescribed under SICC Rules Order 6, 
including those relating to matters which must be specifically 
pleaded, must be complied with: see SICC Rules O 6, r 10. 
For more information on the formal and substantive 
requirements for pleadings, see SICC Rules O 6, rr 2–7. See 
also SICC Rules O 6, r 12 on admissions and denials. 

6.2.7.2 Every pleading, including any further and better particulars 
thereof, must be verified by a statement of truth, which may 
be contained in the pleading or may be in a separate 
document served subsequently that identifies the document 
to which it relates: see SICC Rules O 6, r 11(1)–(2).  

6.2.7.3 Where there are amendments made to the pleading, the 
amendments must be verified by a statement of truth unless 
the court orders otherwise: see SICC Rules O 6, r 11(3) and 
Annex E to this document.  

6.2.7.4 The statement of truth must state that the party seeking to 
rely on the pleading believes that the facts stated in the 
pleading are true and must be signed by the party seeking 
to rely on the pleading, or an appropriate person such as a 
person holding a senior position in a company or corporation 
where the party is a company or corporation: see SICC 
Rules O 6, r 11(4)–(6).  

6.2.7.5 Proceedings for contempt of court may be brought against a 
person if the person makes, or causes to be made, without 
an honest belief in its truth, a false statement in a pleading 
verified by a statement of truth: see SICC Rules O 6, r 
11(15).  
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6.2.8 Close of pleadings 

6.2.8.1 The pleadings in an action are deemed to be closed at the 
end of 14 days after service of the Reply or, if there is no 
Reply but only a Defence to Counterclaim, after service of 
the Defence to Counterclaim. If neither a Reply nor a 
Defence to Counterclaim is filed and served, the pleadings 
are deemed to be closed at the end of 14 days after service 
of the Defence: see SICC Rules O 6, r 9. 

6.3 Statements adjudication track 

6.3.1 The statements adjudication track is equivalent to the originating 
summons under the Rules of Court in force before 1 April 2022, and 
generally culminates in a hearing on submissions. 

6.3.2 Witness statements 

6.3.2.1  The claimant must file and serve witness statement(s) 
setting out all evidence necessary for the claim in the 
Originating Application within 14 days after the SICC makes 
an order that a contested claim or counterclaim is to be 
decided by the statements adjudication track: see SICC 
Rules O 7, r 3. 

6.3.2.2 The defendant must file and serve his witness statement(s) 
setting out all evidence necessary for the defence within 21 
days after being served with the claimant’s witness 
statement(s): see SICC Rules O 7, r 4. 

6.3.3 Counterclaim 

6.3.3.1  If a defendant intends to make a counterclaim against the 
claimant, all evidence necessary for the counterclaim must 
be included in the witness statement(s) referred to at Section 
6.3.2.2 above: see SICC Rules O 7, r 5(1).  

6.3.3.2 If the claimant wishes to defend any counterclaim made by 
the defendant, the claimant must file and serve further 
witness statement(s) setting out all evidence necessary to 
defend the counterclaim within 14 days after being served 
with the witness statement(s) of the defendant: see SICC 
Rules O 7, r 5(2). 
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6.4 Memorials adjudication track 

6.4.1 Where the SICC has made an order that a contested claim or 
counterclaim is to be decided by the memorials adjudication track, the 
SICC may make orders or directions including the following: (a) the 
timelines for the filing of the claimant’s Memorial and the defendant’s 
Counter-Memorial; (b) the timelines for the filing of a Reply Memorial 
and a Rejoinder Memorial, if necessary; and (c) the preparation and 
adduction of any evidence, including expert evidence in the 
proceedings: see SICC Rules O 8, r 1(3). 

6.4.2 Memorial and Counter-Memorial 

6.4.2.1 Generally, a claimant’s Memorial must set out in full detail: 
(a) a statement of facts supporting the claim; (b) the legal
grounds or arguments supporting the claim; and (c) the relief
claimed together with the amount of all quantifiable claims.
The Memorial should be accompanied by copies of all
witness statements, expert reports (where applicable) and
documentary exhibits supporting the claim: see SICC Rules
O 8, r 2(1).

6.4.2.2.  Likewise, generally, a defendant’s Counter-Memorial must 
set out in full detail: (a) a statement of facts supporting the 
defence and any counterclaim; (b) the legal grounds or 
arguments supporting the defence and any counterclaim; 
and (c) the relief claimed together with the amount of all 
quantifiable counterclaims. The Counter-Memorial should 
be accompanied by copies of all witness statements, expert 
reports (where applicable) and documentary exhibits 
supporting the defence and counterclaim, if any: see SICC 
Rules O 8, r 2(2). 

6.5 Amendment of Originating Application, pleading or memorial, etc. 

6.5.1 The SICC may, on the application of a party, allow that party to amend 
its Originating Application, pleading or memorial: see SICC Rules O 
16, r 3(1) and Annex E to this document.  

6.5.2 In an amendment, a party may plead events that occurred after the 
Originating Application was filed, provided that the party may not 
thereby raise a new cause of action not existing when the Originating 
Application was filed: see SICC Rules O 16, r 3(2). 
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7. Case management conferences

7.1 Fixing of case management conferences 

7.1.1 A case management conference will be held as provided in the SICC 
Rules or at any time the SICC thinks appropriate. At the first case 
management conference, the SICC may determine the adjudication 
track and give consequential directions, including on alternative 
dispute resolution: see SICC Rules O 9, r 1(1)-(2). At a case 
management conference, the SICC may make such order or give any 
direction to achieve the General Principles: see SICC Rules O 9, r 
1(3).  

7.2 Preparation for the case management conference 

7.2.1 Prior to a case management conference, parties must: (a) attempt to 
agree on the matters to be discussed at that case management 
conference including but not limited to the adjudication track for the 
determination of the dispute and any proposed modifications to the 
track; (b) attempt to identify the real issues in dispute, and any 
preliminary issues; (c) consider the possibility of alternative dispute 
resolution, and be prepared to inform the SICC of the suitability of the 
case for alternative dispute resolution; and (d) unless the SICC 
otherwise directs, submit a Case Management Bundle or updated 
Case Management Bundle (as the case may be) at least 7 working 
days prior to the case management conference: see SICC Rules O 9, 
r 3.  

7.2.2 If the parties are of the view that attendance at a case management 
conference may be dispensed with and directions may be given by 
the SICC on paper, a party may apply to the SICC at least 7 working 
days before a case management conference by way of a letter: see 
requirements to be specified in the letter as set out in the SICC Rules 
O 9, r 2(4).  

7.3 Case Management Bundle 

7.3.1 Unless the SICC otherwise directs, the Case Management Bundle 
must be prepared or updated (as the case may be) by the claimant in 
consultation with the other parties: see SICC Rules O 9, r 4(1). 

7.3.2 The Case Management Bundle must contain the most recent versions 
of: (a) the Claimant’s Statement and each Defendant’s Statement; (b) 
the pleadings, memorials and witness statements which have been 
filed pursuant to the applicable adjudication track; (c) a Case 
Management Plan, which must be prepared or updated (as the case 
may be) based on the latest information that is available; (d) a Pre-
Hearing / Pre-Trial Timetable, based on the latest information that is 
available; and (e) a List of Issues: see SICC Rules O 9, r 4(2) and 
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Forms 16, 17 and 18. 
 
7.3.3 Where the SICC has directed that the proceedings are to lead to a trial 

of the case, the Case Management Bundle must additionally contain: 
(a) a Trial Checklist, which must be prepared or updated (as the case 
may be) by each party to the case, based on the latest information 
available; and (b) a Trial Timetable: see SICC Rules O 9, r 4(3) and 
Forms 19 and 20. 

 
7.3.4 The parties must endeavour to prepare an agreed Case Management 

Plan, Pre-Hearing / Pre-Trial Timetable, List of Issues and Trial 
Timetable to the extent possible, but if the parties are unable to agree, 
the claimant must prepare or update the document (as the case may 
be) and the other parties must provide comments on the document: 
see SICC Rules O 9, r 4(4). 

 
7.4 Conduct of case management conferences 
 

7.4.1 Case management conferences will generally be conducted as an oral 
hearing that lead counsel or counsel fully instructed on the matter 
must attend: see SICC Rules O 9, r 2(1). 

 
7.4.2 Counsel appearing at the case management conference are expected 

to be in a position to inform the Judge(s) of all matters pertinent to the 
making of orders or giving of directions for the just, expeditious and 
economical disposal of the cause or matter. 

 
7.4.3 The SICC may, in consultation with the parties, give directions on the 

use of suitable technology to facilitate the communication between the 
parties and the SICC in relation to case management and other 
matters: see SICC Rules O 9, r 2(2). 

 
7.4.4 Where the SICC consists of 3 Judges, any one of the 3 Judges may 

hear any case management conference in the proceedings: see SICC 
Rules O 1, r 10(3). 

 
7.5 Non-compliance with directions made at a case management conference 
 

7.5.1 Where a party is unable to comply with any case management 
direction, that party must inform the SICC of the same by way of letter 
as soon as practicable, and seek further directions on the 
management of the case: see SICC Rules O 9, r 6(2). 

 
7.5.2 Where a party fails to comply with any direction, the other party may, 

after informing the non-complying party of its intention to do so, apply 
to the SICC by way of letter as soon as practicable, to seek further 
directions on the management of the case: see SICC Rules O 9, r 
6(3). 
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7.5.3 See also SICC Rules O 1, r 11 for the general powers of the Court, 
including in relation to any non-compliance with the SICC Rules, any 
written law, the Court’s orders or directions. 

7.6 Variation or amendment of case management directions 

7.6.1 Where all parties consent, any party may apply to the SICC by way of 
letter as soon as practicable for a variation or an amendment of any 
direction, stating the reasons for the application and exhibiting a draft 
consent order signed by all parties: see SICC Rules O 9, r 6(1). 

7.7 Alternative dispute resolution 

7.7.1 Where the parties are agreeable to alternative dispute resolution, the 
SICC may make directions to facilitate the parties’ attempt at 
alternative dispute resolution: see SICC Rules O 9, r 5(1).  

7.7.2 Where the parties are not agreeable to alternative dispute resolution, 
the SICC may direct that alternative dispute resolution be 
reconsidered at a subsequent time, or make any order necessary to 
facilitate the amicable resolution of the dispute: see SICC Rules O 9, 
r 5(2). 

7.7.3 If the parties reach a settlement through alternative dispute resolution, 
the SICC may record a consent order on the terms of the settlement: 
see SICC Rules O 9, r 5(3).  

7.7.4 In considering proportionality and reasonableness in assessing costs, 
the SICC may have regard to the conduct of the parties, including 
whether the conduct of the parties in respect of alternative dispute 
resolution facilitated the smooth and efficient disposal of the case and 
the existence and terms of any offer to settle: see SICC Rules O 22, r 
3(2)(e)(iv) and (h).  
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THE ROLE OF INTERNATIONAL COURTS AND FORUMS IN INSOLVENCY 
DISPUTE RESOLUTION — PAST, PRESENT, AND FUTURE 

NCBJ Panel October 19–22, 2022 
 

 
International courts have long had a role to play in dispute resolution when enterprises are in 

financial distress. Increasingly, this role now includes forums, rules, and jurists with special 

expertise in this important area. This panel will address how these courts and other forums have 

evolved, and what the future may hold. 

 

Q: What does a practitioner look for in a forum for an insolvency matter with an 

international component? 

 

A:  Practitioners look to forums that have a history of handling insolvency matters with 

certainty and speed. U.S. Bankruptcy Courts are good examples of courts that were created on a 

solid bedrock, as evidenced by the U.S. Constitutions in Article I, Section 8, which authorizes 

Congress to enact “uniform Laws on the subject of Bankruptcies.” The U.S. Supreme Court 

described the purpose of U.S. bankruptcy law as “giv[ing] to the honest but unfortunate debtor . . 

. a new opportunity in life and a clear field for future effort, unhampered by the pressure and 

discouragement of preexisting debt.” Local Loan Co. v. Hunt, 292 U.S. 234, 244 (1934). The 

Bankruptcy Code was enacted over 40 years ago and has been amended over the years to 

incorporate foreign legal frameworks, such as the Model Law on Cross-Border Insolvency 

promulgated by the United Nations Commission on International Trade Law ("UNCITRAL") in 

Chapter 15. See Process – Bankruptcy Basics. Stability is key, and U.S. Bankruptcy Courts provide 

the stability that litigants seek, particularly in cross-border complex matters.  

Finality also plays a major role. This is one of the biggest issues with some courts in Latin 

America, where numerous appeals may be filed, and finality is not as certain as in the U.S. Courts. 

In Mexico and Brazil, for example, it could take several years for any given case to come to a 

resolution. U.S. Chapter 11 cases, on the other hand, could take a little more than a year depending 

on the scope of the restructuring. Importantly, establishing a stable and reliable forum for 

insolvency matter takes time. Chile, Mexico, Argentina, Colombia, and Peru have seen very few 
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cross-border insolvency matters or debt restructuring, while U.S. Courts have utilized specialty 

bankruptcy rules, procedures, and courts since the 1970s. Furthermore, U.S. Bankruptcy Courts 

are quick to protect debtors, such as in Chapter 11 proceedings where an automatic injunction 

against creditor actions goes into place upon filing. Many Latin American jurisdictions do not 

provide this automatic stay, and even in jurisdictions that do (such as Argentina), it may take 

months to enforce the stay. See Latin Lawyer article. 

But U.S. Bankruptcy Courts are sometimes considered less desirable because of 

confidentiality issues. Unless sealing court records is an option, all filings are accessible to the 

public. One case example was an Official Committee of Unsecured Creditors made up of a group 

of Venezuelan investors in 2006, when crime and corruption in Venezuela was at an all-time high. 

The government had essentially criminalized taking money out of the country, so investors were 

put in a precarious situation. Investors knew that if their identity would become public in a U.S. 

Bankruptcy filing, their families in Venezuela would be put danger. Given the circumstances,  the 

Bankruptcy Court was asked to keep the identities  of the individual creditors under seal, and the 

Court granted the request. Non-U.S. practitioners should note that under seal filing are not 

commonplace. Courts provide limited exceptions to allowing dockets to be available to the public. 

Furthermore, cross-border matters sometimes require the use of non-Bankruptcy relief to 

protect confidentiality. One example was a matter  involving a request by Brazilian counsel to 

obtain information regarding a debtor’s purchase/financing of a plane in the U.S. Confidentiality 

was key, as the Brazilian bankruptcy trustee feared the plane would be easily  moved if it was 

known that the Trustee was seeking information relating to the aircraft.  Rather than seeking 

Chapter 15 relief, we developed a strategy seeking the  evidence via 28 U.S.C. § 1782, under seal, 

in a U.S. District Court rather than filing a Chapter 15 outright seeking recognition of the foreign 

bankruptcy proceeding.  After the documents were obtained under seal and the seal was lifted, the 

Chapter 15 recognition was immediately sought. This provided an opportunity for the Trustee to 

secure the information regarding the asset and the whereabouts of same prior to the publication of 

the Chapter 15 petition in the U.S. which would have alerted the transferees that the inquiry into 

the aircraft was ensuing. Additionally, practitioners look for courts that are free from corruption. 

Issues with corruption will be discussed in detail below.  
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The ideal forum would provide a combination of these factors. Other factors include the 

familiarity of the selected forum to the stakeholder, reach of the court’s moratorium (such as the 

Chapter 11 context described above), court track record, and the level of sophistication, efficiency, 

and flexibility in the way it handles proceedings See Practice note regarding restructuring and 

insolvency. 

 

Q: In a huge case, like Lehman or Nortel, how do you navigate the legal, court, cultural, and 

other issues that come with the international nature of the case?    

 

A: For complex, cross-border bankruptcy matters, there is a critical need for international 

cooperation. In fact, it’s possible for parties to agree to cooperate in the conduct of insolvency 

proceedings via a bilateral or multi-party protocol, as was done in Lehman. When Lehman 

Brothers went into bankruptcy, its assets were unevenly distributed across jurisdictions. A bilateral 

arrangement was achieved between office holders, and a multi-party protocol was signed months 

later, focusing on cooperation and exchange of information. Unfortunately, reaching these kinds 

of agreements can take months. However, practical guides have been drafted to assist practitioners 

and judges, providing information on cooperation, communication, and coordination in multi-

jurisdictional insolvency matters. One such guide is the UNCITRAL practice guide on cross-

border insolvency cooperation of July 1, 2009. See Practice note regarding restructuring and 

insolvency. 

Navigating legal and cultural issues in a cross-border dispute requires expertise in 

managing large, global, teams. Some important factors for counsel to consider include establishing 

clear lines of authority, establishing clearly defined roles for all team members, and 

managing/enforcing internal protocols to maximize workflow and protect privilege. Cultural 

understanding is also crucial. Specifically, practitioners should study the cultural approaches and 

ramifications of the foreign jurisdiction. For example, Chinese creditors are known to favor 

confidentiality, via contract clauses or otherwise, to bar borrowers from revealing the terms or the 

existence of debt. These clauses are prevalent in contracts with Chinese state-owned entities. See 

Article: How China Lends. 
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Understanding the potential for corruption works hand-in-hand with navigating cultural 

issues. The nature of a practitioner’s work often involves bad actors in adversarial settings.  For 

example, in a well-publicized Chilean Ponzi scheme matter, tracing and recovering proceeds of 

the fraud led to a multi-jurisdictional effort across several continents. Working closely with 

individuals in several jurisdictions such as Chile, United States, Australia, Isle of Man, 

Luxembourg, Singapore, and others required extensive coordination and cross-cultural 

considerations. Also, political risks are occasionally factors that come into play when dealing with 

bad actors, particularly in the representation of sovereigns. In these cases, practitioners must 

engineer numerous legal strategies to combat and minimize these risks. 

 

Q: As to a forum, if your client is in a position to select the forum, is a specialized court likely 

to be an attractive option? What about an international or multijurisdictional court such as 

the Singapore International Commercial Court (“SICC”)?  

 

A:  Yes, a specialized court is typically a more attractive option but a close analysis of the 

target jurisdiction is required. An analysis may lead to the selection of a foreign jurisdiction over 

a domestic one. For matters where Brazil is a potential jurisdiction, we occasionally recommend 

that a judgment be obtained there first before importing the judgment to the U.S.  This is typically 

the case because starting the matter in Brazil that could lead to an insolvency filing there would be 

more easily recognized in the U.S.  But the relatively recent adoption of the UNCITRAL Model 

Law in Brazil (January 2021) may significantly change these recommendations.  Similarly, the 

process of recognizing a judgment from a foreign country is recognizable and well settled in the 

U.S. Courts.    

The key to forum selection is not only where to file the suit, but also when and in what 

order. One successful example of this strategy involved the representation of investors who were 

owed money by an entity in Gibraltar where they could obtain a judgment via a fairly simple and 

expedited statutory demand process.  After discussion with local counsel in Gibraltar, it became 

clear that the best strategy was to seek statutory demands/judgments in Gibraltar on behalf of the 

investors as an initial step before the initiation of insolvency proceedings in Gibraltar.  Shortly 
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thereafter, a Chapter 15 proceeding before a U.S. Bankruptcy Court was filed seeking recognition 

of the pending insolvency proceedings in Gibraltar. 

With cross-border matters also come novel issues that have not been addressed in U.S. 

Courts. One example is a case in which an English Debtor appealed the U.S. Bankruptcy Court’s 

Order recognizing the English proceeding as a foreign main proceeding under Chapter 15. The 

U.S. District Court for the Middle District of Florida heard an issue of first impression of whether 

a Chapter 15 debtor is subject to the same eligibility requirements under 11 U.S.C. 109 . The 

district court affirmed the bankruptcy court’s recognition order, and the matter is pending on 

appeal before the Eleventh Circuit and could potentially create a conflict with the Second Circuit’s 

opinion in Drawbridge Special Opportunities v. Barnet, 737 F. 3d 238 (2d Cir. 2013). This matter 

also required an analysis of the rules of service of an adversary complaint  in the U.S. and Oman, 

when Plaintiff sought to serve the Debtor in Oman with an adversary complaint. Seeing that Oman 

was not a part of the Hague Convention on the Service Abroad of Judicial and Extrajudicial 

Documents, the Foreign Representative proposed and obtained approval from the bankruptcy court 

to serve via several service methods, which included FedEx to the Defendant’s home and place of 

business, e-mail, and SMS message or WhatsApp Messenger. 

In recent years, Singapore has made strides in working towards becoming a hub for debt 

restructuring. In 2018, it enacted the Insolvency, Restructuring and Dissolution Act 2018 (IRDA) 

and incorporating the UNCITRAL Model Law into Singapore law. The Singapore International 

Commercial Court (“SICC”) is moving in the same direction. Even though the SICC focuses on 

resolving international banking and financial disputes, recent changes in judicial laws in Singapore 

reflect the SICC’s jurisdiction to hear international and commercial insolvency, restructuring, and 

dissolution cases. The addition of Judge Christopher S. Sontchi (former Judge of the U.S. 

Bankruptcy Court for the District of Delaware) made the SICC’s move to handle more insolvency 

matters clear. See Bloomberg Law Article. See also Norton Rose Fulbright article. In the 

commercial context, the SICC has certain benefits, including the joinder of third parties, 

confidentiality of proceedings, and a right to appeal. See Norton Fulbright Article. 

Finally, note that, even though the UNCITRAL Model Law has been implemented 

domestically in many jurisdictions, complete harmonization of the domestic insolvency laws of 

different legal jurisdictions has still not been achieved and query whether it may be practicable. 
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Recognizing cultural, economic, and political differences between jurisdictions makes the ambit 

of cross-border insolvency both enriching and challenging. So, embrace the differences! See 

Practice note regarding restructuring and insolvency. 

 

Q: What if you find yourself drawn into a proceeding as a defendant, what do you want to 

know? Does it make a difference whether the client is a creditor or the debtor? 

 

A:  As a debtor, you want to know the potential consequences of the suit not just for the 

immediate future but also down the line. Similarly, if you’re a creditor and find yourself as a 

defendant, you want to know what possibility there is of being drawn into a lawsuit in any given 

jurisdiction. In either case, counsel is expected to supply advise on what the consequences may be 

if a client is drawn into a case in a particular forum. One example of this may be by submitting to 

the jurisdiction of a particular forum by filing a proof of claim.  If a party is sued in a non-familiar 

forum, a client may want to know what strategies may be available to move the dispute to a more 

convenient forum. Forum non conveniens is a well-known example of this, but others exist, such 

as the international abstention doctrine. 

The international abstention doctrine provides a path for courts to abstain and stay U.S. 

proceedings in order to allow foreign proceedings to continue. See Kleiman v. Wright, No. 18-CV-

80176, 2018 WL 6812914, at *11 (S.D. Fla. Dec. 27, 2018). The doctrine has been characterized 

as an “exception,” not a “rule,” and, as such, “courts regularly permit parallel proceedings in an 

American court and a foreign court.” See Id; See also, Ortega Trujillo v. Conover & Co. 

Commc'ns, 221 F.3d 1262, 1265 (11th Cir. 2000). Courts generally follow a step-by-step analysis, 

which considers international comity, fairness to litigants, and the efficient use of judicial 

resources. See Turner Entm't Co. v. Degeto Film GmbH, 25 F.3d 1512, 1518 (11th Cir. 1994). 

An example of this analysis was employed in a Chapter 7 proceeding where foreign 

bankruptcy trustees and liquidators were sued by the Debtor for various relief. he liquidators and 

trustees moved to dismiss the complaint, or, alternatively, to abstain from adjudicating the claims 

in deference to the English Court on the basis of international comity. The argument centered on 

(1) the fact that the location of the alleged conduct in question was primarily in England; (2) that 

the English Court had a great interest in adjudicating accusations that had allegedly occurred before 
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it; and (3) English insolvency law was procedurally fair and consistent with the U.S. Bankruptcy 

Code. Ultimately, the court granted the motion to dismiss and did not have to reach the issue of 

abstention. 

Other strategic considerations when representing a defendant include: the experience and 

familiarity of the judges on the key issues; particular rulings or local rules of the court; and the 

location of the debtor’s senior management (including whether appearances by them will be 

required). See Venue in Bankruptcy Proceedings. 

Q: Thoughts on mediation and arbitration in insolvency matters. 

A:  Mediation in insolvency disputes avoids the costs of resorting to litigation and can also be 

used in pre-insolvency situations to mediate between debtors and their creditors. Resistance against 

mediation has been slowly overcome, and many international institutions that handle insolvency 

matters now encourage it. These include the World Bank Principles for Effective Insolvency and 

Creditor Rights Systems, the UNCITRAL Model Law on International Commercial Conciliation 

(2002), the UNCITRAL Practice Guide on Cross-Border Insolvency Cooperation (2009), and the 

OHADA Uniform Act on Bankruptcy Proceedings. See TDM Article. 

But many countries are reluctant to rely on alternative dispute resolution over the judiciary. 

Brazil is one of those countries. However, the effects of COVID-19 have led to the judiciary 

issuing a series of rules that encourage the use of mediation in bankruptcy matters. See Legal 

Intelligence Center Article. The Brazilian Bankruptcy Law now states that mediation may include 

creditors, partners, shareholders, and state entities and shall be held before a specialized mediator. 

See Chambers & Partners Article. Arbitration, on the other hand, is not as common in insolvency 

disputes. The tension between arbitration and insolvency proceedings lies in the fact that 

arbitration proceedings are consensual in nature and flow from an agreement between the parties. 

Insolvency proceedings attempt to maximize the value of the insolvent party’s assets and 

occasionally requires state intervention. See Norton Rose Fulbright Article. As such, it’s important 

to consider the interplay between arbitration and insolvency regimes in any given jurisdiction.  
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NATIONAL CONFERENCE  
OF BANKRUPTCY JUDGES 

First/Second Circuit Breakout 

October 21, 2022 
Orlando, FL 

1. ISSUE

Whether  a  chapter  13  debtor  can  confirm  a  "sale  plan" with  respect  to  his  or  her  principal 
residence.  See In re Materne, 2022 WL 1102452 (Bankr. D. Mass Apr. 7, 2022). 

2. RELEVANT CODE PROVISIONS

11 U.S.C. § 1325(a), the court shall confirm a plan if it meets the requirements of § 1325(a) and 

complies with the rest of the code.  “The burden is on the debtor to prove that each of the 

statutory criteria for confirmation is met.”  Austin v. Bankowski, 519 B.R. 559, 563 (D. Mass. 

2014). 

§ 1322(b)(2) the plan may‐ modify the rights of holders of secured claims, other than a clam

secured only by a security interest in real property that is the debtor’s principal residence….; 

§ 1322(b)(3) the plan may‐ provide for the curing or waiving of any default;

§1322(b)(5) the plan may‐ notwithstanding paragraph (b)(2), provide for the curing of any

default within a reasonable time and maintenance of payments while the case is pending on

any unsecured claim or secured claim on which the last payment is due after the date on which

the final payment under the plan is due; (“cure and maintain”)1

§ 1322(b)(8) the plan may‐provide for the payment of all or part of a claim against the debtor

from property of the estate or property of the debtor;

1 Both plans in the Materne case involved mortgages whose last payment was due after the plan terms.  

For mortgages whose last payment is due within the plan term, § 1322(c)(2) provides that 

notwithstanding § 1322(b)(2), in a case in which the last payment on the original payment schedule for a 

claim secured only by a security interest in real property that is the debtor’s principal residence is due 

before the date on which the final payment under the plan is due, the plan may provide for the payment 

of the claim as modified pursuant to section 1325(a)(5) of this title. 
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§ 1322(d)(1) [If above median income for their household size], the plan may not provide for 

payments over a period that is longer than 5 years.  (d)(2) [If below median income for their 

household size], the plan may not provide for payments over a period that is longer than 3 

years, unless the court, for cause, approves a longer period, but the court may not approve a 

period that is longer than 5 years. 

 

11 U.S.C. § 1325(a), the court shall confirm a plan if‐ 

§ 1325(a)(3) the plan has been proposed in good faith and not by any means forbidden by law; 

§1325(a)(5)(B) with respect to each allowed secured claim provided for by the plan2  

(i) the plan provides that‐[the lien is retained]… 

(ii) the value, as of the effective date of the plan, of property to be distributed under the 

plan on account of such claim is not less than the allowed amount of such claim; and 

(iii) if (1) property to be distributed pursuant to this subsection is in the form of periodic 

payments, such payments shall be in equal monthly amounts; (“equal periodic 

payments”) 

§ 1325(a)(6) the debtor will be able to make all payments under the plan and to comply with 

the plan. (“feasibility”) 

3.  THE DEBTORS’ PLANS 

 

I.  Dominique J. Gnaman 

The collateral is the debtor’s principal residence worth approximately $554,000 and subject to a 

mortgage of approximately $411,000.  The debtor owes prepetition arrears of approximately 

$207,000 and has claimed a $500,000 Massachusetts homestead exemption in the property. 

The Chapter 13 plan provided for maintenance of contractual mortgage payments via direct 

payments to the mortgagee but did not address the mortgage claim in the cure section.  The 

debtor included a nonstandard provision wherein the debtor proposed to pay the balance of 

the mortgage claim in a lump sum including prepetition arrearages though the sale of the 

property.  No timetable was proposed and there’s no alternative treatment if the property is 

not sold during the 60‐month plan period. 

 
2 There are three mandatory provisions as to treatment of secured claims.  Two provisions did not apply 

in Materne ‐ namely, §1325(a)(5)(A) requires that the secured creditor consent to the proposed 

treatment and §1325(a)(5)(C) requires that the debtor surrender the property. 
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The debtor has not sought to employ a real estate broker to list the property and the 

mortgagee asserts that the property is not listed for sale. 

The mortgagee objected to confirmation asserting the plan violates §§ 1325(a)(3), (a)(5) and 

(a)(6) and § 1322(b)(5). 

II. Russell K. Materne 

The collateral is the debtor’s principal residence worth approximately $1,320,000 and subject 

to a first mortgage of approximately $889,000 and a second mortgage of approximately 

$82,000. The debtor owes prepetition mortgage arrears of approximately $243,000 and $8,400 

respectively and claimed a $500,000 Massachusetts homestead exemption in the property.  

The Chapter 13 plan indicated “none” in the section governing secured claims and via 

nonstandard provisions proposed to cure the prepetition mortgage arrears by selling the 

property any time prior to the conclusion of the plan’s 36‐month term.  Until the property is 

sold, the debtor proposes to make monthly “adequate protection” payments to the mortgagee 

in amounts less than the monthly payments contractually due.3  The adequate protection 

payment shall cease upon the earliest of (1) dismissal of the case, (2) conversion of the case to 

another chapter, (3) the filing of a further amended plan, (4) approval of a home loan 

modification4, (5) Order of the Court to cease the payments on motion of the debtor or other 

interested party, or (6) the Court granting relief from the automatic stay as to the subject 

property.   

The debtor stated he was “self‐marketing” the property and working on improvements.  While 

the debtor also stated that he has employed a real estate broker, the debtor has not filed an 

application to employ a broker.  The mortgagee asserted that the property is not listed for sale.  

No alternative treatment is proposed.   

The mortgagee objected to confirmation asserting the plan violates §§ 1325(a)(1), (a)(3), (a)(5) 

and (a)(6) and § 1322(b)(2). 

 

4.  DEBTORS’ ARGUMENTS 

The debtors contend that they comply with § 1325(a)(5)(B) (treatment of secured claims) 

because the secured creditors retain their mortgages and they are providing for full payment of 

the secured claims. 

 
3 The proposed “adequate protection” payment amount to be paid to the first mortgagee was less than the 
monthly escrow amount for insurance and real estate taxes required by that mortgage. 
4 Perhaps the debtors were hoping for a home loan modification and their plans were just a place holder/delay 
tactic. 
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As to the equal payments provision:  Gnaman is making the maintenance payments directly and 

not via conduit payments by the ch. 13 trustee therefore the payments are not “provided for by 

the plan.”  Materne is making adequate protection payments and not maintenance payments.  

Materne takes great care to avoid characterizing his treatment of the secured claims as a “cure” 

of prepetition arrears. 

Gnaman states the mortgage claim is being treated under §§ 1322(b)(3)(curing of a default) and 

(8)(utilizing property of the estate or of the debtor).   

The debtors contend that § 1322(b)(5) (cure within a “reasonable time” and “maintenance of 

payments”) is not applicable. 

5.  ANALYSIS 

 

I. The equal periodic payments provision has been interpreted as both prohibiting and 

permitting balloon payments.  The majority of courts have said that a balloon 

payment is not equal to the payment that preceded it, and thus violates § 

1328(a)(5)(B)(iii)(I); however, courts have also held that a balloon payment satisfies 

the debt in full, and thus by definition cannot be repeated periodically, whether in 

equal amounts or otherwise. They submit that the final balloon payment is distinct 

and separate from the preceding periodic payments. 

 

II. Also, there are differing views of the ability to cure a default under § 1322(b)(3) 

notwithstanding § 1322(b)(2)’s prohibition of modifying a secured claim secured by 

real property that is the debtor’s principal residence.  The justification for permitting 

cure in § 1322(b)(3) is that curing is not modifying. The courts that prohibit cure in § 

1322(b)(3) hold that the only permissible means to cure a secured claim, that is 

secured by real property that is the debtor’s principal residence, is to cure the 

arrears within a reasonable time and maintain regular monthly payments under § 

1322(b)(5). 

 

III. As to the argument that payments made directly are not “under the plan”, Judge 

Panos held that proposing maintenance payments “provides for” treatment of such 

a claim, making satisfaction of § 1325(a)(5) a requirement. 

 

IV. As to § 1325(a)(5)(B)(ii), (the value of property to be distributed is not less than the 

allowed claim), Judge Panos said the prospect of a sale may be a feasibility issue but 

providing for payment of a secured claim through a sale does not per se violate § 

1325(a)(5)(B)(ii). 
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V. As to § 1325(a)(5)(B)(iii), there’s no legislative history explaining the equal periodic 

payments provision.  Judge Panos opined that congress intended to give creditors 

more certainty and regularity as to any proposed stream of payments and was not 

intending to prohibit balloon payments. 

 

VI. Judge Panos interpreted § 1322(b)(8) and § 1325(a)(5) to permit a secured claim to 

be paid in full through a sale that is in prospect at the time of confirmation or a 

reasonable time thereafter, subject to all other confirmation requirements such as 

feasibility and good faith.  

 

VII. For findings of feasibility § 1325(a)(6) and good faith § 1325(a)(3), evidence may 

overlap.  Courts will want to see the marketing efforts, the listing price and terms, a 

timeline for the proposed sale, and a default remedy or other alternative if the sale 

fails to close within the proposed time frame. 

 

VIII. For a good faith finding, the First Circuit uses a totality of the circumstances 

approach.  Both mortgagees argued bad faith by the debtors.  Gnaman’s mortgagee 

argued that a plan that requires a sale in order to be feasible is not proposed in good 

faith.  Materne’s mortgagee argued that failure to address postpetition payments in 

a manner that would not increase postpetition arrears is bad faith.   

 
IX. Judge Panos ruled that a sale plan proposing a sale period that could run through 

the last month of the term of the plan may constitute circumstances from which a 

lack of good faith might be inferred.  (Judge Panos did not hold an evidentiary 

hearing and presumably that explains why he did not enter a finding on good faith.)   

 

 

6.  CONCLUSION 

Ultimately, Judge Panos sustained the objections because he agrees with the majority that a 

plan that contemplates periodic payments followed by a lump‐sum payment is prohibited by § 

1325(a)(5)(B)(iii). And he added that the plan did not provide for a specific sale process that 

would pay the secured creditors at or a reasonable time after confirmation.  (Thus, the plans 

were in violation of the feasibility requirement of § 1325(a)(6)). 

Judge Panos explained that plans almost identical to the debtors’ plans may have been 

confirmed under §§ 1322(b)(8) and 1325(a)(5) as providing for payments of a secured claim in 

full if specific plans for the sale of the properties were presented to the court. 
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Whether subsequent new value under 11 U.S.C. § 547(c)(4) must remain unpaid?   
 
Bankruptcy Code section 547(c)(4) provides:  
 

(c) The trustee may not avoid under this section a transfer –  
 […] 

(4) to or for the benefit of a creditor, to the extent that, after such transfer, such 
creditor gave new value to or for the benefit of the debtor— 

(A) not secured by an otherwise unavoidable security interest; and 
(B) on account of which new value the debtor did not make an otherwise 
unavoidable transfer to or for the benefit of such creditor; 
 

11 U.S.C. § 547(c)(4). 
 
Without taking into account section 546(c)(4)(B), section 546(c)(4) provides the baseline 
expectation that “[t]o the extent that the transferee gives new value to or for the benefit of the 
debtor on an unsecured basis, after receiving a preferential transfer, the otherwise preferential 
payment will not be voidable.”  5 Collier on Bankruptcy, 547.04[4] (quotations omitted).  This is 
the subsequent new value defense that reduces an estate’s preference claim to the extent of the 
subsequent new value provided by the creditor.  The defense is designed to encourage trade 
creditors to continue dealing with distressed businesses before the petition date and to treat fairly 
creditors who replenished estates after having received preferences from the estates.  See In re New 
York City Shoes, Inc., 880 F.2d 679, 680-681 (3rd Cir. 1989). 
 
Section 546(c)(4)(B) introduces another layer that reduces the subsequent new value defense to 
the extent of “an otherwise unavoidable transfer” made by “the debtor” “to or for the benefit of 
the creditor.”  11 U.S.C. § 547(c)(4)(B).  Courts have looked at what conditions qualify to reduce 
the subsequent new value defense given the language under this subsection.  Some courts have 
held that the subsequent new value must remain unpaid by the debtor to survive subsection (B).  
See In re OneStar Long Distance, Inc., 872 F.3d 526, 530 (7th Cir. 2017) (“That is, the new value 
must remain unpaid in order to reduce the creditor’s preference liability.”); In re New York City 
Shoes, Inc., 880 F.2d at 680 (“[…] the debtor must not have fully compensated the creditor for the 
‘new value’ as of the date that it filed its bankruptcy petition … [i]f a creditor satisfies these 
elements, it is entitled to set off the amount of the ‘new value’ which remains unpaid on the date 
of the petition against the amount which the creditor is required to return to the trustee on account 
of the preferential transfer it received.”). 
 
However, the majority of circuit courts weighing in have held that the relevant inquiry is not 
whether the subsequent new value was paid or unpaid by the debtor, but, based on the text and 
statutory history of subsection (B), whether the debtor “made an otherwise unavoidable transfer” 
to the creditor on account of the new value.  See In re BFW Liquidation, LLC, 899 F.3d 1178, 1189 
(11th Cir. 2018) (“By its plain terms, then, the statute only excludes “paid” new value that is paid 
for with “an otherwise unavoidable transfer.”); In re JKJ Chevrolet, Inc., 412 F.3d 545, 552 (4th 
Cir. 2005) (“A creditor is entitled to offset preference payments through the extension of new value 
to the debtor so long as the debtor does not make an otherwise unavoidable transfer on account of 
the new value”) (emphasis original); In re IRFM, Inc., 52 F.3d 228, 231-33 (9th Cir. 1995) (“a 
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new value defense is permitted unless the debtor repays the new value by a transfer which is 
otherwise unavoidable”); Matter of Toyota of Jefferson, Inc., 14 F.3d 1088, 1093 fn. 2 (5th Cir. 
1994) (“Although [requiring the subsequent advance to go ‘unpaid’] may be an adequate shorthand 
description of § 547(c)(4)(B), a more complete statement of the (c)(4) exception would be that a 
creditor who raises it has the burden of proving that (1) new value was extended after the 
preferential payment sought to be avoided, (2) the new value is not secured with an otherwise 
unavoidable security interest, and (3) the new value has not been repaid with an otherwise 
unavoidable transfer.”); In re Jones Truck Lines, Inc., 130 F.3d 323, 329 (8th Cir. 1997) (“Section 
547(c)(4)(B) defines subsequent new value as value not offset by ‘an otherwise unavoidable 
transfer’ to the creditor.”). 
 
The approach that subsequent new value must not be subject to an unavoidable transfer to qualify, 
in contrast to the approach that subsequent new value must remain unpaid to qualify, has held up 
over time. The Eighth Circuit in Jones Truck Lines, Inc. agreed with the Fifth Circuit in Toyota of 
Jefferson, Inc. that courts’ interpretation that new value must remain unpaid, including the Eighth 
Circuit’s own interpretation in a prior decision1, was the result of a “shorthand description of § 
547(c)(4)(B).”  In re Jones Truck Lines, Inc., 130 F.3d 323, 329 (8th Cir. 1997).  In In re BFW 
Liquidation, LLC, the Eleventh Circuit held that its prior decision2 stating that section 547(c)(4) 
had generally been read to require that the new value must remain unpaid was only dicta.  
Likewise, the Third Circuit in In re Friedman’s Inc., 738 F.3d 547 (3rd Cir. 2013) held that its 
determination in New York City Shoes that value must remain unpaid was non-binding dicta, and 
at least two bankruptcy courts have followed Friedman’s Inc. to decline to follow such dicta.  In 
re Dots, LLC, 562 B.R. 286, 303 (Bankr. D.N.J. 2017); In re Proliance International, Inc., 514 
B.R. 426, 432 (Bankr. D. Del. 2014). 
 
Though it is clear that a debtor’s prepetition payment on account of subsequent new value, whether 
such payment must be unavoidable or not, reduces the subsequent new value defense, courts have 
split over whether a debtor in possession’s postpetition payment of a section 503(b)(9) 
administrative expense claim for the value of goods received by the debtor twenty (20) days before 
the petition date in the ordinary course of business may reduce the defense as well.  Courts 
generally agree that postpetition transfers made under section 503(b)(9) are not avoidable by the 
trustee and are thus “otherwise unavoidable transfers”.  See Auriga Polymers Inc. v. PMCM2, LLC 
as Trustee for Beaulieu Liquidating Trust, 40 F4th 1273, 1283 fn. 7 (11th Cir. 2022); In re Circuit 
City Stores, Inc., 515 B.R. 302, 314 (Bankr. E.D. Va. 2014).   
 
Courts that have held that 503(b)(9) payments reduce the subsequent new value defense have 
typically been cognizant of preventing the creditor from double dipping credit for the provided 
goods through both the subsequent new value defense and the administrative expense claim.  See 
In re Circuit City Stores, Inc., 2010 WL 4956022, at *9 (Bankr. E.D. Va. Dec. 1, 2010) (“To allow 
a supplier of goods to a debtor to use the delivery of the same materials as the basis for both a § 
547(c)(4) defense and a § 503(b)(9) administrative claim would not give equal treatment to all 
creditors. The supplier would be receiving, in essence, a double payment.”); In re TI Acquisition, 
LLC, 429 B.R. 377, 385 (Bankr. N.D. Ga. 2010) (“Denying a creditor the new value defense when 
the creditor's § 503(b)(9) claim is paid in full and is for the same goods for which the creditor seeks 

 
1 In re Kroh Bros. Dev. Co., 930 F.2d 648 (8th Cir. 1991). 
2 In re Jet Florida Systems, Inc., 841 F.2d 1082 (11th Cir. 1988). 
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new value is the best way to foster the policies behind the new value defense.”); see also In re 
MMR Holding Corp., 203 B.R. 605, 609 (Bankr. M.D. La. 1996) (“An unavoidable post-petition 
transfer on account of new value extended subsequent to a preference should limit the use of § 
547(c)(4) by the amount of the unavoidable transfer, as without a reduction in the new value offset, 
the transferee would be receiving double use of the new value.”) (emphasis original).  To determine 
that postpetition 503(b)(9) payments negate the new value defense, the bankruptcy court in Circuit 
City Stores, Inc. relied on its view that the plain language of section 547(c)(4)(B) does not contain 
any limitations as to when new value may be repaid and on the Fourth Circuit's statement in In re 
JKJ Chevorlet, Inc., 412 F.3d at 553 fn. 6 that “post-petition transfers may be considered under 
section 547(c)(2)(B).”  In re Circuit City Stores, Inc., 515 B.R. at 314; see also Moglia v. Am. 
Psych. Ass'n (In re Login Bros. Book Co.), 294 B.R. 297, 300 (Bankr. N.D. Ill. 2003) (“[B]oth the 
plain language and policy behind the statute indicate that the timing of a repayment of new value 
is irrelevant.”); In re D.J. Management Group, 161 B.R. 5 (holding that postpetition payments on 
prepetition new value must be considered under section 547(c)(4)). 
 
Other courts have held that section 503(b)(9) transfers are not applicable to section 547(c)(4)(B).  
On July 17, 2022, the Eleventh Circuit in Auriga Polymers Inc. v. PMCM2, LLC reversed the 
bankruptcy court’s decision in In re Beaulieu Grp., LLC, 616 B.R. 857 (Bankr. N.D. Ga. 2020) to 
hold that a liquidation trustee’s postpetition reservation of funds sufficient to pay a defendant’s 
503(b)(9) claim does not reduce a creditor’s subsequent new value defense.  The Eleventh Circuit 
found the term “otherwise unavoidable transfers” within the meaning of section 547(c)(4), in the 
context of the Bankruptcy Code, to only include prepetition transfers because, among other 
reasons: 

1. section 547(c)(4) means preferential (prepetition) transfers in two other instances of the 
word “transfer” and therefore should mean preferential transfers in the third instance of the 
word, 

2. section 547 is titled “Preferences” and therefore likely only concerns transactions occurring 
during the 90-day prepetition preference period, 

3. according to most courts, new value must be given by the creditor prepetition to count 
toward the subsequent new value defense, see In re Friedman's, 738 F.3d at 557, and to be 
consistent debtor transfers should be prepetition as well, and  

4. the statute of limitations for preference actions runs from the petition date. 
Auriga Polymers Inc. v. PMCM2, LLC as Trustee for Beaulieu Liquidating Trust, 40 F.4th at 1285-
1286.  
 
 In In re Commissary Operations, Inc., 421 B.R. 873 (Bankr. N.D. Tenn. 2010), the bankruptcy 
court put aside concerns about double dipping, stating that “the possibility that a debtor may pay 
a creditor's § 503(b)(9) claim post-petition does not negate the value represented by the claim that 
the creditor provided to the debtor. The deliveries benefit the estate, for purposes of 11 U.S.C. §§ 
547(a)(2) and 547(c)(4), regardless of whether the § 503(b)(9) claimants are paid at a later date for 
those deliveries.”  Id. at 879.  The only other circuit court to weigh in on postpetition transfers 
generally (and not section 503(b)(9) transfers specifically), in the context of wage order payments, 
likewise held that only prepetition “otherwise avoidable transfers” can reduce a creditor’s 
subsequent new value defense.  In re Friedman’s Inc., 738 F.3d 547. 
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CODE SECTION 544(b)(1) AVOIDANCE – IS THE IRS A GOLDEN CREDITOR? 

Section 548 of the Bankruptcy Code allows a trustee (or, when appropriate, a debtor-in-

possession) to bring a fraudulent conveyance action for transfers made by a debtor within two 

years of the petition date.  11 U.S.C. § 548.  But what does a trustee do when a fraudulent transfer 

is made more than two years prior to the petition date?  Section 544(b)(1) may hold the answer.     

Section 544(b)(1), in relevant part, allows a trustee to avoid “any transfer of an interest of 

the debtor in property or any obligation incurred by the debtor that is voidable under applicable 

law by a creditor holding an unsecured claim that is allowable under section 502 of this title . . . .”  

11 U.S.C. § 544(b)(1).  The statute alone does not create a substantive right to avoid transfers.  In 

re Grubbs Const. Co., 321 B.R. 346, 350 (Bankr. M.D. Fla. 2005).  Rather, it is derivative; “it 

allows a trustee . . . ‘to step into the shoes’ of an unsecured creditor to recover transfers an actual 

creditor would have been able to recover” under applicable non-bankruptcy law.  In re CVAH, 

Inc., 570 B.R. 816, 823 (Bankr. D. Idaho 2017).   

Such a creditor is often referred to as a “golden creditor” or a “triggering creditor.”  In re 

Extended Stay, Inc., Case No. 09-13764-JLG, 2020 WL 10762310, at *69 (Bankr. S.D.N.Y. Aug. 

8, 2020).  “[T]he existence of a ‘triggering creditor’ under section 544(b) gives the trustee an 

unlimited right to invoke state-law avoidance powers.  The extent of the trustee’s ability to exercise 

that right is, in turn, governed by section 550(a).”  Id.  Once a trustee establishes standing to avoid 

 
1 I gratefully acknowledge my partial reliance on an excellent presentation on this subject last year 
by the Hon. William R. Sawyer, U.S. Bankruptcy Judge for the Middle District of Alabama.  I also 
acknowledge the assistance of my career law clerk, Leslie Wybiral. 
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a fraudulent transfer via a triggering creditor under § 544(b), the trustee may do so for the benefit 

of all of the estate’s unsecured creditors, and not just for the creditor in whose shoes the trustee 

stands.  Id.  But with the good may come the bad.  The trustee is subject to any defenses that could 

be asserted against the triggering creditor.  Id.   

 Trustees commonly rely on state fraudulent transfer statutes as the “applicable law” when 

seeking to recover fraudulent transfers avoidable by existing creditors under § 544(b)(1).2  This is 

because state fraudulent transfer statutes often have “reach-back” periods that exceed the two-year 

period afforded by § 548(a)(1).  See, e.g., In re CVAH, Inc., 570 B.R. 824.  In New York and many 

other states, for example, the statute of limitations on a fraudulent transfer action is four years after 

the transfer was made or the obligation was incurred.  See New York Uniform Voidable 

Transactions Act, NYDCL §§ 270-281.   

 The text of § 544(b)(1), however, does not specify what “applicable law” a trustee may 

rely on, and trustees have successfully invoked other statutes with longer lookback periods.  Thus, 

bankruptcy courts have increasingly had to rule on trustees’ arguments that the United States 

government or a specific federal agency is a triggering creditor as to which “applicable law” 

provides a longer limitations period, and/or sovereign immunity or other governmental protections 

against transferee defenses.3  See Michael H. Strub, Jr. and Jeffrey M. Reisner, The Expansion of 

the Triggering Creditor Doctrine In An Action to Avoid Fraudulent Transfers, 24 Am. Bankr. Inst. 

L. Rev. 249, 270 (2016).   

 
2 What constitutes “applicable law,” particularly in the federal law context, is the subject of much debate.  See, e.g., 
In re CVAH, Inc., 570 B.R. 816 (Bankr. D. Idaho 2017) (considering whether the Federal Debt Collection Procedures 
Act and the Internal Revenue Code constituted applicable law within the meaning of § 544(b)(1)); In re Alpha 
Protective Servs., Inc.. 531 B.R. 889 (Bankr. M.D. Ga. 2015) (same); In re Musselwhite, Case No. 20-00928-5-SWH, 
2021 WL 4342902 (Bankr. E.D.N.C. Sept. 23, 2021) (same).        
3 Congress enacted § 106(a)(1) of the Code in 1994 to create an explicit waiver of the United States’ sovereign 
immunity with respect to certain enumerated causes of action.  Included in § 106(a)(1) is a waiver of sovereign 
immunity “with respect to” actions brought under § 544.  In addition, § 106(b) states that when a governmental unit 
files a proof of claim, it is deemed to have waived any defense of sovereign immunity.  This revision to § 106 was 
enacted as part of the Bankruptcy Reform Act of 1994, Pub. L. No. 103-394, § 113 (1994) to “effectively overrule” 
Hoffman v. Connecticut Dept. of Income Maintenance, 492 U.S. 96 (1989), and United States v. Nordic Village, Inc., 
503 U.S. 30 (1992).  These two cases used sovereign immunity to limit the ability of bankruptcy trustees to avoid 
transfers made to the United States and individual states.  See, H.R. Rep. 103-835, p. 42 (1994). 
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The IRS is a frequent creditor in bankruptcy cases and enjoys statutory entitlements that 

may greatly expand trustees’ avoidance reach.  Section 6901(a)(1)(A) of the Internal Revenue 

Code (“IRC”) allows the IRS to enforce a taxpayer’s payment obligations by recovering from a 

transferee of the taxpayer’s property under state fraudulent transfer laws.  Strub & Reisner, 24 Am. 

Bankr. Inst. L. Rev. at 272-73 (citing 26 U.S.C. § 6901(a)(1)(A) (2012)).  Further, the IRS is 

subject to a ten-year statute of limitations for collection, measured from the date of the unpaid tax 

obligation’s assessment.  Id. at 273 (citing 26 U.S.C. § 6502(a)(1) (2012)).  Thus, if the Bankruptcy 

Code allows a trustee to stand in the shoes of the IRS in a given case, the applicable limitations 

period could more than double from the four years typically provided by state uniform fraudulent 

transfer laws.  Id.    

 This remains a live issue and some bankruptcy courts have refused to apply the IRS’s 

longer time limit.  In In re Vaughan Co., 498 B.R. 297 (Bankr. D.N.M. 2013), for example, the 

court rejected a trustee’s proposed use of the IRS as a “golden” or “triggering” creditor, holding 

that the trustee was limited by New Mexico’s four-year statute of limitations for unsecured 

creditors.  The Vaughan court opined that applying the ten-year statute of limitations available to 

the IRS “would pervert the purpose of [the doctrine of] nullum tempus [occurrit regi (‘no time 

runs against the king’)], which is to immunize the federal government from certain state laws.”  Id. 

at 304-05.   

The majority of bankruptcy court decisions, however, hold that the longer IRS statute of 

limitations applies to avoidance actions under § 544(b)(1), such that a trustee is entitled to step 

into the shoes of the IRS in order to use the ten-year collection period.  See In re Kipnis, 555 B.R. 

877, 881-82 (Bankr. S.D. Fla. 2016); In re CVAH, Inc., 570 B.R. at 834; In re Gaither, 595 B.R. 

201, 207-08 (Bankr. D.S.C. 2018); In re Webster, 629 B.R. 654, 674 n. 18 (Bankr. N.D. Ga. 2021); 

In re Smith, Case No. 19-40964, 2022 WL 1814415, at *5 (Bankr. D. Kansas June 2, 2022); In re 

Maxus Energy Corp., Case No. 16-11501, 2022 WL 2240122, at *49 (Bankr. D. Del. June 22, 
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2022); see also In re Kaiser, 525 B.R. 697, 713 (Bankr. N.D. Ill. 2014) (discussing Vaughan and 

terming its conclusion “misplaced”). 

 Serious practical and evidentiary challenges will remain even for trustees who successfully 

argue that § 544(b)(1) extends their look-back period where the IRS is a creditor.  See R. Stephen 

McNeill, Avoiding the Unavoidable:  A Practitioner’s Guide to Governmental Creditor 

Fraudulent Conveyance Actions, 92 Am. Bankr. L.J. 335, 357-358 (2018).  It may be an uphill 

battle to establish that a ten-year-old transfer rendered a company insolvent if numerous post-

transfer years passed before the company commenced bankruptcy proceedings.  Id.  And that 

challenge may be compounded with the passage of time, as evidence grows stale or is lost.  Id.   

 For further discussion, see: 

 Paul A. Avron, Is the IRS Truly the Triggering “Golden Creditor” for Statute-of-Limitations 
Purposes for Trustees?, 39-APR Am. Bankr. Inst.J. 44 (2019). 
 

 John F. Rabe, Jr., Golden Creditors, Copper Rules:  An Analysis of Avoidance Actions Under 
Section 544(b) of the Bankruptcy Code in Cases Where a Federal Creditor Holds a Claim, 82 
Brook. L. Rev. (2017). 
 

 Alan N. Resnick, Finding the Shoes That Fit:  How Derivative Is the Trustee’s Power to Avoid 
Fraudulent Conveyances Under Section 544(b) of the Bankruptcy Code?, 31 Cardozo L. Rev. 
205 (2009). 

 

1040 of 1123



1 
 

Have virtual hearings during the pandemic permanently changed the meaning of an 
"unavailable" witness under Fed. R. Evid. 804 / Fed. R. Bankr. P. 9017 (incorporating Fed. 

R. Civ. P. 43)? 1 

I. Issue: Whether virtual hearings during the pandemic have permanently changed the 
meaning of an “unavailable” witness under Fed. R. Evid. 804 / Fed. Bankr. P. 9017 
(incorporating Fed. R. Civ. P. 43)?  

II. Short Answer: During the pandemic, courts and parties became increasingly comfortable 
and accepting of the use of various platforms, such as Zoomgov.  Along with an increased 
comfort level, the positive impacts that resulted from its use including reduced costs have 
not been lost.  However, under the applicable rules, whose plain language remains, the 
meaning of an “unavailable” witness under Fed. R. Evid. 804 / Fed. Bankr. P. 9017 may 
not be permanently affected.  

III. Analysis:  
 
A. Applicable Rules: 

Fed. R. Evid. 804 provides, in pertinent part, as follows: 

(a) Criteria for Being Unavailable. A declarant is considered to be unavailable 
as a witness if the declarant: 

(1) is exempted from testifying about the subject matter of the declarant’s 
statement because the court rules that a privilege applies; 

(2) refuses to testify about the subject matter despite a court order to do so; 

(3) testifies to not remembering the subject matter; 

(4) cannot be present or testify at the trial or hearing because of death or a then-
existing infirmity, physical illness, or mental illness; or 

(5) is absent from the trial or hearing and the statement’s proponent has not been 
able, by process or other reasonable means, to procure: 

(A) the declarant’s attendance, in the case of a hearsay exception under 
Rule 804(b)(1) or (6); or 

(B) the declarant’s attendance or testimony, in the case of a hearsay 
exception under Rule 804(b)(2), (3) or (4).  

But this subdivision (a) does not apply if the statement’s proponent procured or 
wrongfully caused the declarant’s unavailability as a witness in order to prevent 
the declarant from attending or testifying. 

Fed. R. Bankr. P. 9017 provides: 

 
1 A special thank you to Brian M. Ortiz, J.D., law clerk to United States Bankruptcy Judge Heather Cooper, for his 
assistance in preparing this material. 
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The Federal Rules of Evidence and rules 43, 33 and 44.1 FR CIV P apply in cases 
under the Code.  

Federal Rule of Civil Procedure 43 (“Taking Testimony”) provides in pertinent part: 

(a) IN OPEN COURT. At trial, the witnesses’ testimony must be taken in open court 
unless a federal statute, the Federal Rules of Evidence, these rules, or other rules 
adopted by the Supreme Court provide otherwise. For good cause in compelling 
circumstances and with appropriate safeguards, the court may permit testimony in 
open court by contemporaneous transmission from a different location. 

The advisory committee's note cautions that such permission should not be granted 
lightly: 

The importance of presenting live testimony in court cannot be forgotten. The 
very ceremony of trial and the presence of the factfinder may exert a powerful 
force for truthtelling. The opportunity to judge the demeanor of a witness face-to-
face is accorded great value in our tradition. Transmission cannot be justified 
merely by showing that it is inconvenient for the witness to attend trial.” 

Fed. R. Civ. P. 43 advisory committee’s note (1996 Amendment). 

B. Changes in Perception 

In 2020, order to address health and safety concerns in federal courthouses and courtrooms, 
the Judicial Conference of the United States temporarily approved the use of video and 
teleconferencing for certain criminal proceedings and access via teleconferencing for civil 
proceedings during the COVID-19 national emergency.  

Under the Coronavirus Aid, Relief, and Economic Security (“CARES”) Act, the 
authorization of video and telephone conferencing will end 30 days after the date on which the 
national emergency ends, or the date when the Judicial Conference finds that the federal courts are 
no longer materially affected, whichever is earlier. 

On March 29, 2020, the Executive Committee of the Judicial Conference approved a 
temporary exception to the Conference broadcast/cameras policy to allow a judge to authorize the 
use of teleconferencing to provide the public and media audio access to court proceedings. This 
exception may be applied when public access to the federal courthouse is restricted due to health 
and safety concerns during the COVID-19 pandemic, and the authorization will expire when the 
Judicial Conference finds that emergency conditions are no longer materially affecting the 
functioning of federal courts. 

Courts have discretion to allow the use of technology under the 1996 Amendment to 
Federal Rule of Civil Procedure 43. The Amendment allows for “[c]ontemporaneous transmission 
of testimony from a different location.” 2 Rule 43 handed modern courts an essential tool to 
function during an unprecedented time.  

 
2 Fed. R. Civ. P. 43.  
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The 1996 Amendment provides that “on showing good cause in compelling circumstances” 
testimony may be transmitted contemporaneously, and that the most persuasive showings involve 
“unexpected reasons, such as accident or illness.”3 At the outset of the pandemic, COVID-19 
provided good cause and compelling circumstances to allow remote testimony.  Whether Courts 
continue to use the technology for remote testimony remains to be seen but to the extent it remains 
available, such technology may impact whether a witness is truly an “unavailable witnesses.”  

1. Telephonic Technology  

Since the 1996 Amendment, technology has come a long way.4 Because of the 
advancement of technology, the sue of discretion under Fed. R. Civ. P. 43 has evolved as well. 5 
Before the advent of two-way video conferencing, telephones provided a way for witnesses who 
met the “good cause” burden to provide testimony. However, telephonic testimony included its 
own set of issues including, but not limited to, undetected coaching of the witness, a witness 
potentially having notes, and the witness not being privy to evidence shown in the courtroom.6 
These issues still exist in the video-age, but to a lesser extent.  

2. Video Conferencing  

The COVID-19 pandemic forced courts to close their physical doors and navigate holding 
hearings via the internet. However, some courts were already navigating the virtual environment 
and seeing its benefits.7 Some courts note that the contemporaneous transmission of video 
testimony allows the factfinder to see the witnesses’ hesitations, doubts, and their “overall 
calmness or consideration.” 8 

3. Learning Curve 

One unique issue that modern two-way video conferencing offers, that telephonic 
conferences may not have had, is the steep learning curve required to use video conferencing 
software. Though conference telephones are sophisticated, they are not nearly as complex as a 
modern computer.9 With even highly educated individuals, technologies, especially new 

 
3 Id.   
4 History Computer Staff, Nintendo 64: Everything You Need to Know, Jan. 8, 2022, https://history-
computer.com/nintendo-64-guide/; Computer Hope, IntelliMouse, , July 6, 2021, 
https://www.computerhope.com/jargon/i/intellim.htm . (introducing the first ‘wheel mouse’). 
5 United States v. Navarro, 169 F.3d 228, 239 (5th Cir. 1999) (concluding that closed circuit television does not 
satisfy the present requirement of Fed. R. Civ. P. 43); United States v. Navarro, 169 F.3d 228, 239 (5th Cir. 1999) 
(stating “where the drafters believe that video conferencing is appropriate, the drafters will make provision in the 
Rules for the use of the technology”).  
6 Phillips v. Venker, 316 Md. 212, 220, 557 A.2d 1338, 1342 (1989); Eric Croft, Telephonic Testimony in Criminal 
and Civil Trials, 14 Hastings Comm. & Ent L.J. 107, 118 (1991).  
7 In re Vioxx Prod. Liab. Litig., 439 F. Supp. 2d 640, 643 (E.D. La. 2006); Mullins v. Ethicon, Inc., No. 2:12-CV-
02952, 2015 WL 8275744, at *1 (S.D.W. Va. Dec. 7, 2015). 
8 In re Vioxx Prod. Liab. Litig., 439 F. Supp. 2d 640, 644 (E.D. La. 2006). 
9 Jordan Novet, How to Host a Zoom Call Like a Pro, CNBC, Mar. 26, 2020, 
https://www.cnbc.com/2020/03/26/how-to-host-a-zoom-meeting.html. 
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technologies, can pose a sharp learning curve.10 There were certainly no face-filters on telephonic 
conferences transforming the user into a feline creature. 11 

4. Benefits of Remote Testimony  

Technologies such as Zoomgov were thrust upon the judiciary almost overnight.12 
However, at this point, almost three years later, most practitioners have had some interaction with 
the software.13 With the wide exposure to remote platforms, the benefits of the tools have become 
commonplace to its users. Three of the clearest benefits being ease of scheduling, reduction of 
travel time, and the cost to litigate are drastically reduced. 14 

C. Moving forward  

The requirements for good cause under the 1996 Amendment for Rule 43 still exist.15 
However, judges still have discretion and some are mindful of the hardships that may result from 
having to testify in person.16 Categorizing the COVID-19 situation as improved, the Good v. 
BioLife Plasma Servs., L.P., court ruled certain witnesses had to testify in person.17 In Good, the 
Court was asked to determine whether one of the party’s experts could either testify remotely or 
read the expert’s deposition into the record at trial as being “unavailable” pursuant to Fed. R. Civ. 
P. 32(a)(4).18  The Court found that the mere existence of the pandemic, given the improvement 
of the public health situation overall, did not justify remote testimony.  Likewise, no good cause 
was shown under Rule 32(a)(4) for deeming the witness “unavailable,” allowing the reading his 
deposition into the record at trial.19 Good demonstrates that the use of video-conferencing software 
is no longer uniformly agreed upon post-pandemic.20 

Although the pandemic led to the greatly increased use of video testimony, in person 
proceedings remain strongly favored.21 The very ceremony of trial, as referenced in the advisory 

 
10 Daniel Victor, ‘I’m Not a Cat,’ Says Lawyer Having Zoom Difficulties, THE NEW YORK TIMES, Mar. 6, 2021, 
https://www.nytimes.com/2021/02/09/style/cat-lawyer-zoom.html. 
11 Id.  
12 Matt Torman, Zoom Court Is Now in Session: How the Legal World Has Pivoted to Virtual During COVID-
19, ZOOM BLOG, July 23, 2020, https://blog.zoom.us/zoom-virtual-law-firm-virtual-courtroom-during-covid-19/. 
13 CDC Museum COVID-19 Timeline, CENTERS FOR DISEASE CONTROL & PREVENTION, 
https://www.cdc.gov/museum/timeline/covid19.html. 
14 Dagen v. CFC Grp. Holdings Ltd., No.00 Civ. 5682(CBM), 2003 WL 22533425, at *1 
(S.D.N.Y. Nov. 7, 2003); R. Sadler Bailey, Advantages and Disadvantages of Virtual Court Hearings, BAILY & 
GREER PLLC BLOG, Jan. 6, 2021, https://www.baileygreer.com/advantages-and-disadvantages-of-virtual-court-
hearings/. 
15 Damian McNamara, U.S. No Longer in Full Blown Pandemic Phase, Apr. 27, 2022, 
https://www.washingtonpost.com/health/2022/04/27/pandemic-phase-over-fauci-covid/. 
16 Dagen v. CFC Grp. Holdings Ltd., No. 00 CIV. 5682 (CBM), 2003 WL 22533425, at *1 (S.D.N.Y. Nov. 7, 2003) 
(agreeing that traveling from Hong Kong five employees for in-person testimony constituted good cause for remote 
testimony). 
17 Good v. BioLife Plasma Servs., L.P., No. 1:18-CV-11260, 2022 WL 1837071, at *4 (E.D. Mich. June 3, 2022).  
18 Id. at *5. 
19 Id. 
20 J.D. v. Price, No. 2:20-CV-749, 2022 WL 3048787, at *5 (W.D. Pa. Aug. 3, 2022) (stating that there is no reason 
to treat the “mere presence of COVID-19” as good cause to justify video testimony); But see Sherrod, Teed, 
Vanderhagen & Ware v. VNA, No. 517CV10164JELKGA, 2022 WL 965025, at *1 (E.D. Mich. Mar. 30, 2022).  
21See J.D. v. Price, 2022 WL 3048787 at #4 (citing Perotti v. Quinones, 790 F.3d 712, 713(7th Cir. 2015)).  
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committee’s notes to the 1996 Amendment to Rule 43 can be compelling in and of itself.22 The 
expanded use of technology during the pandemic does not negate the plan language of Rule 43(a): 
“[a]t trial, the witnesses’ testimony must be taken in open court…”23  

Conclusion:  

Issues will always exist when dealing with unavailable witnesses testifying virtually, as 
well with technology. However, these issues are faced by a variety of industries.24 Responses to 
these issues from other industries might help courts mitigate the hardships of remote testimony 
and help serve the public in a more equitable manner.25 But, the evolution of technology may have 
altered the meaning of an unavailable witness.  

 

 
22 Id.; see also Fed. R. Civ. P. 43. 
23 Good v. BioLife Plasma Servs., L.P., at *4 (E.D. Mich. June 3, 2022). 
24 FAQs Related to Examination for Admission to the Massachusetts Bar, MASS. BOARD OF B. EXAMINERS, 
https://www.mass.gov/guides/faqs-related-to-examination-for-admission-to-the-massachusetts-bar. 
25 Remote Proctoring Do's & Don'ts, A.I. PROCTORING | INVIGILATION EXAM DAY GUIDE, 
https://examsoft.com/resources/proctoring-invigilation-exam-day-guide/. 
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Topic No. 2: The never-ending struggle to ensure notice through proper service – due 
process concerns, technical notice requirements, and the emergence of service via email.  
What should practitioners expect from the court in light of the pertinent sections of the 
Bankruptcy Code and Fed. R. Bankr. P.  See also In re Cyber Litigation, Inc., 2021 WL 
5047512 (Bankr. D. Del. Oct. 28, 2021).1   

In Cyber Litigation, Inc., the court denied a debtor’s motion to disallow a late filed claim 
because notice of the bar date was served by email as opposed to regular mail.  See In re Cyber 
Litigation, Inc., No. 20-12702 (CTG), 2021 WL 5047512, at *1-2 (Bankr. D. Del. Oct. 28, 
2021).  The creditor that filed the late claim was a known creditor that held the largest unsecured 
claim.  See id. at *2.  The creditor’s principal was a founder and former officer of the debtor.  See 
id.  The debtor admitted the notice of bar date was mailed to the wrong address but argued the 
claim should be disallowed because the debtor also provided notice of the bar date by email to an 
account actively used by the creditor’s principal.  See id. at *3.  

The court reasoned that notice of the bar date must satisfy both constitutional due process 
requirements and Bankruptcy Rule 2002(f)(3)’s requirement that notice of the bar date be served 
by mail.  See id. at *4.  Although email notice to the debtor’s principal satisfied due process 
concerns, email notice did not comply with Bankruptcy Rule 2002(f)(3)’s requirement that 
notice be sent by first class mail.  See id. at *6-7. 

The court noted that the failure to serve the notice by regular mail would not necessarily 
excuse a creditor’s failure to timely file a proof of claim.  See id. at *8.  If the creditor had 
knowledge of the bar date, defective notice would be harmless error.  See id.  Under Bankruptcy 
Rule 9005, the court could correct any defect or omission that did not affect the creditor’s 
substantive rights.  See id.  The court, however, found that the debtor failed to establish that the 
creditor’s principal read the email or otherwise had knowledge of the bar date in time to file a 
proof of claim by the bar date.  See id.  Therefore, the debtor’s failure to comply with 
Bankruptcy Rule 2002(f)(3) was not harmless error.  See id.  The court denied the debtor’s 
motion to disallow the late filed claim based on the debtor’s failure to comply with Bankruptcy 
Rule 2002(f)(3)’s requirement that notice of the bar date be served by mail.  See id. at *7-8. 

Cyber Litigation reminds us that for notice to be deemed sufficient, service must not only 
provide due process but also comply with the technical requirements of the bankruptcy rules. 

Due Process Requirements 

To satisfy due process, the interested party must be provided with notice that is 
“reasonably calculated, under all the circumstances, to apprise interested parties of the pendency 
of the action and afford them an opportunity to present their objections.”  Mullane v. Central 
Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950).  This means the notice itself must convey 
all required information and afford the party to be bound a reasonable time to respond.  See id.  
Additionally, the means by which notice is provided must be “reasonably calculated to reach the 
intended recipient when sent.”  Jones v. Flowers, 547 U.S. 220, 226-227 (2006) (due process 
required taxing authority to take additional steps to notify homeowner of foreclosure sale when 

 
1 Thank you to Alexandra Langmo, Law Clerk to the Hon. Jil Mazer-Marino, for her assistance with this memo.  
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notice returned as undeliverable); see Mullane, 339 U.S. at 315 (“The means employed must be 
such as one desirous of actually informing the [party to be bound].”) 

Bankruptcy Rules Requirements 

Although notice is typically a function of the clerk’s office, the bankruptcy rules permit 
the court to direct other persons to serve notice.  See Fed. R. Bankr. P. 2002(a).  Local rules 
typically require the movant to effectuate service.  See, e.g. Bankr. S.D.N.Y. and E.D.N.Y L.R. 
6.1; Bankr. D. Del. L.R. 2002-1. 

Generally, the bankruptcy rules require service by first class, postage prepaid mail.  See 
Fed. R. Bank. P. 9001(8), 2002(a), (b), (f), (o), and (q); but see, e.g. Fed. R. Bankr. P. 7004(b) 
(permitting service of summons and complaint by first class mail in addition to methods 
permitted by Fed. R. Civ. P. 4); Fed. R. Bankr. P. 7004(h) (requiring service by certified mail on 
an insured depository institution unless certain exceptions apply); Fed. R. Bankr. P. 2002(l) 
(court may order notice by publication if notice by mail is impracticable or if it is desirable to 
supplement the notice).  

Bankruptcy Rule 9036 permits electronic notice or service through the court’s CM/ECF 
system on a party who has appeared in the case and registered with the court's electronic filing 
system.  See In re Promise Healthcare Grp., LLC, No. 18-12491 (CTG), 2021 WL 4528461, *6 
(Bankr. D. Del. Oct. 4, 2021) (notice of bar date filed through the CM/ECF system comported 
with the requirements of due process and were effective and sufficient under applicable law).  
Service is effectuated by filing the document on the docket of the case, however, a filer who 
receives notice that the transmission failed is responsible for making effective service.  Fed. R. 
Bankr. P. 9036.  Service through CM/ECF is not effective to serve parties that have not 
registered with ECF.  See In re Phillips, 380 B.R. 493, 497-498 (Bankr. N.D. Ohio 2008) (e-filed 
motion that affects a party who has not registered with the CM/ECF system requires additional 
steps for proper service, particularly first-class mail at the last known address).  Service of a 
summons and complaint cannot be effectuated through CM/ECF.  Fed. R. Bankr. P. 9036(e). 

Bankruptcy Code section 342 permits creditors to file notices of address for service.  See 
11 U.S.C. § 342(e) (In cases filed by individual debtors under chapters 7 and 13, creditors may 
file and serve a notice of address to be used for service in that case.); 11 U.S.C. § 342(f) (In 
chapter 7 and 13 cases, an entity may file a notice of address to be used by all or specific 
bankruptcy courts.).  Notice provided to a creditor by the debtor or the court other than in 
accordance with the creditor’s notice is ineffective until such notice is brought to the attention of 
such creditor.  See 11 U.S.C. § 342(g)(1).  Section 342 does not indicate whether the creditor 
may designate an email address as the address for service.  

Notwithstanding the applicable rules regarding service, the bankruptcy court has 
authority to direct the form and manner of service and permit service by email.   See 11 U.S.C. § 
105 (“The court may issue any order, process, or judgment that is necessary or appropriate to 
carry out the provisions of this title.”); Fed. R. Bankr. P. 9007 (“When notice is to be given 
under these rules, the court shall designate, if not otherwise specified herein, the time within 
which, the entities to whom, and the form and manner in which the notice shall be given. When 
feasible, the court may order any notices under these rules to be combined.”); see also In re 
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BGIT, Inc., 476 B.R. 812 (Bankr. S.D.N.Y.2012) (permitting notice of bar date to unknown gift 
card holders by email and publication); In re Ir. Bank Resolution Corp., 559 B.R. 627, 639, 
(Bankr. D. Del. 2016) (citations omitted) (authorizing email service on foreign defendant under 
Fed. R. Civ. P. 4(f)(3); Vega v. Hastens Beds, Inc., 2021 WL 3854881, at *5 (S.D.N.Y. 2021) 
(authorizing email service on foreign defendant, stating “service by email alone comports with 
due process where a plaintiff demonstrates that the email is likely to reach the defendant.”). 

Takeaways 

 E-mail has become the preferred means of communicating important information and is
viewed by many as more effective and efficient than first class mail.  Nonetheless, email
service does not comply with the bankruptcy rules.

 Practitioners that serve via email without obtaining prior court authorization are at risk
that the court will find that service is deficient.

 Failure to serve by first class mail might not be fatal if the recipient has knowledge of the
contents of the pleading served by email.

 Proving a party received email notice may be challenging.  At a minimum, practitioners
should be prepared to show the email account is one regularly used by the party served.
However, evidence of active use of an email account may be insufficient to prove the
party received actual knowledge of the email’s contents, especially if the intended
recipient permits others to use the email account.

 Query whether Cyber Litigation court would have reached a different result if service had
been effectuated by hand delivery instead of by email.

 Query whether courts should permit service through social media.  See Kesten v.
Broadcast Music, Inc., Case No. 20-cv-8909(LJL), 2021 WL 174006 (S.D.N.Y.- March
3, 2021) (collecting cases concerning service by alternate means, including email and
social media accounts).
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The Leaky Cauldron is a famous pub and inn located in Diagon Alley, near Hogwarts 

castle. Before the pandemic, the pub was frequented by wizards, witches, and other magical 

beings thanks to its delicious fare and ever-popular butter beer. However, during the past two 

years, food and beverage sales as well as inn receipts have declined sharply due to a severe 

lack of customer traffic caused by restrictions on student movements during the pandemic.  

The sole member of Hogwarts Properties, LLC, Hannah Abbott, bought the Leaky 

Cauldron 5 years ago and financed the purchase through Gringotts Bank, which held a 

mortgage on the Leaky Cauldron’s land, building, and equipment. Gringotts Bank was the 

primary secured lender. However, in January 2020, the loan was refinanced with a high-risk 

lender, Knockturn Bank, who now holds the mortgage. Due to the steep loss of revenue, 

Hogwarts Properties has defaulted on most of the Leaky Cauldron’s monthly obligations, 

including its Knockturn Bank mortgage payments. Knockturn has been pushing very hard to 

force cure payments on the delinquent mortgage, including some questionable collection 

tactics and at least one failed attempt at non-judicial foreclosure.  

Hogwarts Properties retained Alastor Moody for representation on its refinancing 

efforts. When those efforts stalled, Moody filed a chapter 11, subchapter V, petition for 

Hogwarts Properties one day before the Bank’s second attempt at a foreclosure sale. With 

Moody’s help and legal advice, Hogwarts Properties hopes to reorganize its affairs. And 

because Moody believes there are problems with the Bank’s mortgage documents and the 

assignment, Hogwarts Properties will also try to restructure its secured obligation with 

Knockturn. Hogwarts seeks to hire Gilderoy Lockhart as special counsel to proceed with 
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several counterclaims against Knockturn Bank based on its collection practices and the 

botched foreclosure sale. 

During the hearing on first day motions, Judge Dolores Umbridge made a few 

comments from the bench about her suspicion that Leaky Cauldron patrons had been 

involved in a break-in at Knockturn Bank. The matter was not mentioned in any of the 

motions or documents filed with the court. This led the Debtor’s lawyer, Alastor Moody, to 

believe that Judge Umbridge had received ex parte communications for which some type of 

response was needed.  

During the same hearing, the Debtor’s bookkeeper, Mafalda Prewett, testified 

remotely in support of the cash collateral motion. However, during cross examination by the 

Knockturn lawyer, Mafalda often looked offscreen to the left before answering the questions 

presented. 

After Mafalda’s testimony (and much to the chagrin of Alastor Moody), the Debtor’s 

proposed special counsel, Mr. Lockhart, offered his avid support for the Debtor’s use of cash 

collateral and disclosed to the court, for the first time, that he had a prepetition fee-sharing 

agreement with Griphook Funding, which was supplying much of the capital for the Debtor’s 

postpetition business operations. However, Lockhart reiterated to the court that their 

agreement was never reduced to writing and he had not collected any monies from it. By the 

look on Hannah Abbott’s face, it was clear that the Debtor had no knowledge of this fee-

sharing agreement. It was equally clear that the Knockturn lawyers would immediately file 

an objection to Lockhart’s employment application based on a conflict of interest. 

Several times during the hearing, Lockhart seemed unsteady on his feet, disoriented, 

and unable to focus on the matters at hand. Before the hearing concluded, Lockhart had a 

forceful, awkward exchange with his associate attorney, which clearly upset her. 

1052 of 1123



Discussion Questions 

With the assistance of your table wizards, please discuss the following four questions 

as prompted by the Master of Ceremonies. 

I. Are Judge Umbridge’s comments from the bench about the Leaky Cauldron’s

involvement in the break-in at Knockturn Bank grounds for disqualification? If so, how 

should the movant proceed? 

II. What steps should the lawyers for Knockturn Bank take to address the possible

witness-coaching of Mafalda Prewett during her virtual testimony before the court? 

III. Is Lockhart’s prepetition fee-sharing agreement with Griphook Funding a

conflict of interest that disqualifies him from serving as the Debtor’s special counsel? 

IV. Whether you are the judge, co-counsel, or opposing counsel, how do you address

Lockhart’s odd behavior in the courtroom? 
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Analysis and Support Materials 

I. Are Judge Umbridge’s comments from the bench about the Leaky Cauldron’s

involvement in the break-in at Knockturn Bank grounds for disqualification? If so, how 

should the movant proceed? 

28 U.S.C. § 455(a) – Disqualification of justice, judge, or magistrate judge. 
(a) Any justice, judge, or magistrate judge of the United States shall disqualify
himself in any proceeding in which his impartiality might reasonably be
questioned.
(b) He shall also disqualify himself in the following circumstances:

(1) Where he has a personal bias or prejudice concerning a party, or
personal knowledge of disputed evidentiary facts concerning the
proceeding;

Chaney v. United States District Court for the District of Columbia, 541 U.S. 913 (mem.) 

(Scalia, J.). For a judge contemplating disqualification under § 455(a), the question is whether 

a judge’s impartiality might reasonably be questioned from the perspective of a reasonable 

person. However, that reasonable person must be aware of all the surrounding facts and 

circumstances in order to make an informed decision. 

Liljeberg v. Health Services Acquisition Corp., 486 U.S. 847 (1988). Disqualification under 

§ 455 is required where a reasonable person may believe that the judge was aware of

circumstances creating an appearance of partiality, even if the judge was in fact unaware of 

those circumstances. 

1 Judge Gunn thanks her 2021-22 term clerk Joy Kleisinger, as well as her interns Yuhang “Summer” Liu 
(Georgetown Law School class of 2024) and Danielle Sumner (American University Law School class of 2024) 
for their assistance in the preparation of parts III and 4 of these materials.  
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Liteky v. United States, 510 U.S. 540 (1994). For disqualification under § 455(b)(1), the 

alleged bias or prejudice must stem from an extrajudicial source. Under ordinary 

circumstances, information revealed to the judge in the normal course of litigation does not 

qualify as an extrajudicial source under § 455. Opinions formed by the judge during current 

or prior judicial proceedings rarely cause recusal unless they reveal such a high degree of 

favoritism or antagonism that they make fair judgment impossible. See Andrade v. Chojnacki, 

338 F.3d 448, 462 (5th Cir. 2003). 

In re Marshall, 291 B.R. 855, 860 (Bankr. C.D. Cal. 2003). Critical remarks by the judge 

that are hostile to a creditor’s claim are insufficient to require disqualification. Even though 

the judge’s comments were negative to the creditor, they did not approach the high degree of 

antagonism that would make fair judgment impossible. 

Discussion 

Two federal statutes, 28 U.S.C. § 455 and § 144, address recusal of a federal judge. 

Collectively, these statutes center recusal analysis on questions of partiality, prejudice, or 

actual bias. To that end, under 28 U.S.C. § 455(a), a judge must “disqualify himself in any 

proceeding in which his impartiality might reasonably be questioned.” Recusal is also 

required when a judge has a “personal bias or prejudice against a party in a proceeding.”2 See 

28 U.S.C. §§ 144, 455(b)(1). The “recusal inquiry” – so denoted by Justice Scalia in Cheney v. 

United States Dist. Court for Dist. of Columbia – must be made from the “’from the perspective of 

 
2 Sections 455(b) and 144 are similarly worded and present identical standards. Indeed, “paragraph 
(b)(1) entirely duplicated the grounds of recusal set forth in § 144 (“bias or prejudice”), but (1) made 
them applicable to all justices, judges, and magistrates (and not just district judges), and (2) placed the 
obligation to identify the existence of those grounds upon the judge himself, rather than requiring 
recusal only in response to a party affidavit.” Liteky v. U.S., 510 U.S. 540, 548 (1994). 
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a reasonable observer who is informed of all the surrounding facts and circumstances.’” 541 

U.S. 913, 924 (2004) (Scalia, J., sitting alone) (quoting Microsoft Corp. v. United States, 530 U.S. 

1301, 1302 (2000)). Other courts have elaborated that: “The reasonable observer is a “well-

informed, thoughtful observer rather than [ ] a hypersensitive or unduly suspicious person.” In 

re Mason, 916 F.2d 384, 386 (7th Cir. 1990). A reasonable person “appreciate[s] the 

significance of the facts in light of relevant legal standards and judicial practice and can 

discern whether any appearance of impropriety is merely an illusion.” In re Sherwin-Williams 

Co., 607 F.3d 474, 478 (7th Cir. 2010).”  

 Recently, the Eleventh Circuit Court of Appeals surmised the recusal statutes by 

simply stating that: “under § 455(a), a judge should recuse ‘when there is an appearance of 

impropriety,’ and, under § 455(b), a judge should recuse ‘when any of the specific 

circumstances set forth in that subsection exist.’” Wood v. Frederick, No. 21-12238, 2022 WL 

1742953, at *1, *3 (May 31, 2022), citing United States v. Patti, 337 F.3d 1317, 1321 (11th Cir. 

2003). The recusal inquiry under §445(a) is an objective one, intended “to promote the public's 

confidence in the impartiality and integrity of the judicial process.” Davis v. Jones, 506 F.3d 

1325, 1332 n. 12 (11th Cir.2007) (internal citations omitted). Importantly, “[s]cienter is not 

an element of a violation of § 455(a).” Liljeberg v. Health Services Acquisition Corp., 486 U.S. 

847, 859–60 (1988). That means the “. . . judge's lack of knowledge of a disqualifying 

circumstance may bear on the question of remedy, but it does not eliminate the risk that ‘his 

impartiality might reasonably be questioned’ by other persons.” Liljeberg, 486 U.S. at 859-60. 

Indeed, the Supreme Court has stated: “To read § 455(a) to provide that the judge must know 

of the disqualifying facts, requires not simply ignoring the language of the provision—which 

makes no mention of knowledge—but further requires concluding that the language in 

subsection (b)(4)—which expressly provides that the judge must know of his or her interest—
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is extraneous.” Id. “Moreover, advancement of the purpose of the provision—to promote 

public confidence in the integrity of the judicial process, see S.Rep. No. 93–419, p. 5 (1973); 

H.R.Rep. No. 93–1453, p. 5 (1974)—does not depend upon whether or not the judge actually 

knew of facts creating an appearance of impropriety, so long as the public might reasonably 

believe that he or she knew.” Id. at 860. Thus, when a judge does not actually know of facts 

creating an appearance of impropriety, but should have known of such facts, it creates the “kind 

of appearance of impropriety that § 455(a) was intended to prevent.” Id. at 867–68. 

Title 28 U.S.C. § 455(b), “offers a list of other situations requiring recusal, one of 

which is where a judge ‘has a personal bias or prejudice concerning a party, or personal 

knowledge of disputed evidentiary facts concerning the proceeding.’” 28 U.S.C. § 455(b)(1); 

Belue v. Leventhal, 640 F.3d 567, 572 (4th Cir.  2011). “Adverse legal rulings are not proof of 

prejudice or bias and, almost never, a basis for recusal under 28 U.S.C. §§ 144 or 455(b)(1).” 

D'Amario v. Bailey, 182 Fed. Appx. 102, 103 (3rd Cir. 2006). Moreover, “a judge's ordinary 

efforts at courtroom administration—even a stern and short tempered judge's ordinary efforts 

at courtroom administration—remain immune.” Liteky v. U.S., 510 U.S. 540, 556 (1994); see 

Levy v. Levitt, 3 Fed. Appx. 944, 951(10th Cir. 2001) (holding that a judge’s impatience with 

parties’ numerous briefs and “unheeding to Defendant's pleas for exoneration” did not rise to 

a level of prejudice under § 455(b)); see also United States v. Wedd, 993 F.3d 104, 115 (2d. Cir. 

2021) (holding that “[o]rdinarily, Section 455(a) will not require recusal based on “a judge's 

comments during a proceeding that are critical or disapproving of, or even hostile to, counsel, 

the parties, or their cases.” “[B]ias sufficient to justify recusal must be a personal one and not 

one arising from the judge's view of the law.” In re M. Ibrahim Khan, P.S.C., 751 F.2d 162, 164 

(6th Cir. 1984). In other words, “[t]he bias must be personal rather than judicial, and ‘the facts 

averred must be sufficiently definite and particular to convince a reasonable person that bias 
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exists; simple conclusions, opinions, or rumors are insufficient.’” United States v. Sykes, 7 F.3d 

1331, 1339 (7th Cir. 1993). Indeed, “in order to ‘establish bias or prejudice from in court 

conduct,’ a party must show ‘the judge had a disposition ‘so extreme as to display a clear 

inability to render a fair judgment.’” American Prairie Const. Co. v. Hoich, 560 F.3d 780, 790 

(8th Cir. 2009) (internal citations omitted) 

 In the Liteky decision, the Supreme Court addressed the extrajudicial source doctrine 

that is frequently discussed in the context of recusal decisions. Ultimately, the Court 

concluded it better to “speak of the existence of a significant (and often determinative) 

‘extrajudicial source’ factor, than of an ‘extrajudicial source’ doctrine, in recusal jurisprudence.” 

Liteky, 510 U.S. at 555. In the context of that conclusion, the Court emphasized the rarity of 

circumstances where judicial rulings constitute a valid basis for a bias or partiality motion — 

remarking that they present grounds for appeal, perhaps, but not grounds for recusal, 

typically. In that regard, the Court elaborated further: 

opinions formed by the judge on the basis of facts introduced or events 
occurring in the course of the current proceedings, or of prior proceedings, do 
not constitute a basis for a bias or partiality motion unless they display a deep-
seated favoritism or antagonism that would make fair judgment impossible. 
Thus, judicial remarks during the course of a trial that are critical or 
disapproving of, or even hostile to, counsel, the parties, or their cases, 
ordinarily do not support a bias or partiality challenge. They may do so if they 
reveal an opinion that derives from an extrajudicial source; and they will do so 
if they reveal such a high degree of favoritism or antagonism as to make fair 
judgment impossible. An example of the latter (and perhaps of the former as 
well) is the statement that was alleged to have been made by the District Judge 
in Berger v. United States, 255 U.S. 22, 41 S.Ct. 230, 65 L.Ed. 481 (1921), a World 
War I espionage case against German–American defendants: “One must have 
a very judicial mind, indeed, not [to be] prejudiced against the German 
Americans” because their “hearts are reeking with disloyalty.” Id., at 28 
(internal quotation marks omitted). Not establishing bias or partiality, however, 
are expressions of impatience, dissatisfaction, annoyance, and even anger, that 
are within the bounds of what imperfect men and women, even after having 
been confirmed as federal judges, sometimes display. A judge's ordinary efforts 
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at courtroom administration—even a stern and short-tempered judge's ordinary 
efforts at courtroom administration—remain immune. 
 

Id. “Of course, while an extrajudicial source weighs in favor of recusal, it alone may not be 

sufficient to find bias or the appearance of partiality. United States v. Brocato, 4 F.4th 296, 304 

(5th Cir. 2021). Ultimately, “recusal inquiries are ‘highly personal in nature and require each 

judge in such a situation to set aside emotion and thoughtfully examine his ability to 

impartially ‘administer justice without respect to persons.’” U.S. v. Holland, 519 F.3d 909, 915 

(9th Cir. 2008), citing 28 U.S.C. § 453. 

Finally, a few loose ends regarding recusal. First, “[t]he majority view approves partial 

recusals as an important case-management device.” Decker v. GE Healthcare Inc., 770 F.3d 378, 

389 (6th Cir. 2014) (citing Ellis v. United States, 313 F.3d 636, 642 (1st Cir. 2002). And, 

regarding appeal, a district judge's refusal to recuse under 28 U.S.C. §§ 144, 455 is reviewed 

for abuse of discretion. Christo v. Padgett, 223 F.3d 1324, 1333 (11th Cir. 2000). Thus, the 

appellate court “will affirm a district judge's refusal to recuse himself unless [they] conclude 

that the impropriety is clear and one which would be recognized by all 

objective, reasonable persons.” United States v. Bailey, 175 F.3d 966, 968 (11th Cir. 1999). 

II. What steps should the lawyers for Knockturn Bank take to address the possible 

witness-coaching of Mafalda Prewett during her virtual testimony before the court? 

Federal Rule of Evidence 611(a) – “The court should exercise reasonable control over 
the mode and order of examining witnesses and presenting evidence so as to: (1) make 
those procedures effective for determining the truth; (2) avoid wasting time; and (3) 
protect witness from harassment or undue embarrassment.” 
 
Trial 

Hernandez v. City of Vancouver, 657 F. App'x 685, 687 (9th Cir. 2016). Witness coaching or 

“making faces” is not contempt if it was “not bad faith,” but is a “sanctionable event for 
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wasting the court's time.” Witness coaching can be referenced as alleged nods, headshakes, 

and mouthing words during testimony. “Before awarding sanctions under its inherent 

powers, ... the court must make an explicit finding that counsel's conduct ‘constituted or was 

tantamount to bad faith.’ ” (quoting Roadway Exp., Inc. v. Piper, 447 U.S. 752, 767, 100 S.Ct. 

2455, 65 L.Ed.2d 488 (1980)). 

Stephen E. Arthur & Robert S. Hunter, Coaching a witness, Federal Trial Handbook: Civil § 

9:42 (2021-2022 ed.). “It is improper for any person in the courtroom to coach, or use signs, 

nods, hand-gestures, or other indications, for the purpose of assisting a witness or suggesting 

a specific answer while the witness is testifying at trial. The court is in the best position to see 

and quickly halt any attempt to coach or improperly assist a testifying witness. However, an 

adverse party who observes the coaching of a witness should object and report it to the court 

promptly, and make sure the improper conduct is described on the record.” 

Depositions 

“Taken together, Rules 26(f), 30, 37(a) [of the Federal Rules of Civil Procedure], along 

with Rule 16, which gives the Court control over pretrial case management and discovery, 

vest the Court with broad authority and discretion to control discovery, including the conduct 

of depositions.” Collins v. Int'l Dairy Queen, Inc., No. CIV.A. 94-95-4MACWDO, 1998 WL 

293314, at *1 (M.D. Ga. June 4, 1998). The rules are designed to ensure that the testimony 

taken …. is completely that of the deponent, rather than a version of the testimony which has 

been edited or glossed by the deponent's lawyer. See Collins v. Int'l Dairy Queen, Inc., No. 

CIV.A. 94-95-4MACWDO, 1998 WL 293314, at *1, citing Hall v. Clifton Precision, 150 F.R.D. 

525 (E.D.Penn.1993).  

1060 of 1123



“If a further explanation is called for, such explanation should be succinct, and not 

designed to coach or suggest an answer to the witness or otherwise to interfere with 

questioning of the witness by opposing counsel.” (Id.) 

 

III. Is Lockhart’s prepetition fee-sharing agreement with Griphook Funding a 

conflict of interest that disqualifies him from serving as the Debtor’s special counsel? 

11 U.S.C. § 327(e) – The trustee, with the court’s approval, may employ, for a 
specified special purpose, other than to represent the trustee in conducting the 
case, an attorney that has represented the debtor, if in the best interest of the 
estate, and if such attorney does not represent or hold any interest adverse to 
the debtor or to the estate with respect to the matter on which such attorney is 
to be employed. 
 
11 U.S.C. § 329(a) – Any attorney representing a debtor in a case under this 
title, or in connection with such a case, whether or not such attorney applies 
for compensation under this title, shall file with the court a statement of the 
compensation paid or agreed to be paid, if such payment or agreement was 
made after one year before the date of the filing of the petition, for services 
rendered or to be rendered in contemplation of or in connection with the case 
by such attorney, and the source of such compensation. 
 
11 U.S.C. § 504(a) – Except as provided in subsection (b) of this section, a 
person receiving compensation or reimbursement under section 503(b)(2) or 
503(b)(4) of this title may not share or agree to share— 
 

(1) any such compensation or reimbursement with another 
 person; or 

(2) any compensation or reimbursement received by another 
person under such sections. 

 
Fed. R. Bankr. P. 2016(b) – Every attorney for a debtor, whether or not the 
attorney applies for compensation, shall file and transmit to the United States 
trustee within 14 days after the order for relief, or at another time as the court 
may direct, the statement required by §329 of the Code including whether the 
attorney has shared or agreed to share the compensation with any other entity. 
The statement shall include the particulars of any such sharing or agreement to 
share by the attorney, but the details of any agreement for the sharing of the 
compensation with a member or regular associate of the attorney's law firm 
shall not be required. A supplemental statement shall be filed and transmitted 
to the United States trustee within 14 days after any payment or agreement not 
previously disclosed. 
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Model Rules of Pro. Conduct r. 1.8(a) – A lawyer shall not enter into a business 
transaction with a client or knowingly acquire an ownership, possessory, 
security or other pecuniary interest adverse to a client.  
 
This fact pattern implicates ethical issues of nondisclosure and conflict of interest, 

which are governed by § 327(e), § 329(a), § 504, Rule 2016(b), and Rule 1.8(a) of the ABA’s 

Model Rules of Professional Conduct. Lockhart should be disqualified as special counsel for 

the Debtor because of his prepetition fee-sharing agreement with Griphook Funding. Section 

504 of the Bankruptcy Code prohibits debtors’ attorneys who receive compensation in 

bankruptcy cases from sharing or agreeing to share such compensation unless it is shared with 

other members of the same association, corporation, or partnership. See 11 U.S.C. § 504. Even 

if the sharing of compensation is allowed under § 504, attorneys representing debtors in 

bankruptcy cases have an affirmative duty to disclose all fee-sharing agreements. See 11 

U.S.C. § 329(a); Fed. R. Bankr. P. 2016(b). Failure to comply so can be grounds for 

disqualification under § 327(e), which requires that attorneys in bankruptcy cases must not 

have a potential or actual conflict of interest with the debtor or the estate. See 11 U.S.C. § 

327(e). Similarly, Rule 1.8(a) of the ABA’s Model Rules of Professional Conduct provides 

that attorneys shall not obtain a pecuniary interest adverse to the client without first obtaining 

the client’s written informed consent. Model Rules of Pro. Conduct r. 1.8(a) (Am. Bar Ass’n, 

2020). The Court has discretion to disqualify an attorney who has a potential conflict of 

interest, but the existence of an actual conflict is per se disqualifying, which is likely to be 

found when the attorney is in a position that allows it to favor one interest over an 

impermissible conflicting interest. See In re NNN 400 Capitol Center 16 LLC, 632 B.R. 243, 260 

(D. Del. 2021).  
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In In re NNN 400 Capital Ctr. 16, special counsel was disqualified from further 

representation because it failed to disclose its prepetition fee-sharing agreement with a loan 

broker, Seth Denison, in its employment application. See id. at 259-66. The court held that 

this agreement violated § 327(e) and Rule 1.8(a) of the ABA's Model Rules of Professional 

Conduct, without the debtor’s written consent, because it created a conflict of interest that 

special counsel may have favored the deal that Denison found over other brokers even if new 

deals offered better terms. See id. at 259-60, 265-66. Moreover, the nondisclosure of prepetition 

fee-sharing agreement in the special counsel’s employment application violated §329(a) and 

Rule 2016(b), regardless of whether the agreement was written, formal, or performed. See id. 

at 262-63. 

Similar to the situation in In re NNN, Lockhart’s prepetition fee-sharing agreement 

with Griphook Funding creates a conflict of interest in violation of § 327(e) because 

competing economic interests from Griphook Funding would prevent Lockhart from being 

fully faithful to the interests of the Debtor and the estate. Although the prepetition agreement 

was never reduced to writing and Lockhart did not collect money from it, Lockhart was still 

obligated to disclose the agreement and obtain the Debtor’s informed consent because, as 

demonstrated in In re NNN, § 329(a) does not include limitations requiring only written and 

performed agreements to be disclosed. 632 B.R. 243, 262 (D. Del. 2021). The failure to 

disclose the prepetition fee-sharing agreement in Lockhart’s employment application, 

Lockhart’s prepetition fee-sharing agreement with Griphook Funding is a conflict of interest 

that should disqualify him from serving as the Debtor’s special counsel. 

IV. Whether you are the judge, co-counsel, or opposing counsel, how do you 

address Lockhart’s odd behavior in the courtroom? 

1063 of 1123



Model Rules of Pro. Conduct r. 1.1 – A lawyer shall provide competent 
representation to a client. Competent representation requires the legal 
knowledge, skill, thoroughness and preparation reasonably necessary for the 
representation. 
 
Model Rules of Pro. Conduct r. 8.3 – A lawyer who knows that another lawyer 
has committed a violation of the Rules of Professional Conduct that raises a 
substantial question as to that lawyer's honesty, trustworthiness or fitness as a 
lawyer in other respects, shall inform the appropriate professional authority.  
 
Model Rules of Pro. Conduct r. 8.4 – It is professional misconduct for a lawyer 
to: 
 

(a) violate or attempt to violate the Rules of Professional 
Conduct, knowingly assist or induce another to do so, or do so 
through the acts of another; 
 
(b) commit a criminal act that reflects adversely on the lawyer's 
honesty, trustworthiness or fitness as a lawyer in other respects; 
 
(c) engage in conduct involving dishonesty, fraud, deceit or 
misrepresentation; 
 
(d) engage in conduct that is prejudicial to the administration of 
justice; 
 
(e) state or imply an ability to influence improperly a government 
agency or official or to achieve results by means that violate the 
Rules of Professional Conduct or other law; 
 
(f) knowingly assist a judge or judicial officer in conduct that is a 
violation of applicable rules of judicial conduct or other law; or 
 
(g) engage in conduct that the lawyer knows or reasonably 
should know is harassment or discrimination on the basis of race, 
sex, religion, national origin, ethnicity, disability, age, sexual 
orientation, gender identity, marital status or socioeconomic 
status in conduct related to the practice of law. This paragraph 
does not limit the ability of a lawyer to accept, decline or 
withdraw from a representation in accordance with Rule 1.16. 
This paragraph does not preclude legitimate advice or advocacy 
consistent with these Rules. 

 
Model Rules of Pro. Conduct r. 8.5(a) – A lawyer admitted to practice in this 
jurisdiction is subject to the disciplinary authority of this jurisdiction, regardless 
of where the lawyer's conduct occurs. A lawyer not admitted in this jurisdiction 
is also subject to the disciplinary authority of this jurisdiction if the lawyer 
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provides or offers to provide any legal services in this jurisdiction. A lawyer 
may be subject to the disciplinary authority of both this jurisdiction and another 
jurisdiction for the same conduct. 
 
This fact pattern addresses Rules 1.1, 8.3, 8.4, and 8.5 of the ABA’s Model Rules of 

Professional Conduct, which concern attorney competence, reporting professional 

misconduct, attorney misconduct, and disciplinary authority, respectively. Counsel 

Lockhart’s behavior during the hearing – specifically his unsteadiness on his feet, his 

disorientation, and his inability to focus – raises concerns that Lockhart was either under the 

influence of drugs or alcohol or otherwise physically unfit to represent his client during the 

hearing. Without further information, an objective evaluation of his behavior suggests an 

inappropriate use of drugs or alcohol, or potentially a disabling medical condition. While not 

specifically set forth in the Model Rules or the Bankruptcy Code, parties and the courts have 

a professional and personal responsibility to those who appear in their court to address issues 

of fitness and competency in an appropriate manner. Many local and state bars offer programs 

with options for referrals, but potential ethical duties beyond simply referring an individual to 

such services may also exist. The ABA provides a comprehensive directory of the lawyer 

assistance programs offered by state bar associations.3 

If Lockhart’s behavior blatantly showcases his inability to reasonably represent the 

Debtor during the hearing, Judge Umbridge may determine that Lockhart is violating the 

ABA’s Model Rules of Professional Conduct by failing to “provide competent representation 

to a client.” Model Rules of Pro. Conduct r. 1.1 (Am. Bar Ass’n, 2020). Under 11 U.S.C. § 

105(a), a bankruptcy court is authorized to, sua sponte, “tak[e] any action or mak[e] any 

determination necessary or appropriate to enforce or implement court orders or rules, or to 

 
3 https://www.americanbar.org/groups/lawyer_assistance/resources/lap_programs_by_state/  
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prevent an abuse of process.” See In Re Schemelia, 607 B.R. 455, 462 (Bankr. D.N.J. 2019) 

(citing In re Antonelli, 2012 WL 280722, at *13 (Bankr. D.N.J. 2012)). Consequently, Judge 

Umbridge could order the involuntary removal of Lockhart from his capacity as Counsel for 

the Debtor if his conduct was severe enough. Several jurisdictions interpret courts to have 

such power when attorneys “exhibit objective evidence of physical incapacity.” See Roswall v. 

Mun. Court, 89 Cal. App. 3d 467, 473 (Cal. Ct. App. 1979); People v. Coones, 550 N.W.2d 600 

(Mich. Ct. App. 1996) (holding that a court may remove appointed counsel for physical 

incapacity after careful inquiry). Judge Umbridge could instead decide to report Lockhart to 

the local Bar Association’s Disciplinary Board so that it may commence an investigation, 

although she may deem alternative measures to be more appropriate and does not have an 

obligation to report to a disciplinary body. See Leslie W. Abramson, The Judge’s Ethical Duty 

to Report Misconduct by Other Judges and Lawyers and its Effect on Judicial Independence, 25 Hofstra 

L.R. 751, 773 (1997). Additionally, she could sanction Lockhart if she determines that he 

“violated a duty owed to a client, to the public, to the legal system, or to the profession,” 

“acted intentionally, knowingly, or negligently,” and caused “actual or potential injury.” See 

Model Rules for Law. Disciplinary Enf’t. r. 10.3 (Am. Bar Ass’n 2020). Judge Umbridge 

could subsequently tailor the type and severity of the sanction based on the grievousness of 

Lockhart’s misconduct. See id. at r. 10.1.  

If, after speaking with Lockhart, Lockhart’s Co-Counsel knows that Lockhart is 

committing professional misconduct by representing the Debtor despite being physically 

unfit, the Co-Counsel has an obligation under the ABA Model Rules of Professional Conduct 

to report Lockhart to the appropriate professional authority. See Model Rules of Pro. Conduct 

r. 8.3 (Am. Bar Ass’n 2020). The Co-Counsel could file the report with either Disciplinary 

Board of the jurisdiction in which Lockhart committed the alleged misconduct, with the 
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Disciplinary Board of the jurisdiction to which Lockhart belongs as a member, or with both. 

See Model Rules of Pro. Conduct r. 8.5 (Am. Bar Ass’n, 2020). According to D.C. Rules of 

Professional Conduct, jurisdictions generally leave determination of the “appropriate 

professional authority” to the discretion of the reporting attorney. See, e.g., D.C. Rules of Pro. 

Conduct r. 8.3 (D.C. Bar 2007). The Co-Counsel may also report Lockhart’s behavior to 

Judge Umbridge, who would then determine whether Lockhart’s behavior amounted to 

professional conduct and what actions would be appropriate. When deciding to report 

Lockhart, the Co-Counsel must consider whether doing so would violate Rule of Professional 

Conduct 1.6, which prohibits lawyers from knowingly revealing their client’s secrets or 

confidences; if reporting misconduct would violate rule 1.6, the Co-Counsel would not be 

required to do so. See Model Rules of Pro. Conduct r. 8.3 (Am. Bar Ass’n, 2020). However, 

some jurisdictions recommend that attorneys in those situations encourage their clients to 

consent to disclosure of the confidential information and allow a report to be filed if doing so 

would not substantially prejudice the client’s interests. See, e.g., D.C. Rules of Pro. Conduct 

r. 8.3 cmt. (D.C. Bar 2015). 

Similarly, the Opposing Counsel also has an obligation to file a report with the 

appropriate professional authority if they know that Lockhart’s behavior violates the Rules of 

Professional Conduct. See Model Rules of Pro. Conduct r. 8.3. However, under these facts, it 

is more likely that Lockhart’s Co-Counsel knows the cause of Lockhart’s condition, and 

whether it is grounds for professional misconduct, as she likely directly discussed the topic 

with Lockhart. Opposing Counsel may suspect, but is less likely to know for sure, why 

Lockhart is behaving oddly, and therefore would not have a duty to report Lockhart. Notably, 

some jurisdictions limit an attorney’s ability to report opposing counsel for misconduct; 

California has an “Extortion Prohibition Rule” which that “[a] lawyer shall not threaten to 
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present criminal, administrative, or disciplinary charges to obtain an advantage in a civil 

dispute.” Cal. Rules of Pro. Conduct r. 3.10 (Cal. Bar 2018). This rule is intended to prevent 

attorneys from using opposing counsel’s bad behavior as blackmail during litigation 

proceedings. See id. However, generally, jurisdictions permit attorneys to report potential 

conduct as long as they have a “good faith belief or suspicion that misconduct has been 

committed.” See, e.g., New York State Bar Ass’n Comm. on Pro Ethics, Op. No. 635 (1992).  
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Text

 [*1] 

This Article will explore the reach of the implied authority of a bankruptcy judge. For purpose of this discussion, a bankruptcy 
judge includes a judge of the District Court of Guam,  1 the District Court of the Northern Mariana Islands  2 or the District 
Court of the United States Virgin Islands,  3 and an Article III judge, such as a United States District Court judge or Court of 
Appeals judge, who is acting as a trial judge solely under federal bankruptcy law. The focus here is on a bankruptcy judge's 
implied adjudicative power - the scope and forms of relief the judge may order in a proceeding in which the bankruptcy court 
has jurisdiction.  4

Implied authority is distinguished from "statutory" authority found in the United States Constitution, Title 28 of the United 
States Code, the Bankruptcy Code,  5 the Federal Rules of Bankruptcy Procedure and the Federal Rules of Evidence,  6 and 
state laws. Implied authority arises from inherent powers, federal common law, implied rights of action and equitable power. 
This Article will show that a bankruptcy judge has scant prerogative to invoke inherent powers, formulate federal common law 
or imply private rights of action under the Bankruptcy Code, and no general equitable power. It will also show that a 
bankruptcy judge should not deny a party that asserts a  [*2]  legal cause of action the right to a trial by jury simply because the 
party filed a proof of claim, counterclaim, bankruptcy petition or the action itself in bankruptcy court. In addition, this Article 
will demonstrate that a bankruptcy judge should not invoke equitable principles when construing the Bankruptcy Code or 

1  See 48 U.S.C. 1424(b) (2000). 

2  See 48 U.S.C. 1822 (2000). 

3  See 48 U.S.C. 1612(a) (2000). 

4  It is assumed that the bankruptcy judge has jurisdiction - the authority to entertain the proceeding between the parties before the judge. See 
Am. Hardwoods, Inc. v. Deutsche Credit Corp. (In re Am. Hardwoods, Inc.), 885 F.2d 621, 624 (9th Cir. 1989).  

5  The Bankruptcy Code is Title 11 of the United States Code. 

6  See Fed R. Evid. 1101(b). 
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Rules. In other words, a bankruptcy judge's powers stem virtually exclusively from statutes. A bankruptcy judge therefore acts 
as a statutory court of bankruptcy, not as a court of equity.

I. INHERENT POWERS

 To the extent that the inherent powers of a federal court arise from Article III of the Constitution, a bankruptcy judge, as an 
Article I judge, has no such powers.  7

Inherent powers are "powers which cannot be dispensed with in a Court, because they are necessary to the exercise of all 
others."  8 Inherent powers are grounded first and foremost upon necessity;  9 a federal court may invoke its inherent powers 
only when necessary to protect its ability to function.  10 Inherent powers must be exercised with restraint and discretion.  11 
And, a  [*3]  federal court may not take action under the guise of its inherent powers if the action would either contravene a 
statute or rule or unnecessarily enlarge the court's authority.  12

7  See In re Grabill Corp., 967 F.2d 1152, 1156 (7th Cir. 1992) (bankruptcy courts "derive their authority solely from Congress, while district 
courts are accorded their inherent powers in Article III"); In re Hessinger & Assocs., 192 B.R. 211, 215 (N.D. Cal. 1996) ("Because the 
bankruptcy courts are creatures of Article I, they have no 'inherent' powers and their jurisdiction is limited to that expressly granted by 
Congress."); Thomas E. Plank, The Erie Doctrine and Bankruptcy, 79 Notre Dame L. Rev. 633, 668 (2004) (bankruptcy courts only have 
those equitable powers that Congress can grant them pursuant to the Bankruptcy Clause of the United States Constitution); see also Natural 
Gas Pipeline Co. of Am. v. Energy Gathering, Inc., 2 F.3d 1397, 1406 (5th Cir. 1993) ("The Constitution itself confers this authority [certain 
implied powers] upon all Article III courts as an incident to 'The judicial Power.'") (citations omitted). 

8  See United States v. Hudson, 11 U.S. (7 Cranch) 32, 34 (1812); see also Young v. United States, ex rel. Vuitton et Fils S.A., 481 U.S. 787, 
819-20 (1987) ("The holding of Hudson was against the existence of broad inherent powers in the federal courts. Its discussion recognized as
inherent only those powers 'necessary to the exercise of all others,' that is, necessary to permit the courts to function … .") (Scalia, J.
concurring opinion); Roadway Express, Inc. v. Piper, 447 U.S. 752, 764 (1980) ("The inherent powers of federal courts are those which 'are
necessary to the exercise of all others.'"); Chambers v. NASCO, Inc., 501 U.S. 32, 43 (1991) ("It has long been understood that 'certain
implied powers must necessarily result to our Courts of justice from the nature of their institution,' powers 'which cannot be dispensed with in
a Court, because they are necessary to the exercise of all others.'") (quoting United States v. Hudson and citing Roadway Express, Inc. v.
Piper).

9  See In re Novak, 932 F.2d 1397, 1406 (11th Cir. 1991); see also Natural Gas Pipeline, 2 F.3d at 1407, 1412 ("The inherent power springs 
from the well of necessity" and "The ultimate touchstone of inherent powers is necessity."). 

10   In re Novak, 932 F.2d at 1406. Similarly, to the extent that inherent powers are rooted in the English chancellor's equity powers, no such 
powers vest in a bankruptcy judge because the bankruptcy court is not a court of equity. See ITT Cmty. Dev. Corp., v. Barton, 569 F.2d 1351, 
1359 (5th Cir. 1978) (stating that the inherent powers doctrine is rooted in the notion that a federal court sitting in equity possesses all of the 
equity tools of a Chancery Court, subject to congressional limitation, to process litigation to a just and equitable conclusion); In re San Juan 
Dupont Plaza Hotel Fire Litig., 859 F.2d 1007, 1012 n.2 (1st Cir. 1988) (observing that district courts generally "have inherent powers, 
rooted in the chancellor's equity powers, 'to process litigation to a just and equitable conclusion'"). 

11   Chambers, 501 U.S. at 44 ("Because of their very potency, inherent powers must be exercised with restraint and discretion."); Roadway 
Express, 447 U.S. at 764 ("Because inherent powers are shielded from direct democratic controls, they must be exercised with restraint and 
discretion."); Universal Bank v. Marvel (In re Marvel), 265 B.R. 605, 609 (N.D. Cal. 2001); see also Harris v. First City Bancorp. of Tex. Inc. 
(In re First City Bancorp. of Tex. Inc.), 282 F.3d 864, 867 (5th Cir. 2002) (declaring a court should exercise restraint when considering using 
its inherent power to impose sanctions). 

12  See In re Novak, 932 F.2d at 1406 n.17; cf. In re Rimsat, Ltd., 212 F.3d 1039, 1048 (7th Cir. 2000) ("A sanctioning court should 
ordinarily rely on available authority conferred by statutes and procedural rules, rather than its inherent power, if the available sources of 
authority would be adequate to serve the court's purposes."); Natural Gas Pipeline, 2 F.3d at 1407 (noting that a court may not do that which 
the Federal Rules of Civil Procedure forbid); G. Heileman Brewing Co. v. Joseph Oat Corp., 871 F.2d 648, 652 (7th Cir. 1989) (stating that 
the district court may not exercise its inherent authority in a manner inconsistent with rule or statute); see also Carlisle v. United States, 517 
U.S. 416, 426 (1996) (declaring that inherent power "does not include the power to develop rules that circumvent or conflict with the Federal 
Rules of Criminal Procedure."). 

79 Am. Bankr. L.J. 1, *2
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Several courts have found that 105(a) of the Bankruptcy Code confers various inherent powers upon a bankruptcy judge.  13 
But these inherent powers are not truly inherent if 105(a) confers these powers. Furthermore, to the extent that 105(a) furnishes 
authority for a bankruptcy judge to issue process, an order or a judgment, there is no need to rely on non-statutory inherent 
powers. Section 105(a) allows process, orders and judgments either appropriate or necessary to execute one or more provisions 
of the Code.  14 Inasmuch as an inherent power may be implied only if the power is necessary to the exercise of all other 
powers, the requisite necessity cannot be shown where the process, order or judgment carries out any provision of the Code. In 
this circumstance 105(a) provides adequate authority. Similarly, if the inherent power would neither be "necessary" nor 
"appropriate" to execute a  [*4]  provision of the Code, the power should not be implied because it would contravene 105(a).

Notwithstanding the foregoing, reported decisions have repeatedly noted that bankruptcy courts have inherent powers in a 
variety of situations. According to these cases a bankruptcy judge has inherent power to sanction parties,  15 enforce a 
settlement,  16 issue an injunction,  17 direct disbursement of registry funds,  18 set aside illegal assignments,  19 reconsider an 
interlocutory order,  20 review the actions of a state court and enjoin further proceedings,  21 punish an abuse of process,  22 

13   In re Collins, 250 B.R. 645, 657 (N.D. Ill. 2000); see Caldwell v. Unified Capital Corp. (In re Rainbow Magazine, Inc.), 77 F.3d 278, 284 
(9th Cir. 1996) (observing that inherent power to sanction vexatious conduct is recognized in 105(a); Jones v. Bank of Santa Fe (In re 
Courtesy Inns, Ltd.), 40 F.3d 1084, 1089 (10th Cir. 1984) (stating that 105 is intended to imbue the bankruptcy courts with the inherent 
power recognized by the Supreme Court in Chambers v. NASCO, Inc.); In re Marvel, 265 B.R. at 609 (noting that a bankruptcy court's 
inherent power to sanction vexatious conduct is recognized in 105(a)); Musslewhite v. O'Quinn (In re Musslewhite), 270 B.R. 72, 78 (S.D. 
Tex. 2000) (concluding that a bankruptcy court has inherent power under 105 to hold parties in civil contempt for violation of the court's 
orders); Johnson v. McDow (In re Johnson), 236 B.R. 510, 521 (D.D.C. 1999) (finding that 105 specifically codifies what are traditionally 
called "inherent powers" to give bankruptcy courts the necessary ability to manage their dockets); Utah State Credit Union v. Skinner (In re 
Skinner), 90 B.R. 470, 475 (D. Utah 1988) (stating that 105(a) and Fed. R. Bankr. P. 9020 recognize the inherent powers of a bankruptcy 
judge); In re Venegas, 257 B.R. 41, 47 (Bankr. D. Idaho 2001) (remarking that a bankruptcy court has inherent authority under 105(a) to 
enforce the statutory discharge injunction); BNY Fin. Corp. v. Masterwear Corp. (In re Masterwear Corp.), 229 B.R. 301, 310 (Bankr. 
S.D.N.Y. 1999) (concluding that a bankruptcy court has inherent power under 105 to hold parties in civil contempt for violation of the court's
orders). 

14  See 11 U.S.C. 105(a) (2000). 

15   In re Rimsat, 212 F.3d at 1049;  Pearson v. First NH Mortgage Corp., 200 F.3d 30, 42 (1st Cir. 1999);  McGahren v. First Citizens Bank 
& Trust Co. (In re Weiss), 111 F.3d 1159, 1172 (4th Cir. 1997);  Mapother & Mapother v. Cooper (In re Downs), 103 F.3d 472, 477 (6th 
Cir. 1996);  FE & B v. Charter Techs., Inc., 57 F.3d 1215, 1218, 1228 (3d Cir. 1995);  Glatter v. Mroz (In re Mroz), 65 F.3d 1567, 1576 
(11th Cir. 1995);  In re Courtesy Inns, 40 F.3d at 1090 (10th Cir. 1994);  Citizens Bank & Trust Co. v. Case (In re Case), 937 F.2d 1014, 
1023 (5th Cir. 1991);  Franchise Tax Bd. v. Lapin (In re Lapin), 226 B.R. 637, 642 (B.A.P. 9th Cir. 1998).  

16   City Equities Anaheim, Ltd. v. Lincoln Plaza Dev. Co. (In re City Equities Anaheim, Ltd.), 22 F.3d 954, 958 (9th Cir. 1994).  

17   S.I. Acquisition, Inc. v. Eastway Delivery Serv., Inc. (In re S.I. Acquisition, Inc.), 817 F.2d 1142, 1146 n.3 (5th Cir. 1987);  A.H. Robins 
Co. v. Piccinin, 788 F.2d 994, 1003 (4th Cir. 1986);  Kittay v. Landegger (In re Hagerstown Fiber Ltd. P'ship), 277 B.R. 181, 198 (Bankr. 
S.D.N.Y. 2002).

18   United States v. Trans World Airlines, Inc. (In re Trans World Airlines, Inc.), 18 F.3d 208, 214 (3d Cir. 1994).  

19   Dalton Dev. Project v. Unsecured Creditors Comm. (In re Unioil), 948 F.2d 678, 682 (10th Cir. 1991).  

20  See Roumeliotis v. Popa (In re Popa), 214 B.R. 416, 420 (B.A.P. 1st Cir. 1997);  Johnson v. Chetto (In re Chetto), 282 B.R. 215, 216 
(Bankr. N.D. Ill. 2002). The inherent power to reconsider a final order or judgment has been merged into Fed. R. Civ. P. 60(b) ( Fed. R. 
Bankr. P. 9024). See Gekas v. Pipin (In re Met-L-Wood Corp.), 861 F.2d 1012, 1018 (7th Cir. 1988);  Missoula Fed. Credit Union v. 
Reinertson (In re Reinertson), 241 B.R. 451, 456 (B.A.P. 9th Cir. 1999) (citing Mulvania v. United States (In re Mulvania), 214 B.R. 1, 8-9 
(B.A.P. 9th Cir. 1997)).  

21   Watson v. Shandell (In re Watson), 192 B.R. 739, 746 (B.A.P. 9th Cir. 1996);  Fernandez-Lopez v. Fernandez-Lopez (In re Fernandez-
Lopez), 37 B.R. 664, 669 (B.A.P. 9th Cir. 1984).  

79 Am. Bankr. L.J. 1, *3
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dismiss a case,  23 correct mistakes and errors,  24 hold a party in contempt,  25 suspend or disbar attorneys,  26 control the 
court's  [*5]  dockets, preserve the court's integrity and insure that the court accomplishes its legislative purpose,  27 and deny 
compensation to attorneys employed during a bankruptcy case.  28 But in each of these instances either a statutory provision or 
a rule affords adequate grounds for the bankruptcy judge's ruling. For example, Bankruptcy Code 105(a) sanctions each of 
these actions.  29   [*6]  Moreover, Bankruptcy Code 326- 330  30 authorize the bankruptcy court to deny compensation to 

22   McCrary v. Barrack (In re Barrack), 217 B.R. 598, 608 (B.A.P. 9th Cir. 1998); see also Monroe Bank & Trust v. Nowatzke (In re 
Nowatzke), 318 B.R. 400, 403-05 (Bankr. E.D. Mich. 2004) (finding that court had inherent power to grant attorney fees to debtor that 
ultimately prevailed in a nondischargeability action where creditor's attorney demonstrated bad faith in pressuring and misleading creditor's 
employee to give false testimony resulting in an abuse of court processes); In re Pakuris, 262 B.R. 330, 334 (Bankr. S.D. Pa. 2001) ("All 
courts possess inherent power to protect their jurisdiction and process from abuse.") (citation omitted). 

23  See Marino v. Classic Auto Refinishing, Inc. (In re Marino), 213 B.R. 846, 851 (B.A.P. 9th Cir. 1997);  Tenorio v. Osinga (In re Osinga), 
91 B.R. 893, 894 (B.A.P. 9th Cir. 1988).  

24   Canino v. Bleau (In re Canino), 185 B.R. 584, 592 (B.A.P. 9th Cir. 1995); see also Francis v. Riso (In re Riso), 57 B.R. 789, 793 (D.N.H. 
1986) (stating a bankruptcy court has inherent equitable power to correct its own mistake to prevent an injustice); In re Scott, No. 01-54859-
MM, 2002 WL 1459889, at 2 (Bankr. N.D. Cal. Apr. 23, 2002) ("A bankruptcy court has the inherent equitable power to sua sponte vacate an 
order to correct a mistake"); Ford v. Ford (In re Ford), 159 B.R. 590, 593 (Bankr. D. Or. 1993) (reading another case "as a reaffirmation of a 
court's inherent power to correct its own clerical errors"). 

25   Franchise Tax Bd. v. Lapin (In re Lapin), 226 B.R. 637, 642 (B.A.P. 9th Cir. 1998);  In re Conrad, 279 B.R. 320, 324 (Bankr. M.D. Fla. 
2002);  In re Walker, 257 B.R. 493, 496 (Bankr. N.D. Ohio 2001) (noting that a bankruptcy court's contempt powers flow from inherent 
power of a court to enforce compliance with its lawful orders and from Bankruptcy Code 105(a)); see also Ex Parte Robinson, 86 U.S. 505, 
510 (1873) ("The power to punish for contempts is inherent in all courts ..."); Jove Eng'g, Inc. v. I.R.S., 92 F.3d 1539, 1553 (11th Cir. 1996) 
("Section 105 aside, courts have inherent contempt powers in all proceedings, including bankruptcy … "); Eskanos & Adler v. Roman (In re 
Roman), 283 B.R. 1, 13 (B.A.P. 9th Cir. 2002) (finding that civil contempt power is included in the court's inherent powers); In re A-1 
Specialty Gasolines, Inc., 246 B.R. 445, 450 (Bankr. S.D. Fla. 2000) ("Bankruptcy courts have inherent power to hold parties in contempt … 
."); In re Kennedy, 80 B.R. 673, 673 (Bankr. D. Del. 1987) ("All courts have inherent contempt powers to enforce compliance with their 
lawful orders and no specific statute is required to give a court that civil contempt power."). But see Tele-Wire Supply Corp. v. Presidential 
Fin. Corp. (In re Indus. Tool Distribs., Inc.), 55 B.R. 746, 751 n.10 (N.D. Ga. 1985) (not believing that bankruptcy court has inherent 
contempt powers). 

26   Peugeot v. United States Trustee (In re Crayton), 192 B.R. 970, 976 (B.A.P. 9th Cir. 1996); see also Kaiser Group Int'l, Inc. v. Nova Hut 
(In re Kaiser Group Int'l, Inc.), 272 B.R. 846, 850 (Bankr. D. Del. 2002) ("The court's power to disqualify an attorney stems from the inherent 
authority to supervise the attorneys appearing before it."); In re Powell, 266 B.R. 450, 452 (Bankr. N.D. Cal. 2001) (concluding that a federal 
court has inherent authority to regulate the conduct of all who practice in it). 

27   In re Moog, 774 F. 2d 1073, 1076 (11th Cir. 1995); see also Highland Fed. Bank v. Maynard (In re Maynard), 264 B.R. 209, 213 (B.A.P. 
9th Cir. 2001) ("Trial courts have inherent power to control their dockets as long as exercise of that discretion does not nullify the procedural 
choices reserved to parties under the applicable rules of procedure."); Fisher v. Prime Table Rest. & Lounge, Inc. (In re Lake States 
Commodities, Inc.), 271 B.R. 575, 588 (Bankr. N.D. Ill. 2002) ("Courts have inherent powers to sua sponte enter orders in the interest of 
promoting judicial efficiency and managing their dockets."); Carroll v. Unicom AP Chem. Corp. (In re MGL Corp.), 262 B.R. 324, 327 
(Bankr. E.D. Pa. 2001) (stating that a stay of a civil proceeding during the pendency of a criminal proceeding may be granted as incidental to 
the power inherent in every court to control the disposition of the causes on its docket). 

28  See Law Offices of Nicholas A. Franke v. Tiffany (In re Lewis), 113 F.3d 1040, 1045 (9th Cir. 1997) (concluding that a bankruptcy court 
has broad and inherent authority to deny compensation when an attorney fails to meet the requirements of Bankruptcy Code 327, 329, 330 
and 331); In re Redding, 251 B.R. 547, 552 (Bankr. W.D. Mo. 2000) (same); see also In re Mariner Post-Acute Network, Inc., 257 B.R. 723, 
730 (Bankr. D. Del. 2000) (finding that a bankruptcy court has inherent authority to order disgorgement of professional fees paid under 
Bankruptcy Code 328, 330 or 331). 

29  See, e.g., Sheridan v. Michels, 282 B.R. at 86 ("Section 105(a) empowers a bankruptcy court to sanction and otherwise discipline attorneys 
who appear before it … ."). See also Knupfer v. Lindblade (In re Dyer), 322 F.3d 1178, 1189-90, 1192 (9th Cir. 2003) (stating that 105(a) 
authorizes the remedy of civil contempt); Bessette v. Avco Fin. Servs., Inc., 230 F.3d 439, 445 (1st Cir. 2000) ("The parties agree, that 105 
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attorneys, Fed. R. Bankr. P. 9023 and 9024 authorize the bankruptcy court to reconsider orders and to correct mistakes and 
errors, Fed. R. Bankr. P. 9029(b) authorizes a bankruptcy judge to regulate practice, Fed. R. Bankr. P. 7041 authorizes the 
bankruptcy court to dismiss an action, and Fed. R. Bankr. P. 9011 and 1927 of Title 28 authorize the bankruptcy court to issue 
sanctions.

Given all of the provisions of (1) the Bankruptcy Code (including the expansive scope of 105(a)), (2) the Federal Rules of 
Bankruptcy Procedure, and (3) local bankruptcy rules, it would only be necessary for a bankruptcy judge to invoke inherent 
powers where the bankruptcy court is not carrying out the provision(s) of the Code or these rules. Consequently, if a 
bankruptcy judge is called upon to apply nonbankruptcy law in a situation in which the proceeding cannot reasonably be 
characterized as carrying out one or more provisions of the Bankruptcy Code or these rules, the judge may have discretion to 
invoke her inherent powers. Nevertheless, as long as a bankruptcy judge acts within her statutorily granted jurisdiction, 
virtually always her rulings will be pursuant to or further a provision of the Bankruptcy Code.

The only situation in which a bankruptcy judge might be compelled to rely on inherent powers is in the functioning of the court 
itself. She must have authority to uphold the dignity and integrity of the judicial process. To resolve disputes consistent with 
due process a bankruptcy judge must be able to perform research, and to conduct conferences, hearings and trials, including 
taking evidence and listening to arguments while maintaining respect and decorum in the courtroom.  31 A bankruptcy judge 
must also be able to manage her caseload. While all of these activities may not fall within the ambit of the first sentence of 
Bankruptcy Code 105(a) because no order or process is issued, they may be embraced by the second sentence thereof which 
appears to authorize taking actions or making determinations to, among other things,  [*7]  prevent an abuse of process.  32 
These activities may also be within the scope of another provision of the Bankruptcy Code, or of the Federal Rules of 
Bankruptcy Procedure: Bankruptcy Code 105(d)  33 authorizes status conferences, Fed. R. Bankr. P. 7016  34 authorizes pre-
trial conferences, and Fed. R. Bankr. P. 9029(b)  35 authorizes a bankruptcy judge to regulate practice in any manner consistent 
with federal law, the Federal Rules of Bankruptcy Procedure, Official Forms and the local bankruptcy rules of the district. 

provides a bankruptcy court with statutory contempt powers … ."); Placid Ref. Co. v. Terrebonne Fuel & Lube, Inc. (In re Terrebonne Fuel 
& Lube, Inc.), 108 F.3d 609, 614 (5th Cir. 1997) (noting that a bankruptcy court's power to conduct civil contempt proceedings lies in 105); 
Hardy v. United States (In re Hardy), 97 F.3d 1384, 1389 (11th Cir. 1996) ("Section 105 grants statutory contempt powers in the bankruptcy 
context … ."); Graham v. United States (In re Graham), 981 F.2d 1135, 1140 (10th Cir. 1992) ("Bankruptcy courts have the power to 
sanction a party for contempt under 11 U.S.C. 105(a) … .").

However, a bankruptcy court's contempt power is limited to civil contempt; it has no general criminal contempt power. See In re Dyer, 322 
F.3d at 1193 ("criminal contempt sanctions are not available under 105(a)"); Griffith v. Oles (In re Hipp, Inc.), 895 F.2d 1503, 1509 (5th Cir.
1990) (concluding that the bankruptcy court lacks the power to hear and determine criminal contempts, at least as to contempts not committed
in (or near) its presence); see also 28 U.S.C. 157, 1334 (2000) (stating that the only matters referred to the bankruptcy judges by the district
court are bankruptcy cases and civil proceedings arising under the Bankruptcy Code or arising in or related to bankruptcy cases) (emphasis
added). On the other hand, because the judges of the territorial courts - the district courts of Guam, the Northern Mariana Islands and the
United States Virgin Islands - have jurisdiction over certain criminal matters, they may have criminal contempt power as well. See 48 U.S.C.
1424, 1424-4, 1612, 1821(c), 1822, 1824, 1934 (2000).

30   11 U.S.C. 326-330 (2000). 

31  See Johnson v. McDow (In re Johnson), 236 B.R. 510, 521 (D.D.C. 1999) ("It is imperative that [bankruptcy] courts have the necessary 
authority to manage the arguments and conduct of parties to ensure judicial efficiency and to do justice."). 

32  See Hearings on Additional Bankruptcy Judgeships H.R. 4128 and H.R. 4140 Before the House Subcomm. on Monopolies and 
Commercial Law of the Comm. on the Judiciary, 99th Cong., 2d Sess. 25-27, 46 (1986) ("Section 105 of Title 11 would be amended to 
recognize judges' inherent authority to control their dockets and manage cases pending before them.") (previously prepared statement of Hon. 
T. Glover Roberts adopted by Hon. G. William Brown at the July 23, 1986 hearing).

33  See 11 U.S.C. 105(d) (2000). 

34  See Fed. R. Bankr. P. 7016. 

35  See Fed. R. Bankr. P. 9029(b). 
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Consequently, there is little, if any, necessity for a bankruptcy judge to assert inherent powers to perform her judicial functions. 
This means that a bankruptcy judge should have virtually no inherent powers.

II. FEDERAL COMMON LAW

 Another source of implied authority for a bankruptcy judge is the ability to formulate federal common law. As a judicial 
officer of the district court,  36 a bankruptcy judge ought to have the power to make federal common law in an appropriate case. 
Federal common law "falls into essentially two categories: those in which a federal rule or decision is 'necessary to protect 
uniquely federal interests,' … and those in which Congress has given the courts the power to develop substantive law."  37 
Normally, a precondition for fashioning federal common law is a showing that there is a "significant conflict between some 
federal policy or interest and the use of state law."  38 The instances in which the Supreme Court has recognized the need and 
authority to create federal common law are "few and restricted."  39 It has noted that:

 Absent some congressional authorization to formulate substantive rules of decision, federal common law exists only in such 
narrow areas as those concerned with the rights and obligations of the United States, interstate and international disputes 
implicating the conflicting rights of States or our relations with foreign nations and admiralty cases.  40

  [*8]  In bankruptcy cases federal common law governs privileges,  41 the requirement that someone wanting to sue a trustee 
concerning actions taken in the course of administering a bankruptcy case must obtain permission of the bankruptcy court,  42 
whether a constructive trust arises under Bankruptcy Code 541(d),  43 and choice of law.  44 Federal common law has also been 
applied in bankruptcy cases to the federal government's setoff rights,  45 to "top hat" pension plans under the Employee 
Retirement Income Security Act of 1974 ("ERISA"),  46 and to recognize an equitable lien under ERISA.  47

36   28 U.S.C. 151, 152(a)(1) (2000). 

37   Tex. Indus., Inc. v. Radcliff Materials, Inc., 451 U.S. 630, 640 (1981) (citations omitted). 

38   O'Melveny & Myers v. FDIC, 512 U.S. 79, 87 (1994) (quoting Wallis v. Pan Am. Petroleum Corp., 384 U.S. 63, 68 (1966)); see Atherton 
v. FDIC, 519 U.S. 213, 218 (1997).

39   Wheeldin v. Wheeler, 373 U.S. 647, 651 (1963).  

40   Tex. Indus., 451 U.S. at 641 (citations omitted). 

41  See Foster v. Hill (In re Foster), 188 F.3d 1259, 1264-65 (10th Cir. 1999) ("Federal common law governs control of a debtor's privilege.") 
(citation omitted); Am. Metrocomm Corp. v. Morris (In re Am. Metrocomm Corp.), 274 B.R. 641, 653 (Bankr. D. Del. 2002) (" Federal Rule 
of Evidence 501 provides that, except where state law provides the governing rule in civil proceedings, control of a debtor's privileges is 
governed by federal common law.") (citation omitted); fed. r. evid. 501; Ramette v. Bame (In re Bame), 251 B.R. 367, 372 (Bankr. D. Minn. 
2000) (same); In re Fed. Copper of Tenn., Inc. 19 B.R. 177, 180 (Bankr. M.D. Tenn. 1982) (concluding that any applicable privilege is 
governed by federal common law) (citations omitted). 

42  See Carter v. Rodgers, 220 F.3d 1249, 1252 (11th Cir. 2000).  

43  See Official Comm. of Unsecured Creditors v. Columbia Gas Sys. Inc. (In re Columbia Gas Sys. Inc.), 997 F.2d 1039, 1055-62 (3d Cir. 
1993);  United States v. McConnell (In re Flying Boat, Inc.), 258 B.R. 869, 871-74 (N.D. Tex. 2001);  EBS Pension L.L.C. v. Edison Bros. 
Stores, Inc. (In re Edison Bros., Inc.), 243 B.R. 231, 235-39 (Bankr. D. Del. 2000).  

44   Bianco v. Erkins (In re Gaston & Snow), 243 F.3d 599, 601 (2d Cir. 2001) ("federal choice of law rules are a type of federal common 
law"); Andre Emmench Gallery, Inc. v. Segretario (In re Segretario), 258 B.R. 541, 544 (Bankr. D. Conn. 2001) ("Bankruptcy court should 
employ its power to apply and create federal common law by exercising an independent judgment as to choice of law.") (citations omitted) 
(emphasis in original). 

45   United States v. Fleet Bank of Mass. (In re Calore Express Co.), 288 F.3d 22, 43 (1st Cir. 2002).  
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The Supreme Court would not formulate federal common law "to supplement a federal statutory regulation that is 
comprehensive and detailed; matters left unaddressed in such a scheme are presumably left subject to the disposition provided 
by state law."  48 When Congress enacted the Bankruptcy Code it created a comprehensive legislative program,  49 but it has 
not authorized bankruptcy judges to formulate substantive rules of decision. Bankruptcy cases seldom involve the rights and 
obligations of the United States or interstate or international disputes that implicate conflicting rights of states or the United 
States' relations with foreign nations or admiralty cases. Consequently, only in rare instances should a bankruptcy judge 
formulate new federal common law under the Bankruptcy Code.  50

 [*9] 

III. IMPLIED RIGHTS OF ACTION UNDER THE BANKRUPTCY CODE

 A bankruptcy judge may also have the ability to imply a private right of action from a provision of the Bankruptcy Code. But 
all private rights of action to enforce federal law must be created by Congress.  51 In this regard, the task of a bankruptcy judge 
is to interpret the Bankruptcy Code to determine whether it displays an intent to create not merely a private right but also a 
private remedy.  52 "Statutory intent on this latter point is determinative… Without it, a cause of action does not exist and 
courts may not create one, no matter how desirable that might be as a policy matter, or how compatible with the statute."  53 
The "interpretive inquiry begins with the text and structure of the statute … and ends once it has become clear that Congress 
did not provide a cause of action."  54 And, "it is an elemental canon of statutory construction that where a statute expressly 
provides a particular remedy or remedies, a court must be chary of reading others into it."  55 Furthermore, "the Bankruptcy 
Code is a highly intricate and reticulated statutory scheme that does not easily lend itself to the creation of new rights and 
remedies on the part of private parties."  56

Recall that Bankruptcy Code 105(a) authorizes a bankruptcy judge to issue any necessary or appropriate order.  57 But this 
section does not "give the court the power to create substantive rights that would otherwise be unavailable under the Code."  58 
Since a private right of action is a substantive right, a bankruptcy judge cannot imply a private right of action under 105(a).  59 

46   Senior Executive Benefit Plan v. New Valley Corp. (In re New Valley Corp.), 89 F.3d 143, 149 (3d Cir. 1996).  

47   Wal-Mart Stores, Inc. v. Carpenter (In re Carpenter) 252 B.R. 905, 910 (E.D. Va. 2000), aff'd, 36 Fed. Appx. 80 (4th Cir. 2002).  

48   O'Melveny & Myers v. FDIC, 512 U.S. 79, 85 (1994) (citations omitted). 

49   Wieboldt Stores, Inc. v. Schottenstein, 111 B.R. 162, 168 (N.D. Ill. 1990).  

50  Cf. Plank, supra note 7, at 639 ("federal courts may not create federal common law and must find and follow state law when confronted 
with a legal issue that is beyond the scope of the Bankruptcy Clause [of the Constitution]"). 

51   Alexander v. Sandoval, 532 U.S. 275, 286 (2001) (emphasis added). 

52  Id. 

53   Id. at 286-87.  

54   Id. at 289 n.7.  

55   Transamerica Mortgage Advisors, Inc. (TAMA) v. Lewis, 444 U.S. 11, 19 (1979).  

56   Clayton v. Raleigh Fed. Sav. Bank, 194 B.R. 793, 796 (M.D.N.C. 1996); see also Walker v. Cadle Co. (In re Walker), 51 F.3d 562, 567 
(5th Cir. 1995) ("Simply put, bankruptcy is not an area where the courts have wide discretion to fashion new causes of action."). 

57   11 U.S.C. 105(a) (2000). 

58   United States v. Pepperman, 976 F.2d 123, 131 (3d Cir. 1992) (quoting In re Morristown & Erie R.R. Co., 885 F.2d 98, 100 (3d Cir. 
1989)).  

79 Am. Bankr. L.J. 1, *8

1077 of 1123



Page 8 of 40

If 105(a) - which expressly authorizes a bankruptcy judge to issue any appropriate or necessary order - cannot be invoked to 
provide a private right of action, should a bankruptcy judge imply a private right of action under a different section of the 
Bankruptcy Code that does not contain such explicit authority? The answer is that a bankruptcy judge should not.

It is not surprising, then, that the courts have been loathe to imply private rights of action from the Bankruptcy Code. No 
reported case has found  [*10]  an implied private right of contribution  60 or indemnity.  61 The courts have refused to imply a 
private right of action under Code 105,  62 363,  63 502,  64 506(b),  65 506(c),  66 521,  67 525(c)  68 and 1322.  69

A few courts have implied private rights of action for violation of the Bankruptcy Code 524 discharge injunction  70 or 
reaffirmation requirements,  71   [*11]  but all but one of these opinions have been effectively overruled  72 and every reported 
Circuit Court of Appeals decision has refused to imply a private right of action under 524.  73

59  See infra note 62 and cases cited therein. 

60  See In re Walker, 51 F.3d at 562-67;  Kendall v. Sorani (In re Richmond Produce Co.), No. C-93-0390-EFL, 1993 WL 470434, at 6 n.4 
(N.D. Cal. Nov. 10, 1993); Wieboldt Stores, Inc. v. Schottenstein, 111 B.R. 162, 167-68 (N.D. Ill. 1990);  Barber v. Riverside Int'l Trucks, 
Inc. (In re Pearson Indus., Inc.), 142 B.R. 831, 848 (Bankr. C.D. Ill. 1992);  Neill v. Borreson (In re John Peterson Motors, Inc.), 56 B.R. 
588, 591 n.5 (Bankr. D. Minn. 1986).  

61  See Kendall, 1993 WL 470434, at 5;  Neill, 56 B.R. at 591 n.5.  

62  See Walls v. Wells Fargo Bank, 276 F.3d 502, 506-07 (9th Cir. 2002);  Taylor v. United States Dep't of Educ. (In re Taylor), 263 B.R. 139, 
151-52 (N.D. Ala. 2001);  Kibler v. WFS Fin., Inc., No. CV-00-5217 LGB RNBX, 2000 WL 1470655, at 6 (C.D. Cal. Sept. 13, 2000); 
Molloy v. Primus Auto. Fin. Servs., 247 B.R. 804, 818 n.12 (C.D. Cal. 2000);  Holloway v. Household Auto. Fin. Corp., 227 B.R. 501, 506 
(N.D. Ill. 1998);  Reyes v. FCC Nat'l Bank (In re Reyes), 238 B.R. 507, 520 (Bankr. D.R.I. 1999);  Knox v. Sunstar Acceptance Corp. (In re 
Knox), 237 B.R. 687, 699-701 (Bankr. N.D. Ill. 1999);  Lenior v. GE Capital Corp. (In re Lenior), 231 B.R. 662, 674 (Bankr. N.D. Ill. 1999); 
see also Pertuso v. Fort Motor Credit Co., 233 F.3d 417, 423 (6th Cir. 2000) (rejecting argument that violation of Bankruptcy Code 524 may 
be remedied pursuant to 105); Henthorn v. GMAC Mortgage Corp. (In re Henthorn), 299 B.R. 351, 356 (E.D. Pa. 2003) (finding that 
Congress did not authorize or intend to authorize a private right of action for violation of 105(a)); Yancey v. Citifinancial, Inc. (In re Yancey), 
301 B.R. 861, 863, 866, 867, 868 (Bankr. W.D. Tenn. 2003) (concluding that there is no private right of action under a combination of 
Bankruptcy Code 105(a) and Bankruptcy Rule 2016); Costa v. Welch (In re Costa), 172 B.R. 954, 965 (Bankr. E.D. Cal. 1994) ("It is one 
thing for Section 105 to serve as a statutory basis for contempt, it is another matter to use it to sanction an implied right of action distinct from 
contempt."). But see Bessette v. Avco Fin. Servs., Inc., 230 F.3d 439, 444-45 (1st Cir. 2000) (finding that although 105 does not itself create a 
private cause of action, 524 is enforceable through 105); Rogers v. NationsCredit Fin. Servs. Corp., 233 B.R. 98, 109 (N.D. Cal. 1999) 
(permitting a private right of action under 524 is consistent with the Congress' legislative goals in enacting 105); Vogt v. Dynamic Recovery 
Servs. (In re Vogt), 257 B.R. 65, 69 (Bankr. D. Colo. 2000) (believing that when 524(a) has been violated court may fashion an implied 
remedy under 105). 

63  See Kelvin v. Avon Printing Co., Inc. (In re Kelvin Publ'g, Inc.), 72 F.3d 129, at 4, 5 (6th Cir. 1995) (unpublished opinion). 

64  See Holloway, 227 B.R. at 504-07;  Kerney v. Capital One Fin. Corp. (In re Sims), 278 B.R. 457, 466-67 (Bankr. E.D. Tenn. 2002); see 
also In re Knox, 237 B.R. at 699-01 (concluding no private right of action can be implied under Bankruptcy Code 105 for alleged filing of 
inflated proofs of claims); In re Lenior, 231 B.R. at 674 (same). 

65  See In re Henthorn, 299 B.R. at 356; Willis v. Chase Manhattan Mortgage Corp., No. CIV.A. 01-CV-1312, 2001 WL 1079547, at 3 (E.D. 
Pa. Sept. 14, 2001). 

66  See Ford Motor Credit Co. v. Reynolds & Reynolds Co. (In re JKJ Chevrolet, Inc.), 158 B.R. 614, 616 (E.D. Va. 1993), aff'd, 26 F.3d 481 
(4th Cir. 1994).  

67  See In re Weir, 173 B.R. 682, 692-93 (Bankr. E.D. Cal. 1994).  

68  See Taylor v. United States Dep't of Educ. (In re Taylor), 263 B.R. 139, 150-51 (N.D. Ala. 2001).  

69  See Smith v. Keycorp Mortgage, Inc. 151 B.R. 870, 875-77 (N.D. Ill. 1993) (finding no private right of action under Bankruptcy Code 1322 
or the Chapter 13 plan). 
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III. GENERAL EQUITABLE POWERS

A. Introduction

 Another type of implied power is the ability to act as a "court of equity." And, there is virtually no disagreement among the 
federal courts that a bankruptcy court is a court of equity.

This part will trace the origin of this proposition from the United States Constitution through the former and current bankruptcy 
laws to demonstrate that a bankruptcy court under the Bankruptcy Code is not a court of equity. Instead, it will be shown that a 
bankruptcy judge may exercise only particular equitable powers that are expressly conferred by statute. As a result, a 
bankruptcy judge cannot resort to implied equitable authority (except where the judge is construing nonbankruptcy law that 
furnishes this authority).

This part will also describe the consequences of a bankruptcy court not being a "court of equity," such as: (1) preserving the 
right to a jury trial in a legal action notwithstanding filing of a petition, proof of claim or adversary proceeding with the 
bankruptcy court; (2) increasing the number of jury trials in the district court; and (3) prohibiting a bankruptcy judge from 
overriding bankruptcy law on equitable grounds.

 [*12] 

B. Origins of the Bankruptcy Court as a "Court of Equity"

 The equitable powers of all courts are "wholly derived from and measured by the provisions of statutes or constitutions."  74 
As for federal courts, the "equity side of the court only has judicial power in equity as conferred by the Constitution and 
delegated to it by the statute creating the court."  75 Article III, Section 2 of the United States Constitution and the Judiciary Act 

70  See Molloy v. Primus Auto. Fin. Servs., 247 B.R. 804, 819 (C.D. Cal. 2000);  Vogt v. Dynamic Recovery Servs. (In re Vogt), 257 B.R. 65, 
69 (Bankr. D. Colo. 2000). Relying on two other cases, the Vogt court also believes that an implied remedy may be fashioned under 105 
when 524(a) has been violated. Id. However, this reliance is misplaced because neither of these cases involved implying a private right of 
action from 105. See Mountain Am. Credit Union v. Skinner (In re Skinner), 917 F.2d 444, 446-48 (10th Cir. 1990);  Cuffee v. Atl. Bus. & 
Cmty. Dev. Corp. (In re Atl. Bus. & Cmty. Corp.), 901 F.2d 325, 328-29 (3d Cir. 1990).  

71  See Malone v. Norwest Fin. Cal., Inc. 245 B.R. 389, 395-98 (E.D. Cal. 2000);  Rogers v. NationsCredit Fin. Servs. Corp., 233 B.R. 98, 
108-09 (N.D. Cal. 1999).

Before enactment of Bankruptcy Code 362(h) in 1994 some decisions implied a private right of action under 362 for violation of the 
automatic stay. There is no longer any need to do so for an individual plaintiff. 

72  See Walls v. Wells Fargo Bank, 276 F.3d 502, 504, 507-11 (9th Cir. 2002) (effectively overruling the California district court cases 
mentioned in the two preceding footnotes). Thus, In re Vogt, supra note 70, is the only outstanding published authority for implying a cause 
of action under 524. However, Vogt adopted the reasoning of Molloy, 247 B.R. 804, and Molloy was effectively overruled by Walls, 276 F.3d 
502.  

73  See Walls, 276 F.3d at 1507-10;  Pertuso v. Ford Motor Credit Co., 233 F.3d 417, 422-23 (6th Cir. 2000); see also Cox v. Zale Del., Inc., 
239 F.3d 910, 917 (7th Cir. 2001) (concluding that a suit for violation of 524(c) can be brought only as a contempt action); cf. Peterson v. 
Wells Fargo Bank, No. CV-99-6389 REC/SMS, 2000 WL 1225788, at 4-6 (E.D. Cal. Aug. 17, 2000) (finding no private right of action under 
524).

The First Circuit has observed that, because a bankruptcy court has statutory contempt power under Bankruptcy Code 105 to order damages 
for violating the 524 discharge injunction, there is no need to determine whether a private right of action exists thereunder. Bessette v. Avco 
Fin. Servs., Inc. 230 F.3d 439, 445 (1st Cir. 2000).  

74  John Morton Pomeroy, 1 A Treatise on Equity Jurisprudence 282, at 530 and 292, at 554 (4th ed. 1918); see id. 292, at 554; see also 
Joseph Story, 1 Commentaries on Equity Jurisprudence 57, at 64 (2d ed. 1839) ("The Constitution of the United States has, in one clause, 
conferred on the National Judiciary cognizance of cases in Equity … ."); Ex Parte Christy, 44 (3 How.) U.S. 292, 317 (1845) ("Congress 
possess [sic] the sole right to say what shall be the forms of proceedings, either in equity or at law, in the courts of the United States … ."). 
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of 1789, as amended, confer and delegate, respectively, equitable authority to federal district judges in, inter alia, diversity 
cases and all federal question cases.  76 Bankruptcy judges, who are not vested with the judicial power under Article III and 
who do not have jurisdiction over diversity or all federal question cases, do not possess this same equitable authority.  77 While 
the federal district courts across the country have invoked their statutory authorization to refer bankruptcy cases and 
proceedings to the bankruptcy judges in their respective districts,  78 the federal district courts have no prerogative to refer or 
delegate to bankruptcy judges their judicial power under Article III or their other federal nonbankruptcy equitable powers.  79 
Consequently, all of the federal equitable authority of a bankruptcy judge, if any, must derive from the bankruptcy statutes that 
pertain to bankruptcy judges.  80 The origins of these statutes will be discussed below, beginning  [*13]  with the first national 
legislation that vested the district courts with the power to exercise jurisdiction in bankruptcy matters and proceedings in the 
nature of summary proceedings in equity.

The first national bankruptcy act, which was enacted in 1800 and repealed in 1803, did not confer equitable authority on the 
district courts in matters in bankruptcy.  81 However, the later bankruptcy acts of 1841, 1867, 1898, and 1978 used different 
formulations to confer some kind of equitable authority.

1. The Bankruptcy Act of 1841

 The Bankruptcy Act of 1841  82 contained the following provision: "That the District Court, in every district, shall have 
jurisdiction in all matters and proceedings in bankruptcy under this act, and any other act which may hereafter be passed on the 
subject of bankruptcy, the said jurisdiction to be exercised summarily in the nature of summary proceedings in equity … ."  83

75  Stanley L. Sabel, Equity Jurisdiction in the United States Courts with Reference to Consent Receiverships, 19 Iowa L. Rev. 406, 410 
(1933); see also McConihay v. Wright, 121 U.S. 201, 206 (1887) (stating equity jurisdiction "is vested, as a part of the judicial power of the 
United States, in its courts by the constitution and the acts of congress in execution thereof"); Noonan v. Lee, 67 U.S. (2 Black) 499, 509 
(1862) ("The equity jurisdiction of the Courts of the United States is derived from the Constitution and Laws of the United States."). 

76  See U.S. Const. Art. III, 2; 28 U.S.C. 1331, 1332 (2000). 

77  Cf. Leandra Lederman, Equity and the Article I Court: Is the Tax Court's Exercise of Equitable Powers Constitutional?, 5 Fla. Tax Rev. 
357, 378 (2001) ("Article I courts have no general equitable powers or generalized ability to grant equitable relief purely from their existence 
as courts of law. However, to the extent that Congress affords to an Article I court jurisdiction over equitable causes of action or jurisdiction 
to grant equitable relief, the court has those powers unless the grant unconstitutionally infringes on Article III courts."). 

78  See 28 U.S.C. 157(a) (2000). 

79  See Kokkonen v. Guardian Life Ins. Co., 511 U.S. 375, 377 (1994) (stating that federal courts have only the power authorized by the 
Constitution and statute, and that this power cannot be expanded by judicial decree). 

80  Cf. Marcia S. Krieger, "The Bankruptcy Court is a Court of Equity": What Does that Mean?, 50 S.C. L. Rev. 275, 292 (1999) ("Bankruptcy 
remedies and insolvency rights have always been a product of legislative enactment rather than case-by-case determination in common law or 
equity courts."); Lederman, supra note 77 at 376 ("In general, any equitable power an Article I court exercises finds its source in a statute."); 
see also In re Grabill Corp., 967 F.2d 1152, 1156 (7th Cir. 1992) (stating that bankruptcy courts derive their authority solely from Congress); 
Burton Coal Co. v. Franklin Coal Co., 67 F.2d 796, 797 (8th Cir. 1933) (bankruptcy court does not have "plenary jurisdiction in equity, but 
is confined, in the application of the rules and principles of equity, to the jurisdiction conferred upon it by the provisions of the [former] 
Bankruptcy Act, reasonably interpreted"); In re Taylor Oak Flooring Co., 87 F. Supp. 6, 10 (W.D. Ark. 1949) (the bankruptcy court "does not 
… have plenary jurisdiction in equity but is confined in the application of the rules and principles of equity to the jurisdiction conferred upon 
it by the provisions of the [former] Bankruptcy Act") (citations omitted); Nelson v. Svea Pub. Co., 178 F. 136, 140 (W.D. Wash. 1910) ("This 
court does not have the chancery power of a court of unlimited jurisdiction. The whole of its jurisdiction over this case is conferred by the 
bankruptcy act … ."); Plank, supra note 7, at 668 (the bankruptcy courts "have, and can only have, those equitable powers that Congress can 
grant them under the Bankruptcy Clause."). 

81  See Ex Parte Christy, 44 U.S. (3 How.) 292, 311-12 (1845).  

82  Bankruptcy Act of 1841, ch. 9, 5 Stat. 440 (repealed 1843). 

79 Am. Bankr. L.J. 1, *12

1080 of 1123



Page 11 of 40

This provision, by its terms, did not vest the district courts with any equitable authority; rather it simply instructed the district 
courts to exercise their bankruptcy jurisdiction summarily as summary proceedings in equity were exercised. Nevertheless, one 
scholar has observed: "It seems likely that it was this provision, more than anything else, which led to later statements that a 
bankruptcy court is a court of equity."  84 Indeed, Justice Joseph Story,  [*14]  who, along with Daniel Webster, a principal 
draftsman of the Bankruptcy Act of 1841,  85 was called upon to answer various questions regarding this Act in his capacity as 
a Justice of the Circuit Court for the Districts of Massachusetts and Maine and as a Justice of the Supreme Court. In 1842 he 
described the district court: (1) "sitting as a court of equity in bankruptcy,"  86 or "as a court of equity sitting in bankruptcy,"  87 
and (2) "sitting in bankruptcy, and having the full powers of a court of equity in all cases of bankruptcy."  88 In another case in 
1842, Justice Story said that a "district court, sitting in bankruptcy has general equity jurisdiction, and may summarily do 
whatever a court of equity may do in the ordinary course of its practice and proceedings."  89 In still another opinion that same 
year he expanded on these statements:

 And here I lay it down as a general principle, that the district court is possessed of the full jurisdiction of a court of equity, over 
the whole subject-matters which may arise in bankruptcy, and is authorized by summary proceedings to administer all the relief 
which a court of equity could administer under like circumstances, upon a regular bill and regular proceedings, instituted by 
competent parties. In this respect, the act of congress, for wise purposes, has conferred a more wide and liberal jurisdiction 
upon the courts of the United States than the lord chancellor, sitting in bankruptcy, was authorized to exercise. In short, 
whatever he might properly do, sitting in bankruptcy, or sitting in the court of chancery,  [*15]  under his general equity 
jurisdiction, the courts of the United States are by the act of 1841 competent to do.  90

83  Act of 1841, ch. 9, 6, 5 Stat. at 445 (emphasis added). This same section gave the district courts the same authority and jurisdiction to 
compel obedience to their bankruptcy orders as the circuit courts then had in any suit in equity pending in the circuit courts. Id. 

84  John C. McCoid, II, Right to Jury Trial in Bankruptcy: Grandfinanciera, S.A. v. Nordberg, 65 Am. Bankr. L.J. 15, 34 (1991). Professor 
McCoid also noted that this provision "spoke to how the jurisdiction was to be asserted rather than to what the nature of the jurisdiction was." 
Id. at 36. Bankruptcy jurisdiction was to be exercised summarily in the nature of proceedings in equity. In other words, this jurisdiction was 
not truly equitable. Instead, it was to be exercised like a court of equity in the sense that the proceedings would be summary (i.e., without a 
jury) except where the 1841 Act provided otherwise. See Dudley's Case, 7 F. Cas. 1150, 1157 (C.C.E.D. Pa. 1842) (No. 4114) (this 
provision, "in referring to proceedings in equity, [refers to] the forms and modes adopted by courts of equity in the exercise of their 
jurisdiction, as contradistinguished from those of the common law; a new jurisdiction is created, to be exercised by a court with limited and 
special powers, … ; a court sui generis - … , to whose action only one rule is presented, that it shall be summary in the nature of summary 
proceedings in equity"); Ex Parte Corse, 6 F. Cas. 600, 601 (S.D.N.Y. 1843) (No. 3254) (the provision "indicates most clearly the purpose of 
congress to impose upon the district courts, as they are organized, the duty of executing the bankrupt law, and to relieve those courts of the 
embarrassment of procrastination attendant upon conducting business as law courts merely, it imparts to them in this behalf, the chancery 
faculty of exercising the jurisdiction summarily in the nature of summary proceedings in equity"). 

85  Charles Warren, Bankruptcy in United states History 70 (1935); Carl B. Swisher, 5 History of the Supreme Court of the United States-The 
Taney Period 1836-64, at 133 (1974) ("According to Millard Fillmore the bill as introduced was the joint product of Webster and Justice 
Story … ."); see also Merrill v. Nat'l Bank of Jacksonville, 173 U.S. 131, 175 (1899) (J. White, dissenting) (it is well known that Mr. Justice 
Story drafted the Bankruptcy Act of 1841); 2 Life and Letters of Joseph Story 407 (William W. Story, ed., 1851) (the Bankruptcy Act of 1841 
was the product of Joseph Story's pen). 

86   In re Vila, 28 F. Cas. 1188, 1188 (C.C.D. Mass. 1842) (No. 16,941). 

87  Id. 

88   In re Cheney, 5 F. Cas. 539, 540 (C.C.D. Mass. 1842) (No. 2636).  

89   Ex Parte Carlton, 5 F. Cas. 86, 87 (C.C.D. Mass. 1842) (No. 2415); see also Ex Parte Foster (In re Remick), 9 F. Cas. 507, 508 (C.C.D. 
Me. 1842) (No. 4959) (J. Story) (stating that a district court is to decide, under the Bankruptcy Act of 1841, whether petitioning creditor's 
alleged debt is due as a summary proceeding in equity if the petitioning creditor does not desire the issue tried by a jury). 

90   Ex Parte Foster, 9 F. Cas. 508, 512 (C.C.D. Mass. 1842) (No. 4960).  
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 Thus, during the calendar year after enactment of the Act of 1841, Justice Story on several occasions referred to the district 
court sitting in bankruptcy as a court of equity.  91 The following year, 1843, Justice Story reiterated his view in at least four 
more decisions.  92 But during that same year Supreme Court Justice Catron, in a dissenting opinion in another case, more 
accurately followed the text of the 1841 Act when he said that "Under the bankrupt law [of 1841], the proceedings are in the 
form prescribed to courts of equity."  93

Even more importantly, however, in 1845 the Supreme Court, in yet another opinion authored by Justice Story, declared:

 The manifest object of the [1841] act was to provide speedy proceedings, and the ascertainment and adjustment of all claims 
and rights in favor of or against the bankrupt's estate, in the most expeditious manner, consistent with justice and equity, 
without being retarded or obstructed by formal proceedings, according to the general course of equity practice, which had 
nothing to do with the merits.  94

 Thus, notwithstanding Justice Story's earlier statements in lower court  [*16]  opinions that the district court sitting in 
bankruptcy was a court of equity, the basic jurisdictional provision of the 1841 Act - as correctly construed in Justice Story's 
opinion for the Supreme Court - simply gave the district courts the ability to exercise their bankruptcy jurisdiction speedily and 
summarily as courts of equity could then do.  95

Under the 1841 Act the district courts also had concurrent jurisdiction with the circuit courts of all suits at law or in equity 
brought by the assignee in bankruptcy against any person claiming an adverse interest, or by such person against the assignee, 
touching any property or rights of property of the bankrupt transferable to or vested in the assignee.  96 The district courts were 
vested with full authority to compel obedience to all bankruptcy orders to the same extent the circuit courts could do in any suit 
therein in equity.  97 Assignees, who were analogous to bankruptcy trustees, liquidated assets of the debtor and distributed any 
dividends.  98 There was no party analogous to today's bankruptcy judge. This Act was quickly repealed in 1843.  99

91  At least one other circuit judge also determined that the district court sitting in bankruptcy under the 1841 Act had all the powers of a 
general equity court. See Shaw v. Mitchell, 21 F. Cas. 1195, 1197 (D. Me. 1843) (No. 12,722) (the district court, "sitting in bankruptcy, has 
all the powers of a court of general equity jurisdiction … ."); Ayer v. Brastow, 2 F. Cas. 263, 265 (D. Me. 1842) (No. 682) ("The proceedings 
in bankruptcy are according to the course of equity, and to enable the court to do full justice to all partners in interest, the district court, sitting 
as a court of bankruptcy, is clothed with all the powers of a court of general equity jurisdiction."). 

92   Mitchell v. Great Works Milling & Mfg. Co., 17 F. Cas. 496, 500 (C.C.D. Me. 1843) (No. 9662) (the courts that are to administer the 
bankruptcy system under the 1841 Act "must possess not only jurisdiction at law, but in equity; not only a right to proceed in formal way, but 
to act summarily"); In re Grant, 10 F. Cas. 969, 969 (C.C.D. Mass. 1843) (No. 5690) ("The whole proceedings in bankruptcy are on the 
equity side of the court; and whatever a court of equity might do in the exercise of its general jurisdiction over subjects, requiring a like 
interposition, may properly be done by the district court, in cases of bankruptcy."); Fletcher v. Morey, 9 F. Cas. 266, 271 (C.C.D. Mass. 
1843) (No. 4864) ("The fullest jurisdiction is given by the bankrupt act both in the district court and the circuit court, in equity, in all matters 
touching the bankruptcy; and, of course, that jurisdiction must be, and is to be, exercised according to the general principles applicable to 
courts of equity."); Fiske v. Hunt, 9 F. Cas. 169, 171 (C.C.D. Mass. 1843) (No. 4831) (referring to the jurisdiction of the district court, sitting 
as a court of equity in bankruptcy, under the sixth section of the Bankruptcy Act of 1841). 

93   Nelson v. Carland, 42 U.S. (1 How.) 265, 266 (1843) (Catron, J., dissenting). 

94   Ex Parte Christy, 44 U.S. (3 How.) 292, 314 (1845). In 1857 the Supreme Court again noted that the jurisdiction conferred on the district 
courts by the 1841 Act was to be "exercised summarily, in the nature of summary proceedings in equity." Commercial Bank of Manchester v. 
Buckner, 61 U.S. (20 How.) 108, 119 (1857).  

95  See supra note 83 and accompanying text. 

96  Bankruptcy Act of 1841, ch. 9, 8, 5 Stat. 440, 446 (repealed 1843). 

97  Id. 6, at 445. 

98  Charles J. Tabb, The History of the Bankruptcy Laws in the United States, 3 Am. Bankr. Inst. L. Rev. 5, 17 (1995).  

99   Id. at 18.  
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2. The Bankruptcy Act of 1867 and Its Aftermath

 In the next bankruptcy statute, the Bankruptcy Act of 1867,  100 the district courts were constituted "courts of bankruptcy," and 
were given original jurisdiction in all matters and proceedings in bankruptcy.  101 They were directed to appoint one or more 
"registers in bankruptcy, to assist the [district judge] in the performance of his duties."  102 The "registers" were the 
predecessors of the twentieth century "referees" and of current bankruptcy judges.  103 As under the 1841 Act, the district 
courts had concurrent jurisdiction with the circuit courts of all suits at law or in equity brought by the assignee in bankruptcy 
against any person claiming an adverse interest, or by such person against the assignee, touching any property or rights of 
property of the bankrupt transferable to or vested in the assignee.  104 The circuit courts were given general superintendence 
and jurisdiction of all cases and questions arising under the Bankruptcy Act of 1867 and generally could hear and determine the 
case in a court of equity.  105 And, as under the 1841 Act, the district courts were vested with full authority to compel 
obedience to all  [*17]  orders in bankruptcy to the same extent that the circuit courts had in any suit pending therein in equity. 
106 Therefore, unlike the district courts under the 1841 Act, the district courts under the 1867 Act were not authorized to 
exercise their bankruptcy jurisdiction summarily  107 in the nature of summary proceedings in equity.  108

Instead, they had only limited equitable authority to adjudicate suits between the assignee in bankruptcy and third parties 
regarding the bankrupt's transferable property  109 and to enforce bankruptcy orders. In 1870 the Supreme Court observed that, 

100  Bankruptcy Act of 1867, ch. 176, 14 Stat. 517 (repealed 1878). 

101  Id. 

102  Tabb, supra note 98, at 19. 

103  Id. 

104  Bankruptcy Act of 1867, ch. 17, 14 Stat. 518.  

105  Id. 2. 

106  Id. The district courts were also authorized to compel the attendance of witnesses, the production of books and papers, and the giving of 
testimony in the same manner as suits in equity in the circuit court. Id. 38, at 536. 

107  Commenting on the 1867 bankruptcy act, the Supreme Court observed that: "The bankrupt law does not distinguish in what cases the 
District Court may proceed summarily, and in what cases by plenary suit … ." Marshall v. Knox, 83 U.S. 551, 556 (1872).  

108  The Supreme Court, in comparing the 1867 Act to the 1898 Act, noted that, unlike the first section of the 1867 Act, the second section of 
the 1898 Act began "by describing the jurisdiction conferred on 'the courts of bankruptcy' as 'such jurisdiction, at law and in equity, as will 
enable them to exercise original jurisdiction in bankruptcy proceedings.'" Bardes v. First Nat'l Bank of Hawarden, 178 U.S. 524, 534 (1900). 
Thus, it is clear that the 1867 Act did not confer general equitable authority on the district courts sitting in bankruptcy.

It is also worth noting that in 1882 Senator Ingalls of Kansas introduced a simple bankruptcy bill known as the Equity Bill, which provided 
for assignments for benefit of creditors under state law to be filed by debtors in federal court, a marshaling of assets by the court and a 
discharge if no fraud is shown. Charles Warren, Bankruptcy In United States History 128, 133, 152 (1935); see also David A. Skeel, Jr., 
Debt's Dominion, a History of Bankruptcy Law in America 250 n.52 (2001) ("Ingalls's bill proposed to authorize the federal courts to handle 
bankruptcy under their equity power and included few specific details as to how bankruptcy should work."). 

109  This limited equitable authority over such a suit is to be distinguished from the district court's jurisdiction over the proceeding in 
bankruptcy, from the commencement to its close upon final settlement of the estate. See Wiswall v. Campbell, 93 U.S. 347, 348 (1876);  
Lathrop v. Drake, 91 U.S. 516, 517 (1875) (noting that the district court had two distinct classes of jurisdiction: "jurisdiction as a court of 
bankruptcy over the proceedings in bankruptcy initiated by the petition, and ending in the distribution of assets amongst the creditors, and the 
discharge or refusal of a discharge of the bankrupt … [and] jurisdiction, as an ordinary court, of suits at law or in equity brought by or against 
the assignee in reference to alleged property of the bankrupt, or to claims alleged to be due from or to him."); see also Bardes, 178 U.S. at 
533 ("Under the act of 1867, then, the distinction between proceedings in bankruptcy, properly so called, and independent suits, at law or in 
equity, between the assignee in bankruptcy and an adverse claimant, was distinctly recognized and emphatically declared."); Cleveland Ins. 
Co. v. Globe Ins. Co., 98 U.S. 366, 370 (1878);  Sandusky v. Nat'l Bank, 90 U.S. 289, 293 (1874).
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independent of the 1867 Act, the district courts possessed no equity jurisdiction in bankruptcy; whatever equity jurisdiction 
they possessed was wholly derived from the 1867 Act.  110

Although the Act of 1867 was repealed in 1878,  111 in a case involving an  [*18]  equity railroad receivership, the Supreme 
Court in 1881 in dicta nevertheless observed that bankruptcy courts act as courts of equity:

 In cases of bankruptcy, many incidental questions arise in the course of administering the bankrupt estate, which would 
ordinarily be pure cases at law, and in respect of their facts triable by jury, but, as belonging to the bankruptcy proceedings, 
they become cases over which the bankruptcy court, which acts as a court of equity, exercises exclusive control.  112

 This was the Supreme Court's first explicit (erroneous) statement that bankruptcy courts act as courts of equity.  113

It is certainly true that a bankruptcy proceeding is similar to some proceedings in equity, most notably the proceeding known as 
a general creditor's bill.  114 However, does this similarity mean that a bankruptcy case is also an equitable proceeding in all 
respects? The answer is no. A bankruptcy case, unlike a creditor's bill, is governed by statute and is by no means identical to a 
creditor's bill. For example, in bankruptcy a debtor can receive a discharge of his obligations, and there is no requirement that 
any of the debtor's creditors hold a judgment against the debtor.  115 It is not the similarity between a bankruptcy case and 
proceedings in equity that determines whether a bankruptcy court is a court of equity. As noted previously, a bankruptcy court 
is a court of equity only if the statute that creates it actually makes it a court of equity.

3. The Bankruptcy Act of 1898

 The Bankruptcy Act of 1898 ("1898 Act")  116 once again defined the district courts as "courts of bankruptcy."  117 The district 
courts were generally  [*19]  vested with "such jurisdiction at law and in equity as will enable them to exercise original 

This same dichotomy between proceedings in bankruptcy, and suits at law or in equity, was continued in the Bankruptcy Act of 1898. See 
Bardes, 178 U.S. at 536.  

110  See Morgan v. Thornhill, 78 U.S. 65, 80 (1870); see also Stickney v. Wilt, 90 U.S. 150, 161 (1874) ("Prior to the passage of the Bankrupt 
Act [of 1867] the District Courts possessed no equity jurisdiction whatever … ."). 

111  Tabb, supra note 98, at 19. 

112   Barton v. Barbour, 104 U.S. 126, 134 (1881).  

113  See McCoid, supra note 84, at 37. 

114  See In re Anderson, 23 F. 482, 495, 497 (W.D. Va. 1885) ("The proceeding in bankruptcy is, in character, effect, and object, the same as a 
general creditor's bill in chancery."); accord Fowler v. Dillon, 9 F. Cas. 616, 618 (E.D. Va. 1875) (No. 5000); see also Doty v. Mason, 244 F. 
587, 590 (S.D. Fla. 1917) (stating that a petition in involuntary bankruptcy may be assimilated to a creditor's bill); In re Farthing, 202 F. 557, 
562 (E.D.N.C. 1913) (same); Cummings v. Mead, 6 F. Cas. 954, 956 (D. Wis. 1857) (No. 3478) ("The proceeding in equity, by judgment 
creditors' bill, is not a commission in bankruptcy, but in effect as to the property of the debtor, it is similar to it."). Contra Van Horn v. 
Levison (In re Van Horn), 246 F. 822, 823 (3d Cir. 1917) (stating that some "decisions proceed upon the mistaken theory that a petition in 
bankruptcy is analogous to a creditor's bill to set aside fraudulent conveyances.") (quoting Black's treatise on bankruptcy); In re Western 
Gear Co., 53 F.2d 644, 645 (E.D. Mich. 1931) (same); In re Mullen, 101 F. 413, 417 (D. Mass. 1900) (same). 

115  See Grupo Mexicano de Desarrollo S.A. v. Alliance Bond Fund, Inc., 527 U.S. 308, 319, 321 (1999) (stating that generally a creditor's bill 
could only be brought by a judgment creditor). 

116  Bankruptcy Act of 1898, ch. 541, 30 Stat. 544 (repealed 1978). 

117   11 U.S.C. 1(10) (repealed 1978). 
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jurisdiction" in many different types of cases and proceedings under the 1898 Act.  118 The district courts in a liquidation 
proceeding were also given jurisdiction of

 all controversies at law and in equity, as distinguished from [bankruptcy] proceedings under [the 1898 Act], between receivers 
and trustees as such and adverse claimants, concerning the property acquired or claimed by the receivers or trustees, in the 
same manner and to the same extent as though such proceedings had not been instituted and such controversies had been 
between the bankrupts and such adverse claimants.  119

 The 1898 Act was amended to provide that, after approval of the petition in a corporate reorganization, the bankruptcy court 
generally could exercise the powers of a federal equity receivership court.  120 In other words, the district court's bankruptcy 
jurisdiction was different from the district court's equitable jurisdiction.  121 In 1903, in what came to be recognized as the most 
authoritative treatise on the 1898 Act, Collier on Bankruptcy concluded that the origin of the district courts, as courts of 
bankruptcy, was statutory, and that they had no powers or jurisdiction other than conferred on them by or necessarily implied 
from the 1898 Act.  122

The bulk of the judicial and administrative work under the 1898 Act was done by "referees" appointed by the district courts. 
123 Referees were the successors to the "registers" of the 1867 Act, and the predecessors of today's  [*20]  bankruptcy judges. 
124 Referees generally had jurisdiction to, among other things, consider all bankruptcy petitions and adjudicate persons 
bankrupt or dismiss petitions, exercise the powers vested in the courts of bankruptcy for administering oaths, examine persons 
as witnesses and require production of documents in proceedings before them, exercise the district judge's power to take 
possession and release the bankrupt's property due to the judge's absence, sickness or disability, and to perform the duties: (1) 
conferred on the district courts by the 1898 Act, and (2) prescribed by the rules or orders of the district court, except as 
otherwise provided in the 1898 Act.  125 In 1938 referees were also given express jurisdiction to perform the bankruptcy duties 
of the district court incidental to ancillary jurisdiction, to grant, revoke or deny discharges and to confirm or to refuse to 
confirm plans and to set aside confirmed plans.  126 Confusingly, the word "court" in the 1898 Act meant either the district 
judge or the referee of the court of bankruptcy in which the proceedings were pending.  127 Referees were renamed bankruptcy 
judges in 1973.  128

118  See id. 11. This provision, which was amended without material change before it was repealed in 1978, was the "source of authority for 
the equity jurisdiction of the bankruptcy court." J. Vincent Aug, Recent Trends in the Application of Equitable Principles of Bankruptcy, 43 
J. Nat'l Conf. Ref. Bankr. 109, 109 (1969); see also Pepper v. Litton, 308 U.S. 295, 305 (1939) (concluding that a bankruptcy court is a court
of equity by virtue of this provision); In re Taylor Oak Flooring Co., 87 F. Supp. 6, 10 (W.D. Ark. 1949) (by virtue of this provision "a
bankruptcy court is a court of equity at least in the sense that in the exercise of the jurisdiction conferred upon it by the act, it applies the
principles and rules of equity jurisprudence"). However, it should be noted that in 1911 the district courts were also given original jurisdiction
over all matters and proceedings in bankruptcy. 36 Stat. 1093, ch. 231, 24, para. 19th (Mar. 3, 1911).

119   11 U.S.C. 46(a) (repealed 1978) (emphasis added). 

120  See id. 515. 

121   Nat'l Automatic Tool Co. v. Goldie, 27 F. Supp. 399, 401 (D. Minn. 1939) ("It is elementary that the District Court of the United States 
sitting in bankruptcy and the District Court of the United States sitting in law or equity are separate and independent courts."); see also Am. 
Sur. Co. of N.Y. v. Wabash R.R. Co., 107 F.2d 685, 688 (8th Cir. 1939) ("It is true that the jurisdiction of a District Court, acting in 
Bankruptcy, is different and distinct from its jurisdiction in equity."); Hanna v. Brictson Mfg. Co., 62 F.2d 139, 145 (8th Cir. 1932) ("That 
the court's equity jurisdiction is a thing entirely separate and apart from its jurisdiction in bankruptcy seems obvious."). 

122  Collier on Bankruptcy 2, at 11 (William H. Hotchkiss ed., 4th ed. 1903). 

123  Tabb, supra note 98, at 25. 

124  Id. 

125  Bankruptcy Act of 1898, ch. 541, 38, 30 Stat. 544, 555 (repealed 1978). 

126  Pub. L. No. 696, ch. 575, 38, 52 Stat. 840, 857-58 (1938) (repealed 1978). 

127   11 U.S.C. 1(9) (repealed 1978). 
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Consequently, referees (and later bankruptcy judges) had all the powers of a district judge under the 1898 Act, as amended, 
except those expressly reserved to the district judge.  129 The powers reserved to the district judge included the power to 
determine the legal and equitable controversies set forth in 23 of the 1898 Act whether or not the parties consented.  130

In the course of construing the provisions of the 1898 Act dealing with equitable jurisdiction, the Supreme Court repeatedly 
remarked that bankruptcy proceedings are equitable in nature  131 and that courts of bankruptcy are courts of equity.  132 
However, none of these Supreme Court opinions  [*21]  states that a referee (i.e., bankruptcy judge) has the powers of a court 
of equity.  133 To the contrary, there is no doubt that in all of these decisions, except for Katchen v. Landy, the Supreme Court 
declared that the district court is a court of equity.  134 Furthermore, as noted above, under the 1898 Act the district courts 
functioned as courts of law and equity or as courts of bankruptcy.  135 According to Collier on Bankruptcy, "It would seem … 
that … the district courts while sitting in bankruptcy are also separate courts, exercising a distinct jurisdiction, different from 
that, for instance, of the same court while sitting in admiralty."  136 Thus, when federal law was changed in 1915 to permit 
equitable defenses to be interposed directly in an action at law in federal court,  137 there was no effect on proceedings in 

128  Tabb, supra note 98, at 25. 

129   In re Swartz, 130 F.2d 229, 232 (7th Cir. 1942).  

130  See 11 U.S.C. 46 (repealed 1978). 

131  See Cont'l Ill. Nat'l Bank & Trust Co. v. Chicago R. I. & P. Ry. Co., 294 U.S. 648, 675 (1935);  Local Loan Co. v. Hunt, 292 U.S. 234, 
240 (1934);  C. Elliott & Co. v. Toeppner, 187 U.S. 327, 331 (1902);  Bardes v. First Nat'l Bank of Hawarden, 178 U.S. 524, 535 (1900); see 
also Bank of Marin v. England, 385 U.S. 99, 103 (1966) ("There is an overriding consideration that equitable principles govern the exercise of 
bankruptcy jurisdiction."); Pepper v. Litton, 308 U.S. 295, 304 (1939) (stating that by virtue of 2 of the 1898 Act a "bankruptcy court is a 
court of equity at least in the sense that in the exercise of the jurisdiction conferred upon it by the [1898 Act], it applies the principles and 
rules of equity jurisprudence").

It appears that the first Supreme Court case under the 1898 Act to declare that bankruptcy proceedings are equitable in nature was Bardes, 
178 U.S. 524, 534 (1900) ("proceedings in bankruptcy generally are in the nature of proceedings in equity"). While this statement follows a 
discussion of 2 of the 1898 Act, the statement does not cite that section or any other section of the 1898 Act. 

132  See Katchen v. Landy, 382 U.S. 323, 326-27 (1966);  Young v. Higbee Co., 324 U.S. 204, 213 (1945);  Columbia Gas & Elec. Corp. v. 
Am. Fuel & Power Co., 322 U.S. 379, 383 (1944) (noting that a court of bankruptcy possesses and may exercise equitable powers but that a 
bankruptcy proceeding is not itself a suit in equity); Pfister v. N. Ill. Fin. Corp., 317 U.S. 144, 151 (1942);  Prudence Realization Corp. v. 
Geist, 316 U.S. 89, 95 (1942);  Am. United Mut. Life Ins. Co. v. City of Avon Park, 311 U.S. 138, 145 (1940);  Securities and Exchange 
Comm'n. v. United States Realty & Improvement Co., 310 U.S. 434, 455 (1940);  Pepper v. Litton, 308 U.S. at 304 (stating that for many 
purposes bankruptcy courts are essentially courts of equity); Wayne United Gas Co. v. Owens-Illinois Gas Co., 300 U.S. 131, 134 (1937) 
(observing that a bankruptcy court applies the doctrines of equity); Cont'l Ill. Nat'l Bank & Trust Co., 294 U.S. at 675;  Local Loan, 292 U.S. 
at 240.  

133  See supra note 132 and cases cited therein. It should also be mentioned that under the Bankruptcy Act of 1898 summary proceedings 
before referees were not understood to be proceedings in equity. See Daniel v. Guar. Trust Co., 285 U.S. 154, 164 (1932).  

134  All of the cases cited in note 132, supra, involved review of decisions of district judges, not referees, except for Pfister and Katchen. In the 
Pfister opinion it is quite clear that the courts of bankruptcy that the Supreme Court calls courts of equity are the district courts, not referees. 
See 317 U.S. at 152-53. Only in the Katchen case, which is the most recent opinion listed, is it ambiguous whether the Supreme Court means 
the district court or the referee when it says that bankruptcy courts are essentially courts of equity. See 382 U.S. at 326-27, 337-39. Yet, even 
in this instance the Supreme Court cited to two of its earlier cases, Local Loan Co. v. Hunt and Pepper v. Litton, each of which reviewed a 
decision of the district judge, not of a referee. See also Plank, supra note 7, at 668 ("It remains fashionable to say that bankruptcy courts are 
'courts of equity.' This statement had some validity under the Bankruptcy Act of 1898 because under that Act the 'bankruptcy court' was the 
U.S. District Court, which did have broad equity powers.") (footnotes omitted). 

135  See supra notes 116-21 and accompanying text. 

136  Collier on Bankruptcy 2, at 11 (William H. Hotchkiss ed., 4th ed. 1903). 

137  Act to codify, revise, and amend the laws related to the judiciary, ch. 90, 274(b), 38 Stat. 956 (1915).  
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bankruptcy because they were not actions at law; before a bankruptcy referee this law could apply only to actions between the 
trustee and adverse claimants concerning property acquired or claimed by the trustee where the parties consented to the 
jurisdiction of the referee. And, to buttress the assertion that the district court (or referee) sitting in bankruptcy did not actually 
sit as a court of equity, when many federal statutes were revised in 1948 to reflect the merger of law and equity in the federal 
courts a decade earlier, none of the bankruptcy provisions dealing with the jurisdiction of the district court was amended.

 [*22] 

4. The Bankruptcy Reform Act of 1978

 Congress repealed the 1898 Act and replaced it with the Bankruptcy Reform Act of 1978.  138 Therefore, the jurisdictional 
provisions upon which the Supreme Court has explicitly relied to declare that bankruptcy proceedings are equitable in nature 
no longer exist. Section 241 of the Bankruptcy Reform Act of 1978, 28 U.S.C. 1481, did vest bankruptcy judges with "the 
powers of a court of equity, law and admiralty."  139 However, Congress revoked these powers in 1984  140 and current 
bankruptcy statutes do not confer any other general equitable power on bankruptcy (or district) judges.  141 They merely 
provide that "the district courts shall have original and exclusive jurisdiction of all cases under title 11,"  142 without 
specifically granting any jurisdiction in equity. And the statutory power of district courts to refer bankruptcy cases and 
proceedings to bankruptcy judges similarly fails to refer  [*23]  to any jurisdiction in equity or to define the bankruptcy court as 
a court of equity.  143

138  Bankruptcy Reform Act of 1978, Pub. L. No. 95-598, 401, 92 Stat. 2549, 2682 (1978).  

139  Bankruptcy Reform Act of 1978, Pub. L. No. 95-598, 241(a), 92 Stat. 2549, 2671 (1978) (former 28 U.S.C. 1481). The House Report on 
510 of the Bankruptcy Code states in pertinent part that "the bankruptcy court will remain a court of equity." H.R. Rep. No. 95-595, at 359 
(1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6315 (emphasis added). The House Report on proposed 28 U.S.C. 1481 also declared that "this 
section gives the bankruptcy court the powers of a court of equity, law and admiralty. It is the concomitant of the bankruptcy courts increased 
jurisdiction, and is necessary to enable the bankruptcy court to exercise that jurisdiction and its powers under the bankruptcy code." Id. at 
448, 1978 U.S.C.C.A.N. at 6404; see also In re Kestner, 9 B.R. 334, 336 (Bankr. E.D. Va. 1981) (Section 1481 provides that "courts of 
bankruptcy have the powers of a court of equity. This power is concomitant with the bankruptcy court's increased jurisdiction under the 
Bankruptcy Code, and it is necessary to enable it to effectively exercise that jurisdiction and its enhanced powers under the Bankruptcy 
Code.").

The floor statements on the Bankruptcy Reform Act of 1978 in both the House and the Senate further provide that "28 United States Code 
1481 rounds out the power of a bankruptcy court by making clear that the court has all the powers of a court of equity, law, or admiralty." 
124 Cong. Rec. 34010 (daily ed. Oct. 6, 1978) (statement of Sen. DeConcini); 124 Cong. Rec. 32411 (daily ed. Sept. 28, 1978) (statement of 
Rep. Edwards). 

140  See Bankruptcy Amendments and Federal Judgeship Act of 1984, Pub. L. No. 98-353, 113, 98 Stat. 333, 343 (1984). The Senate 
committee report on the bill that culminated in this Act seems to indicate that 1481 was repealed to "enhance the control of the Article III 
courts over the adjunct bankruptcy courts" and because the committee "felt it more appropriate, following [the] Marathon [decision holding 
the bankruptcy courts established by the 1978 Reform Act unconstitutional], to allow the councils of each judicial circuit to make necessary 
and appropriate orders regarding the administration of … cases." S. Rep. No. 98-55, at 37 (1983). 

141  Cf. McCoid, supra note 84, at 36. Writing in 1991 Professor McCoid said:

 It seems to me that it is fair to read what Congress has done, beginning in 1800 and extending through 1984, as perpetuating the English 
concept of a bankruptcy court with legal as well as equitable jurisdiction. Whether constituted of commissioners, district judges, referees, or 
bankruptcy judges, the essence of the enterprise has remained the same, a durable example of the merger of law and equity.

 However, as noted in the text above, no equitable jurisdiction was conferred by the 1800 Act, referees had no equitable jurisdiction under the 
1841 Act because they were not then in existence, and the equitable jurisdiction of both district judges and referees was quite limited under 
the 1867 Act. Referees only had meaningful equitable powers pursuant to the 1898 Act. 

142   28 U.S.C. 1334(a) (2000). 

143   28 U.S.C. 157 (2000) 
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C. Current Equitable Powers Under Title 28, the Bankruptcy Code, and the Federal Rules of Bankruptcy Procedure

1. Equitable Powers Under Title 28

 While Title 28 of the United States Code furnishes some equitable powers, no provision of Title 28 confers any general 
equitable authority upon bankruptcy judges. Section 959(a) of Title 28 states that trustees of any property, including debtors in 
possession, "may be sued, without leave of the court appointing them, with respect to any of their acts or transactions in 
carrying on business connected with such property" and that "such actions shall be subject to the general equity power of such 
court … ."  144 However, as was just shown in this Article, a bankruptcy judge does not have any general equity power. 
Therefore, 959(a) confers no authority on a bankruptcy judge. On the other hand, 1452(b) of Title 28 authorizes a court to 
remand a removed claim or cause of action "on any equitable ground."  145 If a bankruptcy judge is a "court" within the 
meaning of this section, then a bankruptcy judge may rely on this specific type of equitable power to remand a removed claim 
or cause of action.

Section 1651 of Title 28 of the United States Code, which is known as the "All Writs Act," provides in pertinent part that "all 
courts established by Act of Congress may issue all writs necessary or appropriate in aid of their respective jurisdictions and 
agreeable to the usages and principles of law."  146 In 1945 the Supreme Court found that this language did not confer on the 
district courts any powers beyond those that are traditionally exercised by courts of equity.  147 And, of course, we have already 
seen that a bankruptcy judge does not have the powers of a court of equity.  148

Since the bankruptcy "court" is a court established by Congress, it may  [*24]  issue orders authorized by the All Writs Act.  149 
Alternatively, because a bankruptcy judge is a judicial officer of the district court,  150 and the district court is a court 
established by Congress,  151 a bankruptcy judge may issue orders under the All Writs Act.  152 One bankruptcy court has 

144   28 U.S.C. 959(a) (2000). 

145   28 U.S.C. 1452(b) (2000). 

146   28 U.S.C. 1651 (2000). The All Writs Act also authorizes a judge or justice of a court that has jurisdiction in a matter to issue an 
alternative writ or rule nisi. Id. An alternative writ is "[a] common-law writ commanding the person against whom it is issued either to do a 
specific thing or to show cause why the court should not order it to be done." A rule nisi, which is also known as a decree nisi, is a court's 
order "that will become absolute unless the adversely affected party shows the court, within a specified time, why it should be set aside." 
Black's Law Dictionary 441, 1640 (8th ed. 2004). 

147  See De Beers Consol. Mines, Ltd. v. United States, 325 U.S. 212, 218-19, 222 (1945); see also ITT Cmty. Dev. Corp. v. Barton, 569 F.2d 
1351, 1359 (5th Cir. 1978) ("Both the All Writs Act and the inherent powers doctrine provide a federal court with various common law 
equity devices to be used incidental to the authority conferred on the court by rule or statute."). 

148  See supra notes 131-41 and accompanying text. 

149  See In re Optical Techs., Inc., 261 B.R. 781, 784 (Bankr. M.D. Fla. 2001).  

150   28 U.S.C. 151, 152(a) (2000). 

151  See id. 81-144, 451. 

152  See Steve H. Nickles and David G. Epstein, Another Way of Thinking About Section 105(a) and Other Sources of Supplemental Law 
Under the Bankruptcy Code, 3 Chap. L. Rev. 7, 15 (2000) ("We believe that the All Writs Statute still applies to bankruptcy courts, but only 
indirectly or derivatively as units of the federal district courts."). But see Celotex Corp. v. Edwards, 514 U.S. 300, 329 n.16 (1995) ("The 
1984 amendments [to Title 28] also repealed the authorization of bankruptcy judges to act pursuant to the All Writs Act.") (J. Stevens, 
dissenting); 2 Collier on Bankruptcy 105.LH[3] (Alan N. Resnick & Henry J. Sommer eds., 15th ed. rev. 2004) (" Section 105 [of the 
Bankruptcy Code is] the sole remaining authority for the exercise by the [bankruptcy court] of the kinds of powers granted under the All 
Writs statute."); accord Gnidovec v. Alwan (In re Alwan Bros. Co.), 105 B.R. 886, 895 n.10 (Bankr. C.D. Ill. 1989).  
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stated that it "has power under the All Writs Act … to enter orders of restitution as a method of protecting its judgments."  153 
And a few other decisions have noted that the All Writs Act authorizes the bankruptcy court to issue injunctions.  154

The Supreme Court has more recently defined the scope of the All Writs Act:

 The All Writs Act is a residual source of authority to issue writs that are not otherwise covered by statute. Where a statute 
specifically addresses the particular issue at hand, it is that authority, and not the All Writs Act, that is controlling. Although 
[the] Act empowers federal courts to fashion extraordinary remedies when the need arises, it does not authorize them to issue 
ad hoc writs whenever compliance with statutory procedures appears inconvenient or less appropriate.  155

 If no other provision of the Bankruptcy Code or Bankruptcy Rules applies in a given instance, it can be argued that 105(a) of 
the Bankruptcy  [*25]  Code serves as a statute that "specifically addresses the particular issue at hand." Indeed, when 105(a) 
was enacted in 1978 Congress intended it to be more expansive than the All Writs Act.  156 Consequently, given both the fact 
that the All Writs Act does not confer any powers beyond traditional equitable powers and the broad scope of Bankruptcy Code 
105(a), even if a bankruptcy judge can utilize the All Writs Act, it seems clear that this Act does not furnish any powers beyond 
those available under the Bankruptcy Code (including 105(a)),  157 and the Bankruptcy Rules. This means that Title 28 
effectively only affords a bankruptcy judge with a particular remand power; it does not actually provide any general equitable 
authority.

2. Equitable Powers Under the Bankruptcy Code and Rules

 No subsequent amendments to the Bankruptcy Code have restored a bankruptcy judge's (or district judge's) general equitable 
authority in bankruptcy.  158 Some courts regard 105(a) of the Bankruptcy Code as granting a bankruptcy judge the power to 
act as a "court of equity,"  159 but this statement is clearly incorrect. Section 105(a) authorizes a bankruptcy judge to issue any 

153   Davis v. Ill. State Police Fed. Credit Union (In re Davis), 244 B.R. 776, 785 (Bankr. N.D. Ill. 2000).  

154   EEOC v. Rath Packing Co., 787 F.2d 318, 325 (8th Cir. 1986);  Gatx Terminals Corp. v. A. Tarricone, Inc. (In re A. Tarricone, Inc.), 77 
B.R. 430, 433 (Bankr. S.D.N.Y. 1987); see also UNR Indus., Inc. v. Cont'l Ins. Co., 101 B.R. 524, 526 n.2 (N.D. Ill. 1989) (noting that the 
district court did not question bankruptcy judge's reliance upon the All Writs Act "as authority for an injunction entered restraining future 
claims against settling insurance companies"); Brenham v. Deerfield Org., Inc. (In re Norman Indus., Inc.), 1 B.R. 162, 165 (Bankr. W.D. La. 
1979) (stating that the All Writs Act recognizes and declares the principle that bankruptcy courts are courts of equity and, therefore, they have 
the inherent "power to issue an injunction when necessary to prevent the defeat or impairment of [their] jurisdiction"). 

155   Pa. Bureau of Corr. v. United States Marshals Serv., 474 U.S. 34, 43 (1985); see also Syngenta Crop Prot., Inc. v. Henson, 537 U.S. 28, 
32 (2002).  

156  See H.R. Rep. No. 95-595, at 317 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6274 ("Section 105 is repeated here [in the Bankruptcy 
Code] for the sake of continuity from current law and ease of reference, and to cover any powers traditionally exercised by a bankruptcy court 
that are not encompassed by the All Writs Statute."). 

157  One bankruptcy court has observed that it "has the authority under both 28 U.S.C. 1651 (the 'All Writs Statute') and Bankruptcy Code 105 
to issue any order in aid of its jurisdiction." In re Mayhew, No. 90-60141, 1994 WL 16006013, at 3 (Bankr. S.D. Ga. July 25, 1994). 

158  Contrast this lack of general equitable authority with the authority given to the Court of International Trade. Like the bankruptcy courts 
that were to be established under the Bankruptcy Reform Act of 1978 to replace the federal district courts sitting in bankruptcy, the Court of 
International Trade was created to replace the Customs Court. See Alberta Gas Chems., Inc. v. United States, 496 F. Supp. 1332, 1334-35 
(Cust. Ct. 1980). Even though the Court of International Trade is an Article III Court just like a federal district court, Congress delegated to 
the Court of International Trade the equitable powers of a federal district court and authorized the Court of International Trade to issue 
declaratory judgments, injunctions, and writs of mandamus and prohibition under specific circumstances. See 28 U.S.C. 251(a), 1585 and 
2643 (2000). As pointed out in the text accompanying note 139 supra, Congress likewise vested the new bankruptcy courts with the powers 
of a court of equity. It seems clear, therefore, that Congress believed that neither the new bankruptcy courts nor the new Court of 
International Trade - an Article III court that should have all the inherent powers of any Article III court - had any general implied equitable 
powers. This is in contrast to the federal district courts that were expressly delegated original jurisdiction over certain cases in law and equity 
by acts of Congress before law and equity merged in 1938. 
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order, process or judgment necessary or appropriate to carry out the provisions of the Bankruptcy Code;  160 it does not 
mention equity or equitable  [*26]  power. Section 105(a) was first enacted together with former 28 U.S.C. 1481 that conferred 
the powers of a court of equity on bankruptcy judges.  161 If Congress intended to give general equitable power to bankruptcy 
judges in 105(a) such authority would have been expressly stated in 105(a) and not in former 1481 of Title 28. Consequently, 
when applying 105(a) a bankruptcy judge should not balance the equities of the situation.  162

While a bankruptcy judge has no general equitable powers under bankruptcy law, Congress has incorporated into the 
Bankruptcy Code specific equitable concepts, interests, principles and remedies. The words "equity," "equities," "equitable" 
and "equitably" are used thirty-three times in the Bankruptcy Code.  163 For example, a bankruptcy judge may reduce the reach 
of a security interest on postpetition rents, proceeds, profits, products, or offspring based on the equities of the case.  164 The 
bankruptcy estate has the benefit of any defense, including equitable defenses available to the debtor against other entities.  165 
The Bankruptcy Code provides the equitable remedy of an automatic injunction upon filing of a petition,  166 and a bankruptcy 
judge is specifically authorized to issue various types of equitable relief, including injunctions  167 and disgorgement.  168 
Relying on a form of equitable  [*27]  power, a bankruptcy judge can consolidate the estates of the debtors who file a joint 

159  Indeed, one district court has stated that, "because the bankruptcy court is a court of equity, … the relief it can provide under 105 is 
limited to equitable orders." Malone v. Norwest Fin. Cal., Inc., 245 B.R. 389, 394 (E.D. Cal. 2000) (citation omitted); see also Brenham v. 
Deerfield Org., Inc. (In re Norman Indus., Inc.), 1 B.R. 162, 165 (Bankr. W.D. La. 1979) (stating that the predecessor of 105(a), 2(a)(15) of 
the 1898 Bankruptcy Act, recognized and declared the principle that courts of bankruptcy are courts of equity). 

160   11 U.S.C. 105(a) (2000). Section 105(a) was derived from subsection 2(a)(15) of the former Bankruptcy Act. H.R. Rep. No. 95-595, at 
316 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6273. Former subsection 2(a)(15) authorized the court to "make such orders, issue such 
process and enter such judgments in addition to those specifically provided for, as may be necessary for the enforcement of the provisions" of 
the former bankruptcy act. 11 U.S.C. 2(a)(15) (repealed 1978). Like current Bankruptcy Code 105(a), subsection 2(a)(15) of the former 
bankruptcy act neither mentioned equity nor provided any equitable authority. 

161  See supra note 139 and accompanying text. 

162  Contra Stupka v. Great Lakes Ed. (In re Stupka), 302 B.R. 236, 246 (Bankr. N.D. Ohio 2003).  

163  See 11 U.S.C. 101(5)(A),(B), (36), (54), 363(f)(5), 365(d)(10), 502(c)(2)(j), 510(c)(1), 524(g)(2)(B)(III), (4)(B)(ii), 524(h)(1)(A), 
541(a)(1), (d), 552(b)(1), (b)(2), 557(d)(2)(D), 702(a)(2), 723(d), 902(3), 1112(d)(3), 1113(b)(1)(A), 1113(c)(3), 1114(f)(i)(A), (g)(3), 
1124(1),(2)(d), 1129(b)(1), (b)(2), 1171 (2000). The Supreme Court has stated that Bankruptcy Code 507(a)(8)(A)(ii) "demonstrates that the 
Bankruptcy Code incorporates traditional equitable principles." Young v. United States, 535 U.S. 43, 53 (2002) (emphasis in original). And 
another court has referred to Bankruptcy Code 522(g) as "nothing more than a statutory expression of the doctrine of equitable estoppel." See 
Mefford v. Avco Fin. Servs. of Indianapolis, Inc. (In re Mefford), 18 B.R. 853, 855 (Bankr. S.D. Ind. 1982).  

164   11 U.S.C. 552(b) (2000). 

165  See 11 U.S.C. 558 (2000) (emphasis added). Equitable defenses include estoppel, laches, setoff, recoupment, unclean hands, mistake, 
fraud, illegality, failure of consideration, misconduct, compromise and ratification. Nonbankruptcy setoff rights are also expressly recognized 
in the Bankruptcy Code, and both setoff and recoupment are available in adversary proceedings. See 11 U.S.C. 553 (2000); Fed. R. Bank. 
Proc. 7013 and Fed. R. Civ. Proc. 13. 

166  See 11 U.S.C. 362 (2000); Quarles v. Wells Fargo Home Mortgage, Inc., (In re Quarles), 294 B.R. 729, 731, (Bankr. E.D. Ark. 2003) 
("Plaintiff's allegation regarding [violation of] the automatic stay invokes an equitable provision of the Bankruptcy Code … ."). 

167  See 11 U.S.C. 110(j), 304(b), 524(a), 524(g), 904, 921(w) and 1170(d) (2000). 

168  See 11 U.S.C. 329(b) (stating court may order return of any excessive payment made to debtor's attorney); 330(a)(5) (providing court may 
order return of interim compensation to professionals to the extent it exceeds the final award); 1226(a) and 1325(a)(2) (stating trustee shall 
return certain payments to Chapter 12 or 13 debtor if a plan is not confirmed); see also 11 U.S.C. 1142(b) (2000) (authorizing the court to 
direct debtor and any other necessary party to perform any act necessary for the consummation of a Chapter 11 plan); In re Beta Int'l, Inc., 
210 B.R. 279, 281-82, 283-84 (E.D. Mich. 1997) (finding bankruptcy court had the power under a confirmed Chapter 11 plan and 1142(b) 
and other court decisions to order a creditor to return a portion of proceeds of sale of equipment to the trustee). 
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petition  169 and a Chapter 11 plan can provide for the consolidation of the debtor with one or more persons.  170 And, 105(b) of 
the Bankruptcy Code expressly prohibits a bankruptcy judge from appointing a receiver,  171 which is a traditional type of 
equitable relief.

The Federal Rules of Bankruptcy Procedure provide for equitable setoff and recoupment, the equitable devices of interpleader, 
class actions, derivative proceedings by shareholders and intervention in adversary proceedings in bankruptcy, and for a party's 
equitable relief from a final judgment, order or proceeding upon such terms as are just.  172 Both the Bankruptcy Code and the 
Federal Rules of Bankruptcy Procedure refer to making accounts or an accounting, which are equitable in nature, in several 
places.  173

Thus, contrary to what Justice Story first said regarding the Bankruptcy Act of 1841, today there is no federal statute which 
states that the bankruptcy court has the full powers of a court of equity.  174 A bankruptcy judge  [*28]  (or a district judge 
sitting in bankruptcy)  175 has only the specific equitable kinds of powers provided by the Bankruptcy Code, the Federal Rules 
of Bankruptcy Procedure, Title 28 of the United States Code, and nonbankruptcy law.

D. Consequences of Lack of Grant of General Equitable Powers

169   11 U.S.C. 302(b) (2000). 

170   11 U.S.C. 1123(a)(5)(C) (2000). 

171   11 U.S.C. 105(b) (2000). 

172  See Fed. R. Bankr. Proc. 7013, 7022, 7023, 7023.1, 7024, 9024 and Fed. R. Civ. Proc. 22(1), 60(b); see also Ross v. Bernhard, 396 U.S. 
531, 534-41 & n.15 (1970);  Lowry v. Int'l Bhd. of Boilermakers, 259 F.2d 568, 571 (5th Cir. 1958);  In re Acorn Hotels, LLC, 251 B.R. 696, 
703 (Bankr. W.D. Tex. 2000) ("Any motion brought under Rule 60(b) is one originating in equity. As such, equitable principles apply to the 
propriety of granting relief.") 

173  See 11 U.S.C. 303(g), 345(b)(1)(C)(I), 363(c)(4), 542(a), 543(b)(2), 704(2)(9) (2000); Fed. R. Bankr. P. 1019 (5)(A),(B), 2001(d), 
2003(g), 2009(e), 2012(b), 5009, 6002. Another provision of the Code authorizes a Chapter 7 trustee of a debtor general partnership to sue a 
general partner to recover a deficiency in the property of the partnership estate necessary to pay all allowed claims in full. See 11 U.S.C. 
723(a) (2000). Such a suit is equitable in nature because it is essentially an action for an accounting. Silk v. Miller (In re CS Assocs.), 167 
B.R. 368, 369, & n.3 (E.D. Pa. 1994).  

174  See Marcia S. Krieger, The Bankruptcy Court is a Court of Equity: What Does That Mean?, 50 S.C. L. Rev. 275, 310 (1999) (concluding 
that "from historical, procedural, jurisprudential, and practical perspectives the bankruptcy court is not a court of equity. It is, instead, a 
specialized court of limited jurisdiction applying statutory law … ."); Daniel B. Bogart, Resisting the Expansion of Bankruptcy Court Power 
Under Section 105 of the Bankruptcy Code: The All Writs Act and an Admonition from Chief Justice Marshall, 35 Ariz. St. L.J. 793, 824 
(2003) (stating that "bankruptcy is not merely the sum of law and equity, but quite a bit more. The administrative process, and the federal 
nature and reach of American bankruptcy law, suggest that bankruptcy courts are not merely courts in equity."); Garrard Glenn, Effect of 
Discharge in Bankruptcy: Ancillary Jurisdiction of Federal Court, 30 Va. L. Rev. 531, 537 n.26 (1944)("The fact of history is that bankruptcy 
is a statutory process that is administered by a statutory court. Owing to a happy accident of history, such a court applies equitable principles, 
but in no other sense can it be called a court of equity … ."); Plank, supra note 7, at 668 ("Under the Code, bankruptcy courts are not Article 
III courts and do not have the full equity powers of Article III courts. They are courts of limited jurisdiction that do have some equitable 
powers."); see also Thomas O. Main, Traditional Equity and Contemporary Procedure, 78 Wash. L. Rev. 429, 511 (2003) ("Bankruptcy courts 
seem to be equity courts largely in name only.") (citations omitted). 

175  If a district judge has jurisdiction over a bankruptcy case or proceeding under both 11 U.S.C. 1334 and another federal statute, and the 
other statute confers equitable authority upon the district judge, the district judge may, however, have the full powers of a court of equity. For 
example, if a district judge hearing a bankruptcy matter also has federal question or diversity jurisdiction over the matter, then the district 
judge probably can act as a court of equity pursuant to the other federal statute. Reason: before the merger of law and equity the district court 
had federal question and diversity jurisdiction over "all suits of a civil nature, at common law or in equity" and equitable relief and equitable 
defenses were available in both equitable and legal actions in the district court. See Historical and Statutory Notes to 28 U.S.C.A. 1331, 1332 
(West 2004); and 38 Stat. 956 (former 28 U.S.C. 398) (repealed as obsolete in 1948). 
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1. Creditor That Files Claim Should Still Have Jury Trial Right in Legal Actions

 The Seventh Amendment to the United States Constitution preserves the right to a jury trial in a suit at common law where the 
value in controversy exceeds $ 20.  176 Because a suit at common law is a legal action, not an equitable action, there is no 
Seventh Amendment right to a jury trial for purely equitable causes of action. Therefore, if filing a proof of claim with the 
bankruptcy court effectively converts a creditor's legal cause(s) of action into equitable one(s), the creditor who so files would 
lose its right to have a jury adjudicate an objection to the claim or a legal counterclaim filed against the creditor in the 
bankruptcy court.

In Katchen v. Landy the Supreme Court said in regard to the 1898 Act that there is no right to a jury trial on claims in 
bankruptcy because the bankruptcy case is "inherently [a] proceeding[] in equity":

 As bankruptcy courts have summary jurisdiction to adjudicate controversies relating to property over which they have actual 
or constructive possession … ; and as the proceedings of bankruptcy courts are inherently proceedings in equity … ; there is no 
Seventh Amendment right to a jury trial for determination of objections to claims … .  177

  [*29]  Eight years later the Supreme Court observed that Katchen v. Landy "recognized that a bankruptcy court has been 
traditionally viewed as a court of equity, and that jury trials would 'dismember' the statutory scheme of the Bankruptcy Act."  
178

In 1977, the Supreme Court characterized the Katchen holding as recognizing the bankruptcy court as a "specialized court of 
equity":

 [In Katchen,] this Court sustained the power of a bankruptcy court, exercising summary jurisdiction without a jury, to 
adjudicate the otherwise legal issues of voidable preferences. The Court did so on the ground that a bankruptcy court, 
exercising its summary jurisdiction, was a specialized court of equity and constituted a forum before which a jury would be out 
of place and would go far to dismantle the statutory scheme.  179

 And, in 1990 in a case commenced under the current Bankruptcy Code, the Supreme Court held in Langenkamp v. Culp that 
creditors who filed claims against the bankruptcy estate brought themselves within the equitable jurisdiction of the bankruptcy 
court and consequently were not entitled to a jury trial on the trustee's preference action against them.  180

176   U.S. Const. amend. VII. 

177   Katchen v. Landy, 382 U.S. 323, 336-37 (1966). The Katchen opinion also quoted an earlier Supreme Court case as follows:

 So, in cases of bankruptcy, many incidental questions arise in the course of administering the bankrupt estate, which would ordinarily be 
pure cases at law, and in respect of their facts triable by jury, but, as belonging to the bankruptcy proceedings, they become cases over which 
the bankruptcy court, which acts as a court of equity, exercises exclusive control. Thus a claim of debt or damages against the bankrupt is 
investigated by chancery methods.

 Id. at 337 (quoting dicta in Barton v. Barbour, 104 U.S. (14 Otto) 126, 134 (1881).  

178   Curtis v. Loether, 415 U.S. 189, 195 (1974).  

179   Atlas Roofing Co. v. Occupational Safety and Health Review Comm'n, 430 U.S. 442, 454 n.11 (1977).  

180   Langenkamp v. Culp, 498 U.S. 42, 44-45 (1990). In Granfinanciera, S.A. v. Nordberg, 492 U.S. 33, 58 n.14 (1989), the Supreme Court 
stated that:

 As Katchen makes clear, however, by submitting a claim against the bankruptcy estate, creditors subject themselves to the court's equitable 
power to disallow those claims, even though the debtor's opposing counterclaims are legal in nature and the Seventh Amendment would have 
entitled creditors to a jury trial had they not tendered claims against the estate.

 See also Benedor Corp. v. Conejo Enters., Inc. (In re Conejo Enters., Inc.), 96 F.3d 346, 354 n.6 (9th Cir. 1996) ("Once [creditor] filed its 
proof of claim it subjected itself to the bankruptcy court's equitable power and waived any right to a jury trial for the resolution of disputes 
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Subsequent lower court opinions have extended this reasoning to lender  [*30]  liability  181 and avoidance actions  182 brought 
by the debtor or trustee against a creditor who had filed a proof of claim. Defendants who filed a counterclaim in a turnover 
action were also deemed to have consented to the equitable jurisdiction of the bankruptcy court and therefore had no right to a 
jury trial.  183 One decision has even found that a creditor could not withdraw its proof of claim to restore its right to a jury trial 
where the creditor had filed its proof of claim - and thereby elected to participate in the equity court proceeding - before the 
avoidance action was brought against the creditor.  184

It has already been shown, of course, that a bankruptcy judge does not have general equitable jurisdiction.  185 In the context of 
allowing and disallowing claims a bankruptcy judge's sole equitable power should be to reconsider an allowed or disallowed 
claim.  186 Therefore, to the extent that waiver of the right to a jury trial in a preference (or other) action brought by the trustee 
or debtor in possession depends upon the general equitable authority of the bankruptcy court, mere filing of a claim by a 
creditor with the bankruptcy court should not abrogate the creditor's entitlement to a jury trial on legal causes of action brought 
against the creditor by the estate.

2. A Voluntary Debtor Who Files a Petition or an Adversary Proceeding in the Bankruptcy Court Has Not Waived the Right to
a Jury Trial

 Just as courts have held that a creditor's filing of a proof of claim waives the creditor's right to a jury trial on certain legal 
counterclaims, some courts have found that the debtor's filing of a voluntary bankruptcy petition results in loss of the debtor's 
right to a jury trial on legal causes of action brought by the debtor in the bankruptcy court.  187 Similarly, other courts have held 

vital to the bankruptcy process of allowance and disallowance of the claims … ."); Germain v. Conn. Nat'l Bank, 988 F.2d 1323, 1329 (2d 
Cir. 1993) ("The Katchen, Granfinanciera, and Langenkamp line of Supreme Court cases stands for the proposition that by filing a proof of 
claim a creditor foresakes its right to adjudicate before a jury any issue that bears directly on the allowance of that claim - and does so not so 
much on a theory of waiver as on the theory that the legal issue has been converted to an issue of equity.") (emphasis in original). 

181  Cf. Romar Int'l. Ga., Inc. v. Southtrust Bank of Ala. (In re Romar Int'l. Ga., Inc.), 198 B.R. 407, 411-12 (Bankr. M.D. Ga. 1996) (finding 
that where defendant filed a proof of claim, debtor has no right to a jury trial in action brought under Georgia law because debtor subjected 
the action to the bankruptcy court's equitable powers to allow, disallow and offset debts). 

182  See Official Employment-Related Issues Comm. of Enron Corp. v. Lavorato (In re Enron Corp.), 319 B.R. 122, 125 (Bankr. S.D. Tex. 
2004);  Citicorp N. Am., Inc. v. Finley (In re Wash. Mfg. Co.), 128 B.R. 198, 202 (Bankr. M.D. Tenn. 1991) (stating trustee's fraudulent 
conveyance counterclaim to creditor's proof of claim is part of the claim allowance process within the bankruptcy court's equity power); see 
also In re Jensen, 946 F.2d 369, 374 (5th Cir. 1991) (stating in dicta that creditor's filing of a proof of claim also denied the debtor any right 
to a jury trial in a nondischargeability action brought by the creditor in the bankruptcy court). 

183   Bayless v. Crabtree, 108 B.R. 299, 304-05 (W.D. Okla. 1989), aff'd, 930 F.2d 32 (10th Cir. 1991).  

184   EXDS, Inc. v. RK Elec., Inc. (In re EXDS, Inc.), 301 B.R. 436, 437, 439-43 (Bankr. D. Del. 2003).  

185  See supra notes 116-43 and accompanying text. 

186  See 11 U.S.C. 502(j)(2000) ("A reconsidered claim may be allowed or disallowed according to the equities of the case."). 

187  See, e.g., Longo v. McLaren (In re McLaren), 3 F.3d 958, 960-61 (6th Cir. 1993);  N.I.S. Corp. v. Hallahan (In re Hallahan), 936 F.2d 
1496, 1506 (7th Cir. 1991) (concluding that a debtor who voluntarily files for bankruptcy and is a defendant in an adversary proceeding lost 
any Seventh Amendment jury trial right he might have asserted); Hutchins v. Fordyce Bank & Trust Co. (In re Hutchins), 211 B.R. 322, 324 
(Bankr. E.D. Ark. 1997) ("This Court follows [the] well-reasoned authorities which hold that a debtor in bankruptcy does not have a right to 
jury trial on pre-petition claims."); Auto Imports, Inc. v. Verres Fin. Corp. (In re Auto Imports, Inc.), 162 B.R. 70, 72 (Bankr. D. N.H. 1993) 
(finding debtor's filing for bankruptcy submits debtor "to the Court's equitable determination of the claims against [debtor]"); The Splash v. 
Irvine Co. (In re Lion Country Safari, Inc. Cal.), 124 B.R. 566, 573 (Bankr. C.D. Cal. 1991) (holding a debtor is not entitled to a jury trial on 
debtor's cross-claims, integral to restructuring the debtor-creditor relationship, where debtor invoked the bankruptcy court's equitable 
jurisdiction by filing the bankruptcy petition); Boatmen's Bank of Columbia v. Johnson (In re Johnson), 110 B.R. 433, 433-34 (Bankr. W.D. 
Mo. 1990) (denying debtor's request for a jury trial in a Bankruptcy Code 523(a)(2)(A) proceeding because debtor voluntarily filed the 
bankruptcy case and created jurisdiction in the bankruptcy court voluntarily). Contra In re Jensen, 946 F.2d at 374 (debtor's filing for 
bankruptcy did not waive right to jury trial of prepetiton legal claims against non-creditor third parties). 
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that,  [*31]  by merely filing suit in the bankruptcy court, the debtor effectively waives the right to a jury trial on all legal 
causes of action therein.  188

The rationale underlying these opinions is that by filing the petition or the lawsuit the debtor has either consented to the 
bankruptcy court's equitable jurisdiction or equitable powers, or has converted  189 a legal dispute into an equitable dispute. 
However, as mentioned above,  190 a bankruptcy judge does not have general equitable jurisdiction or authority. Filing a 
bankruptcy petition or an adversary proceeding in the bankruptcy court therefore ought not transform legal causes of action into 
equitable ones so as to deny the debtor a right to a jury trial.  191

3. District Courts Should Conduct More Jury Trials in Bankruptcy Cases

 A bankruptcy judge may conduct a jury trial only if she has been specially  [*32]  designated by the district court and the 
parties have expressly consented.  192 Therefore, in those districts where the district court has not made this special designation 
and in those instances in which all of the parties have not consented, a bankruptcy judge may not conduct the jury trial. This 
means that United States District Judges or state court judges should be conducting more jury trials on legal causes of action, 
including claims to recover preferential or fraudulent transfers and contract and tort claims, regardless of whether the creditor 
filed a proof of claim or the debtor filed a bankruptcy petition or the action in the bankruptcy court.  193 Moreover, if a 
proceeding is transferred from the bankruptcy court to the district court for jury trial, the district court should not re-refer the 
proceeding to the bankruptcy court unless the bankruptcy court is authorized to conduct the jury trial and all parties now 
consent, or all parties have waived a jury trial.

4. The Bankruptcy Court Should Not Be Called a Court of Equity

 Under the Bankruptcy Code, proceedings before a bankruptcy judge are not proceedings in equity. A bankruptcy judge does 
not function as a court of equity, specialized or otherwise, and has no general equitable jurisdiction. Consequently, a 
bankruptcy court should not be referred to as a court of equity. Supreme Court and other decisions rendered under the 

188  See Parsons v. United States (In re Parsons), 153 B.R. 585, 588 (M.D. Fla. 1993) (debtors who "submitted their adversary action to the 
equitable jurisdiction of the bankruptcy court … had no right to a jury trial"); Haile Co. v. R.J. Reynolds Tobacco Co. (In re Haile Co.), 132 
B.R. 979, 981 (Bankr. S.D. Ga. 1991) ("By voluntarily selecting the bankruptcy court rather than state court as the forum in which to assert its 
state-law cause of action, [debtor] consented to this court's equitable jurisdiction and thereby waived its right to trial by jury."); see also 
Billing v. Ravin, Greenberg & Zackin, 22 F.3d 1242, 1253 (3d Cir. 1994) (finding that debtors who alleged legal malpractice as a defense to 
postpetition fees for bankruptcy counsel have no right to trial by jury because their claim was converted from a legal one into an equitable 
dispute over a share of the bankruptcy estate); Charlotte Commercial Group, Inc. v. Fleet Nat'l Bank (In re Charlotte Commercial Group, 
Inc.), 288 B.R. 715, 717, 720 (Bankr. M.D.N.C. 2003) (concluding that voluntary Chapter 11 debtor that commenced an adversary proceeding 
in bankruptcy court against a creditor asserting causes of action that patently related to the creditor's proof of claim waived its right to a jury 
trial); Romar Int'l Ga., Inc. v. Southtrust Bank of Ala. (In re Romar Int'l Ga., Inc.), 198 B.R. 407, 407-08, 411-12 (Bankr. M.D. Ga. 1996) 
(finding that debtor who brought a lender liability action against creditor that filed proof of claim does not have a right to a jury trial in the 
action because the debtor subjected the action to the court's equitable powers to allow, disallow and offset mutual debts). 

189  See Billing, 22 F.3d at 1253.  

190  See supra note 141 and accompanying text. 

191  Cf. G. Ray Warner, Katchen Up in Bankruptcy: The New Jury Trial Right, 63 Am. Bankr. L.J. 1, 44-51 (1989) where Professor Warner 
persuasively argues that procedural changes brought about by the 1978 and 1984 amendments to the bankruptcy laws require a jury trial right 
of all legal issues in bankruptcy-related actions. 

192  See 28 U.S.C. 157(e) (2000). 

193  As mentioned in note 194, infra, a federal district judge may have equitable powers that a bankruptcy judge does not possess. However, 
this does not necessarily mean that a federal district court is a "court of equity" in which a debtor that has filed a bankruptcy petition or a 
creditor that has filed a proof of claim would be denied the right to a jury trial on a legal cause of action. The authority and powers of a 
federal district judge are beyond the scope of this Article. 
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Bankruptcy Code stating that the bankruptcy court possesses all equitable authority or powers are incorrect - at least where a 
bankruptcy judge is the presiding judicial officer.  194

5. A Bankruptcy Judge Cannot Invoke Equity to Vary the Bankruptcy Code or Rules or to Promulgate Bankruptcy Law

 Since a bankruptcy court is not a court of equity, a bankruptcy judge ought not resort to non-statutory equitable principles, 
defenses, doctrines or remedies to excuse compliance with  195 or to override provision(s) of the  [*33]   33 Bankruptcy Code 
or rules,  196 or nonbankruptcy federal law.  197 Thus, she should refrain from invoking the maxims of equity,  198 such as the 

194  A federal district judge may also have equitable powers under Article III, Section 2 of the United States Constitution, which states: "The 
judicial power shall extend to all Cases, in Law and Equity, arising under this Constitution, the Laws of the United States … ." U.S. CONST., 
Art. III, 2; see also John T. Cross, The Erie Doctrine in Equity, 60 La. L. Rev. 173, 214 & n.230 (1999) (noting that a federal court's authority 
to enforce a legal right in equity stems from the judicial power of Article III). The key question is whether this provision of the Constitution, 
or a nonbankruptcy federal statute, would vest a federal district judge hearing a bankruptcy matter with equitable authority not possessed by a 
bankruptcy judge. 

195  But see Canino v. Bleau (In re Canino), 185 B.R. 584, 594 (B.A.P. 9th Cir. 1995) ("generally, a failure to comply with bankruptcy rules 
may be excused by equitable doctrines"). 

196  See Welzel v. Advocate Realty Invs., LLC (In re Welzel), 275 F.3d 1308, 1318 (11th Cir. 2001) ("The statutory language of the 
Bankruptcy Code should not be trumped by generalized equitable pronouncements, especially when Congress has been explicit when it 
intends for courts to exercise equitable discretion in the bankruptcy arena."); see also Norwest Bank Worthington v. Ahlers, 485 U.S. 197, 206 
(1988) ("Whatever equitable powers remain in the bankruptcy courts must and can only be exercised within the confines of the Bankruptcy 
Code."); Nickles & Epstein, supra note 152, at 16 ("Equitable principles and rules, however, are not a source of general authority to act 
beyond or different from the Bankruptcy Code."). 

197  Cf. Butner v. United States, 440 U.S. 48, 56 (1979) ("Undefined considerations of equity provide no basis for adoption of a uniform 
federal rule affording mortgagees an automatic interest in the rents as soon as the mortgagor is declared bankrupt."). 

198  Contra, e.g., Swinney v. Academic Fin. Servs. (In re Swinney), 266 B.R. 800, 806 (Bankr. N.D. Ohio 2001) ("This Court … has held that it 
will only invoke its equitable powers under 105(a), so as to partially discharge a student loan debt, if it finds that the equities of the situation 
tip distinctly in favor of the debtor… . This principle is based on the simple legal maxim that one who seeks equity must also do equity.") 
(citations omitted); see also Greene v. Schmukler (In re De Berry), 59 B.R. 891, 898-99 (Bankr. E.D.N.Y. 1986) (barring trustee's action for 
turnover of lawsuit proceeds under Bankruptcy Code 542(a) by the maxim "equity aids the vigilant, not those who slumber on their rights.")

The maxims of equity are:

1. Equity regards that as done which ought to be done.

2. Equity looks to the intent, rather than to the form.

3. He who seeks equity must do equity.

4. He who comes into equity must come with clean hands.

5. Equality is equity.

6. Where there are equal equities, the first in time shall prevail.

7. Where there is equal equity, the law must prevail.

8. Equity aids the vigilant, not those who slumber on their rights.

9. Equity imputes an intention to fulfill an obligation.

10. Equity will not suffer a wrong without a remedy.

11. Equity follows the law.

12. Where one of two innocent parties must suffer, he through whose agency the loss occurred must bear it.

2 Spencer W. Symonds, Equity Jurisprudence 363 (5th ed. 1941).
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"unclean hands" principle, unless she is authorized to do so by a specific provision of the Code, Title 28 or other applicable 
nonbankruptcy law.

A bankruptcy judge should not: (1) imply private rights of action under the Bankruptcy Code simply because it is equitable to 
do so;  199 (2) order disgorgement of funds predicated on general equitable authority,  200 or (3)  [*34]  invoke broad equity 
powers to govern the practice of law in bankruptcy.  201 She ought not, pursuant to her purported federal equitable power, apply 
equitable marshaling,  202 or the equitable doctrine of election of remedies, nor should she invoke the "clean-up" doctrine of 
equity to either decide legal issues under the Bankruptcy Code ancillary to equitable ones without affording a jury trial on these 
legal issues,  203 or to award damages under the Bankruptcy Code for incidental harms, such as emotional distress damages, in 
addition to damages for financial injuries.  204 She should not apply the doctrine of equitable mootness to dismiss a lawsuit 
seeking to revoke a Chapter 11 plan confirmation order where the plan has been substantially consummated.  205 Similarly, 
there ought to be no federal bankruptcy law of equitable subrogation, contribution or reimbursement, except as provided in 
Bankruptcy Code 502(e),  206 507(d)  207 and 509,  208 or of equitable indemnity.  209

199  But see Russell v. Fort McDowell Yavapai Nation (In re Russell), 293 B.R. 34, 39 (Bankr. D. Ariz. 2003) (noting that when a court implies 
a private right of action in a statute it does so because it is equitable). 

200  Contra In re Anolik, 207 B.R. 34, 39 (Bankr. D. Mass. 1997) (noting that disgorgement of interim fees in a Chapter 7 or 11 case that is 
administratively insolvent is a harsh remedy that should be applied only when mandated by the equities of the case); Cass Bank & Trust Co. 
v. Lemay Bank & Trust Co. (In re Jostco, Inc.), 166 B.R. 399, 400, 404-05 (Bankr. E.D. Mo. 1994) (finding that equity required disgorgement 
of funds paid to a creditor by debtor where the court had previously ordered: (1) the debtor to place the funds in separate accounts, and (2) 
such funds be disbursed only upon further court order).

Both of these disgorgement orders could properly be based upon Bankruptcy Code 105(a) because they carry out the distribution provision of 
Bankruptcy Code 726 or 1129 and/or prevent an abuse of process as defined in 105(a). 

201  Contra Patton v. Scholl, No. 98-MC-153, 1998 WL 779238, at 11 (Bankr. E.D. Pa. Nov. 6, 1998); In re Arthur, 15 B.R. 541, 543 (Bankr. 
E.D. Pa. 1981).  

202  Contra C.T. Dev. Corp. v. Barnes (In re Oxford Dev. Ltd.), 67 F.3d 683, 686-87 (8th Cir. 1995) (considering doctrine of marshaling under 
federal bankruptcy law); Ramette v. United States (In re Bame), 279 B.R. 833, 837 (B.A.P. 8th Cir. 2002) (finding federal doctrine of 
marshaling may be applied by bankruptcy courts where it is equitable to do so); In re Pray, 242 B.R. 205, 209 n.6 (Bankr. D. Mass. 1999) ("A 
bankruptcy court has the authority to order the marshaling of funds under its equity jurisdiction."); Blackwell v. First Nat'l Bank of St. Louis 
(In re Liberty Outdoors, Inc.), 204 B.R. 746, 749 (Bankr. E.D. Mo. 1997) (considering the facts of the case under the federal doctrine of 
marshaling); In re Robert E. Derecktor of R.I., Inc., 150 B.R. 296, 299 (Bankr. D.R.I. 1993) ("A bankruptcy court has the authority under its 
equity jurisdiction to order the marshaling of funds."); see also In re Eagle Pine Prods., Inc., 284 B.R. 784, 786-87 (Bankr. E.D.N.C. 2001) 
(determining that the application of marshaling provides basis for bonafide dispute regarding creditor's interest that enables trustee to sell 
equipment free and clear of this interest under Bankruptcy Code 363(f)(4)).

Equitable marshaling may, however, pertain under nonbankruptcy law. 

203  See Black's law Dictionary 244 (7th ed. 1999); Towers v. Titus, 5 B.R. 786, 795 & n.18 (N.D. Cal. 1979).  

204  But cf. Aiello v. Providian Fin. Corp., 239 F.3d 876, 880 (7th Cir. 2001).  

205  Contra Almeroth v. Innovative Clinical Solutions, Ltd. (In re Innovative Clinical Solutions, Ltd.), 302 B.R. 136, 140-42, (Bankr. D. Del. 
2003); see also RTC v. Best Prods. Co. (In re Best Prods. Co.), 68 F. 3d 26, 29-30 (2d Cir. 1995) (finding that appeal of order may be moot in 
bankruptcy cases because of equitable considerations).

In Innovative Clinical Solutions, 302 B.R. at 144, the bankruptcy judge actually held, quite correctly, that the Chapter 11 plan confirmation 
order could not be revoked under Bankruptcy Code 1144. 

206   11 U.S.C. 502(e) (2000). 

207   11 U.S.C. 507(d) (2000). 
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Equitable tolling  210 should not apply to limitation periods in the Bankruptcy  [*35]  Code, including 108, 502(b)(9),  211 
507(a)(8)(A),  212 546(a),  213 548,  214 549(d),  215 727(e)(1),  216 727(e)(2),  217 1144, 1228(d), 1230(a), 1328(e),  [*36]  

208   11 U.S.C. 509 (2000). 

209  Cf. Wasserman v. Immormino (In re Granger Garage, Inc.), 921 F.2d 74, 77 (6th Cir. 1990) (concluding that a bankruptcy court's 
equitable powers do not allow it to impose indemnity on a creditor's attorney; these "powers may only be exercised within the confines of the 
Bankruptcy Code"). 

210  The "adverse domination doctrine," as a specific form of equitable tolling, also should not apply to any causes of action arising under the 
Bankruptcy Code. This "is an equitable doctrine that operates to toll the statute of limitations for a corporation's claims against its officers or 
directors when the persons in charge of the corporation cannot be expected to pursue claims adverse to their own interests." Pereira v. Aetna 
Cas. & Sur. Co. (In re Payroll Express Corp.), 186 F.3d 196, 205 (2d Cir. 1999) (citation omitted). 

211  But see I.R.S. v. Hildebrand, 245 B.R. 287, 290 (M.D. Tenn. 2000), appeal dismissed, 248 F.3d 484 (6th Cir. 2001) (finding that a 
bankruptcy court may apply equitable doctrines to allow what would otherwise be an "untimely" filing of a proof of claim by the Internal 
Revenue Service).

In a Chapter 7 case in which a late proof of claim is filed in time to permit payment, the claim will be paid as if it were timely filed where the 
claimant had no notice or knowledge of the case in time to file a timely proof of claim. 11 U.S.C. 726(a)(1), (2) (2000). If the claimant has no 
such notice or knowledge in time to file a timely proof of claim, its claim should not be discharged. See In re Herndon, 188 B.R. 562 (Bankr. 
E.D. Ky. 1995).

212  Contra Young v. United States, 535 U.S. 43, 47 (2002) ("The three-year lookback period [of 11 U.S.C. 507(a)(8)(A)(i)] is a limitations 
period subject to traditional principles of equitable tolling"); Bair v. United States (In re Bair), 240 B.R. 247, 254 (Bankr. W.D. Tex. 1999) 
(exercising authority under Bankruptcy Code 105(a) to equitably toll the 3-year and 240-day limitations periods of 11 U.S.C. 507(a)(8)(A)(i), 
(ii)). 

213  Contra Jobin v. Boryla (In re M & L Bus. Mach. Co.), 75 F.3d 586, 591 (10th Cir. 1996) (stating that "Section 546(a) is subject to the 
doctrine of equitable tolling."); Ernst & Young v. Matsumoto (In re United Ins. Mgmt., Inc.), 14 F.3d 1380, 1387 (9th Cir. 1994) (concluding 
that equitable tolling applies to Bankruptcy Code 546(a)(1) in some instances); Lee v. Nat'l Home Centers, Inc. (In re Bodenstein), 253 B.R. 
46, 50 (B.A.P. 8th Cir. 2000) ("Equitable tolling prevents the limitations period of Section 546(a) from expiring when … ."); Dec v. Dec (In 
re Dec), 272 B.R. 218, 224 (Bankr. N.D. Ill. 2001) ("equitable tolling may be applied with respect to causes of action brought under 546(a)"); 
Naturally Beautiful Nails, Inc. v. Bay Area Capital, Inc. (In re Naturally Beautiful Nails, Inc.), 243 B.R. 827, 829 (Bankr. M.D. Fla. 1999) 
("The two year limitation fixed by Section 546(a) is subject to the doctrine of 'equitable tolling.'").

On the other hand, the limitations period of Code 546(a) should be tolled in a Chapter 7 case where the debtor conceals or fails to disclose 
facts that would give rise to cause(s) of action under 544, 545, 547, 548, or 553; it would be necessary or appropriate pursuant to 105(a) to 
carry out the trustee's duties to collect and reduce to money property of the estate under Bankruptcy Code 704(1). See Dec, 272 B.R. at 224-
25.  

214  Contra Official Comm. of Unsecured Creditors v. Pardee (In re Stanwich Fin. Servs. Corp.), 291 B.R. 25, 27-29 (Bankr. D. Conn. 2003) 
(noting that one-year window within which fraudulent transfer must occur may be equitably tolled). 

215  Contra Olsen v. Zerbetz (In re Olsen), 36 F.3d 71, 73 (9th Cir. 1994) (holding that 549(d) can be equitably tolled); Smith v. Mark Twain 
Nat'l Bank, 805 F.2d 278, 294 (8th Cir. 1986) (holding that the doctrine of equitable estoppel applies to the time limits of 549(d)); Kearns 
Motor Co., Inc. v. Cimino (In re Dreiling), 233 B.R. 848, 878 (Bankr. D. Colo. 1999) ("In bankruptcy actions where a transaction is 
concealed by the debtor and/or defendant, 546(a)(1) and 549(d)(1) are tolled until there is discovery of the fraud."); Helms v. Arboleda (In re 
Arboleda), 224 B.R. 640, 648 (Bankr. N.D. Ill. 1998) ("The common law doctrine of equitable tolling may be applied to the statute of 
limitations set forth in 549(d) … ."); Michaels v. Nat'l Bank of Sussex County (In re E-Tron Corp.), 141 B.R. 49, 55 (Bankr. D.N.J. 1992) 
(concluding the 549 statute of limitations can be equitably tolled where the transfers sought to be avoided were concealed).

The limitations period of 549(d) should be tolled where the debtor conveys property to a third party postpetition without court authorization 
or notice to the trustee, as necessary or appropriate under 105(a) to carry out the debtor's duties in Bankruptcy Code 521(3),(4) and the 
trustee's duties set forth in Bankruptcy Code 704(1). See Olsen, 36 F.3d at 73.  
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1330(a), and particularly the deadline to revoke a Chapter 7 discharge or to revoke confirmation of a Chapter 11, 12 or 13 plan 
due to the fact that relief from such a deadline cannot be sought under Bankruptcy Rule 9024.  218

Similarly, equitable tolling should have no place in Bankruptcy Rules 1006(b)(2), 1007(d), 2003(a) and (d), 3002(c), 3003(c), 
3004, 3005(a), 4003(b),  219 4004(a),  220 4007(c),  221 7052, 8002, 9023, 9024  222, and 9033 - especially because Bankruptcy 
Rule 9006(b) provides that the time for taking action under each of these Bankruptcy Rules either cannot be enlarged or may be 
enlarged only to the extent and under the conditions stated in the  [*37]  particular Rule.  223

216  See, e.g., Dery v. Rosenberg, No. 02-73274, 2003 WL 21919267, at 10 (E.D. Mich. Jan. 13, 2003); Hadlock v. Dolliver (In re Dolliver), 
255 B.R. 251, 255-56 (Bankr. D. Me. 2000);  Dahar v. Bevis (In re Bevis), 242 B.R. 805, 808-11 (Bankr. D.N.H. 1999);  Casciato-Northrup v. 
Phillips (In re Phillips), 233 B.R. 712, 717 (Bankr. W.D. Tex. 1999).  

217  Contra Dwyer v. Peebles (In re Peebles), 224 B.R. 519, 523 (Bankr. D. Mass. 1998) (concluding that doctrine of equitable tolling should 
be read into 727(e)(2)); Caughey v. Succa (In re Succa), 125 B.R. 168, 171-74 (Bankr. W.D. Tex. 1991) (holding statute of limitations of 
727(e)(2) is equitably tolled).

The deadlines set forth in Bankruptcy Code 727(e)(2) may, however, be effectively extended on two other grounds. First, if the case was not 
validly closed, the deadline will continue until lawful closing. Peebles, 224 B.R. at 520-21;  Succa, 125 B.R. at 70-71. Second, if the debtor's 
failure to disclose an asset is the basis for objecting to discharge, and the trustee has not administered the asset, it would be appropriate under 
105(a) to toll the deadline in order to carry out Bankruptcy Code 521(1), (3) (debtor's duties to schedule assets, cooperate with the trustee, and 
to surrender property and information to the trustee) and 704(6) (trustee's duty to oppose the debtor's discharge). 

218  See Fed. R. Bankr. P. 9024. 

219  But cf. Moss v. Block (In re Moss), 266 B.R. 697, 700-01 & n.4 (B.A.P. 8th Cir. 2001) (finding that an objection to a claim of exemption 
that was untimely under Fed. R. Bankr. P. 4003(b) would not have deprived the bankruptcy court of jurisdiction to consider it). 

220  But see Landmark Cmty. Bank v. Perkins (In re Perkins), 271 B.R. 607, 612 (B.A.P. 8th Cir. 2002) (determining that a bankruptcy court 
may extend the deadline by which to file a complaint objecting to debtor's discharge or dischargeability of a debt if equitable grounds exist 
for doing so); In re Moss, 266 B.R. at 414 (holding that Fed. R. Bankr. P. 4004 is subject to the defense of equitable tolling); DeAngelis v. 
Rychalsky (In re Rychalsky), 318 B.R. 61, 63-64 (Bankr. D. Del. 2004) (concluding that equitable tolling should be applied to action objecting 
to debtor's discharge). 

221  Contra European Am. Bank v. Benedict (In re Benedict), 90 F.3d 50, 54 (2d Cir. 1996) (concluding that Fed. R. Bankr. P. 4007(c) is 
subject to equitable tolling); In re Moss, 266 B.R. at 701 n.4 (finding Fed. R. Bankr. P. 4007 is subject to the defense of equitable tolling); 
Erie Ins. Co. v. Romano (In re Romano), 262 B.R. 429, 431 (Bankr. N.D. Ohio 2001) (finding that Fed. R. Bankr. P. 4007(c) is a statute of 
limitations that may be equitably tolled under certain circumstances); First Bank Sys. v. Begue (In re Begue), 176 B.R. 801, 804 (Bankr. N.D. 
Ohio 1995) (same).

Other cases have found that a bankruptcy court may exercise its equitable powers of 105(a) to accept an untimely filed complaint objecting to 
the dischargeability of certain debt(s). Nicholson v. Isaacman (In re Isaacman), 26 F.3d 629, 632 (6th Cir. 1994); see Themy v. Yu (In re 
Themy), 6 F.3d 688, 689-90 (10th Cir. 1993) (stating that court has authority under 105(a) to accept a late-filed complaint where the court 
misled the creditor as to the deadline); Anwiler v. Patchett (In re Anwiler), 958 F.2d 925, 928-29 (9th Cir. 1992) (finding that bankruptcy 
court may exercise its equitable power given it by Section 105(a) to correct its own mistake regarding the deadline to file complaints). Note 
also that where the court issues an order containing an incorrect deadline to file complaints objecting to discharge or to determine the 
dischargeability of particular debts, the court should be able to correct the date pursuant to Bankruptcy Rule 9024(a). See Leisure Dev. Inc. v. 
Burke (In re Burke), 95 B.R. 716, 718 (B.A.P. 9th Cir. 1989).  

222  But see In re Benjamin's-Arnolds, Inc., Bankruptcy No. 4-90-6127, 1997 WL 86463, at 10 n.9 (Bankr. D. Minn. Feb. 28, 1997) 
(concluding it is arguable that Fed. R. Civ. P. 60(b)(3) would apply to the case because the doctrine of equitable tolling would act to toll the 
one-year statute of limitations period therein). 

223   Fed. R. Bankr. P. 9006(b). With regard to the period for filing a complaint to determine a debt nondischargeable in a Chapter 13 case in 
which the debtor seeks a "hardship discharge," the Bankruptcy Rules permit the period to be enlarged if the creditor can show that its failure 
to act was the result of excusable neglect.  Fed. R. Bankr. P. 4007(d), 9006(b)(1). 
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Relying on equitable authority, a bankruptcy judge ought not partially discharge or revise the repayment schedule of an 
educational loan that is nondischargeable under Bankruptcy Code 523(a)(8)  224 or a marital obligation nondischargeable 
pursuant to Bankruptcy Code 523(a)(15).  225

To the extent that substantive consolidation relies upon the purported general equity powers of a bankruptcy court,  226 a 
bankruptcy judge should  [*38]  not have power to order consolidation of estates  227 of different debtors. A bankruptcy judge 
ought not have equitable power to order pre-plan payment of prepetition claims of vendors that furnish postpetition services or 
goods required by a debtor to reorganize  228 (the "Necessity of Payment" rule or "Doctrine of Necessity"). She should not 

224  Contra Educ. Credit Mgmt. Corp. v. Jones, No. CIV.A. 3:99CV 258, 1999 WL 1211797, at 3 (E.D. Va. July 14, 1999) (holding that the 
bankruptcy court, although finding student loans nondischargeable, was not precluded from fashioning an equitable remedy to give the debtor 
some relief); Hafner v. Sallie Mae Servicing Corp. (In re Hafner), 303 B.R. 351, 356 (Bankr. S.D. Ohio 2003) (observing that "courts have 
utilized their equitable powers to provide partial discharges, grant payment deferrals or modify payment schedules"); Oderkirk v. Northwest 
Educ. Loan Ass'n, Fin. Assistance, Inc. (In re Oderkirk), Nos. 94-01078, 94-6226, 1995 WL 241338, at 3 (Bankr. D. Idaho April 13, 1995) 
("Where a complete denial of discharge is not appropriate, bankruptcy courts have the equitable power to either restructure or partially 
discharge student loans."); Berthiaume v. Pa. Higher Educ. Assistance Auth. (In re Berthiaume), 138 B.R. 516, 521-22 (Bankr. W.D. Ky. 
1992) (using its equitable powers, court partially discharged debtor-husband's educational loans and ordered repayment of nondischargeable 
loans on a monthly schedule); Cadle Co. v. Webb (In re Webb), 132 B.R. 199, 202-03 (Bankr. M.D. Fla. 1991) (providing a payment schedule 
for nondischargeable educational loans pursuant to equitable powers); Hawkins v. Chase Manhattan Bank (In re Hawkins), 139 B.R. 651, 654 
(Bankr. N.D. Ohio 1991) (finding that all but $ 4000 of educational loans totaling over $ 11,000 were nondischargeable based upon the 
equities of the case).

 Bankruptcy Code 105(a) does not furnish authority to order partial discharge of an educational loan where undue hardship has not been 
shown under 523(a)(8) because this would be clearly inconsistent with such section. Saxman v. Educ. Credit Mgmt. Corp. (In re Saxman), 
325 F.3d 1168, 1173-75 (9th Cir. 2003); see also Bogart, supra note 174, at 875-76 (stating that 105 is not a valid basis for the bankruptcy 
courts' grant of partial discharge of student loans). But see Tenn. Student Assistance Corp. v. Hornsby (In re Hornsby), 144 F. 3d 433, 439 
(6th Cir. 1998).

In any event, it is difficult to conclude that partial discharge of educational loan debt is necessary or appropriate to carry out 523 (a)(8) of the 
Code, which provides that educational loan debt is nondischargeable unless excepting the debt from discharge will impose an undue hardship 
on the debtor and the debtor's dependents. In other words, the debt is dischargeable only if excepting it from discharge would create an undue 
hardship. If excepting it from discharge would create such a hardship, then it should be discharged. If, however, excepting educational loan 
debt from discharge would not create an undue hardship, then neither it (nor part of it) should be dischargeable. 

225  Contra In re Smither, 194 B.R. 102, 109-10 (Bankr. W.D. Ky. 1996) (finding that, for purpose of 523(a)(15), if the debtor has the ability to 
pay only a portion of the debt, the court may discharge part of the debt and/or equitably modify the debt); Comisky v. Comisky (In re 
Comisky), 183 B.R. 883, 884 (Bankr. N.D. Cal. 1995) (fashioning an equitable remedy under 523(a)(15) by declaring part of the debt 
discharged and limiting enforcement of the debt held nondischargeable). 

226 Substantive consolidation traces its roots to the Bankruptcy Act of 1898. The Act then contained no express statutory authorization for 
consolidation, either generally or in the case of spouses. Instead, the authority to order substantive consolidation was implied from the 
bankruptcy court's general equitable powers." Reider v. FDIC (In re Reider), 31 F.3d 1102, 1105 (11th Cir. 1994). Some courts still rely on 
these so-called general equitable powers as the authority to order substantive consolidation. See, e.g., Eastgroup Props. v. S. Motel Assocs., 
Ltd., 935 F.2d 245, 248 (11th Cir. 1991);  Drabkin v. Midland-Ross Corp. (In re Auto-Train Corp.), 810 F.2d 270, 275 (D.C. Cir. 1987). 
While other courts predicate substantive consolidation upon Bankruptcy Code 105(a), no reported case ordering consolidation of two or more 
estates pursuant to this statute actually analyzes 105(a) to see whether it authorizes, by its terms, substantive consolidation.

It is difficult to understand how an order consolidating two different entities would be necessary or appropriate to carry out other provisions 
of the Bankruptcy Code. Moreover, since substantive consolidation is clearly a substantive right and the courts have found that 105 may not 
be used to create substantive rights, courts certainly should not permit substantive consolidation under the aegis of 105. See also Bogart, 
supra note 174, at 875-76 (asserting that 105 is not a valid basis for substantive consolidation of cases). 

227  Substantive consolidation may, of course, be ordered pursuant to Bankruptcy Code 302(b) (consolidation of estates in a joint case) or 
Bankruptcy Code 1123(a)(5)(C) (consolidation of a debtor with one or more persons pursuant to a confirmed Chapter 11 plan). See 11 U.S.C. 
302(b) & 1123(a)(5)(C) (2000). 
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refuse to grant relief from the automatic stay simply because it would be inequitable to do so.  229 A bankruptcy judge should 
not reduce a post-default contractual interest rate on the debtor's loan by applying equitable considerations.  230 She should not 
measure a bankruptcy examiner's duties using the principles of equity.  231 She also should not have equitable power to approve 
rejection of a nonresidential lease of real property retroactive to a date before the date of such approval.  232 She ought not 
direct equitable surcharge of a debtor's statutory  [*39]  exemptions.  233 Nor should she order equitable restitution, such as 
imposing an equitable lien or constructive trust,  234 to effectuate federal bankruptcy law. And, a bankruptcy judge's equitable 

228  See Capital Factors, Inc. v. Kmart Corp., 291 B.R. 818, 823 (N.D. Ill. 2003), aff'd, 359 F.3d 866 (7th Cir. 2004). The prepetition claims 
of postpetition vendors may be paid pursuant to Bankruptcy Code 363(b)(1) if: (1) the vendor(s) would have ceased doing business with the 
debtor-in-possession if they were not paid for their prepetition claims; (2) the prepetition unsecured creditors that would not be paid will be at 
least as well off as they would have been had the order not been issued; and (3) this discrimination among unsecured creditors is the only way 
to facilitate a reorganization. See In re Kmart Corp., 359 F.3d 866, 872-74 (7th Cir. 2004).  

229  Contra Compass Bank for Sav. v. Billingham (In re Graves), 212 B.R. 692, 697 (B.A.P. 1st Cir. 1997) (concluding it would be inequitable 
to grant secured creditor relief to foreclose on its contaminated collateral where the creditor had waited until after the trustee obtained a 
money judgment to fund cleanup of the property, which was more than five years after the debtor's postpetition default). 

230  Contra Casa Blanca Project Lenders, L.P. v. City Commerce Bank (In re Casa Blanca Project Lenders, L.P.), 196 B.R. 140, 142-45, 148 
(B.A.P. 9th Cir. 1996). A post-default interest rate may not be allowed under state law where, for example, the rate is usurious or the rate is 
deemed to be unconscionable or unenforceable liquidated damages. 

231  Contra United States v. Schilling (In re Big Rivers Elec. Corp.), 355 F.3d 415, 433 (6th Cir. 2004) (finding that an examiner's duties flow 
from the "once-distinct principles of equity"). An examiner's duties are actually set forth in Bankruptcy Code 1106. See 11 U.S.C. 1106 
(2000). 

232  Contra Thinking Machs. Corp. v. Mellon Fin. Servs. (In re Thinking Machs. Corp.), 67 F.3d 1021, 1028 (1st Cir. 1995) (ruling that a 
bankruptcy court may approve rejection of a nonresidential lease under 365(a) retroactive to the motion filing date); Pac. Shores Dev., LLC v. 
At Home Corp. (In re At Home Corp.), 392 F.3d 1064, 1071 (9th Cir. 2004) (holding that "a bankruptcy court, in exercising its equitable 
powers under 11 U.S.C. 105(a), may approve the retroactive rejection of a nonresidential lease when 'necessary or appropriate to carry out the 
provisions of' 365(d)"); In re Amber's Stores, Inc., 193 B.R. 819, 827 (Bankr. N.D. Tex. 1996) ("nothing precludes a bankruptcy court, based 
on the equities of the case, from approving the trustee's rejection of a nonresidential real property lease retroactively to an earlier date"). 

233  Contra Latman v. Burdette, 366 F.3d 774, 786 (9th Cir. 2004) (holding that a "bankruptcy court may equitably surcharge a debtor's 
statutory exemptions when reasonably necessary both to protect the integrity of the bankruptcy process and to ensure that a debtor exempts an 
amount no greater than what is permitted by the exemption scheme of the Bankruptcy Code"); In re Karl, 313 B.R. 827, 831 (Bankr. W.D. 
Mo. 2004) (noting that the purpose of surcharging the debtor's exemptions is to "reach an equitable result by preserving the spirit of the 
Bankruptcy Code and the creditors' reasonable expectations in the event of liquidation").

Alternatively, where the debtor's concealment or failure to disclose assets results in the debtor exempting more property than the debtor is 
entitled to, Bankruptcy Code 105(a) can be employed to surcharge the debtor's exemptions as necessary or appropriate to carry out the 
provisions of Bankruptcy Code 521 and 522. 

234  Restitution in equity, which is ordinarily in the form of a constructive trust or an equitable lien, may also take the form of an accounting 
for profits. Great-West Life & Annuity Ins. Co. v. Knudson, 534 U.S. 204, 213-14 n.2 (2002). As described in the text accompanying note 173 
supra, the Bankruptcy Code and the Federal Rules of Bankruptcy Procedure specially provide for accountings in certain circumstances.

A bankruptcy judge could, however, order restitution as a remedy for a violation of Bankruptcy Code 524. See Cox v. Zale Del., Inc., 239 
F.3d 910, 916 (7th Cir. 2001) (observing that debtor who makes involuntary payments under an unenforceable reaffirmation agreement could
obtain restitution of these payments where the creditor is in contempt of the discharge injunction); see also Molloy v. Primus Auto. Fin.
Servs., 247 B.R. 804, 819-20 (C.D. Cal. 2000) (concluding that a debtor may pursue a claim under 524 for restitution even where there is no
reaffirmation agreement to rescind). These would be forms of legal, as opposed to equitable, restitution. See Knudson, 534 U.S. at 212-20.
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powers ought not to enable her to authorize a creditors' committee to sue on the estate's behalf to avoid a fraudulent transfer 
where the debtor-in-possession has refused to pursue the avoidance claim.  235

a. No Laches

 In the bankruptcy court, laches should not bar relief under one or more provisions of the Bankruptcy Code and Rules,  236 such 
as a motion to reopen a bankruptcy case pursuant to 350  237 (which is expressly exempted from the  [*40]  one-year deadline 
for seeking relief under Federal Rule of Bankruptcy Procedure 9024), a complaint to except a debt from discharge under 523, 
238 a motion to avoid a lien pursuant to 522(f),  239 a motion for relief from stay  240   [*41]  or for violation of the stay under 

235  Contra Official Comm. of Unsecured Creditors of Cybergenics Corp. v. Chinery, 330 F.3d 548, 552, 580 (3d Cir.) (en banc opinion), cert. 
dismissed 540 U.S. 1001 (2003). However, a creditors' committee should have the authority to bring such an action pursuant to 11 U.S.C. 
105(a) and 1103(c)(5). 

236  Contra Beaty v. Selinger (In re Beaty), 306 F.3d 914, 925 (9th Cir. 2002) ("We see no reason why laches should not be available in 
bankruptcy when it is available elsewhere."). 

237  Contra Morlan v. Universal Guar. Life. Ins. Co., 298 F.3d 609, 620 (7th Cir. 2002) ("The equitable origins and character of bankruptcy 
point to laches as the proper doctrinal guide to cutting off belated efforts to reopen."); Albuquerque Chem. Co., Inc. v. Arneson Prods., Inc., 
201 F.3d 447,  No. 98-2336, 1999 WL 1079600, at 2 (10th Cir. Nov. 30, 1999) (unpublished opinion) (reopening of case incorporates an 
equitable defense akin to laches); Harvey v. Flener (In re Harvey), 245 B.R. 834, 836 (D. Ky. 1999) (concluding that laches may apply to a 
request to reopen a case); Urbanco, Inv. v. Urban Sys. Streetscape, Inc., 111 B.R. 134, 135-36 (W.D. Mich. 1990) (holding laches properly 
barred reopening of bankruptcy case); In re Hunter, 283 B.R. 353, 357 (Bankr. M.D. Fla. 2002) ("It is well recognized that the motion to 
reopen is an equitable proceeding and laches is a valid and recognized defense to any motion to reopen a closed case."); In re Graves, No. 91-
82947-JAC-7, 2001 WL 483999, at 1 (Bankr. N.D. Ala. Jan. 23, 2001) (lapsing of more than nine years bars debtor's motion to reopen under 
doctrine of laches); In re Levy, 256 B.R. 563, 566 (Bankr. D.N.J. 2000) ("A recognized limitation on the granting of motions to reopen for 
lien avoidance is the doctrine of laches."); In re Kean, 207 B.R. 118, 124 (Bankr. D.S.C. 1996) ("The Court is also convinced that the doctrine 
of laches prevents this Court from reopening this case … ."); In re Caicedo, 159 B.R. 104, 106-08 (Bankr. D. Conn. 1993) (denying motion to 
reopen due to laches); In re Lundberg, 152 B.R. 316, 319 (Bankr. E.D. Okla. 1993) (finding laches "most applicable" to request by creditor to 
reopen a case and permit modification of the discharge injunction); see also In re Tarkington, 301 B.R. 502, 508 (Bankr. E.D. Tenn. 2003) 
(denying debtor's motion to reopen because it would be inequitable and futile to reopen the case).

If a creditor has innocently incurred expenses prosecuting a claim against the debtor during the period that the debtor delayed in bringing the 
motion to reopen, then it would be appropriate under Bankruptcy Code 105(a) to condition reopening of the case upon payment of these 
expenses by the debtor. 

238  Contra In re Beaty, 306 F.3d at 926 (opining that laches is available as a defense to a nondischargeability action brought under 
Bankruptcy Code 523(a)(3)(B); Sly v. United States (In re Sly), 305 B.R. 67, 71 (Bankr. N.D. Fla. 2003) (finding that laches may be a 
defense to an action under Bankrupcy Code 523(a)(1) to declare tax debts discharged); Fed. Mortgage Mgmt., Inc. v. Weeks (In re Weeks), 
133 B.R. 201, 205-06 (Bankr. W.D. Tenn. 1991) (determining that laches barred debtor from asserting his debt to a creditor is dischargeable 
pursuant to Bankruptcy Code 523(c)); Odle Cumberlin Auctioneers v. Rider (In re Rider), 89 B.R. 137, 143 (Bankr. D. Colo. 1988) (finding 
creditor that waited almost three years to file its nondischargeability complaint in a Chapter 7 case is certainly guilty of laches); United States 
v. Vlavianos (In re Vlavianos), 71 B.R. 789, 795 (Bankr. W.D. Va. 1986) (finding laches is an effective defense to creditor's request for
appropriate equitable relief as part of its complaint to have a portion of its claim declared nondischargeable); Hadden v. Stone (In re Stone),
43 B.R. 377, 380 (Bankr. D. Vt. 1984) (finding that creditor who waited almost eighteen months after the debtor acquired title to property to
file a complaint to determine dischargeability of debt is guilty of laches).

A creditor, whose debt was not properly scheduled or listed by the debtor, that files a tardy complaint may nonetheless be barred. If an 
unscheduled creditor alleges in a Chapter 7 case that the debt owed to the creditor is nondischargeable under Bankruptcy Code 523(a)(2), (4), 
or (6), the debt will be discharged if the creditor had notice or actual knowledge of the case in time to timely file the complaint and a proof of 
claim for the debt. If the debt is nondischargeable on some other ground, the debt will similarly be discharged where the creditor had notice 
or actual knowledge of the case in time to timely file a proof of claim for the debt. See 11 U.S.C. 523(a)(3)(B) (2000) and Rider, 89 B.R. at 
139-43.
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362,  241 a motion to file a late proof of claim,  242 the timeliness of a filed claim,  243 a request for payment of an 
administrative  [*42]  expense under 503,  244 debtor's claim of exemption  245 or amendment of exemption pursuant to 522, 

239  Contra In re Hunter, 164 B.R. 738, 739-40 (Bankr. W.D. Ky. 1994) ("The legislative history of 11 U.S.C. 350(b) provides that laches may 
constitute a bar to an avoidance action.") (citing committee report); In re Chestnut, 50 B.R. 309, 311 (Bankr. W.D. Okla. 1985) (finding that 
creditor may respond to a motion to avoid lien and argue that it is not timely for equitable reasons, including laches); In re Montemurro, 66 
B.R. 124, 125 (Bankr. E.D.N.Y. 1984) (invoking laches to deny debtor's motion to avoid lien under Bankruptcy Code 522(f)).

The quotation above from the In re Hunter case is erroneous for three reasons. First, the committee report may refer to reopening a case 
instead of an avoidance action. Second, this report refers to the trustee exercising an avoidance power, not the debtor. H.R. Rep. No. 95-595, 
at 338 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6294. Third, this committee report may assume that the bankruptcy court would have 
equitable powers under new Bankruptcy Code 1481. However, as noted above, these equitable powers were revoked. See supra notes 139-40 
and accompanying text. 

240  Contra Compass Bank for Sav. v. Billingham (In re Graves), 212 B.R. 692, 696-97 (B.A.P. 1st Cir. 1997) (finding laches barred secured 
creditor from charging interest and using this interest to show that debtors had no equity in the collateral in a motion for relief from stay). 
However, this interest should not have been chargeable because the value of the collateral was less than the principal amount owed to the 
secured creditor. See id. at 696 and 11 U.S.C. 506(b) (2000). 

241  Contra Bostanian v. Am. Hilton Corp. (In re Bostanian), 41 Fed. Appx. 66, 67 (9th Cir. July 1, 2002) (determining that doctrine of laches 
may be applied to an action for willful violation of the automatic stay under Bankruptcy Code 362(h)) (unpublished); Cooper v. United 
States, 66 F.3d 325,  Nos. 94-1107, 94-1178, 1995 WL 555292, at 2, 4 (6th Cir. Sept. 14, 1995) (finding that district court appropriately 
concluded that the doctrine of laches barred debtors' claims that penalties assessed against them by the IRS were void because they were 
assessed in violation of the automatic stay) (unpublished); Thornton v. First State Bank of Joplin, 4 F.3d 650, 653 (8th Cir. 1993) (noting that 
laches may apply to debtor's claim alleging that bank violated the automatic stay); Sinatra v. Gucci (In re Gucci), 309 B.R. 679, 684-86 
(S.D.N.Y. 2004) (vacating judgment of bankruptcy court and remanding case to bankruptcy court to make findings and conclusions as to 
whether creditor had shown that laches barred the Chapter 11 trustee from arguing that postpetition registration of judgment lien in estate 
property violated the automatic stay); White v. RB-3 Assocs. (In re White), No. 94-CV-0736E(H), 1995 WL 643345, at 2 (W.D.N.Y. Oct. 6, 
1995) (affirming bankruptcy judge's decision that laches barred debtor's motion for contempt against creditor for violation of the automatic 
stay); Adams v. Hartconn Assocs., Inc. (In re Adams), 212 B.R. 703, 711-13 (Bankr. D. Mass. 1997) (finding doctrine of laches would bar 
debtor from recovering for violation of the automatic stay under Bankruptcy Code 362(h); Nelson v. Post Falls Mazda (In re Nelson), 159 
B.R. 924, 924-25 (Bankr. D. Idaho 1993) (opining that laches might be an appropriate defense to an action for willful violation of the 
automatic stay pursuant to Bankruptcy Code 362(h)).

In Bostanian the Ninth Circuit alternatively found that there was no willful violation of the stay. The assessments in Cooper probably would 
not violate the automatic stay under current law. See 11 U.S.C. 362(b)(9) (2000). In Thornton the creditor may have been able to obtain 
retroactive relief from the automatic stay, and the debtor should have been judicially estopped from claiming that the creditor violated the 
stay. In White it seems clear that the District Court could have reached the same result by applying res judicata. 

242  Contra Indian Motorcycle Assocs., Inc. v. Drexel Burnham Lambert Group, Inc. (In re Drexel Burnham Lambert Group, Inc.), 157 B.R. 
532, 538-39 (S.D.N.Y. 1993) (affirming denial of motion for leave to file claim after bar date because claim was barred by laches); Wright v. 
Placid Oil Co., 107 B.R. 104, 105-07 (N.D. Tex. 1989) (affirming decision of bankruptcy judge that creditor's nearly eight-month delay in 
filing motion for leave to file a late proof of claim constitutes laches); Walters v. Hunt (In re Hunt), 146 B.R. 178, 184 (Bankr. N.D. Tex. 
1992) (denying creditor's request to file a late proof of claim under the doctrine of laches); In re Flanigan's Enters., Inc., 77 B.R. 963, 967 
(Bankr. S.D. Fla. 1987) (barring creditor's motion for leave to file a late proof of claim due to laches); In re Cmehil, 43 B.R. 404, 408 (Bankr. 
N.D. Ohio 1984) (denying motion for order permitting late filing of proof of claim because of laches where creditor waited over two years to
file the motion); see In re Maguire, 148 B.R. 344, 346 (Bankr. M.D. Fla. 1992) (denying motion for reconsideration of order denying
assignee's motion for leave to file an unsecured claim where the assignee of claimant was guilty of laches).

In a Chapter 7 case a tardy proof of claim will be effectively subordinated if the creditor had notice or actual knowledge of the case in time to 
timely file a proof of claim. See 11 U.S.C. 726(a)(2) (2000). In a Chapter 12 or 13 case a late proof of claim will ordinarily be disallowed. 
See Fed. R. Bankr. P. 3002)(c), 9006(b)(3). Similarly, in a Chapter 11 case a tardy proof of claim will usually be disallowed unless the 
creditor can establish the delay was the result of the creditor's excusable neglect.  Fed. R. Bankr. P. 3003(c)(3), 9006(b)(1). 

243  Contra Morgan v. Barsky (In re Barsky), 933 F.2d 1013,  Nos. 88-5965, 88-6076, 1991 WL 88170, at 3-4 (9th Cir. May 17, 1991) 
(affirming decision of bankruptcy judge applying laches to bar creditor's claim to the extent it was unsecured) (unpublished); Venhaus v. 
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246 an action to enforce the discharge injunction of 524,  247 a motion to compel a custodian or other entity to turn over and/or 
account for property pursuant to 542(a) or 543(b),  248 a defense  [*43]  to an action to avoid a preference under 547  249 or a 

Wilson (In re Wilson), 96 B.R. 257, 263 (B.A.P. 9th Cir. 1988) (holding claim barred by claimant's unjustifiable delay and resulting prejudice 
to debtors); Kings Terrace Nursing Home & Health Related Facility v. N.Y. Dep't of Soc. Servs. (In re Kings Terrace Nursing Home & 
Health Related Facility), No. 91 B 11478(FGC), 1995 WL 65531, at 7-8 (Bankr. S.D.N.Y. Jan. 27, 1995) (disallowing claim in Chapter 11 
case due to laches); In re Conner Corp., No. 87-01697-MO4, 1990 WL 124052, at 3, 6 (Bankr. E.D.N.C. June 20, 1990), (amended July 9, 
1990) (disallowing amended claim as barred by laches); In re Decko Prods., Inc., 73 B.R. 275, 276 (Bankr. N.D. Ohio 1987) (barring late-
filed proof of claim due to laches); In re Jones, 57 B.R. 60, 61 (Bankr. D.S.C. 1985) (disallowing late-filed claim because it was effectively 
barred by laches).

A creditor that has notice of the bar date for filing proofs of claims and of confirmation of a Chapter 11 plan but fails to file a proof of claim 
or to object to the plan ordinarily will not be allowed to pursue its preconfirmation claim after confirmation of the plan and passage of the bar 
date due to Bankruptcy Code 1141(d) and the res judicata effect of the order confirming the plan. See Kings Terrace Nursing Home & Health 
Related Facility, 1995 WL 65531, at 6. Also, a creditor that receives notice of the bar date in a Chapter 11, 12, or 13 case that files a tardy 
proof of claim may simply have its claim disallowed under Bankruptcy Code 502(b)(9). 

244  Contra In re H & G Distrib., Inc., 158 B.R. 959, 961-62 (E.D. Pa. 1993) (affirming bankruptcy judge's decision denying landlord's motion 
to compel payment of administrative expense on account of laches); Polysat, Inc. v. Union Tank Car Co. (In re Polysat, Inc.), 152 B.R. 886, 
896 (Bankr. E.D. Pa. 1993) ("The equitable principles of laches and estoppel may preclude an entity from asserting an administrative 
claim."); In re Fulwood Enters., Inc., 149 B.R. 712, 715 (Bankr. M.D. Fla. 1993) (denying request for repayment of postpetition loan as 
barred by laches).

Under current bankruptcy law a timely request for payment of an administrative expense may be filed; a tardy request generally may be filed 
only if permitted by the court for cause. See 11 U.S.C. 503(a) (2000) (emphasis added). Thus, unless cause is found, a late request for 
payment of an administrative expense ordinarily will not be allowed and the expense will not be paid. 

245  Contra Cassani v. Glinka (In re Cassani), 214 B.R. 459, 461-63 (D. Vt. 1997) (remanding to bankruptcy court to determine whether laches 
shown in connection with debtors' exemption claiming an interest in real property); Gazes v. DeArakie (In re DeArakie), 199 B.R. 821, 827-
28 (Bankr. S.D.N.Y. 1996) (barring debtor from asserting exemption in proceeds of property sold more than four years earlier due to laches); 
In re Taylor, 8 B.R. 251, 253-54 (Bankr. D.C. 1981) (barring debtor's claimed exemption in funds garnished prepetition on account of laches).

As mentioned in Cassani, 214 B.R. at 463, where a debtor's delay in claiming property as exempt is due to negligence, and the delay causes 
the trustee to incur expenses of preparing the property for sale, it is appropriate to require the debtor to reimburse these expenses in order to 
exempt the property. 

246  Contra Redmond v. Tuttle (In re Tuttle), 16 B.R. 470, 472 (D. Kan. 1981) (affirming bankruptcy judge's ruling that debtors' amendment of 
exemptions barred by laches, among other things); In re Daniels, 270 B.R. 417, 419, 428 (Bankr. E.D. Mich. 2001) (barring debtors from 
asserting amended claim of exemptions due to laches). 

247  Contra Logan v. Quail Creek Bank (In re Logan), 144 B.R. 538, 538-39 (Bankr. W.D. Okla. 1992) (barring debtors from asserting that 
creditor violated the discharge injunction of 524 because of laches).

In Logan the debtors omitted a creditor from their mailing matrix and the creditor did not learn of the bankruptcy case until after it was 
closed. The creditor brought suit against the debtor in Oklahoma and obtained a judgment, and then sued to enforce this judgment in 
Tennessee. Two years later the debtors filed an action seeking to enjoin the creditor's collection efforts. The court dismissed the suit on the 
ground of laches. Id. Unless this bankruptcy case was a "no-asset" case, the creditor's claim should have been nondischargeable under 
Bankruptcy Code 523(a)(3). See 11 U.S.C. 523(a)(3) (2000). 

248  Contra Burtch v. Ganz (In re Mushroom Transp. Co.), 382 F.3d 325, 336-37 (3d Cir. 2004) (finding that, because turnover claims arising 
under 11 U.S.C. 542 and 543 are equitable in nature, they are subject to laches); Adams v. Hartconn Assocs., Inc. (In re Adams), 212 B.R. 
703, 713 (Bankr. D. Mass. 1997) (stating doctrine of laches would bar debtor from recovery under Bankruptcy Code 543(b) for turnover of 
rents); Auto Dealer Servs., Inc. v. Prestige Motor Car Imports, Inc. (In re Auto Dealer Servs., Inc.), 96 B.R. 360, 365-66 (Bankr. M.D. Fla. 
1989) (invoking laches to bar an objection to debtor's standing to bring action to recover unearned commissions); see also Greene v. 
Schmukler (In re De Berry), 59 B.R. 891, 898-99 (Bankr. E.D.N.Y. 1986) (barring trustee's action for turnover of lawsuit proceeds under 
Bankruptcy Code 542(a) by the maxim "equity aids the vigilant, not those who slumber on their rights"); but cf. Schwaber v. Reed (In re 
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fraudulent transfer under 548,  250 a motion to dismiss or convert the bankruptcy case,  251 an action by a trustee against a 
partner of a debtor partnership pursuant to 723,  252 a motion to redeem collateral under 722,  253 an action to object to  [*44]  
discharge  254 or to revoke discharge  255 under 727, an objection to the trustee's final account pursuant to 704(9),  256 a motion 

Reed), 940 F.2d 1317, 1320, 1324 (9th Cir. 1991) (not barring trustee's action to require debtor to turnover his share of proceeds of sale of 
residence by laches where the action was filed less than two months after the trustee learned of the sale).

In Auto Dealers Servs, Inc. it appears that the court could have reached the same result by relying upon the binding effect of a confirmed 
Chapter 11 plan or the res judicata effect of the order confirming the plan. See 96 B.R. at 365. In DeBerry the court also denied the trustee's 
turnover action on the merits. See 59 B.R. at 895-98.  

249  But see Brin-Mont Chems., Inc. v. Worth Chem. Corp. (In re Brin-Mont Chems., Inc.), 154 B.R. 903, 907 (M.D.N.C. 1993) ("[A] 
[bankruptcy] court is correct to consider the equitable defense of laches in cases governed by the statute of limitations contained in 
546(a)(2)."); Philip Servs. Corp. v. Luntz (In re Philip Servs. (Del.), Inc.), 267 B.R. 62, 70-71 (Bankr. D. Del. 2001) (finding defendants may 
raise affirmative defenses to a preference action, presumably including laches, not contained in Bankruptcy Code 547(c)(2)). 

250  Contra Metsch v. Republic Nat'l Bank of Miami (In re Colombian Coffee Co.), 66 B.R. 211, 214 (Bankr. S.D. Fla. 1986) (finding trustee 
barred by laches with respect to his action to avoid a fraudulent transfer under Bankruptcy Code 548(a)(2)).

This action by the trustee was also barred by the doctrine(s) of res judicata and/or collateral estoppel. See id. at 214.  

251  Contra In re Cutillo, 181 B.R. 13, 15 (Bankr. N.D.N.Y. 1995) (finding debtors established laches as a basis for defense to trustee's motion 
to dismiss or convert their Chapter 13 case); see also In re Shea & Gould, 214 B.R. 739, 749-51 (Bankr. S.D.N.Y. 1997) (holding that laches 
barred creditor's motion to dismiss Chapter 11 case); Shuma v. No Respondents (In re Shuma), No. 93-20889 JKF, No. 84-21820 JKF, 1996 
WL 377158, at 1 n.3 (Bankr. W.D. Pa. July 3, 1996) (noting that prosecution of motions to dismiss would be barred by laches); In re Kirven, 
188 B.R. 15, 17 (Bankr. D.S.C. 1994) (finding laches as a ground for denying debtors' motion to dismiss their Chapter 7 case); Boston 
Valuation Group, Inc. v. Hall (In re Tremont Place Realty Trust), 159 B.R. 624-25 (Bankr. D. Mass. 1993) (concluding complaint to 
substantively consolidate or dismiss case barred by the doctrine of laches); In re I.D. Craig Serv. Corp., 118 B.R. 335, 338 (Bankr. W.D. Pa. 
1990) (holding that debtor's board of directors' motion to dismiss case barred by laches).

In each one of these cases, except In re Shuma, the bankruptcy court could have found that there was no cause to dismiss the case and that 
dismissal would not be in the best interests of creditors and the estate, and denied the motion. In Shuma the motions to dismiss consolidated 
involuntary cases became moot once the court entered orders for relief. And, in In re Craig Serv. Corp., the bankruptcy court also found that 
the motion to dismiss should be denied because under state law the board of directors had ratified the unauthorized bankruptcy filing. 

252  But see Silk v. Miller (In re CS Assocs.), 167 B.R. 368, 368-69 & nn.3-4 (E.D. Pa. 1994) (opining that because Bankruptcy Code 723 is 
equitable in nature, the only applicable rule of limitations is laches). 

253  But see In re Eagle, 51 B.R. 959, 963 (Bankr. N.D. Ohio 1985) (barring creditor's objection to valuation of collateral and request for 
appointment of appraiser due to laches). The creditor's objection could also have been denied as untimely because it was not raised until a 
hearing on the debtor's motion to redeem the collateral. See id. at 962.  

254  Contra United N.M. Bank v. Wilferth (In re Wilferth), 57 B.R. 693, 695 (Bankr. D.N.M. 1986) (stating court may consider the defense of 
laches to a complaint objecting to discharge). 

255  Contra First Nat'l Bank of Harrisburg v. Jones (In re Jones), 71 B.R. 682, 685 (S.D. Ill. 1987) (holding that bankruptcy court's implied 
finding that creditor's complaint to revoke discharge was barred by laches was not clearly erroneous); Cont'l Builders v. McElmurry (In re 
McElmurry), 23 B.R. 533, 536 (W.D. Mo. 1982) (finding revocation of discharge barred because of laches); Chambers v. Benak (In re Benak), 
91 B.R. 1008, 1009-10 (Bankr. S.D. Fla. 1988) ("[A] request to revoke the debtor's discharge based on fraud should be denied when the 
requesting party is guilty of laches … ."); Peoples Bank, Inc. v. Herron (In re Herron), 49 B.R. 32, 35 (Bankr. W.D. Ky. 1985) (holding 
plaintiff barred from maintaining an action to revoke debtor's discharge because plaintiff is guilty of laches).

In each of these cases the court also found that the party requesting revocation of the debtor's discharge did not satisfy one of the elements 
necessary to revoke the discharge, to wit: the party either did not allege that the debtor had procured the discharge by fraud or the party knew 
of the fraud before the discharge was granted.
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to modify  257 or an effort to void or alter the provision(s) of a confirmed plan,  258 a motion for relief from an order under 
Federal Rule of Civil Procedure 60 and Bankruptcy Rule 9024,  259 a motion for stay pending appeal,  260 tolling of the 180-
day period  [*45]  following dismissal of a case under 109(g),  261 or an objection to a proof of claim.  262

Interestingly, the former bankruptcy act specifically provided that a party requesting revocation of discharge had to show that it was not 
guilty of laches. See In re McElmurry, 23 B.R. at 535 n.1. (emphasis added). 

256  Contra In re Bobroff, No. Civ. A. 89-8123, 1990 WL 178557, at 1, 3 (E.D. Pa. Nov. 13, 1990) (concluding debtor's objection to Chapter 7 
trustee's final account barred by laches). The debtor's objection lacked merit and was also barred by either collateral estoppel or judicial 
estoppel. Id. at 5-6. 

257  Contra In re Boone, 53 B.R. 78, 80 (Bankr. E.D. Va. 1985) (finding Chapter 13 trustee's motion for modification of confirmed plan barred 
by laches). Since the debtor had already completed payments under the confirmed plan, the plan was not subject to modification. See id. at 
79.  

258  Contra Z.A.K. Constr., L.P. v. Port Liberte Partners (In re Port Liberte Partners), No. Cir. A. 94-4854, 1995 WL 11186, at 3, 6 (D.N.J. 
Jan. 5, 1995) (concluding that bankruptcy court which found that laches and estoppel barred creditor from voiding a confirmed Chapter 11 
plan, was correct in refusing to exercise its equitable powers to aid the creditor); Bonnet Res. Corp. v. Octagon Gas Sys., Inc. (In re Meridian 
Reserve, Inc.), Adv. No. 90-0131-BH, 1994 WL 903895, at 9 (Bankr. W.D. Okla. Oct. 7, 1994) (finding that laches barred party from 
claiming royalty interest in assets sold free and clear by bankruptcy court pursuant to a confirmed Chapter 11 plan); see also Lyerly v. 
Internal Revenue Serv., 235 B.R. 401, 405 (W.D.N.C. 1998) (affirming bankruptcy court which found that laches barred party's claim to 
settlement proceeds where party failed to object to confirmation or to file a proof of claim); Virgin Island Bureau of Internal Revenue v. St. 
Croix Hotel Corp., 60 B.R. 412, 415 (D.V.I. 1986) (holding government's unexplained failure to object to provisions of confirmed plan until 
twenty-six months after confirmation and six months after the case was dismissed supported the bankruptcy court's finding that the objection 
was barred by laches); Washington v. Nissan Motor Acceptance Corp. (In re Washington), 158 B.R. 722, 724 (Bankr. S.D. Ohio 1993) 
(finding that creditor's efforts to seek payment of an unsecured claim after all plan payments had been disbursed in a Chapter 13 case during a 
fifteen-month period would be barred by laches).

In each of these cases, except Washington, the relief sought by the complaining party would have been barred by the binding effect of a 
confirmed plan and/or by res judicata. In Washington the creditor failed to file a proof of claim for its unsecured claim and the debtor had 
received a Chapter 13 discharge of this claim. 158 B.R. at 723-24.  

259  But see In re Szabo Contracting, Inc., 283 B.R. 242, 254-55 (Bankr. N.D. Ill. 2002) (finding laches barred parties from belatedly seeking 
to vacate an amended agreed order); Official Comm. of Unsecured Creditors Metalsource Corp. v. U.S. Metalsource Corp. (In re U.S. 
Metalsource Corp.), 163 B.R. 260, 268, 272 (Bankr. W.D. Pa. 1993) (holding that committee's motion to modify first-day wage and benefits 
order and to recover any excess severance payments barred by laches); In re J.B. Winchells, Inc., 106 B.R. 384, 389 (Bankr. E.D. Pa. 1989) 
("Laches or undue delay thus may preclude a party from relief, even though the motion is made within the maximum time allowed by the 
rule.") (citations omitted); Kleinfeld v. Sunland Props., Inc. (In re Kranich), 51 B.R. 286, 287 (Bankr. M.D. Fla. 1985) (laches may preclude 
relief under Fed. R. Civ. P. 60 even though the motion was made within the one-year limit); see also In re Whitney-Forbes, Inc., 770 F.2d 
692, 698 (7th Cir. 1985) (doctrine of laches applies to an independent action for relief from a final order) (citations omitted).

In each of these decisions, other than Winchells and Kranich, the court also concluded that Bankruptcy Rule 9024 could not be used to 
modify or vacate the order in controversy. 

260  But see In re Hosp. Gen. San Carlos, Inc., No. 76-00279, 1988 WL 72529, at 3 (Bankr. D.P.R. Jan. 15, 1988) (finding that doctrine of 
laches prevents IRS' tardy request for stay pending appeal from being granted). The bankruptcy court also denied the request on the merits. 
See id. at 3-5. 

261  Contra Greenwell v. Carty (In re Carty), 149 B.R. 601, 603-04 (B.A.P. 9th Cir. 1993) (finding that doctrine of laches barred creditor from 
arguing tolling of the 180-day period following dismissal of a case where the debtor filed a second case during the 180-day period in 
violation of Bankruptcy Code 109(g)). As the Bankruptcy Appellate Panel noted, id. at 604, since the application of Bankruptcy Code 
109(g)(2) is discretionary, the same result can be reached by simply not invoking this section. 

262  Contra Shook v. CBIC (In re Shook), 278 B.R. 815, 829-31 (B.A.P. 9th Cir. 2002) (affirming bankruptcy court's finding that debtors' 
objection to claim was barred by laches); In re Busick, CIV No. F 89-277, 1990 WL 63069, at 3 (N.D. Ind. Apr. 11, 1990) (holding that 
bankruptcy court did not abuse its discretion in deciding that laches barred the debtor's objection to the government's claim); In re Barton, 
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b. No Quasi or Equitable Estoppel

 A bankruptcy judge should not invoke the doctrine of quasi-estoppel  263 to forbid a debtor from claiming that payments due 
his ex-spouse are dischargeable as a property settlement instead of nondischargeable alimony.  264   [*46]  Similarly, equitable 
estoppel  265 ought not bar relief under the Bankruptcy Code or Rules, such as a debtor-in-possession's action to recover a 
preference,  266 a defendant's assertion of a statute of limitations defense to an avoiding action brought by the trustee,  267 the 

249 B.R. 561, 566-67 (Bankr. E.D. Wash. 2000) (stating that a claim objection may be subject to laches); In re Blue Coal Corp., 166 B.R. 
816, 822 (Bankr. M.D. Pa. 1993) (opining that laches may be used as a defense to objections to timely-filed proofs of claim); In re Werth, 29 
B.R. 220, 222 (Bankr. D. Colo. 1983) (concluding that right to object to a claim is only limited by the doctrine of laches); see also County 
Fuel Co., Inc. v. Equitable Bank Corp., 832 F.2d 290, 294, n.2 (4th Cir. 1987) (stating that if removed action were to be treated as a belated 
objection to the automatic allowance of bank's claim, it would be subject to the defense of laches).

Note that, to the extent objection to a claim is based upon nonbankruptcy law, including a claim unenforceable against the debtor and 
property of the debtor pursuant to Bankruptcy Code 502(b)(1), the bankruptcy judge will apply nonbankruptcy law to adjudicate the 
controversy and the claimant may assert equitable defenses available under nonbankruptcy law. 

263 Quasi estoppel' forbids a party from accepting the benefits of a transaction or statute and then subsequently taking an inconsistent position 
to avoid the corresponding obligations or effects." Davidson v. Davidson (In re Davidson), 947 F.2d 1294, 1297 (5th Cir. 1991).  

264  Contra Robb-Fulton v. Robb (In re Robb), 23 F.3d 895, 899 (4th Cir. 1994) (finding quasi-estoppel precluded debtor from avoiding 
effects of classifying monthly payments to his ex-wife as alimony for tax purposes); In re Davidson, 947 F.2d at 1297 (holding debtor is 
estopped from claiming his payment obligations to his ex-wife are not in the nature of alimony when he has treated the payments as alimony 
for tax purposes); Stebbins v. Seibert (In re Stebbins) No. 3:99-38188-HCA-7, 2002 WL 1482728, at 2 (N.D. Tex. July 8, 2002) (same); Cox 
v. Cox (In re Cox), 292 B.R. 141, 146-48 (Bankr. E.D. Tex. 2003) (declaring doctrine of quasi-estoppel forbids the debtor from claiming 
payments due his ex-wife were dischargeable as a property settlement where the debtor had deducted previous payments as alimony on his 
federal income tax returns); Chance v. White (In re White), 265 B.R. 547, 555 (Bankr. N.D. Tex. 2001) (finding debtor's monthly payments to 
his ex-wife were nondischargeable pursuant to the doctrine of quasi-estoppel where debtor sought, and received, an agreement from his ex-
wife to re-characterize these payments so that he could deduct them); Nowak v. Nowak (In re Nowak), 183 B.R. 568, 570-71 (Bankr. D. Neb. 
1995) (holding that debtor was estopped from asserting that his ex-wife's claim is not alimony for purpose of Bankruptcy Code 523(a)(5) 
because debtor claimed past payments as alimony for income tax purposes); Holloway v. Kelley (In re Kelley), 151 B.R. 790, 791 (Bankr. 
S.D. Tex. 1992) (finding debtor who received the benefit of a tax deduction for payments made to his ex-wife based upon characterizing these 
payments as alimony in the divorce agreement is barred by quasi-estoppel from arguing these payments are not alimony).

In the Robb, White and Nowak decisions the court alternatively concluded that the claim of the debtor's former spouse was nondischargeable 
under Bankrutpcy Code 523(a)(5) or (15). See In re Robb, 23 F.3d at 899;  In re White, 265 B.R. at 559;  In re Nowak, 183 B.R. at 569, 571.  

265  Equitable estoppel should be distinguished from judicial estoppel. The latter "generally prevents a party from prevailing in one phase of a 
case on an argument and then relying on a contradictory argument to prevail in another phase." New Hampshire v. Maine, 532 U.S. 742, 749 
(2001) (quoting Pegram v. Herdrich, 530 U.S. 211, 227 n.8 (2000)). Several factors typically inform the decision whether to apply judicial 
estoppel: (1) A party's later position must be clearly inconsistent with its earlier position; (2) the party's earlier position must have been 
accepted by a court; and (3) the party asserting the inconsistent position would derive an unfair advantage or impose an unfair detriment on 
the opposing party. See New Hampshire at 750-51 (citations omitted). The purpose of judicial estoppel is "to protect the integrity of the 
judicial process." See id. at 749-50 (quoting Edwards v. Aetna Life Ins. Co., 690 F.2d 595, 598 (6th Cir. 1982)). But we have already seen 
that a bankruptcy judge has the authority to uphold the dignity and integrity of the judicial process. See supra notes 30-35 and preceding and 
accompanying text. Therefore, a bankruptcy judge can effectively invoke judicial estoppel without per se relying on the equitable doctrine. 

266  Contra Mickey's Enters., Inc. v. Saturday Sales, Inc., (In re Mickey's Enters., Inc.), 165 B.R. 188, 191, 194-95 (Bankr. W.D. Tex. 1994);  
Lill v. Bricker (In re Lill), 116 B.R. 543, 547 (Bankr. N.D. Ohio 1990).

In In re Mickey's Enters., Inc., 165 B.R. at 194, the court also concluded that the action to avoid a preference was barred by res judicata. In In 
re Lill, 116 B.R. at 549, the court found that plaintiff's complaint was filed after the statute of limitations had lapsed and that there was no 
preference in any event because the defendant was a fully secured creditor. 
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debtor's denial of the validity of a confirmed plan,  268 a motion to amend a confirmed plan,  269 the debtor's request  [*47]  that 
a debt has been discharged,  270 an objection to a creditor's claim where the approved disclosure statement indicated the claim 
was not disputed,  271 a creditor's request to have its claim declared nondischargeable,  272 the debtor's assertion that a 
complaint to determine dischargeability of debt was not timely filed,  273 a lessor's claim that the lease of nonresidential 

267  Contra Moore v. Manson (In re Springfield Furniture, Inc.), 145 B.R. 520, 531-32 (Bankr. E.D. Va. 1992);  Brandt v. Gelardi (In re 
Shape, Inc.), 138 B.R. 334, 335, 338 (Bankr. D. Me. 1992); see also In re Bennett, 133 B.R. 374, 376, 381 (Bankr. N.D. Tex. 1991) (holding 
that defendants' inequitable conduct barred them from raising statute of limitations defense). 

268  Contra Riverside Nursing Home v. N. Metro. Residential Health Care Facilities, Inc., 977 F.2d 78, 80 (2d Cir. 1992); see also Texaco, 
Inc. v. Bd. of Comm'rs (In re Texaco, Inc.), 254 B.R. 536, 560-62 (Bankr. S.D.N.Y. 2000) (finding debtor is equitably estopped from asserting 
that postconfirmation claims were discharged by order confirming plan); Citizens Bank of Americus v. Kennedy (In re Kennedy), 79 B.R. 950, 
953 (Bankr. M.D. Ga. 1987) (concluding debtors are equitably estopped from contending that they are not bound by confirmed Chapter 11 
plan).

In Riverside Nursing Home, the debtor would also have been bound by the confirmed Chapter 11 plan pursuant to Bankruptcy Code 1141(a) 
and the doctrine of res judicata. In re Texaco also held that the postconfirmation claims were not discharged by the plan confirmation order 
because, among other things, the claims did indeed arise postconfirmation and the claimants were denied due process. Id. at 558-60, 561-63. 
Similarly, In re Kennedy, 79 B.R. at 952, also found that the debtors were bound by the confirmed plan under Bankruptcy Code 1141. 

269  But see Martin Marietta Corp. v. County of Madison (In re Penn-Dixie Indus., Inc.), 32 B.R. 173, 174, 179 (Bankr. S.D.N.Y. 1983) 
(holding counties were barred by estoppel from pursuing a motion to amend a tax order incorporated into a confirmed Chapter 11 plan). The 
bankruptcy court also concluded that the counties' motion was barred by the doctrine of res judicata. See id. at 175, 176-77, 179.  

270  Contra In re Raanan, 181 B.R. 480, 487 (Bankr. C.D. Cal. 1995); see also Doerge v. United States (In re Doerge), 181 B.R. 358, 368-69 
(Bankr. S.D. Ill. 1995) (finding equitable estoppel precludes debtor from changing his position to defeat the government's claim of 
nondischargeability).

In In re Raanan, 181 B.R. at 481, 486-87, the bankruptcy court annulled the automatic stay and found no violation of the discharge injunction 
so as to make the creditor's claim nondischargeable. 

271  Contra In re Burkey Lumber Co., 149 B.R. 177, 179, 181 (Bankr. D. Colo. 1993). The bankruptcy court could have also barred the 
debtor's objection in order to uphold the dignity and integrity of the judicial process; this would be tantamount to invoking judicial estoppel. 
See supra note 265. 

272  But see Berr v. FDIC (In re Berr), 172 B.R. 299, 308, n.8 (B.A.P. 9th Cir. 1994) (concluding FDIC equitably estopped from denying that 
revision of state court stipulated judgment barred FDIC from bringing a nondischargeability action in the event debtor filed for bankruptcy); 
FCC Nat'l Bank v. Gilmore (In re Gilmore), 221 B.R. 864, 878-80 (Bankr. N.D. Ala. 1998) (holding creditor estopped from relying on 
evidence of debtor's inability to pay in order to prove fraudulent intent under Bankruptcy Code 523(a)(2)(A)); McKenzie v. Internal Revenue 
Serv. (In re McKenzie), No. 97-3161, 1997 WL 732514, at 1, 2 (Bankr. N.D. Ohio Aug. 26, 1997) (determining IRS should be equitably 
estopped from requiring debtor to produce his tax returns to establish that taxes were discharged); L.R. Hollenbeck, D.D.S. v. Internal 
Revenue Serv. (In re L.R. Hollenbeck, D.D.S.), 166 B.R. 291, 296 (Bankr. S.D. Tex. 1993) (finding IRS was equitably estopped from 
collecting taxes even though these taxes are ordinarily excepted from discharge).

In both the In re Berr and the In re Gilmore cases the bankruptcy court also found that the creditor had not shown that its claim was 
nondischargeable. See In re Berr, 172 B.R. at 309-12 and In re Gilmore, 221 B.R. at 870. In In re McKenzie, 1997 WL 732514, at 1, the court 
noted that the IRS had seized all of the debtor's tax records, including filed tax returns for the years the IRS alleged that the debtor had not 
filed returns. The In re Gilmore court cited to Bankruptcy Code 105(a) as the source of its equitable power, id. at 2, but alternatively it 
perhaps could have invoked this section to prevent an abuse of process to reach the same result. 

273  Contra Handler v. Steiner (In re Steiner), 209 B.R. 281, 285-86 (Bankr. E.D.N.Y. 1996);  In re Walker, 195 B.R. 187, 207 (Bankr. D.N.H. 
1996) (finding that the debtor, who failed to list the creditor in the original schedules, was equitably estopped from asserting the expiration of 
the deadline to file a nondischargeability complaint); Fed. Home Loan Mortgage Corp. v. Potter (In re Potter), 185 B.R. 68, 69-71, 75 
(Bankr. C.D. Cal. 1995) (finding that debtor was equitably estopped from invoking the deadline to file a nondischargeability complaint where 
he had concealed his bankruptcy filing from the creditor until after the deadline had passed).
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property  [*48]  is deemed rejected pursuant to Code Section 365(d)(4),  274 a party to a reaffirmation agreement from arguing 
that it is unenforceable,  275 a debtor's pursuit of an action to avoid a creditor's lien under Bankruptcy Code 522,  276 an 
individual debtor from amending claimed exemptions,  277 or from asserting that proceeds of exempt property should be paid to 
her,  278 a creditor  [*49]  that joined in filing an involuntary petition from seeking termination of the automatic stay,  279 a 

In the In re Steiner case the court could have held that, under applicable case law in the Second Circuit, a timely motion to extend the 
deadline had been made, that the court had granted the motion, and that the complaint was filed before this new deadline had passed. See In 
re Steiner, 209 B.R. at 285-86 & n.1. The In re Walker court set a new deadline for filing a complaint by resorting to what it called the 
equitable powers under Bankruptcy Code 105. In re Walker, 195 B.R. at 207-08. The In re Potter court possibly could have found the 
creditor's claim nondischargeable by invoking 105 to prevent an abuse of process. 

274  Contra In re Car-Gill, Inc., 125 B.R. 133, 138-39 (Bankr. E.D. Pa. 1991);  In re S. Energy, Ltd., 98 B.R. 42, 43-44 (Bankr. N.D. Fla. 
1989);  In re Haute Cuisine, Inc., 57 B.R. 200, 203-04 (Bankr. M.D. Fla. 1986); see also In re Curio Shoppes, Inc., 55 B.R. 148, 153 (Bankr. 
D. Ct. 1985) holding that bankruptcy courts may resort to equitable principles in considering enforcement of 365(d)(4)).

The court in the In re Car-Gill case also found that the landlord waived the right to evict the debtor because the lease was not assumed within 
the sixty-day period provided by 364(d)(4). In re Car-Gill, 125 B.R. at 138-39. The court in the In re Southern Energy case also found: (1) the 
lessor was bound by the confirmed plan, which included a provision that the lease in dispute was assumed by the debtor, and (2) the sixty-day 
period was tolled until the trustee was appointed in the involuntary case. In re S. Energy, 98 B.R. at 43-44.  

275  But see Sweet v. Bank of Okla. (In re Sweet), 116 B.R. 283, 284, 286-87 (Bankr. W.D. Okla. 1990), aff'd 954 F.2d 610 (10th Cir. 1992) 
(finding debtors are equitably estopped from asserting that reaffirmation agreement is invalid); In re Nikokyrakis, 109 B.R. 260, 263 (Bankr. 
N.D. Ohio 1989) (concluding creditor that filed motion for relief from stay and for abandonment of its collateral is equitably estopped from
denying the existence of a binding reaffirmation agreement); Richardson v. Chrysler First Fin. Servs. Corp. (In re Richardson), 102 B.R. 254,
256 (Bankr. M.D. Fla. 1989) (holding debtor estopped from asserting that reaffirmation agreement is unenforceable); In re Kosanovich, 78
B.R. 825, 829 (Bankr. N.D. Ohio 1987) (finding creditor is equitably estopped from raising the issue that debtor did not enter into a
reaffirmation agreement in debtor's previous Chapter 7 case).

In In re Sweet, 116 B.R. at 285, the court also found that the reaffirmation had not been rescinded and was valid. In the In re Richardson case 
the court, using the law as interpreted in the In re Sweet decision, would have concluded that the reaffirmation agreement was valid even 
though the debtors did not appear at a reaffirmation hearing. The court in In re Nikokyrakis, 109 B.R. at 261, also denied the creditor's motion 
for relief from stay and abandonment of debtor's vehicle on the merits. In In re Kosanovich, 78 B.R. at 829, the court granted the creditor's 
motion for relief from stay, subject to debtor's ability to bring the past due mortgage payments current and remaining current on subsequent 
mortgage payments falling due. 

276  Contra Casper v. Cadd, 60 Fed. Appx. 71, 72-73 (9th Cir. 2003) (unpublished decision) (concluding debtor could be equitably estopped 
from avoiding creditor's lien); In re Goodwin, 133 B.R. 141, 144-45 (Bankr. S.D. Ind. 1990) (holding debtor is estopped from claiming 
household furnishings as exempt and thus cannot avoid creditor's security interest in these furnishings under Bankruptcy Code 522(f)(2)(A); 
In re Wickersheim, 107 B.R. 177, 179, 182 (Bankr. E.D. Wis. 1989) (finding equitable estoppel precludes debtors from pursuing avoidance of 
creditor's lien).

In In re Wickersheim, 107 B.R. at 180-82, the court also held that, because the confirmed plan manifested a settlement of the lien avoidance 
issue between the debtors and the creditor, the motion to avoid lien was denied. 

277  Contra In re Bowman, No. 91-5-2533-SD, 1996 WL 529233, at 2 (Bankr. D. Md. July 11, 1996) (finding debtor is equitably estopped by 
her delay in asserting an amended claim of exemption); Redmond v. Tuttle (In re Tuttle), 15 B.R. 14, 19 (Bankr. D. Kan. 1981) ("proper 
exercise of court's discretion calls for denial of amended claim of exemption on consideration of laches and equitable estoppel").

In In re Bowman, 1996 WL 529233, at 2, the court also denied the debtor's amended claim of exemption on the merits because the debtor did 
not show she was entitled to exempt the property described in the amended claim of exemption. In In re Tuttle, 15 B.R. at 19-20, the court 
also denied the debtors' amended claim of exemption on procedural grounds and because the debtors were not entitled to exempt the property 
described in the amended claim of exemption under Bankruptcy Code 522(g). 

278  Contra Gazes v. DeArakie (In re DeArakie), 199 B.R. 821, 826-27 (Bankr. S.D.N.Y. 1996) (concluding debtor who did not object to sale of 
property and payment of proceeds on ground that the property and its proceeds were exempt is equitably estopped from asserting that the 
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debtor from seeking relief under Bankruptcy Code 362(h) and 524,  280 or the invocation of the automatic stay in debtor's 
second bankruptcy case,  281 the debtor from objecting to claims,  282 or from assuming and/or assigning leases and executory 
contracts pursuant to Bankruptcy Code 365,  283 a creditor from asserting that the creditor had filed an informal proof of claim, 
284 or a party in interest from requesting or contesting an administrative expense claim.  285

 [*50] 

proceeds of sale should have been paid to him); see also Canino v. Bleau (In re Canino), 185 B.R. 584, 595 (B.A.P. 9th Cir. 1995) (finding 
debtor is equitably estopped from receiving more than the statutory exempt amount for her automobile because she accepted the amount 
without formal protest before expiration of the time for the trustee to object to the higher amount she claimed as exempt).

In In re DeArakie, 199 B.R. at 822, 823, 827, the court also observed that the debtor's claim of exemption to the property that was sold was 
improper. 

279  Contra Chicago Title Ins. Co. v. Goldberg (In re Goldberg), 12 B.R. 180, 185 (Bankr. D.N.J. 1981);  In re Beaucrest Realty Assocs., 4 
B.R. 166, 168 (Bankr. E.D.N.Y. 1980).

In In re Goldberg, 12 B.R. at 184-85, the court also denied the creditor's motion for relief from stay because, in the court's opinion, no cause 
was shown to lift the stay. 

280  Contra Davis v. Ill. State Police Fed. Credit Union (In re Davis), 244 B.R. 776, 794-95 (Bankr. N.D. Ill. 2000). In this case the court could 
have also determined that the debtor was barred from seeking relief by Bankruptcy Code 105(a) due to the debtor's abuse of process. See id. 

281  Contra Merchs. and Mechs. Fed. Sav. & Loan Ass'n v. Lewis (In re Lewis), 25 B.R. 422, 424 (Bankr. S.D. Ohio 1982) (finding equitable 
estoppel dictates that foreclosure sale of debtor's property cannot be stymied by the automatic stay in debtor's second case after creditor had 
obtained relief from stay in the first case unless certain conditions are timely satisfied). 

282  Contra In re The Roof Doctor, Inc., No. CIV.A. 97-01648-W, 1998 WL 2016785, at 4 (Bankr. D.S.C. Aug. 25, 1998) (concluding 
principle of equitable estoppel should bar objection to claim where debtor waited over two years to assert the objection); In re Mahan, 104 
B.R. 300, 301, 303 (Bankr. E.D. Cal. 1989) (finding debtors' breaches of various duties under Bankruptcy Code 521 warranted estopping 
them from objecting to claims).

The court in In re The Roof Doctor, Inc., 1998 WL 2016785, at 4, also held that the debtor's objection to claim was barred by res judicata. In 
the Mahan case the debtors could have been prohibited from objecting to all creditor claims by Bankruptcy Code 105(a) as necessary or 
appropriate to carry out the debtors' duties under Bankruptcy Code 521(3), (4). 

283  But see In re Federated Dep't Stores, Inc., 135 B.R. 941, 943 (Bankr. S.D. Ohio 1991) (finding lessor was estopped from arguing that 
proposed assignee had not provided adequate assurance of future performance of lease in shopping center); In re Indep. Mgmt. Assocs., Inc., 
108 B.R. 456, 465-66 (Bankr. D.N.J. 1989) (concluding that a franchisor was equitably estopped from denying the debtors the opportunity to 
assign their franchise agreement). 

284  Contra Phillips v. Phillips (In re Phillips), 175 B.R. 901, 909 (Bankr. E.D. Tex. 1994). The court in this case also found that the creditor 
was barred by res judicata from asserting an informal proof of claim. Id. at 908-09.  

285  But see In re Section 20 Land Group, Ltd., 261 B.R. 711, 717 (Bankr. M.D. Fla. 2000) (finding debtor is estopped from denying 
administrative claim status to claimant); In re Kids Creek Partners, L.P., 220 B.R. 963, 972-73 (Bankr. N.D. Ill. 1998) (determining that 
trustee is estopped from arguing that existing order providing for possible superpriority claim is invalid); In re Total Transp. Servs., Inc., 43 
B.R. 8, 10 (Bankr. S.D. Ohio 1984) (holding that lessors were equitably estopped from seeking to recover lease payments as an administrative 
expense).

In In re Section 20 Land Group the court estopped the debtor from denying that the claimant was entitled to an administrative expense and 
found that the claimant was entitled to such an expense. In re Section 20 Land Group, 261 B.R. at 716-18. In In re Kids Creek Partners the 
court concluded that the trustee, who was equitably estopped from contesting a superpriority administrative claim, was also barred by judicial 
estoppel and res judicata. In re Kids Creek Partners, 220 B.R. at 970-73. And, in In re Total Transp. Servs., 43 B.R. at 10, the court found 
that investors were estopped from seeking to recover rent as an administrative expense and that the right to assert an administrative expense 
was lost when the Chapter 11 plan was confirmed. 
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E. SUMMARY

 To summarize, when a bankruptcy judge construes the Bankruptcy Code she should not invoke the equitable doctrines of 
election of remedies or "clean up," equitable mootness, marshaling, substantive consolidation, partial discharge of 
nondischargeable debt, the Necessity of Payment rule, equitable indemnity, equitable restitution, laches, equitable tolling, 
equitable estoppel, or quasi-estoppel.

CONCLUSION

 A bankruptcy judge has virtually no implied authority under federal law. She should not rely on inherent powers to sanction 
parties, dismiss a case, punish for abuse of process or contempt of court, to deny compensation to professionals employed by 
the estate, or to grant any other relief except perhaps an order necessary for the court to perform its legitimate function. She 
should rarely, if ever, formulate any new federal common law or imply a private right of action under any section of the Code. 
While she has some statutory equitable powers, she has no non-statutory general equitable authority. She should refrain from 
referring to herself as a "court of equity." A bankruptcy judge should not deny a party to a legal cause of action the right to trial 
by jury simply because the party filed a proof of claim, counterclaim, a bankruptcy petition or the action itself in the 
bankruptcy court. She ought not invoke equitable principles, defenses, doctrines or remedies to make bankruptcy law or vary 
bankruptcy statutes or bankruptcy rules. As the Fifth Circuit observed sixty years ago, "as respects the original bankruptcy 
proceeding… [a court of bankruptcy] is not strictly a court of equity, but a statutory court created by the Bankruptcy Act, and 
governed by it."  286 Thus, a bankruptcy judge should function as a court with statutorily-defined powers, not as a court of 
equity with either traditional equitable powers or unbridled equitable authority.

The American Bankruptcy Law Journal
Copyright (c) 2005 National Conference of Bankruptcy Judges

End of Document

286   Berry v. Root, 148 F.2d 945, 946 (5th Cir. 1945); see also Plank, supra note 7, at 668 (bankruptcy courts are "courts of limited 
jurisdiction that do have some equitable powers." They "have never been part of the equity court system."). 
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Another Way Of Thinking About Section 105(a) 
And Other Sources of Supplemental Law 

Under the Bankruptcy Code  

By 
Steve H. Nickles 

David G. Epstein  

I. Introduction

We are involved in research exploring the wholesale authority of bankruptcy
courts to supplement the provisions of the Bankruptcy Code. By supplement, we
mean to make decisions or take actions that are not provided for in applicable,
specific statutes. Such a decision or action is "supplemental law."

Our use of the phrase "supplemental law" and our research does not include either
artful interpretation or exercises of discretion that a particular statute allows. We
only consider the court's authority to decide or act beyond, or different from,
statutory provisions on the basis of general authority apart from the provisions
themselves.

Our principal focus is Bankruptcy Code section 105(a)1, which we’ll refer to
simply as 105. It allows a bankruptcy court "to issue any order, process, or
judgment that is necessary or appropriate to carry out the provisions"2 of the
Code. This section derives from the superseded Bankruptcy Act, section 2a(15)3,
which allowed "courts of bankruptcy" to "make such orders, issue such process,
and enter such judgments in addition to those specifically provided for as may be
necessary for the enforcement of the provisions of [the] act."4 Section 2a(15) was
cited dozens of times in reported decisions under the old Bankruptcy Act. Section
105 of the Bankruptcy Code has been cited in thousands of reported cases as an
authority to support a wide variety of judicial decisions and actions5.

Even in the early days of the Code, in 1982, Richard Levine, the first Director and
Counsel, Executive Office for the United States Trustees, warned that on the basis
of 105, courts "have begun to develop a concept of almost unlimited power."6 Ten
years later, in 1992, Chaim Fortgang and Erin Enright, prominent New York
bankruptcy practitioners, wrote that 105 "has developed into the ‘catchall’
provision of the Bankruptcy Code."7 This concept has now fully matured. Today,
105 is the authority behind an incredibly long list of powers now exercised by
bankruptcy courts.

Lawyers now commonly stand on 105 whenever the Code fails clearly to support
their clients’ position. They often seem to interpret 105 as a boundless source of
power that enables the bankruptcy judge to make up the law as she goes along
and, in so doing, to go where no member of Congress has gone before. Some
judges and lawyers believe that 105 enables a bankruptcy court to hang or
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otherwise fit decisions within the framework of bankruptcy law whether or not the 
bankruptcy statutes accommodate the decisions.  

In this article we discuss the role of 105 in bankruptcy law generally rather than in 
specific bankruptcy cases. We mention a few cases as examples. Mainly, we aim 
at 105. We work toward an understanding of this section that explains our view of 
the bottom issue that determines the proper role and use of 105 and also the 
proper role and use of supplemental law generally. 

Our view of section 105 as a source of supplemental law is different from the 
view reflected by bankruptcy court decisions and actions. We do not believe that 
105 authorizes "supplemental law." Indeed, we think 105 is largely, even 
completely, redundant. We also think that some present uses of 105 are of 
questionable constitutional validity.  

Preliminarily, in order to focus clearly on section 105 and the scope of authority 
the section gives bankruptcy courts, we separate other possible sources of 
authority for bankruptcy courts to supplement the Bankruptcy Code. There are 
three such sources: (1) inherent power, (2) federal common law and (3) equitable 
nature of bankruptcy courts.  

First, all courts have certain, inherent power. This power is real but small and 
limited to process closely related to the conduct of court and functioning process.  

Next, we consider the power of bankruptcy courts to create federal common law. 
We also consider the courts' power on the basis of state law to supplement the 
Bankruptcy Code with principles of common law and equity, especially including 
the principles of traditional equity jurisprudence. These powers exist but are 
tightly, narrowly constrained. We conclude that they are not sources of very wide, 
general authority for applying supplemental law under the Bankruptcy Code. 

Then we consider the legitimacy and meaning of the oft-quoted description of 
bankruptcy courts as "courts of equity." We trace the source and find the meaning 
of this description. It means that apart from state law and as a matter of federal 
law, bankruptcy courts can apply principles of equity jurisprudence. These 
principles are an ancient source of supplemental law, but the principles of equity 
jurisprudence are doctrinally limited by their own terms and are also situationally 
limited by any applicable statute that contradicts or restrains them. Moreover, 
these principles do not include any power simply to do what seems fair, i.e. to "do 
equity." Such a power requires a specific statutory license and even then is 
restrained by legislative purpose and judicial precedent. 

Finally we get to 105 as a basis of wholesale authority for bankruptcy courts to 
supplement the provisions of the Bankruptcy Code. The end of our search is 
anticlimactic. At most, and depending on whom you believe, 105 merely restates 
the power given elsewhere for bankruptcy courts to issue necessary process and to 
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act as courts of equity in applying principles of equity jurisprudence. Section 105 
is not itself a larger or wider or even different source of supplemental law. 

Many cases dispute our conclusion. They apply 105 in many ways that are well 
beyond the limits of equity jurisprudence. These cases make law under 105 as if 
the section were a delegation of lawmaking power by Congress to the courts. This 
interpretation may be supported by good policy, but it is not supported by 
statutory language. Moreover, the Constitution forbids it. Indeed, the practice of 
bankruptcy courts making law in any non-proximately, legislatively guided sense 
is unconstitutional under any congressional grant of supplemental power to the 
courts. It is unconstitutional regardless of the statutory basis of the power and 
whether or not the judicial law fits perfectly within the scope of the delegated 
power. 

II. Inherent Power (Procedural Common Law)  

Federal district courts possess inherent authority to make procedural common law 
for the purpose of protecting "their proceedings and judgments in the course of 
discharging their traditional responsibilities."8 Presumably, bankruptcy courts 
derivatively share this authority. Enforcing compliance with court orders through 
the exercise of the contempt power is an obvious example of a court’s inherent 
power.9 

To a very small extent the courts’ inherent authority is constitutionally protected. 
For the most part, however, this authority can be controlled or overridden by 
Congress. Indeed, even the Supreme Court is constitutionally limited in 
establishing federal rules of procedures. The role of the Court in promulgating 
and maintaining the federal rules is on the basis of a congressional delegation of 
authority in the Rules Enabling Act.10 

The Rules Enabling Act limits the Court to making rules for practice and 
procedure only. Affecting substantive rights is flatly prohibited, and the meaning 
of "substantive rights" for this purpose may be growing.11 Therefore, the courts’ 
statutory authority to make procedural common law is shrinking. Also, the tiny 
inherent authority that the courts possess on their own is even more limited. It is 
not a source of meaningful supplemental law under the Bankruptcy Code.  

III. Making And Applying Substantive Common Law @  
A. As A Matter Of Federal Law @  

Everybody remembers from the first year of law school that there is no 
federal, general, substantive common law, especially not in diversity 
cases. Erie12 and its progeny "so hold." We know this truth from the 
"canned briefs" we bought when we were first-year law students. Federal 
courts, unlike state courts, are not common-law courts13. Federal courts 
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"do not possess a general power to develop and apply their own rules of 
decision,"14 because: 

As the general structure of the Constitution and the tenth amendment 
make clear, the framers anticipated that the federal government would 
exercise only specifically enumerated powers. All other powers were 
reserved to the states or the people. The federal judiciary, as a branch of 
the federal government, is also limited by this specific enumeration of 
powers. Thus, any assertion by the judiciary of a general power to make 
law would encroach upon the powers reserved to the states.15 

On the other hand, Erie does not control in matters covered by federal 
statutes. In these matters it is possible, though not certainly clear, that 
federal courts enjoy some little room to make true federal common law.16 

Moreover, federal courts make what we will call interpretative federal 
common law. Here we adopt Professor Field’s rightly wide definition of 
federal common law, which is "any rule of federal law created by a court 
(usually * * * a federal court) when the substance of that rule is not clearly 
suggested by federal enactments -- constitutional or congressional."17 

Making federal common law probably happens most often when federal 
courts interpret federal statutes by adding gloss or inferring a rule after 
finding that the statute permits the addition or inference, either generally 
or with respect to a particular matter or issue.  

Bankruptcy courts are units of the district courts19. Presumably, therefore, 
bankruptcy courts share or derivatively enjoy the district courts’ power of 
making federal common law. This power, which is separate from 105, 
enables bankruptcy courts legitimately to supplement the Code, if only 
interstitially, with substantive law.  

In bankruptcy, however, the federal statutory and incorporated state law 
are very comprehensive, and any constitutional or policy reasons for 
looking to state law for filler are strong. While federal common law can 
sometimes trump otherwise applicable state law when the federal interest 
in doing so is sufficiently strong, the Supreme Court has clearly held that 
state law is not easily trumped by federal common law created by 
bankruptcy judges.20  

Also, the Supreme Court has been equally clear that the Code’s literal 
language must be followed closely so that proper occasion for 
interpretative law is small.21 Very little room is therefore left for making 
federal common law under the Bankruptcy Code. 

In any event, bankruptcy-made federal common law is not the sort of 
supplemental law that concerns us in this presentation. Bankruptcy judges 
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create federal common law, whatever the source or reference, under and 
within the bounds of the bankruptcy statute. Our concern is limited to 
judges’ deciding or acting beyond, or different from, statutory provisions 
on the basis of general authority apart from the provisions themselves. 

B. As A Matter Of State Law  

Bankruptcy courts more often create state common law. It happens 
whenever the courts look to state law for substantive rights and liabilities 
of the debtor and other parties. These rights and liabilities are almost 
always governed by state law. In consulting state law for this purpose the 
bankruptcy courts make common law by interpreting applicable state 
statutes or by applying and developing pertinent state common law.  

This state common law is not, however, the true supplemental law that 
interests us. The bankruptcy courts are applying and are constrained by 
specific statutes, or they are projecting common law that is also limited by 
state statutory law and by local precedent. Moreover, in creating state 
common law the bankruptcy courts are adding to state law on which the 
Bankruptcy Code operates rather than to the Code itself.  

Sometimes an applicable state statute empowers courts to use, as a kind of 
supplemental law, state-law principles of common law and equity. The 
best example is Uniform Commercial Code section 1-103,22 which 
provides: 

Unless displaced by the particular provisions of this Act, the principles of 
law and equity, including the law merchant and the law relative to 
capacity to contract, principal and agent, estoppel, fraud, 
misrepresentation, duress, coercion, mistake, bankruptcy, or other 
validating or invalidating cause shall supplement its provisions.23  

Bankruptcy courts applying local U.C.C. law will rely on 1-103 as 
authority to supplement the statute with principles of common law and 
equity. This process, too, is enabled and constrained by state law and does 
not add supplemental law to the Bankruptcy Code. Furthermore, the 
Bankruptcy Code can itself displace state law principles of common law 
and equity.24 

IV. Bankruptcy Courts As Courts of Equity  

Separately, bankruptcy courts apply equitable principles to directly affect the 
Bankruptcy Code on the basis of the bankruptcy court’s supposed (though foggy) 
status as a court of equity. Bankruptcy courts are commonly described as being or 
having the powers of "courts of equity."25 Until recently, clear statutory support 
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existed for this status. No longer. Today, any such support is, at best, uncertain 
and vague.  

The first federal bankruptcy law, the 1800 Act, gave bankruptcy jurisdiction to the 
district courts. The second law, the 1841 Act, also empowered the district courts 
to exercise this jurisdiction summarily in the nature of summary proceedings in 
equity. The district courts were thereby empowered to effectively act as equity 
courts for purposes of bankruptcy. The Supreme Court made clear that, absent this 
equitable jurisdiction power given by the 1841 Act, "the District Courts of the 
United States possess no equity jurisdiction whatsoever; for the previous 
legislation of Congress conferred no such authority upon them."26  

The district courts’ equity power in bankruptcy matters was explicitly continued 
under the 1867 Act27 and the 1898 Act. The critical language of the 1898 Act was 
the very first part – the introductory part -- of section 2: 

[T]he district courts of the United States * * * are hereby made 
courts of bankruptcy, and are hereby invested * * * with such 
jurisdiction at law and in equity as will enable them to exercise 
original jurisdiction in bankruptcy proceedings * * * *. @ 

This language meant that "[a] bankruptcy court is a court of equity, … guided by 
equitable doctrines and principles except in so far as they are inconsistent with the 
[bankruptcy statute]."28 To be a court of equity means "at least * * * that, in the 
exercise of the jurisdiction conferred upon it, it [the bankruptcy court] applies the 
principles and rules of equity jurisprudence."  

More recently, in 1978, Congress enacted section 1481 of Title 28 which provided 
in pertinent part that "[a] bankruptcy court shall have the powers of a court of 
equity." However, when the provisions of title 28 relating to bankruptcy courts 
were amended in 1984 making the bankruptcy court a "unit" of the district court, 
section 1481 was repealed.29 Accordingly, at present, nothing in the Bankruptcy 
Code or related statutes explicitly gives equity jurisdiction to bankruptcy courts 
that is different from or greater than the equity jurisdiction of a federal district 
court.30  

It is generally assumed, however, that, under the Code, bankruptcy courts are 
equity courts31 and can apply equitable principles and rules. Section 105(a) is 
sometimes cited as the basis for this status and power.32  

It is simply not true that 105 is the basis for equity jurisdiction of courts in 
bankruptcy. The legislative history of the section flatly reports that section 105(a) 
is "derived from"33 Bankruptcy Act section 2a(15). Reconsider the language of 
section 2:  
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a. The courts of the United States hereinbefore defined as courts of bankruptcy are 
hereby created courts of bankruptcy and are hereby invested, within their 
respective territorial limits as now established or as they may be hereafter 
changed, with such jurisdiction at law and in equity as will enable them to 
exercise original jurisdiction in proceedings under this Act, in vacation, in 
chambers, and during their respective terms, as they are now or may be hereafter 
held, to---(15) Make such orders, issue such process, and enter such judgments, in 
addition to those specifically provided for, as may be necessary for the 
enforcement of the provisions of this Act: Provided, however, That an injunction 
to restrain a court may be issued by the judge only; make such orders, issue such 
process, and enter such judgments in addition to those specifically provided for as 
may be necessary for the enforcement of the provisions of this Act. (emphasis 
added).34  

The italicized prefatory language in section 2 is the statutory basis for bankruptcy 
courts’ equitable power. Subsection 2a(15) did not itself give equity power to the 
bankruptcy courts. So, section 105, as the modern successor of only subsection 
2a(15), cannot itself give the courts this power.  

The congressional reports behind 105 also explain that "105 is similar in effect to 
the All Writs Statute, * * * under which the new bankruptcy courts are brought 
[separately] by amendment to 28 U.S.C. 451 [which defines the meaning of court 
for purposes of title 28]."35 So, prior to 1984, when bankruptcy courts were 
separate courts, separate legislation brought them under the All Writs Statute.36 
Section 105 was redundant in this respect. Now, of course, the meaning of court 
in section 451 does not directly, explicitly include bankruptcy courts. So, the 
connection between 105 and the All Writs Statute is completely empty. 

We believe that the All Writs Statute still applies to bankruptcy courts, but only 
indirectly or derivatively as units of the federal district courts. Still, the All Writs 
Statute is not a source of equity power or other supplemental law. It is a source of 
process only that must be closely related to fairly clear legislative intent.  

Nevertheless, bankruptcy courts exercise equity power. The putative basis may be 
the doubtful authority of 105; the murky authority of the long-ago merger of law 
and equity in federal courts37; unsubstantiated case authority; or something else or 
nothing whatsoever. The truth is that even without citing authority, bankruptcy 
courts act as courts of equity in the sense of acting as though they are empowered 
to apply equitable principles and rules.  

Equitable principles and rules, however, are not a source of general authority to 
act beyond or different from the Bankruptcy Code. So, even if there is a real and 
lawful basis for bankruptcy judges to assume the role of equity chancellors, this 
role gives them little legitimate reason or room to add substantive, supplemental 
law to the Bankruptcy Code. 
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Equity does not empower the judge to create or depart from law in pursuit of 
conscience or morality. It is a subset of principles, rules, and remedies well 
constrained by hundreds of years of precedent that fairly precisely defines equity. 
The important principles of equity were long ago all developed:38  

[E]quity became a system of positive jurisprudence, peculiar 
indeed, and differing from the common law, but founded upon and 
contained in the mass of cases already decided. The Chancellor 
was no longer influenced by his own conscience * * *. [Also,] * * 
* there can be no more capricious enlargement according to the 
will of individual chancellors.39 

Although equitable principles can be adapted to novel conditions, "the broad and 
fruitful principles of equity have been established and cannot be changed by any 
judicial action."40 

Moreover, these concrete principles are only applied to aid law, not to contradict 
law or even add to law. The Supreme Court forcefully made this point in its recent 
decision, Grupo Mexicano de Desarrollo SA v. Alliance Bond Fund, Inc.41, 
holding that the equity jurisdiction conferred on federal courts by the 1789 
Judiciary Act did not empower a court to freeze assets for the benefit of creditors. 
The Court stated: 

We do not question the proposition that equity is flexible; but in 
the federal system, at least, the flexibility is confined within the 
broad boundaries of traditional, equitable relief. To accord a type 
of relief that has never been available before – and especially (as 
here) a type of relief that has been specifically disclaimed by 
longstanding judicial precedent – is to invoke a "default rule," … 
not of flexibility but of omnipotence.42 

Clearly, equitable principles are subordinate and subservient to all law43, 
including statutory law. So, especially when federal courts apply comprehensive 
federal statutes, the use of equity is triggered by, and strictly limited by, the letter 
and clear sense of the statutes. As courts of equity, therefore, bankruptcy courts 
are not empowered to go beyond or depart from the Bankruptcy Code and create 
supplemental law.  

V. Section 105(a)  

Collier and other secondary sources have classified and criticized the cases 
construing section 105.44 Some of these reported decisions seem premised on the 
implicit if not explicit interpretation of section 105 as a direct, fresh, independent 
grant of supplemental power to the bankruptcy courts.45  
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Under this broad interpretation, 105(a) does not re-state inherent or equitable 
powers of courts elsewhere provided and otherwise limited. Rather, through 
105(a), Congress separately delegated to bankruptcy courts the authority to act to 
the limits of a wholly independent meaning of 105(a).  

Under this broad meaning, 105(a) could be interpreted as a basis of authority to 
fill in, extend, or retract the Bankruptcy Code in unprovided-for cases and 
unanticipated circumstances in ways that are beyond particular provisions but 
within the largest goals of bankruptcy. We can imagine appealing policy 
arguments that support giving bankruptcy courts such authority. 

We believe that some uses of 105(a) can only be explained by interpreting and 
applying the statute this way. Good examples are partial discharge of student 
loans46, substantive consolidation47, payment of "necessary" unsecured claims 
early in a Chapter 11 case48, and permanently stretching the discharge to protect 
non-debtors.49 

We do not say that these uses are bad bankruptcy policies. We do, however, say 
that such uses raise problems of statutory language and constitutional concepts.  

The problems of statutory language are straight-forward. Section 105 is limited to 
orders that "carry out the provisions of this title." Congress could have used the 
word "policies" or the word "purposes" in section 105. It did not.50 

The problems of constitutional concepts are different and more subtle. The 
constitutional problem is not so much in Congress delegating wide powers to the 
courts through 105(a). The real problem is that in exercising such wide powers, 
the courts are making law to the extent of violating the constitutional separation 
of powers. It makes no difference that Congress may have desperately wanted, 
clearly intended, and explicitly provided for the courts to have such power. 
Congress cannot widen the constitutional limits of judicial power.  

The division of authority between the three branches of the federal government is 
not exact or clear, but is flexible. Their responsibilities can permissibly overlap to 
a point. The overlap is constitutionally too great, that is, the separation of powers 
is offended, when the whole power of one branch is given to and exercised by 
another branch; when excessive authority is accumulated in a single branch; or 
when the authority and independence of one or another coordinate branch is 
undermined.51  

With respect to the judicial branch the special concerns are law that 
"impermissibly threatens the institutional integrity of the Judicial Branch"52 or the 
assignment of "tasks that are more properly accomplished by [other] branches."53 
So, when the Congress delegates certain authority to the courts, the seemingly 
decisive issue in terms of separation of powers is whether the particular authority 
is more properly exercised by another branch.  
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It’s a fuzzy scale generally that applies fully to law making. Courts cannot create 
law in the sense of exercising Article I legislative power. On the other hand and at 
the other extreme, applying and interpreting legislation are necessary and 
essential judicial functions. In a sense, applying and interpreting law creates law 
(albeit not "supplemental law"). In sum, the rule is probably that courts cannot 
make law "except in conjunction with the lawful exercise of * * * judicial 
power."54  

In judging the legality of a court’s role under a statute, the separation-of-powers 
issue is whether, on a flexible, fuzzy scale, the role exceeds lawful exercise of 
judicial power under the statute and thus becomes unconstitutional law making. 
We think it depends in large part on the proximity between the court’s 
"legislative" decisions under the statute and the clarity and precision of the 
policies expressed through the statute.  

The issue is whether the court’s decision is necessary to a fairly specific and 
certain statutory intention that drives and guides the judge’s decision making and 
her related actions. It is not enough, for separation of powers, that the court’s 
decision is compatible with relatively undefined or general legislative purposes, 
not even when these general purposes are clearly and forcefully expressed.  

The likelihood of unconstitutional law-making by courts in applying statutes is 
directly related to the distance between the courts’ decisions or actions under the 
statute and a well-defined congressional judgment about the matter behind the 
statute. The farther the stretch, the more likely judicial lawmaking is 
unconstitutional. 

So, the ultimate question about partial discharge and all other judicial 
supplements to the Bankruptcy Code is whether they are too much of a 
legislatively projected reach from the statute to the decision. If so, the 
supplements may violate the Constitution even if they somehow satisfy the 
language of 105(a).  

It’s possible, too, that such supplements are not saved by having roots in 
traditional equity jurisprudence. Remember: we are not completely sure if, why, 
and to which extent bankruptcy courts are courts of equity. We are sure that even 
if they are fully courts of equity, this status gives little reason or room for making 
supplemental law. Also, it is never been entirely clear how far the Constitution 
permits the judicial branch, either on its own or through congressional grant, to 
exercise equitable power, but we cannot imagine that any such authority trumps 
Article I of the Constitution. Courts cannot exercise Article I legislative power 
directly through 105 or any other statute or indirectly through equity. 

VI. Conclusion  
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For more than thirty years and in thousands of reported cases, bankruptcy judges 
and lawyers have thought about section 105. They have thought about 105 in 
terms of statutory interpretation, in terms of legislative history, in terms of other 
reported decisions, in terms of bankruptcy policy, in terms of doing equity. We 
recognize that these cases are of real importance and value to the bench and bar, 
which is why we are developing a Web site that collects all of these cases and also 
collects other supplemental law authorities. 

We suggest, however, that from now on, judges and lawyers should also think of 
105 in constitutional terms. We join the call of Professor Robert F. Nagel of the 
University of Colorado Law School who, writing more than 20 years ago about 
the limits of federal courts’ equitable remedies generally, urged: "[l]egal 
commentators and courts should begin the potentially constructive business of 
deciding how separation of powers applies to the scope of equitable relief in 
particular cases."55 

Finally, we suggest that judges and lawyers also think of section 105 in musical 
terms when deciding how the section fits within the whole of the Bankruptcy 
Code. We join the lament of the Oak Ridge Boys in their gospel classic, Rhythm 
Guitar: 

Nobody wants to play rhythm guitar behind Jesus. 
It seems like everybody wants to be the lead singer in the band  
I know it's hard to get a beat on what's divine  
When everybody's pushing toward the head of the line  
I don't think that its working out at all the way He planned.  

We suggest that, musically and constitutionally, section 105 is at most a rhythm 
guitar.56 
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	A. FIRST-DAY HEARINGS AND COMPLEX CASE DESIGNATION
	1. Albert Alonzo, case manager for Chief Judge David R. Jones, is designated as the initial point of contact for all pre-filing matters for anticipated Complex Cases. Mr. Alonzo may be contacted at (713) 250-5467 (office), (832) 993-7656 (mobile), or ...
	2. A Notice of Designation of a Complex Case must be filed by the debtors with the petition in a voluntary Complex Case.  If the petition is filed under 11 U.S.C. § 303, the notice of designation must be filed by a petitioning creditor or the debtors ...
	3. Unless otherwise ordered, first-day hearings will be conducted as Virtual Hearings (no in-person attendance permitted (see Section I)); provided, if first-day hearings are combined with the plan confirmation hearing in a prepackaged case or a reque...

	B. FINAL ORDERS AT FIRST-DAY HEARINGS
	4. Final orders, rather than interim orders subject to final orders at subsequent hearings, may be sought for the following types of relief:
	a. Motions to pay employee wages and benefits that do not include relief of the nature specified in 11 U.S.C. § 503(c) or that do not otherwise contain a request for payments outside the ordinary course of the debtors’ business. If relief is also soug...
	b. Motions to pay pre-petition and post-petition taxes that are (i) secured by property of the estate; (ii) held in trust by the debtors pursuant to state or federal law; or (iii) entitled to priority pursuant to 11 U.S.C. § 507(a)(8).
	c. Motions to pay (i) oil and gas royalties;  (ii) mineral liens, or mechanic and material liens that meet the criteria of 11 U.S.C. § 546(b); (iii) joint interest billing disbursements to joint interest parties; claims arising under 11 U.S.C. § 503(b...
	d. Applications to retain a claims, balloting and/or noticing agent (“Claims Agent”);
	e. Motions to limit or modify the notice requirements of Fed. R. Bankr. P. 2002;
	f. Motions to approve adequate assurance procedures under 11 U.S.C. § 366 that (i) do not prejudice the right of a utility to propose alternative procedures; and (ii) provide for a hearing not later than 30 days after the petition date upon any timely...


	C. CASH COLLATERAL AND FINANCING ORDERS
	5. On motion by the debtors, a hearing (the “Initial Financing Hearing”) will routinely be conducted as a first-day hearing to consider either cash collateral use and/or interim debtor-in- possession financing (the “Initial Financing”).
	6. At the Initial Financing Hearing, the debtors must introduce a cash flow projection showing sources and uses of cash necessary for ongoing operations on a weekly basis for not less than the first 3 weeks of the case (a “First Budget”).
	a. The First Budget must be filed with the Court and be served no later than noon on the first business day after the filing, or on the date of the filing if the Initial Financing Hearing is to occur before the second business day after the Petition D...
	b. The debtors must provide a copy of the First Budget in native file format upon request.

	7. At the Initial Financing Hearing, the Court will consider the Initial Financing pursuant to 11 U.S.C. §§ 363, 364 and Fed. R. Bankr. P. 4001, subject to the following:
	a. The Court will set a hearing to consider permanent financing through use of cash collateral and/or debtor-in-possession financing in accordance with 11 U.S.C. §§ 363, 364 and Fed. R. Bankr. P. 4001 (a “Permanent Financing Hearing”).
	b. If further interim financing relief is appropriate prior to a Permanent Financing Hearing, notice of a Permanent Financing Hearing is adequate notice of a request for further interim relief.
	c. At the Permanent Financing Hearing, the debtors must introduce a cash flow projection for sources and uses of cash for the period of cash collateral use or debtor-in-possession financing that is proposed (a “Permanent Financing Budget”).
	d. The Permanent Financing Budget must be filed on the Exchange Date provided in Bankr. Loc. R. 9013-2. The debtors must provide a copy of the Permanent Financing Budget in native file format upon request.

	8. If a motion to approve financing under 11 U.S.C. §§ 363 or 364 seeks to include any of the following terms, the motion must list all such provisions in a separate section or chart and provide specific reasons why each such provision should be appro...
	a. Sale or plan confirmation milestones;
	b. Cross-collateralization;
	c. Roll ups (including (i) provisions deeming pre-petition debt to be post-petition debt; and (ii) provisions requiring the proceeds of post-petition loans to be used to repay pre-petition debt);
	d. Liens on avoidance actions or proceeds of avoidance actions;
	e. Default provisions and remedies that are self-executing or preclude court oversight, including: (i) provisions terminating the automatic stay without further order, (ii) provisions waiving rights to challenge lenders’ ability to exercise post-defau...
	f. Releases of claims;
	g. Limitations on the use of cash collateral or DIP proceeds (other than general “carve-outs”) to pay approved fees and expenses of advisors to official committees or future trustees;
	h. Non-consensual priming liens;
	i. Any other provision that limits the ability of estate fiduciaries to fulfill their duties under the Bankruptcy Code and applicable law.

	The inclusion of these types of provisions in an interim or emergency order will require an extraordinary showing.
	9. Cash collateral and financing orders that contain a release of claims against lenders and other third parties by the debtors should provide that an official committee of unsecured creditors (the “Committee”) has at least 60 days from the date of th...

	D. DISFAVORED PROVISIONS
	10. These provisions are disfavored in any motion or order:
	a. The inclusion of a provision in any cash collateral, DIP loan or other financing order that (i) provides for the termination of the automatic stay without notice and hearing; (ii) alters the evidentiary burden with respect to the termination of the...
	b. The inclusion of a provision in any cash collateral, DIP loan or other financing order that terminates or limits the debtors’ exclusive rights under § 1121.
	c. Except as contained in a confirmed plan, the assumption of a plan support agreement as an executory contract or otherwise; provided, the Court does not disfavor the debtors’ actual performance under a plan support agreement, including without limit...


	E. MASTER SERVICE LIST
	11. The debtors must maintain a consolidated master service list identifying the parties that must be served whenever a motion or other pleading requires notice. Unless otherwise required by the Bankruptcy Code or Rules, notices of motions, applicatio...
	a. Parties on the master service list who appear through counsel or submit a request for service by CM/ECF will be served with pleadings and orders through the CM/ECF notification system. No other form of notice will be required.
	b. All other parties on the master service list must be served, at the server’s option, by e-mail or regular mail.  Each certificate/affidavit of service must include the actual e-mail or regular mail address for each party that is served under this p...
	c. The initial master service list must be filed within three (3) days after entry of an order granting complex case treatment. A revised list must be filed seven (7) days after the initial master service list is filed. The debtors must update and fil...


	F. CLAIMS AGENTS AND CREDITOR LISTS
	12. Motions seeking to employ a Claims Agent should use the official form of order located on the Court’s website.
	13. If a Claims Agent has been employed, the creditor matrix required by Fed. R. Bankr. P. 1007 should be filed in pdf format using the “Complex Case Creditor Matrix” CM/ECF event code rather than uploading a .txt file using the “Upload List of Credit...
	14. The lead debtor in a jointly administered Complex Case must:
	a. file a single, consolidated list of unsecured creditors on Official Form 204 consisting of the 30 largest unsecured creditors of all jointly administered debtors; and
	b. if a Claims Agent has been appointed, use a Court-approved modified version of the Official Form 309F1 (Notice of Chapter 11 Case) to reflect the procedures approved for the services provided by the Claims Agent.


	G. COMPLEX HEARINGS AND HEARING DATES
	15. Unless otherwise directed by the Court, hearing dates must be obtained by contacting the Court’s case manager.
	16. All motions that do not require emergency consideration must state, immediately below the case caption and in lieu of the language required by any Local Bankruptcy Rule, the following:

	If you object to the relief requested, you must respond in writing. Unless otherwise directed by the Court, you must file your response electronically at https://ecf.txsb.uscourts.gov/ within twenty-one days from the date this motion was filed.  If yo...
	17. All motions seeking relief on less than 21-days’ notice must be filed as “emergency” motions. An emergency motion must contain the word “emergency” in the title of the motion and must be filed using the CM/ECF code for an emergency motion.
	18. Emergency motions may be filed without a designated hearing date.  Alternatively, an emergency motion may be calendared for hearing on a date obtained from the Court’s case manager. For motions that seek emergency consideration, the Court will det...
	19. Appearances in a main case matter must be made by completing an Electronic Appearance Form. The Electronic Appearance Form is accessible from the Judge’s home page:
	20. Continuances or adjournments of scheduled hearings must be coordinated with the Court’s case manager by email with a copy to all anticipated hearing participants, including all parties that have filed any pleadings regarding the matters for which ...

	H. PROCEDURES FOR REMOTE PARTICIPATION
	21. Beginning September 7, 2021 and (i) unless a hearing is a virtual hearing as set forth below in Section I; or (ii) otherwise ordered by the Court, parties may appear for a hearing in person or by remote participation.  No motion is required for re...
	22. Video participation is available via GoToMeeting. To use GoToMeeting, the Court recommends that you download the free GoToMeeting application prior to the hearing. A mobile version of the application is also available for IOS and Android devices. ...
	23.  Absent extraordinary circumstances, witnesses (whether appearing voluntarily or by subpoena) must appear by both audio and video.
	24. Absent extraordinary circumstances, attorneys who intend to make arguments or examine witnesses must appear by both audio and video.
	25. The Court may allow parties-in-interest to utilize GoToMeeting to present documents or other presentations.
	26. Parties may stipulate that they will only participate remotely at a hearing.  The stipulating parties will be bound by any such stipulation that is filed on the record prior to the commencement of the hearing.

	I. ADDITIONAL PROCEDURES FOR VIRTUAL HEARINGS
	27. The Court may authorize virtual hearings.  For clarity, a “virtual hearing” differs from “remote participation” in that a virtual hearing will be conducted with none of the parties or witnesses being physically in the courtroom.  Virtual hearing s...
	28. The balance of the Procedures for Remote Participation apply.

	J. AUDIO RECORDINGS
	29. Audio recordings of hearings will normally be made available on CM/ECF using CourtSpeak. The audio file will be reflected on the docket as an .mp3 file embedded within a .pdf document. The .pdf document will contain basic instructions for accessin...

	K. AUTOMATIC BRIDGE ORDER FOR EXTENSIONS OF TIME
	30. Unless otherwise provided in the Bankruptcy Code, the Bankruptcy Rules, the Local Bankruptcy Rules, or Court order, if a motion is filed that complies with these procedures to extend the time to take any action before the expiration of the period ...

	L. SETTLEMENT
	31. If a matter is properly noticed for hearing and the parties reach a settlement of the dispute prior to the hearing on the matter, the parties should promptly notify the Court’s case manager that the matter is settled. The parties may announce the ...

	M. PROOFS OF CLAIM AND OMNIBUS CLAIM OBJECTION PROCEDURES
	32. Unless a different date is ordered by the Court, the bar date for the filing of proofs of claim and proofs of interest is (i) 180 days after the petition date for governmental units; and (ii) for all other entities, 90 days after the first date se...
	33. Omnibus claim objections must conform with Fed. R. Bankr. P. 3007(d) and (e) and Bankr. Loc. R. 3007-1 absent further order.
	34. Parties may file a motion to approve procedures for handling omnibus claim objections. Such procedures may not shift the burden of proof, discovery rights or burdens, or pleading requirements.
	35. Parties may obtain claim objections hearing dates consistent with the above Section G.  Adjournments or continuances of claim objections hearings must either (i) be agreed and reflected in a claims objection hearing agenda that is filed at least 2...

	N. SALE ORDERS AND BID PROCEDURES
	36. Any party-in-interest opposing a sale motion on the basis that the proposed sale constitutes a sub rosa plan must identify with specificity what rights or protections under 11 U.S.C. §§ 1121-1129 are being violated.  The proponents of a sale motio...
	37. Bid procedures motions should provide for consultation with any official committees and secured lenders with liens on the property being sold. Notwithstanding the foregoing, secured lenders or committee members who are potential bidders may not pa...

	O. PLAN CONFIRMATION
	38. If the debtors file a disclosure statement and plan before the Initial Financing Hearing, then at the Initial Financing Hearing, the Court will set the date for the disclosure statement hearing and related objection deadlines and will consider set...
	39. If the debtors file a plan and disclosure statement before the Permanent Financing Hearing, then at the Permanent Financing Hearing, the Court will set the date for the disclosure statement hearing and related objection deadlines and will consider...
	40. If a proposed plan seeks consensual pre- or post-petition releases with respect to claims that creditors may hold against non-debtor parties, then a ballot must be sent to creditors entitled to vote on the proposed plan and notices must be sent to...

	P. JOINT HEARINGS ON APPROVAL OF DISCLOSURE STATEMENTS AND CONFIRMATION OF PLANS/CONDITIONAL APPROVAL OF DISCLOSURE STATEMENTS
	41. A plan proponent may combine the disclosure statement and plan into a single document.  Contemporaneously with the filing of a disclosure statement and proposed plan, a plan proponent may file a motion requesting (1) conditional approval of the di...
	42. All motions requesting a joint disclosure statement and confirmation hearing must:
	a. identify the proposed balloting agent; and
	b. identify any voting procedures in addition to those required in these procedures; and
	c. identify the proposed hearing date for final approval of the disclosure statement and confirmation of the proposed plan (the “Combined Hearing”).

	43. The motion must include a proposed order that, in addition to setting the Combined Hearing date: (A) finally approves the balloting and voting procedures to be utilized; (B) finally approves the form of notice to be provided to creditors and inter...

	Q. SUBMISSION OF PROPOSED ORDERS, CERTIFICATE OF NO OBJECTION AND CERTIFICATE OF COUNSEL
	44. After a response deadline has passed, and with no response filed, counsel for the movant may file a Certificate of No Objection (“CNO”), stating that no objection/response was filed. By filing the CNO, counsel for the movant represents to the Cour...
	45. Objections to a motion, application, objection to claim or other pleading filed with the Court may be resolved by filing an agreed form of order filed with a Certificate of Counsel (“CoC”) consistent with this paragraph. The CoC must be signed by ...
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